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21 | Tuka v. Ggnu 4 129 145 Co. Ltd. v. Bai Hira I29 744 
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Yusuf v. Beare! Lalji (2) .. 
Ebrahim Ahmad, In re 
Radhakison Gopikison v. Bal- 
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i 657 Chatralshuj Tulsiram v. Ambar- 
130 396] ` sing 136 186 
130 25]. 659 | Ramdas Khatau & Co. v. Atlas 
I30 577 i Mills Co. 130 583 
677 | Jagjivandas Jethalal vw. King . 
I33 826 Hamilton & Co. - 134 545 
125 690| 693 | Hari Sabaji v. Shrinivas Vithal . I34 972 
125 697] 699 | Sangangouda v.: Hanmant- . 
128 21 gouda | . | 136 500 
709 | Ganesh Sakharam Y Narayan |' 
128 614 Shivram 134 961 
131 892]| 725 | Emperor v. Ramchandra Narayan 134 1226 
f 734 | Commissioner of  Income-tax, * 
ISI 895 Bombay v. Goldie 136 170 œe. 
741 | Gadigeppa Bhimappa v, Balan- : 
I33 710 gauda Bhimangauda 135: 16? 
I33 748] 770| Gulabbai Baburao v Finan... | 134.1233. 
131 470] 779 | Haji Ahmad v. Abdul Hussein ... | I35 465 
785 | Bai Mangu v.  Bharatkhand é 
184 716 Cotton Mills Co. Ltd. | - | 136 183 
795 | Adarji Mancherji Dalal In re I33 845 
I29 $886 | 801 | Mahomedalli Essabhai v. Dharam- 
sey Jetha & Co. .| I33 804 
133 26914 £03 | Ezekiel v. Reuben 134 550 
839 | Emperor v. Vishampayan .| 134 1238 
133 817 | 814 | Rudibai Rupji Sunderji, In re . | 134° 729 
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I30 742 €8 | Chinna Gàngappa, Inre 129 *230 
75 | Periyaswami Moopan, In re ..| 129° 645 - 
I29 33 RL| Abdul Saç v. Sundara Mudaliar... | 127 805. 
192 | Gunepally Thammayya v. Viswa- 
128 151 nada Mllapuraj 128 497 
112 | Appaswanti Ayyangar v. Nara- : 
I26 495 k Jana yyar 129 51 
: 13? | Sathuluru eetharamanuj achar- x 
yulu v. Narra Venkatasubbam- 
126 596 ma | 127 803 
153 | Narasimha Ajyyangar v. Official 
128 474 Assignee of Madras I28 477 \ 
128 561] 163 *Zamindar: of  Polavaram v® IN 
Maharaja of Pittapuram 135 *17* 
129 655 | 181 | Butchiah Chetti v. Tayar Rao I29 818 
198 | Kunthi Ammal v. Sarangapati J ` 
I28 159 Ohetti $ son | 130 
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Press Company, Ltd. 
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Appa Rao v. Secretary of State 
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Muhammad Abdul Rahim v: 
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708 
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727 
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Bis dibopa Nadar v. President, 
District Board, Madtra 

Gopal Naik v. Alagirisami Naick 

An Advocate, In re . 

Ramanathan Chettiar v. Lak- 
shmanan Chettiar 

Pannirselvam v. Veeriah Prod 
dayar 

Ju Avathanigal v. Somasun- 
dara Avathanigal 

Krishnaswami Naidu v. 
Jakshmi Ammal "a 

Krishnama Naicken, Inre wet 

Pondichery Railway Company, 
Limited v, Commissioner of 
Income Tax, Madraá 

Adari Sanyasi v. Vaddadi Nookal- 
amma 

Mahant Bagavathi Doss Bavoji v. 
Sarangaraja Iyengar 

Official Receiver of Secunderabad 
v.Gumideli Lakshminarayana 

Ramachandra Ayyar v. Official 
Assignee of Madras 

Subbarathnammal v. Seshachalam 
Naidu 

Subbarathnammal v. Seshachalam 
Naidu 

Sellappa Goundan, In re 

Narayana Naick, In re ix 

Mahomed Kanni Howther v. 
Naina Mahomed Rowtber 

Iswarayya v. Swarnam Iswaray- 


Jay a- 


a HT 
Mêrggamthu Padayachi, In re .. 
Malyam Patel Basavana Gowd v. 

Lakka Narayana Reddi 
Poovanalingam Servai v. Veerayi 
Sevugan Chettiar v. Kasi 
Appachi Goundan, In re 
Kannammal v. Kanakasabai 

Mudaliar 
Chinna Vel Naick v. 

rama Naick 
An Advocate, In re 
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Venkata- 


Putlagunta Ramakotayya v. Put- 


lagunta Sundararamayya rey 

Thoppai Venkatarama Ayyar v. 
Govindarajulu Ayyar 

Vaidyanatha Rao v. 
Chetti 

Chandrasekhara Bharathi Swami- 
gal v. Duraisami Naidu 

Rajah of Vizianagaram v. Padala 
Appalaswami : 

Iswarananda Bharathi Swami of 
Endir Mutt v. Board of Com- 
missioner for Hiudu Religious 
Endowments, Madras 

Edula Venkatasubba Reddi, In 


Kandappa 


Te = 
Arumugha Solagan, Inre 
Pankunni Mennon v. 
Menon ia 
Marappureddigari Sayamma v. 
Venkata Reddi 


Raman 


ea 





134 


42 


134 1:01 


33 


134 
134 


135 
134 





8 


1143 
51 


35 
1208 








< v | ; 
5 . ii S . hg =. e | 
2 i a. : 
iv. . ; INDIAN OASES. (198 - 
. . . 
I. L'R.. 54 MERC Saetns, FROM JANUARY TO Daceusar, 1931.-*conold. 
980 | Ramalinga Sethupathi v. Amba- . 1011 | Vythilinga Pandara Sannadi Avar-| 
lam -..| ISI 181 gal v. Temple Committe, Tin- : 
.. 089 Alagirisubba Naik v. Offcial le nevelly Circle : sa } 133 14 
Receiver of Tinnevelly 132 641 | 1018 | Dholliah v. King-Emperor — | 134 813 
1006 | Ramaswami Chettiyar v.° Official | e 1 1025 | Public Prosecutor v. Satyana- |. 7 
Assignee of Madras ~ | I33 777 rayana ISI 844 
1034 | Samarapuri Ohetti v. Oorporation 
"T . of Madras ~ | IZI 62 
. 60 MADRAS LAW JOURNAL, From January To Juss, 1931, f 
l| Annamalai Ohettiar v. Muthu- 219 | Lakshmi Amma v. Krishna Srs 
karuppan Chettiar I30 609 Kurup a |, 130° £51 - 
7 | Dattatraya Krjshna Rao v. : 223 | Motilal v. Nanhelal 128 652 
Secretary of State for India in 229 | Ramaswami Ohettiar v. Vellay- 
Council ..| I28 664 appa Ohettiar ISI 643 
13 | Saradamba v. Pattabhiramay- 237 Ramaswami Ohettiar v. Kan- 
| ya ..| 129 463 niappa Mudaliar 129 44 

25 | Venkataratnam v. Secretary of 239 | Peer Ammal v. Nallusami Pillai | 130 738 
State for of India 128 851| 245 | Sir Charu Ohandra Ghose v. 

56 | Venkata Jagannadha v. Venkata Kumar Kamakhya Narain l 
Kumara Mahipati Surya Rao Singh sa | I30 620 
Bakadur 135 17] 253 | Bageswari Charan Singh v. : | 

69 | Unnamalai Ammal v. Gopa- Kumar Kamakhya Narain 
laswamj Ohetti .|I29 655 Singh ISI 325 

72 | Alagammal v. Sadasiva Pada- 260 Venkata Narasimha Rao Bahadur 

yachi I29 47. v. Municipal Council of Nara- 

79 Arunachalam Chettiar v. Práta- saraopet « | 130 509 
pasimha Rajah Sahib « | 129 63] 261 | Viramma v. Seshamma 132 1:7 

85 | Appayya Banga v. Koraga 129 451] 267 Bhapkarniceis Saralaya v. Laxmi 

90 | Venkatabalagurmurthi Ohettiar Hengs .. | I30 764 
v. Balakrishna Odayar .. | 128 716] 270 Kolaudavelu Mudaliar, In re ..| 133 378 

97 | Ohaturbujadoss  Kushaldoss & 275 | Mitar Sen Singh v. Maqbul Hasan ; 
Sons v. Rajamanicka Mudali ... | 129 469 Khan 128 268 

117 Appaswami Aiyangar v.Naraayna- 280 | Narasimha Aiyangar v. Official 
swami Aiyar «| 129 à Assignee of Madras 128 RH 

133 | Ghulam  Mohideen Sahib v. 293 | Gnanaprakasam Pillai v. Vaz .. | IBI 621 
.Muhammad Oomer Sahib . | I3I 158] 299 | Subramania Aiyar, In re ..| ISI 156 

137 | Narasimha ^ Raghavaehari v. 302 | Ramanathan Uhetti v. Delhi . | 
The Secretary of State for India Batcha Tevar .. | IBI 840 
in Council .. | 132 117 | 309| Jagannadham Pillai v. The 

142 | Secretary, Oantonment Com- Official Assignee, Madras. 129 814 
mittee, Barrackpore v. Chandra |] 315 | Krishnaswami Naidu v. Jaya- c 
Sen ..| L30 616 lakshmi Ammal ..| 130 766 

149 | Bank of Montreal v. Domin- 320 | Robert Alan Hill v.  Perma- 
ion Gresham Guarantee and ` nent Trustee Company of New 
Casualty Company 128 669 South Wales, Limited . | I28 6üu 

155 | Raja Damara Kumara Venkata 332 | Kabalamurthi Pillai v. Sub- Ü 
Lingama  Nayanim Bahadur ramania Pillai ..| ISI 655 
Varu v. Jagannadha Rayanim- 336 | Chinng Venkatesu v. Pedda 

gar I30 463 Kesamma | ISI 455 

167 Adinariyana Ghetty v. Narasimha 339 | Vellachami Ohetti v. Arunachalam 
Chetty 32 654 Chetti ISE 150 

173 | Varadaiah Ohettiv. Narasimhulu 341 | Muhammad Ali Muhammad Khan 
Chetti 134 60 v. Bismillah Begam 128 617 

179 | Prafulla Ranjan Das v. Chief 350 | Saraswati Bahuria v. 'Suraj- 

Justice and Judges of the High narayan Ohaudhuri 130 676 
Court, Patna 180 305] 355 | Nagapph Ohettiar v. Official As- : 
183 | Nageshwar Bux Roy v. Bengal a signeesof Madras 134 161 
Coal Company, Limited ..| I30 3151 370 | Srirama tty, In re . | ISI 649 

191 | Pannirselvam v. Veeriah Vanda- 378 | Satyanarayana"Ohoudari, In re .. | IBI 449 
yar : i sa | 130 177 } 386 | Govindrao v Rajabai 130 673- 

210 | Ofcial Assignee of the Estate 393 A First Grade Pleader, Vellore, In 
of Oheah Soo Tuan v. v. Khoo the matter of IBI 145 
Saw Cheow 128 662] 399 | Sri Kanchumarti Venkata Krifh- ` 

213 | Mangayyamma v. Appalaswami... | IBI 173 nayya Garu v. The Secretary of oo -~ 

214 | Paredath Ohori George v. Thithi State for in Council „ | [B1 332 

“Umma 131 641 | 404 | Krishnama Naicken, Inre * ., 135 337° 
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410 | Venkatarama Aiyar v.- Colector 583 | AWdul Gafur v. Hussain Bibi 
: of Tanjore 128 147] 588 | Gopala Menon, Inre. ° 
423 | Seth Nanhelal v. Umrao Singh .. 130 6861 590 | Subramania Aiyar v. Vaithilinga 
430 | Sevugan Chetty v. Kanappa Pandara Sanpadhi . 
Chetty 130 8451 593 | Dawood Hashim Esoof v; Tutk 
433 Guruvappa Chetty v. Tbayaram- : Shein 
. 181 463} 600 | Lakshmanan Chetti v. Union 
435 "es Hakim Sahib v. Chattan- Board of Devakottai Sa, 
adha Aiyar 132 6471) 609 | Commissioner of Income- tax, 
. 441 | Miss Dottie Karan Y. Bombay Presidency v. Reming- 
Eachmi Prasad Sinha I3I 321 ton Typewriter Company 
450 | Kunhi Kutti Ali v. Muhammad (Bombay), Ltd. 
Hafi 130 470] 615 | Subbaratnammal v. Seshachala | 
456 Municipal Council, Trichinopoly Naidu M 
v. Venkatarama Aiyar 129 225| 616 | Kanaga Kosavan, In re, 
462 | Kannayya Chetty v. President 619 | Padmalav Achariya v. Srimatyia 
Union Board Tirukoilur 131 117 Fakira Debya 
467 |Iswaran Nambudiri v. Vishnu 628 Venkatalakshmamma v. Seshagiri 
Nambudiri I3I 494 Rao nC 
47] | Ramanuja Naicker v. Solaiappa 648 | Moulvi Zahir-ul-Said Alvi v. 
|. Naicker 130 475 Seth Lachhmi Narayan T 
475 | Mallappa  Ohettiar v. Alagiri 652 | Official Receiver v P. L. K. M. 
Naicker | 133 205 R. M. Chettyar Firm Ss 
478 eee v. Sunda- 659 | Mahomed Kanni Rowther v. 
ramma .. | 133 198 Naina Mahomed Rowther  .. 
488 | Appavu Naicken, In re 128 695 | 662 | Gajapathi Krishna Chandra Deo 
495 | Sendiappa Nadar v. President, v.Rajah of Vizianagram i 
District Board, Madura .. | 132 319] 676 | Narayanappa v. Ramachandr appa 
498 | Kunthi Ammal v. Sarangapani 691 | Ramireddi, Inre 5 
. Ohetti 130 668] 692 | Brahmiah, In re 
506 | Sundaracharier v. Narayana 695 | Sudra Nadan v. Annamalai `.. 
. Aiyar . | I3I 328] 6098 | Grandhi Pothanna v. Satyananda 
514 | Sivaram Dubai v. Rajagopala Charyulu 
Misra ..| I28 515] 701 | Sri Raja Sobhanadri Appa Rao 
520 | Gopal Naick v. Alagirisami Bahadur v. Raja  Muganti 
n Naick ISI 176 Venkatarama Rao e 
52; | Venkatarama Aiyar v. Mirthin- 709 | Ohinnan v. Ranjithammal 
e| jaya Aiyar .. | 132 316] 711 | Samarapuri Chetti v. Corporation 
524 | Lakshmireddy v. Munireddy I3I. 5 of Madras 2 
527 | Samuvier v. Ramasubbier .| I32 305] 713 | Vaithilingam Pillai v. Kanda- 
538 | Ariff v. Rai Jadunath Majumdar swami Pillai 
Bahadur 131 762] 721 | Butchiah Chetti v. Tayar Rao 
551 |'Oorporation of ^ Madras v. Naidu E 
Madras Electric Tramways, Ltd! 130 721 
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1] Annu Avathanigal v. Somasun- 

` ‘dara Avathanigal 

12 | Srinivasa Aiyar v. Krishnaswami 
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Jt Ssoratary of State for India v. 
Saroj Kumar 

20 | Nanduri Saradamba v. Parakala 
Pattabhiramayya 


30 | Annamalai Chettiar v. Muthu- A 


karuppan Chettiar 


36 | Vaiyapuri Ohetti v. Sinniah 


Chetty » 

39 | Maulana Mohammad Ibrahim 
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mar, Municipal Council, Vani- 
yatobadi 


131 
. [129 
127 
129 
130 
129 


125 





128 


130 


165 
-462 
533 1 


463 
609 
458 


51 
60 
68 
70 
74 


175 
T8 


85 
B6 
92 


Lord Strickland v. Giuseppe 
Grima Les 
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A W N (1903) 99. (Relied on) .. 183 Wali Muhammad v. Barkhurdar, $6 Ind. Cas. d 
TaraChand v.Bachnun Singh, 18 Ind Cas 592; 5 Lah. 429; 6 Lah. L. J, 360; 1 Lah, Cas. 
492. (Followed) ~ 333 492; A. I. R. 1925 Lah. 124 (Dissented jrom) 642 
Tara Prasanna Sen v. Shaudi Bibi, 62 Ind Wazir Chand v. Nathu Ram, £0 Ind Cas 32]; 
Oas 481; 49 © 68;25 OWN 761; AIR 1922 A I R1924 Lah 468; 61ah L J151; 1 Lah 
Oal 422. (Distinguished) .. ' 859 Cas 346. (Not followed) a 1&4 
tatya Rowji v. Hathi Bhai Bulakhi Das, 111 Wazirah v. Harjalu, 160 P R 1800. (Follow- 
Ind Cas 641; 52B 420: AI R 1928 Bom 275; ed) e y iis 15 
30 Bom L R661. (Followed) .. 850 . Winams v. Attorney General, (1904) A C287; - 
Taylor v. Goodwin, (1778)4 B D 228:48 L 73 LJK B 613; 90 L T 721; 20 T LR 510. . 
J x O 101; 40L T458; WR 489. (Relied (Relied on): = &9 
. On ; -. 694 
''eprinessa v. Emperor, 47 Ind Cas 275; 46 C Y 
427: 19 Or L J 903. (Relied om) . 876 v 
Thurstan v. Notingham Permanent Benefit Yadavendar Bhattuy. Shrinivssa Babbu, (0 
Building Society, (1902) 1 Oh 1. (Relied Ind Cas 5; 47M 698; 47 MLJ 435; A- IR 
on) . 84 1925 Made62, (Distinguished) .. AEB 
Trimbak Gangadhar Ramdas v. Bhagwan Das i peas 
Mulchand, 23 B 348. (Distinguished - and 
doubted) .. 921 
Tukaram, In re, 6 Bom L R91; 1 Or L J 102. 
(F'ollowed) e 4509 1 
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LAHORE HIGH COURT. 
O1vit RErsgExNos No, 23 oF 1930. 
February 26, 1931. 
Present :—Mr. Justice Harrison and 
Mr. Justice Tek Ohand. 
Khan Sahib Sheikh MOHAMMAD NAQi(— 
|^. .ASSESSEE—PETITIONExX 
versus 
Tas COMMISSIONER or INCOME TAX, 
PUNJAB—HRE:PONDRNT. 

Income Tax Act (XI of 1922), ss 6, 24,— Assessment 
of income from property—Unrealised rent, whether 
assessable —Construction of s. 24. 

Under s. 24 ofthe Income Tax Act where there 
-is a bona fide loss, a man can always set it off against 
his income, prefits or gains under the same head, 
and in exceptional cases where the loss is so heavy 
that it more than counter-balances the whole of the 
profits under that particular head, it may be carried 
over to another head of income in order that ie 
ita may obtain his full relief. [p. 2, CW. 
2. 
Therefore, the amount of the rent of a certain prop- 
erty, which was occupied bya tenant, who inspite 
of the effortsof the. assessee (landlords) persisted in 
making default and which amount the landlord in 
a subsequent litigation had to forego in order to 
secure the eviction ofthe tenant, is not liable to be 
taken into account as the income of the assessee 
in arriving atthe total sum on which the assessment 
isto be made. [p.1, col. 2] 

Section 24, Income Tax Act,must be read in as 
liberala manner as is possible without importing 
any new orstrangemeaning intothe words.  [p. 2, 
cols. 1 & 2. . s 

Commissioner of Income Tax, Madras v. Aruna- 
chellam Chettyar (1), referred to. 

Oase referred under s. 66, cl. (3) of the 
Income Tax Act, XI of 1922, by the Com- 
missioner of Income Tax, Punjab, N. W. F. 
and Delhi Provinces, with his No. M. R 14- 
1-6, dated the 7th July, 1930, for orders of 
the High Court. . 

Messrs,  Fakir Chand and  Prakash 
Chandra, for the Petitioner. 

Mr. R. C, Soni for Mr. J. N. Aggarwal, 
for tpe Respondent. . 

. ORDER. : 

Harrison, J.—The following ques- 
tion has been referred by the Commissioner 
of fnceme Tax in accordance with the 
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directions issued by a Bench of this Court:— 

“Is the amount of the rent of & certain 
property, which was occupied by a tenant 
who inspite of the efforts of the assesses 
(landlords) persisted in making default 
and which (amount) the landlord in a 
subsequent litigation had to forego in 
order fo secure the eviction of-the tenant, 
liable to be taken into account as the 
income of the assessee in arriving atthe 
total sum on which the assessment is to be 
made.” 

The fact are that the assesses Khan Sahib 
Sheikh Muhammad Nagi is an owner of 
house property in Lahore and has no 
source. of income beyond the rents which 
he receives for those houses. In the 
financial year 1925-1926, he let a building 
known as the Grand Hotel to a Miss 
O'Gorman. She paid him no rent during 
the year 1925-26 nor up to 4th of June 
1926. He brought a suit against 
her which failed on a technical 
point. While the appeal to the High 
Court was pending he realised that even if 
he succeeded and secured a favourable 
decision on the merits he had little or no 
hope of recovering anything. He, there- 
fore, compromised his claim, the terms 
being that he should forego the whole of 
the Rs. 35,933 due to him and that the 
impecunious tenant should vacate the 
premises. He now claims the deduction 
of Rs. 35.333 the rent thua lost, which has 
been disallowed by the Commissioner, and 
the point referred is whether he is entitled 
to it or not. 

It is conceded that he has acted fairly 
and honestly. There is no question of any 
collusion, and it is further conceded that 
it was good management on his part to 
getrid of the tenant and forego the rent. 
Now, under the Act, income chargeable to 
income-tax is divided under six heads, one 
of which is “property” meaning in most 
cases “house property” as profits from 


2 ya 
agricultural Jand paying land revente are 
exefnpt. Section 6 provides that’ tax is 


chargeable *“in the manner hereinafter 
provided," and there ie a .wide difference 
between this manner as provided for the 
various heads and more especially for prop- 
erty as opposed to büsiness. The income 
from property is not defined as the actual 
amount 
are obvious reasons why thia should be so 
and the income chargeable is the bona fide 
“annual valus” of the property, irrespective 
of whetlfer the property has brought in 
more or less. On this “annual value" 
income-tax has to be paid subject to certain 
allowances, for instance, repairs, collection 
charges etc, One of these allowances is 
described as "vacancies," and Counsel has 
urged that where an impecunious tenant 
fails to pay the rent the house should be 
treated as not having beenlet at all, This 
is obviously impossible, for “vacancy” 
cannot mean or include “occupation”. 
Nor can unrealised or unrealisable rent be 


treated as rent, whicb did not acerue, 


By Notification No. 30, dated 30th Novem- 
ber 1929 the Governer-General in Council 
exempted the amount of rent payable but 


: not paid by a tenant anda very necessary 


provision of the English Income Tax Act 
was thus introduced. This shows that it 
was necessary in the opinion of the Govern- 
ment to set at rest the doubt which existed 
as to the exact meaning of the wording of 
the Acton this point. The questionremains 
whether under the Act as it stood previous 
to the notification a landlord must pay tax 
on income not received by him. through no 
fault ofhisown? Its. 9 be exhaustive and 
the only reductions possible be the allowan- 
ces there detailed, he must. The only 
remaining possibility is to give him relief 
under s. 24, This deals with loss as Oppos- 
ed to allowances, and the section says that 
where any 888288ee Sustains a loss of profits 
orgainsin any year under any ofthe heads 
mentioned in s. 6 (of which property is 
one) he will be entitled to have the amount 
of the loss set off against his income, profits 
or gains under any other head in that year. 

The present assessee derives no income 
under any other head and no deduction can, 
therefore, be made from{what does not exist. 
Iftheonly relief which a man can claim 
on account of loss under one head be a set 
off against the income under another, no- 
thing can be done. I think, however, that 
inasmuch as the section is the only one 
dealing with loss it must be read in as 
liberal & manner as is possible without im- 


AMRIT LAL v, BRHABI Li 


realifed by the landlord, There: 


182 I. C. 191° 


porting any new orstrangemeaning into ' 
the words. Now,surely the lpss sustained 
* under any head ofincome would naturally 
be set-off against the pxofits earned under 
that same head anditis only where profits 
under that head are so small that the net 
result of the calculation is a loss that the 
necessity arises to set-off that loss against 
profits under another head, Can it then 
be taken as a matter of course and presum- 
ed to be understood that loss can always be, 
Bet off against profita under the same head ? 
If so, all that is necessary is to read the 
word “even” into the section and to treat, it 
as saying “he shall be entitled to Have the 
amount of the loss set off against his income, 
profits or gains under the eame head,and 
even under any other head in that year." 
This is what I think the section means 
though the drafting makes itobscure. In 
The Commissioner of Income Taz, Madras v. 
Arunachellam Chettyar (1) the learned Ohief 
Justice placed the widest and most liberal 
interpretation on the same section and I 
think weshould be right in doing the same 
and in readingit to mean that where there 
is a bona fide loss a man can always get it 
off against his income, profits or gains. 
under the same head, and in exceptional 
cases where the loss ie so heavy that it more 
than counter-balances the whole of ‘the 
profits under that particular head, it may 
carried over to another head of income: 
in order that the assessee may obtain his: 
full relief. I would answer the reference, 
accordingly in the negative. The question. 
has become somewhat academic in view of 
the recent notification. MEE 
Tek Chand, J.—1 agree in the answer 
proposed by my learned brother. us 
A. Reference answered in the negative, 
(1) 77 Ind. Cas. 772; 47 M. 660; 3 L. L. J. 310. 


LAHORE HIGH COURT. 
Oivin MisoRLLANEOUS PETITION No, 329 
" oF 1930. 
.* March 20, 1931. 
Present :—Justice Sir Alin Broadway, | 
Kr., and Mr. Justice Jóbna:ona. 
-AMRIT LAL—PraimTIEF—PRTITIONER | 
. versus " 
BEHARI-LAL AND orugg8—DEFENDAN'8— 
RESPONDENTS. ` 
Civil Procedure Code (Act V of 1908, s.-110—A ppeal 
to Privy Council—‘Substantial’ question of law, 
meaning of. : * 
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A ‘substantial question’. of lawins.110, Civil Pro- 


cedure Code, doeg not mean merely an ‘important’ 


. question of law ; it means a question of law on which 
there may be a, difference of opinion. 


Petition for leave to appeal to His 
Majesty in Council, against the judgment 
passed by Justice Sir Alan Broadway, KT., 
and Mr. Justice Johnstone, in Civil Appeal 
ae 1702, of 1925 dated the 19th February, 

0. 

. Mr Ajit Parshad, for the Petitoner. 

Messrs. J. N. Bhandari and Asa Ram, for 
* the Respondents. 

. A ORDER. 

Broadway, J.—This is an appli- 
cation under ss.109 and 110 and O. XLV, 
T. 3 of the Civit Procedure Oode, for leave 
1o appeal to His Majestyin Conneil from a 
judgment of this Oourt delivered on the 
lyth February, 1939. The jurisdictional 
value of the suit was over threə lacs. The 
suit itself was for a declaration of the trial 
Oourt, and, although the value of the suit 
is over Ri. 10,000 before the certificate cia 
be granted it is necessary to hold that some 
substantial question.of law is involved. 

Mr. Ajit Parahad forthe applicant has 
contended that inasmuch as the decision of 
this suit procseded on & question of law this 
question should be regarded as a sub. 
stantial one, Heappeared todefine “sub- 
stantial” as “imporsant” but was unable to 
cite any authority in supportof his view. 
It has been held on more than one occasion 
that a substantial question of law is one on 
whieh there may be a difference of opinion. 
The question of law involved in this case 

: was not seriously disputed and, as far as I 
understand Mr, Ajit Parshad'e arguments, 
isnot seriously disputed. What is com- 
plained of is the applicationof the law to 
the facts of the present case, That I am 
unable to regard as complying with the 
requirements of s, 110, ^ 

. As lam unable to see that any sub- 

stantial question of law is involved I 
would dismiss this application with costs. 

Johnstone, J.—! agree. 


A, Application dismissed, 


SHER DIL KHAN V. SAMUNDAR KHAN, ' 


. 3 > 


LAHORE HIGH COURT. * 
Szconp CiviL APPEAL No. 537 oF 1930. 
Detember 4, “1930. 
Present:—Mr. Justice Jai Lal. 
* SHER DIL KHAN-—PLAINTIEF— 
APPELLANT 
versus 
SAMUNBAR KHAN AND OTHERS— 
DEFENDANTS —RESPONDENTS. 
Coil Procedure Code (Act V of 1908) O. XLI, v. 1— 
Second appeal—Presentation—F'iling copy of trans- 
lation of original decree with memorandum, of appeal, 


whether sufficient. _ i 
Where the original decree is in English and the 


translation of the same is not signed by the Judge 
but by the Translator alone, the fililg ofa certified 
copy ofthe translation is not a sufficient compliance 
with the provisions of O. XLI, r. 1, Oivil Procedure 


Oode. : 
Second appeal from the decree of the 


District Judge, Attock at Oampbellpur, 
dated the 14th December, 1922, reversing 
that of thejSubordinate Judge, Fourth Olass, 
Attock at Oampbellpur, dated the 7th 


.March, 1929. 


Dr. Nand Lal, for the Appellant. 

Mr, Muhammad Amin, for the Respond- 
ents.. 

JUDGMENT.—Tnhis is an appeal 
againsta decree of the District Judge of 
Oampbellpur, dated the 14th of December, 
19829. 

A preliminary objection istaken by the 
learned Oounsel for the respondent that 
the appeal has not been properly presented, 
It seems that after the decree had been 
passed by the District Judge, the appel- 
lant applied for & copy in vernacular of the 
decree, obtained the same and filed it with 
the memorandum of appeal. On the pre- 
sentation of the appeal it was pointed out 
to Oounsel by the office that a certified 
copy ofthe translation of the decree pre- 
pared in the District Jundge's Oourt was 
not a sufficient compliance with the pro- 
visions of law. The appellant, however, 
contends that the filing of the copy of 
the decree in English was not necessary, 

I have examined the record of the 
District Judge and find that the original 
decree isin English, but there isa trans- 


` Jation of the same on the record. Whether 


it was prepared in pursuance of the appel- 


` Jant’s application or independently of it is 


not clear, but the translation is signed. 
only by the Translator. The District Judge. 
has signed only the decree in English. 
A similar case was disposed of by a learned 
Judge in Ohambers of this Court in Civil 
Appeal No. 155 of 1920 Daim v. Hayat 
(1). The facts of that case are identical 

(1) 2 Lab, L, J..728. 


ch * : 
-- 9 . 

with -those of this, and it 
not be deemed to have. been properly 
presented -That care went up on appeal 
before a Letters Patent Bench, but the 
question that is raised: before me does not 
appear to have been directly raised there, 
it being assumed that the appeal had not 
been properly presented, and the only 
‘question urged before the Bench was that 
the learned Judge in Ohambers should 
have extended the time. The appeal was, 
. however, dismissed. 

Iam under the circumstances constrained 
to uphold the preliminary objection 
‘apd dismiss this appeal with costs. 

I order accordingly. 


b. Appeal dismissed, 


—-———— 


< marriage 


LAHORE HIGH COURT. 
Bzcoxp Civit. ArPzaL No, 2522 cr 1999, 
October 24, 1930. 

Present :—Mr. Justice Jai Lal. 
Musammat SARDAR BEGUM— 
PusINTIFF—APPELLENT 

i versus 

. GHULAM MUHAMMAD—Derenpant 
— RESPONDENT. 

Muhammadan Law—Marriage—Marriage of minor 
—Validity.. 
` Under the Muhammadan Law a marriage contracted 
by the father of a minor girl is voidable at her option, 
and is in fact invalid, if the same be to her detriment. 
Further, the marriage would be void, if no body acted as 


a guardian or a representative of the minor husband 
at the time when it was contracted, 


- Second appeal from a decree of the 
Additional District Judge, Lahore, dated 
the 8th July, 1929, 
: Mr. Din Muhammad and Sayad Mu- 
hammad Amin Indrabi, for the Appellant. 
- Mr, Feroze-ud-din, for the Respondent, 
JUDGMENT.—This judgment will be 
read in. continuation of my order of 
remand dated the 12th of February, 1930. 
The Additional Districs Judge has now 
submitted hisreport on both issues re- 
manded to him. His report is that. the 
respondent Ghulam Muhammad was not 
repreeented by a lawful guardian at the 
time of the marriage and that the defend- 
ant belongstoa family of prostitutes and 
that the marriage of the plaintiff with 
him isto her detriment. In coming to 
this latter conclusion he has been influenced 
by the: fact that though ostensibly the 
profession of the defendant is'that- of lorry 


"DULI OHAND v, KALYAN &iNGÉ. 


: was held that : 
an appeal under, the circumstances could. - 


.. © 

; 1821. 0, 193i 
driver he does assist his sister in her profes- 
sion of a prostitute. nd . ; 

Certain objections ve been raised by 
the respondent’s Counsel to the report of the 
Additional District Judge but nonein my 
opinion has any force. The learned Coun- 


‘sel confined himself to discussing the  evi- 


dence on which the conclusions of the 
Additional District Judge were based and 
contended that the evidence was not, suffi- 
cient to justify the conclusions. "This, 
however, is a matter whichis not open to. 
the learned Counsel to urge before me on 
second appeal. The conclusions of’ the 
District Judge being findings of fact can- 
not be attacked before me on the ground 
that the evidenceon which they sre based 
is insufficient to support them. 

It appears from the remarks which ap- 
pears on pages 362 and 365 of Ameer Ali’s 
Muhammadan Law, Fifth Edition, thata 
contracted by the fatherof a 
minor girl is voidable at her option, and 
is in fact invalid, if the same beto her 
detriment. It is obvious that in the present 
case the marriage is to the detriment of the 
minor becauge she has been married in 
the family of prostitutes and it is more 
than likely that the object was to make her 
a prostitute eventually. On this ground 
alone this appeal must succeed. 

-On the first point also the finding is 
against the respondent and it appears that 
the marriage would be void, ifno body . 
acted as a guardian ora representative of the 
minor husband at the time when it was 
contracted. I must,. therefore, accept this 
appeal and setting ‘aside the decreesofthe ` 
Courts below, decree the plaintiff's suit. I 
will not, however, allow her eny costs of 
this litigation because the pleas on which 
she has succeéded were not all raised in the 
Courts below. 

a. 


Appeal accepted, ` 


wea 


LAMORE HIGH COURT. 
First Ofvrn APPEAL No. 1445 or 1929. 
October 14, 1930, 
Present:—Mr. Justice Addison and Mr. 


Justice Bhide. 
DULI CHAND AND oTHERS—PLAININ/FS— 
APPELLANTS ° 


versus . & 
B. KALYAN SINGH AND OTHEBRS.— 
DErENDANTS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), 5 80—- Suit 
. e 


1321.0, 1951 


against Oficial Récewver to prevent sale of property 
* —Notice, whether necessary. 

A suit against an Offieial Receiver for declaration 
of title to property which the Official Receiver threat- 
ens to sell cannot be instituted without issuing a 
notice under s. 80, Civil Procedure Code. The fact 
that the property has not yet been sold does not dis- 
pense with the necessity of such notice. 

First appeal from the order of the Senior 
Sa udge, Rohtak, dated the 4th June, 
1929, e 

Mr. Shamair Chand, for the Appellants. 

Mr. Jai Gopal Sethi, for the Respondents. 

JUDGMENT.—The father and uncle 
of the plaintifis were adjudicated insolvents 
and the Official Receiver commenced to 
sell their property. The plaintiff brought 
the present suit for declaration that they 
constituted a joint Hindu family with their 
father and uncle and the joint family 
property could not, therefore, be sold by 
the Official Receiver in the insolvency pro- 
ceedings mentioned. The suit was dismiss- 
ed on the ground of want of notice as re- 
quired by s. 80 of the Civil Procedure Code. 
Against this decision the plaintiffs have 
appealed in part. It was admitted that 
so far as the houses and property already 
Bold were concerned the suit could not pro- 
ceed without notice under s. 50 but it was 
contended that as regards the two houses 
Nos. 2 and 3 which hid not been sold by 
the Oficial Receiver when the suit waa 
brought, the suit could proceed without 
notice. 

It seems to us that the suit was properly 
dismiesed as a whole and that notice under 
s. BU was necessary whether the property 
had been sold by the Official Receiver or 
was merely threatened to ba sold. This 
follows from the recent cecision of the 
Privy Council reported as Bhag Chand Da- 
gadusa v. Secretary of State (1). This rul- 
ing disapproved of Nagin Lal €huni Lil 
v. Oficial Assignee Bombay (2) and 
Secretary of State v. Ghulam Rasul Gyasudin 
Kunwan (3) A Single Judge of the Bombay 
High Court had in fact doubted 
Nagin Lal Chuni Lal v. The Official As- 
signee, Bombay (2) though he followed it 
(see in this respect Muradally «Shamji v. 
P. N, Lang (4). It follows’ that Bhag 
Chand Dagadusa v. Secretary of State (5) 


(1? 104 Ind. Cas. 257; 51 B. 725; 53 M. L. J. 81; A. L 
R. 1927 P. O. 176; 25 A. L.J. 641; 29 Bom. D. R. 
1227; (927) M. W. N. 561; 46 C. L. J. 76; 1 Luck. 
Qas, 281; 32 O. W. N. 61; 26 L. W. £09; 54 I. A, 338 


Ao MEM 
(2) 17 Ind. Cas. 876; 37 B. 243; 14 Bom. L. R. 1148. 
(3) 34 Ind. Cas. 535; 40 B. 392; 18 Bom. L. R. 243, 
(4) -53 Jhd. Cas. 627; 44 B. 555; 21 Bom. L. R. 980. 
(5) 90 Thd. Cas. 13; 48 B. 87; A. . R, 1924 Bom. l; 
26 Bem. L. R, 1. 
IH . 


GOPAL SINGH f$, KANBHI RAM-BRIJ LAL. 
_ds also no longer 


5 


ood law. That decision 
was bassd on Nagin Lal Chuni Lal v. 
Officigl Assignee, Bombay (2) but was not 
referred to by the Privy Council when de- 
ciding Bhag Chend Dagadusa v. Secretary of 
State (1). This could only have been be- 
cause it was not brought to their Lordships’ 
notice, 

. The suit was properly*decided and we 
dismiss the appeal. 4 à 

A, Appeal dismissed. 


—n — 
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LAHORE HIGH COURT. 
Civi MieogLLANEOUS No. 322 or 1930. 
OiviL APPEAL No 530 or 1930, 
Oetober 16, 1930. 
Present:—Mr Justice Johnstone. 
GOPAL SINGH—DEFENDANT— 
APPELLANT 


versus 
Frem KANSHI RAM-BRIJ LAL— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLI, v. 19 
~-Appeal—Dismissal for default—Application for 
restoration—Duty of Court to allow applicant to 
substantiate his plea. 

Where an appeal is dismissed for default of 
appearance and the appellant applies for restoration 
of the appeal on the ground that he was illon the 
date of hearing, he must be given an opportunity to 
substantiatehis plea. The application cannot be 
rejected summarily without giving him such an 
opportunity. 

Piare Lal-Mohan Lal v. Haider (1), Amir Chand v. 
Naunit Ram (2) and Ram Saran Das v. Nathwa (3) 
referred to. 

Miscellaneous first appeal from an 
order of tae Districts Judge, Montgomery 
at Lahore, dated the 8th November, 1929, 

Mr. Shamair Chand, for the Appellant. 

Mr. S. C. Manchanda for Mr. Ram Chand 
Manchanda, for the Respondent. 

JUDGMENT.—A certain firm obtain- 
ed a decree.against Gopal Singh appellant 
who preferred'an appeal to the District 
Judge. On 7th October, 1929, his appeal 
tothe learned District Judge was dismiss- 
ed in default. Oa 7th November, 1929, he 
applied for restoration of the appeal, 
pleading illness on the date of the hearing 
of the appeal and the application was dis- 
missed the following day. He now appeals 
to this Court. There is authority for the 
view that in such cases the Oourt must 
give a party an opportunity to substantiate 
his plea; see Piare Lal Mohan Lalv. Haider 
(1) and Amir Chand v. Naunit Ram (2) 


(1) 99 Ind. Cas. 1055; 27 P. L, R, 564; A. I. R. 1927 
Lah. 71. 
(2) 106 Ind, Cas. 821. 


- Nathwa (3) whic 


€ | E 
which aefer to 8 


pite and Ram Saran Das« 
deals with an appeal, 

I accept the appeal and set aside the 
order of the lower Court. The appellant 
"will beallowed an opportunity of producing 
evidence, which the other party will be 
entitled to rebut if he can. Parties will 
pay their own costs in this Court. The 
order staying extcution ad interim is dis- 
charged. ' 

4. Appeal accepted. 
m 52 Ind, Cas, 926; 69 P.L. R. 1919; 38 P. W. R, 


[a 


LAHORE HIGH COURT. 
Firar Orvrn ArPzan, No. 1417 or 1994, 
December 2, 1930. 

Present :—Justice Sir Alan Broadway, 
Kr., and Mr. Justice Johnstone, 
MEHR FAZIL AND OTHERS—PLAINTIFPS 
— APPELLANTS 


got versus 

WALI MUHAMMAD AND OTHERS— 

‘ DEFENDANTS— RESPONDENTS. 

"1 Civil Procedure Code (Act V of 1908), 0. XLI, r. 27— 
_ Appellate Court— Power to adduce additional evidence. 
': The Appellate Court has power to allow additional 
evidence which had not been produced at the trial. 

` Further evidence which: had not been prcduced at 
the trial for the reason that it was. not then in 
existence, could be brought on to the record and 
admitted under O. XLI, r. 27, Civil Procedure Oode, 
by the High Court. f 

Indrajit Pratap Sahi v. Amar Singh (1) and Dr. 

James Henry George Hill, etc. v. Satan Singh (2), 
followed, 
Rules of procedure are not made for hindering 


justice. 

First appeal from the decree of the Senior 
Subordinate Judge, First Class, Multan, 
dated the 15th April, 1924. 

_Lalal Badri Das, R.B., and Mr. J. L, E apur, 
for the Appellants. 

Messrs. Mehr Chand Mahajan, Kishan Dayal, 
Durga Das, R, B., Moti Ram, Ghulam Mohy- 
ud-Din and Muhammad Akbar Khan, for 
the Respondents. 


. ORDER.—After Mr. Badri Das had 
stated his case to some extent as to the 
actual factum of the adoption, he came to 
the question of the power to adopt go far as 
the Sayals are concerned. In this connec- 
tion he pointed out thatthe trial Court 
had to a large extent based its conclusion as 
to the existence and validity ofa custom 
favouring an adoption on the riwaj-i am of 
1879-80. He pointed, out that there had 
been another settlement in 1923-24 in the 
course of which this very questionof adoption 
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* 88exam ined and a fresh riwaj-i- 
ed, which. according toeMr. Badri Das, is in 
-direct conflict with the riwaj-i-am of 1879-80 
on the question of adoption. He pointed 

out that in the course of the proceedings of 
the Oourt below his. clients had made 
‘repeated efforts to get this new riwaj i-am 
brought on to the record. He further 
pointed out that the presiding officer- of the 
Court below was of opinion that this evi- 


am prepar" ; 


dence was relevant and had endeavoured to . 


assist the plaintiffs in getting the riwaj i- 
am produced but that the Deputy’ Commis- 
sioner of Multan had replied that it was not 
available inasmuch as it was still ‘in course 
of preparation.’ 

Mr. Badri Das has asked us now under 
the provisions of O. XLI, r. 27, Civil Proce- 
dure Oode, to allow the production of 
evidence cf (1) acertified copy obtained by 
him of the riwaj-i-am in the vernacular, 
and (2) the settlement report of Multan 
Disirict which contains the riwaj-i-am in 
English. Objection has been taken by Mr. 
Mehr Ohand Mahajan to the admission of 
this evidence at this stage and he has cited 
various authorities in support of his objec- 


tion. It appears to me, however, that the ` 


question has been practically concluded 
by the decision of their Lordships of the 
Judicial Committee in Indrajit Pratap Sahi 
v. Amar Singh (1), in whicb it was laid 
down that rules of procedure were not made 
forthe purpose of hindering justice and 
that it was in the power of the Appellate 
Court to allow additional evidence which 
evidence had not been produced at the trial. 
Further, in Dr. James Henry George Hill 
v. Satan Singh, (2) it was held bya 
Division Benchof the Patna High Oourt 
that evidence which had not been produced 
atthe trialefor the reason thatit was not 
then in existence, could be brought on to 


the record and admitted under O. XLI, r, 27, 


Civil Procedure Ccde, by the High Court, 
In my judgment the present case is one in 
which the plaintiffs appear to be entitled to 
the exercise of the power. vested in this 
Oourt by «. 27 of O.XLI and that the 
evidence referred to should be admitted, 
Mr. Mehr Chand Mahajan’s further conten- 
tion that in the event of this evidence being 
allowed, his clients should be given. an 
opportunity of rebutting the same, is, in my 
judgment sound. : 

4 ; . 676;.33 ML. T. 233; 
arn. LM P L T. Mir; A. T. R. 1923 P. C. 
128; 1 Pat, L. R. 345; 45 M. L., J. 578; 18. b. WP, 728; 
25 rw R. pos 28 O. W. N. 277; 39 O. Is. J: 318; 

0 I. A.183 (P. O.). ME E 
° (2)50 Inde Gas, 857; 4 P. L. T, 313; (1920) Pat, 4, , e 
. 
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I would, therefore, admit the riwaj-i am 
referred to by Mr Badri Das in this case 
and bring the same on to this record and I 
would then remand thecase to the Senior 
Subordinate Judge of Multan in order that 
the contesting respondents may be given an 
opportunity of producing such evidence in 
rebuttalas they may think proper. The 

. Subordinate Judge will then forward the 
same to this Court with his opinion on the 
same as to whether or not the evidence 
rebuts the presumption attaching to the 
latest revenue record. The return should be 
made within a period of three months, 

A, Case remanded. 


LAHORE HIGH COURT. 
Sroonp Crvin APPBAL No.1925 oF 1926. 
Oetober 14, 1930, 

Present :—Mr. Justice Addison and 
Mr. Justice Bhide. 

SHAH DIN—DRFENDANT— ÀPPE:LANT 
versus 
ABDUL MAJID—Prarntirr, Musammat 
SULTAN BIBI—DzrENDANT—RESPONBENTE, 

Registration Act (XVI of 1908), s. 17 —Compromise 
embodied in decree of Court—Registration, necessity 
of—Practice—Document proved but not exhibited, 
admissibility of. 

A compromise which has been incorporated ina 
decree is admissible in evidence even though it is 


unregistered. p : 
Hemanta Kumari Debi v. Midnapur Zemindari Co. 


(1), referred to. 

Wherea document has been produced and duly 
proved, the merefact that an exhibit number was 
not given to it isa mere irregularity. 

Second appeal from toe decree of the 
Additional District Judge, Lahore, dated 
the 19th April, 1926. 

Mr. Muhammad Nazir, for the Appellant. 

Mr. Abdul Aziz, for the;Respondente. 


JUDGMENT,—This second appeal 
arises Out of a suit for recovery of Rs. 1,297 
on the footing of& mortgage executed by 
Musammat Sultan Bibi on behalf of herself 
and her minor son Shah Din. The suit 
has been dismissed by the Courts below 
as against Shah Din, bute decreed against 
Musammat Sultan Bibi whose share in the 
mortgaged property has been held to be 
]/8th. From this decision a second appeal 
haafbeen preferred on behalf of Shah Din. 

The soje point urged on behalf of the 
appellant is*that Musammat Sultan Bibi 
hade nq share in the property mcrtgaged 
and therefore, no decree, for realization of 
the amount sued for from the mortgaged 
, Property, should have been granted. 
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It was urged that” Musammat Sultan. 
Bibi had relinquished her share in the 
próperty under mortgage by virtue of a. 
compromise in a previous suit which was 
embodied in the decree. This contention 
was put forward in the ‘lower Appellate 
Court but was not accepted by that Court 
onthe ground that the compromise was 
inadmissible in evidence for want of re- 
gistration. This view of the lowet Appellate 
Court cannot, however, be sustained in 
view ofthe decision of their Lordships of 
the Privy Council in Hemanta Kumari Debi 
v. Midnapur Zemindari Co. (1), The com- 
promise does show that Musammat Sultan 
Bibi relinquished her rights in the property. 
It was urged on behalf of the respondent 
that thecompromise was not proved, but 
it appears from the record that it was 
produced in Court and duly proved. The 
mere fact that an exhibit number was not 
given to itcannot be considered to be more 
than & mere irregularity in the circum- 
stances of the case. 

The appeal must, therefore, be accepted 
and the decree of the lower Appellant Oourt 
varied tothe extent of deleting the portion 
which directs the realization of the amount 
decreed by selling the share of Musammat 
Sultan Bini in mortgaged property. The 
decree willstand against the person and 
other property of Musammat Sultan Bibi. 
Case ie,showever, a hard one and, in view of 
all the circumstances [of the case, we direct 
that the appellant shall bear his costs 
throughout, 

A. Appeal accepted. 

(1) 53 Ind. Cas. 531: 47 C. 485; 37 M. L. J. 525; 17 
A.L. J. 1117; 24 O. W. N. 177; (1920) M. W. N. 66; 97 
L. T. 42; 11 L, W. 301; 46 I. A. 210; 31 C. L,J, 298; 
22 Bom. L. R. 488 (P. C.). 


LAHORE HIGH COURT. 
First Civin Appeal No, 664 oF 1925. 

April 29, 1930. 

—Mr. Justice Tek Chand and 
Mr Justice Tapp. 
GANESH DASS—PEAINTIFF—APPELLANT 
versus 
DHALU RAM AND oTBEkS— DsFENDANTS— 
RESPONDENTS. 

Hindu Law—Joint family—Property standing in 
co-parcener's name—Presumption—Absence of nucleus, 
effect of—Partnership —- Sub-partnership—Right of 
partner to sue for dissolution—Admission of one 
defendant, whether binding on others 

Under the Hindu Law while’ it must be presumed 


Present : 


ê. * 


‘hat a HindyfatHer and his sons are members ofa 
joint family, no presumption can be*made that a family 
because it is joint, possesses joint property or any. pro- 
perty. It is only when it is established or admittedsthat 
* a Hindu family, living in commensality possesses joint 
property, that the further présumptien arises that all 
the property they are possessed of, are joint. [p. 9, 
col. 2.] . 


A partner is not entitled to ask for dissolution of a 
sub-partnership which has been entered into by one 
of the other partners with certain third parties. [p. 
11, col. 1.] 


-An admission made one of several defendants is not 


binding on the others, ae 
Narindar Singh v. C. M. King (1) Dina Nath.v 


Sayad Habib (2) and Aumirto Lall v. Rajoneekant 
Mitter (3), referred to, 


First appeal from the preliminary decree 
of the District Judge, Dera Ghazi Khan, 
dated the 23rd December, 1924. 

Messrs. Nawal Kishore and J. N, Aggar- 
wal, for the Appellant, 

Pandit Nanak Chand and Messrs. M, L, 
Puri and Madan Lal, for the Respondente, 


JUDGMENT. 

Tek Chand, J.—This appeal arises out 
of a suit instituted by the plaintift-appel- 
lant against defendants Nos. 1 to 7 for 
dissolution of certain partnerships and 
rendition of accounts. The allegations in 
the plaint were that on the 26th of March, 
1919, a partnership for the purchase and 
sale of war bonds was entered into orally 
between the plaintiff on the one side and 
Dhalu Ram, defendant No.1 and his sone, 
defendants Nos. 2to 5 on the other, The 
plaintiff and defendants Nos, 1 to 5 were to 
provide the funds for this business, and 
interest at the rate of 8 annas per cent. per 
mersem was to be charged on such sums as 
might be advanced by either partner. 
Profits and losses were to be shared equally 
between (a) the plaintiff and (b) defendants 
Nos. 1 to 5. This business has been de- 
scribed, as the “main partnership” in the 
plaint and throughout the proceedings. It 
was further alleged in the plaint that a few 
months afterwards defendant No. 1 on 
behalf of the “main partnership” entered 
into two subsidiary partnerships with Devi 
Das, defendant No. 6 and firm Kotu Ram— 
Wasanda Ram—Gonda Ram (described as 
partners A. and B) for purchase andsale of 
grain. The plaintiff averred that defend- 
ants Nos. 1 to 5 had utilized a partof the 
funds of the main partnership for their 
private purposes and that he did not want 
to continue the joint business any longer. 
He accordingly prayed for dissolution of 
the main partnership as well as of partner- 
ships A and B and prayed that accounts of 
the three partnerships be taken, 

Drala Ram, defendant No. 1 didnot file 
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any written statement, but was examined 
before the issues were framed. He admit- 
ted having entered into themain partnership 
with the plaintiff, but stated that he did so 
on his own account and not on behalf of his 
sons, defendants Nos. # to 5, who were not 
members of-a joint Hindu family with him. 
He also admitted having entered into part- 
nerships A and B with defendants Nes. 6. 
and 7 respectively, and pleaded that he did 
80 as representing the main partnership. 
Finally he stated that the account books of 
the business were with the plaintiff, that he 
had only a few vouchers with him, and that 
he had no objection to the partnerships 
being dissolved and accounts being taken, 

Defendants Nos. 2 to 5 filed lengthy writ- 
ten statements denying that they were mem- 
bers of a joint Hindu family with their 
father, defendant No.1, or that they were 
partners in the main partnership or in part-. 
nerships A or B. They denied all know- 
ledge of the transactions mentioned in the 
plaint and prayed that the suit be dismissed 
against them. 

Defendants Nos, 6 and 7 admitted having 
entered into partnerships A and B respective- 
ly with Dhalu Ram, defendant No. 1, but 
stated that in these concerns Dhallu Ram 
was actiug on his own behalf and not as the 
representative of the main partnership, 
They, therefore, contested the right of the 
plaintifito sue for the dissolution of these 
partnerships and to elim an account for 
them, 

On these pleadings the lower Oourt 
framed the following issues :— f 
l. Are defendants Nos. 1 to 5 not mem- 

bers of a joint Hindu family? 

2. Did defendant No. 1 enter into the 
main partnership with plaintiff on behalf of 
defendants Nos, 2 to 5 ? 

3. Were defendants Nos. 3 to 5 minors at 
the time ofthe formation ofthe main part- 
nership, and if so, how is the case affected? 

4, Did defendant No. 1l enter into part: 
nerships A and B on behalf of the main 
partnership ? 

The learned District Judge found that 
at the time of the formation of the partner- 
ship defendante Nos. 34 and 5 were minora, 
that they and defendant No. 2 were not 
members of a joint Hindu family with their 
fathér defendant No. 1, and, therefore, were 
not partners in any of the concerns "in 
question. On the 4th issue he found that 
the plaintiff had failed to prove that defend- 
ant No. l had entered into partnerships A 
and Bon behalf of the main partnership. 
Oa these findings and on the admission .of. 
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Dhallu Ram, already referred: to, he passed 


`a -preliminary decree against Dhallu Ram: 


for dissolution of the -main partnership and 
taking of its accounts declaring that  part- 
nership stood dissolved from: thé 23rd 
December, 1924, and the plaintiff and de- 
fendant No. 1 held equal shares in it, He 
also appointed & Commissioner to examine 


the accoumts and prepare a listof its assets: 


and liabilities after allowing interest at 6 
per cent, per annum to'each partner on such 
sums asthe might be found to have advanc- 
ed for the business of the main partnership. 
The suit against defendants Nos. 2 to 7 was 
dismissed, 

From this decree the plaintiff has pre- 


ferred a first appeal to this Court, praying’ 


fora decree against defendants Nos. 2 to 7 
also. The first question for determination 
is whether defendants Nos. 2 to 5 were 
members of the main partnership. As 
stated already. this partnership came into 
existence orally and there is no evidence 
on the record, oral or documentary directly 
bearing on the point. 

It is significant that the plaintiff himself 
has not gone into the witness-box and de- 
posed to these defendants having joined as 
partners. It is no lenger denied that in 
March, 1919, Amir Chand, Anup Ohand and 
Diwan Chand, defendants Nos, 3 to 5, were 
minors, and though Lakhshmi Ohend, de- 
fendant No. 2 had just attained majority, 
being a little over 19 years of age, he was a 
student at Oollege in Lahore, It is, there- 
fore, unlikely that he became a partner ina 
cencern of this kind. It was urged that 
these defendants are shown to have taken 
part in the business of the partnership and, 
therefore, must be presumed to have been 
partners in it. There are, however, no 
materials on the record to support this con» 
tention. The only evidence, to which our 
attention has been drawn, is that on one 
occasion Lakhshmi Ohand who was at that 
time astudent at Lahore, went tothe Punjab 
National Bank, Limited, and under  in- 
structions from defendant No. 1 withdrew 
certain money due on a fixed deposiffreceipt 
which stood in the name of the «partnership, 


and transmitted by post the proceeds there- ` 


of in currency notes, half to his father, de- 
fendant No. 1,and the other half to the 
plaintiff. #16 is hardly  necsssary to say 
that this circumstance alone is wholly 
insufficient tô make Lakhshmi Ohand 
a partnę in the business, An attempt 
was made tg prove that theon one oscasion 
Ram Ohand (P. W. No. 12)—enter- 

ed into, negotiationg with Amir Ohand, de- 
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fendant No. 3 for sale of war bonds, but the 
évidence of this witness shows that the nego- 
tiations did not materialise and no transac- 
tion was actually eptered-into. The deal- 
ings of the main partnership relating to the 
sale and purchase eof war bonds appear to 
have been carried on an extensive scale, but 
not asingle transaction has been proved in 
which defendants Nos. 2 to 5 or any ofthem 
had directly or indirectly taken any part. 
J, therefore, hold that the plaintiff has failed 
to prove that these defendants bad, actually 
and in fact, joined the main partnership as 
partnera in it, 

It was, however, argued that defendants 
Nos. 1 to 5 being members of a joint Hindu 
family with their father, defendant No. l 
became, by operation of law, partnersin 
every business in which he joined asa 
partner. But, as stated already, defendants 
Nos. 2 to 5 had denied that they were joint 
withtheir father, and on this point the 
learned District Judge has recorded a find- 
ing in their favour. An examination of his 
judgment, however, shows that the learned 
District Judge has confused the incidents 
of a joint Hindu family with those of a 
Hindu co-parcenary, and has assumed that 
a joint Hindu family cannot exist in law 
unless there is some property jointly owned 
by its members. Oounsel for the respond- 
ents has not attempted to support the ex- 
traordinary and erroneous proposition of 
Jaw laid down by the learned District Judge 
and no useful purpose will be served by 
discussing them here. All that is necessary 
to say is that defendants Nos. 2 to 5 being 
the sons of defendant No. 1, must be pre- 
sumed to be members of a joint Hindu 
family with their father. This presumption 
is atrengthened bythe admission that they 
all lived and messed together and that there 
had been no separation of any kind bet- 
ween them. No evidence has been led to 
displace this presumption and the finding 
on Issue No. 1 must bein favour of the 
plaintiff. 

But this does not conclude the case. It 
is well-settled that while it must be pre- 
sumed that a Hindu father and his sons are 
members ofa jointfamily, no presumption 
can be made that a family because it is 


„joint, possesses joint property orany property. 


It is only when it is established or admitted 
thata Hindu family,living in commensality 
possesses joint property, that the further 
presumption arises that all the property 
they are possessed of,is joint. Now in the 
case before us there is not-a scintilla 
of evidence to show that this joint family 
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evét owned . or, possessed any joint pro- decree against defendant No. 1, will -be 


perty. There was no nucleus of an an- 
cestral estate of any kind, which had come 
into the hands of Dhallu Ram before the 
partnership was entered. Thereis no proof 
that he and his sons* had acquired any 
property by theirjoint exertions, or that 
his acquisition had been blended with 
those of his sons. Nor hasit been shown 
that Dhallu Ram had received his special 
education as a Lawyer at the expense of 
his father Kishen Ohand, who was a 
School Master in receipt of a petty salary. 
The evidence shows that Dhallu Ram was 
educated with funds supplied by his uncle 
Hira Lal (D. W. No. 7) and with the aid 
of scholarships. Itis also beyond dispute 
that all the property which he owns has 
been acquired by him mainly from his 
earnings as a legal practitioner. His father 
Kishan Chand had for many years been 
leading the life of a recluse, and the only 
property which he possessed was a plot of 
unproductive agricultural land, subject to 
frequent river action and incapable of yield- 
ing any income worth the name. Defend- 
ants Nos. 2 to 5 were at the time too young 
toearn anything andthereisno material 
on the record to indicate that they made 
any contribution of their skill or labour 
towards acquisition of any of the properties 
held by their father. It must, therefore, 
be held that though defendants Nos. 1 to 
5 were members of & joint Hindu family 
atthe time when the main partnership 
was entered into, there is nothing to show 
that this joint family owned any property 
atthat time, which was-or could be employ- 
ed in providing funds for carryingon the 
business. ; 

An effort appears to have been made in the 
lower Court to prove that in 1920 and there- 
after a certain motor business, known as 
the “Pioneer Motor Service Oo,” and 
"Lakhshmi Ohand and Brothers," was 
jointly owned by defendant No,1 and his 
sons, and constituted their joint property. 
Dhallu Ram, defendant No. 2, however, 
stated that this motor business was his 
exclusive property and that his sons had no 
share in it, 

Defendants Nos. 2 to 5also admitted in 
their respective written statements that 
they had noshare or concern in this motor 
business and that it belonged solely to 
Dhallu Ram. It is not necessary for our 
present purposes to discuss the evidence 
which was led by both parties relating to 
the working of the motor business, as on 
these admissions the plaintiff, if he gets a 


entitled to proceed in execution against the - 
assets of this business. 


It was further urged that this joint 
family has since acquired property, which 
should be made available for payment of 
the debts due by defendant No.1 which 
are not shown to be immoral or illegal. 
This is, however, a matter which does not 
arise at this stage, but which will have 
to be determined in execution proceedings 
if and when the plaintiff, having obtained 
8 decree against defendant No. J, attempts 
to execute it against such property and 
objections are raised by or on behalf of the 
defendants Nos, 2 to 5 or any of them. 
The only question which requires decision 
at present is whether defendants Nos, 2 to 
9 were partners in the main partnership 
and on this point there is no doubt that 
the finding must be against the plaintiff. 
This partnership has been proved to have 
been owned by the plaintiff and Dhallu Ram 
only, and the preliminary decree passed by 
the lower Oourt for its dissolution and for 
taking ofits accounts is correct and must 
be maintained. 


It remains now to consider the case 
against defendants Nos. 6 and 7, who ad- 
mittedly were partners with Dhallu Ram in 
partnerships A and B respectively. Both 
the plaintiff and Dhalu Rem stated that in 
these partnerships Dhallu Ram was acting 
not in his individual capacity but on 
behalf of the main partnership. This, 
however, was denied by defendants Nos. 6 
and 7, and Issue No. 4 was framed in respect 
of this point, the onus of which was rightly 
placed on the plaintiff. The plaintiff, 
however, did not lead any evidence to 
prove that Dhallu Ram was acting in this 
partnership on behalf of the main partner- 
ship. We have not got even his own state- 
ment onoath that in these transactions 
defendant No.1 acted in& representative 
capacity. Itis also significant that when 
defendant No, 7 was examined as P. W. No. 
15 no question was put to him bearing on 
this point and defendant No.6 (as P. W. 
No. 14) definitely denied that he had any- 
thing to do with the plaintiff. Counsel, 
however, relied upon the admission of 
Dhallu Ram madein his statemént as a 
party before theframing of tle issue, that 
he was acting on behalf of the main,partner- 
ship in these transactions. Bit this ad- 
mission, while binding on Dhallu Ram, is 
notadmissible against, defendants, Nos. 6 
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and7, see Narindar : Singh v. OC. M. King. 


(1), Dina Nath v. Sayad Habib (7) and 
Aumirto Lall v. Rajoneekant Mitter (3). 
There being no privity of contract between 

‘the plaintiff and defendants Nos 6 and 7 
the plaintiff_is certainly not entitled toask 
for dissolution of these partnerships, which 
defendant No. 1 had entered with them in 
his. individual capacity. The finding on 
Issue No. 4 is, therefore, correct and is 
upheld. 

It is, however, necessary to make it clear 
that on the ‘admission of Dhallu Ram these 
dealings will have tobe gone into by the 
Commissioner, who has been appointed 
by the lower Court to examine the accounts 
of the main partnershipand whatever pro- 
fits and losses are found to have accrued to 
him onthem, will be shared equally by the 
plaintiff and defendant No. 1. 

The result is that the appeal fails and I 
would dismiss it with costs. As the case is 
a very old one, the lower Court is directed 
to take steps to have the accounts taken and 
a final decree passed without any further 
delay. Thelocal Oommissioner shall be 
given a direction to examine the accounts 
of the main business including those of the 
dealings of Dhallu Ram with defendants 
Nos. 6 and 7, which alto will be taken into 
consideration in determining the profits 
and losses of the main partnership as bet- 
ween the plaintiff and defendant No. L. 

Tapp, d.—1 agree. 


A. Appeal dismissed 
(1) 115 Ind. Cas. 425 A. I. R. 1928 Lah. 769; lOL. 
L. J. 339; 29 P. L. R. 715. 


(2) 117 Ind, Cas, 884; A. I. R. 192 9 Lah.] 129; 10 
Lah. 816. 


t 
(3) 23 W. R,214; 15. B. L. R. 10; 2 I. 4.113; 3 Gar. 
430; 3Suther 94 (P. O.). 


LAHORE HIGH COURT. 
MiscELLANEGUS First OiviL APPRAL No, 936 
or 1930. 

November 19, 1930. 
Present:—Mr. Justice Tapp. 
IMAM DIN—JvupGuzNT Dastor— 
APPBLLANT 
4 versus 
RUPA JHANGI-ATMA RAM AND OTHERS 
G— CRED1TORS— RESPONDENTS. 5 

Provinwal Insolvency Act (V of 1920), ss. 10, 24— 
Application for, adjudication—Scope of enguiry— 
Detailed enquiry into valueof assets and reality cf 
debts, propriety of. 

Ifadebtor #hohas applied for being adjudicated 
as an insolvent gives prima facie proof of, his 
inability to pay his debts the Court should make an 
order egadjudieation. e om 

. 
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e 
Tt is not for the Coursto calculate the value of the 
assets and liabilities and hold an enquiry as to whe- 
ther the agsetsare sufficient to discharge the debts 
or to determine whether the debts are fictitious. 


Miscellaneous first appeal from an order of 
the District Judge, Lyallpur, dated the 21st 
February, 1930 ° 

Mr. Muhammad Amin, for the Appellant. 

Messrs. S, C. Manchanda* and Parkash 
Chandra, for the Respondents. , 

JUDGMENT.—The appellant Imam 
Din applied to the District Judge, Lyallpur, 
to be adjudicated an insolvent showing 
his liabilities at Rs. 21,705 and his assets at 
Re. 13,964-4-0, The lower Court has dis- 
missed the application holding that the 
appellant has failed to show that he is 
unable to pay his debts. The principal por- 
tion of the assets consists of a square of land 
which the appellant has valued at Rs, 
13,000, but as this cannot be sold it has 
obviously no marketable value. The learned 
District Judge also found that three of 
the creditors whose debts aggregated over 
Rs. 8,000 were bogus and the deduction 
of these debts decreased the liabilities to a 
sum below the assets. 

Now, thereisa current of authority for 
the proposition that all that a debtor re- 
quires to do is to afford prima facie proof 
of his inability to pay his debts and it is 
not for the Court to hold ona nice calcula- 
tion of the assets that these will satisfy 
the debts and, therefore,adjudication should 
be withheld. When dealing with an 
application by a debtor the Court is not re- 
quired to determine whetber or noi the debts 
are fictitious. This isa matter which will 
arise later. Only two questions ariee for 
decision in an application by & debtor (1) 
whether his debts amount to Rs. 500, and 
(2) whether he is unable to pay his debta. 
‘The first point has admittedly been establis- 
hed end as regards the second I consider 
the appellant has afforded prima facie 
proof of his inability to pay hie debts. 
Adjudication is now the rule rather than 
the exception and it cannot be too forcibly 
impressed on Oourts dealing with such 
applications that a meticulous examination 
of the assets and liabilities and a carefully 
balanced adjustment of these is not now 


. necessary or required. 


For the above reasons I accept the appeal 
and, setting aside the order of the Oourt 
below, direct that appellant be adjudicated 
an ineolventand further proceedings be 
taken accordingto law. ^ Parties will bear 
their own costs. 
A, 


v 


Appeal accepted, 
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‘LAHORE HIGH COURT. . 
MiscELLaANROUS BEOOND OIVIL APPEAL 
No. 1124 or 1926. , 
Jung 12, 1930. 
Present :—Mr. Justice Tek Chand and 
Mr. Justice Currie. 
ATMA RAM-—DzeogEE HOLDHR— 
, APPELLANT 
VETSUS 
KEHAR SINGH—Jcpement-Drstor— 
RESPONDENTA, 
` Pensions Act (XXIII of 1871), s. 11—‘Pension’, 
meaning of—Pattidari jagir of Ambala District, whe- 
ther ‘pension’ and exempt from attachment, 


An assignment of land revenue may be a ‘pension’ 
within s. ll of the Pensions Act and as such exempt 
from attachment. Whether or no any particular 
assignment of landrevenue is a pension depends on 
the circumstances of the particular case. [p. 13, col. 
2.] 

The question whether a pattidari jagir of the 
Ambala District isa ‘pension’ or not is, therefore, 
a matter for investigation in each case with reference 
to the provisions of s. 11, Pensions Act, and the 


history of the jagir. [p. 14, col. 2.] 
Karar Hassan v. Mustafa Hassan (11), relied on. 
Miscellaneous second appeal from an order 

of the District Judge, Ambala, dated the 

3rd February, 1926, 

Messrs. J. N. Aggarwal and S. L. Puri, 
for the Appellant. 
Mr. Jagan Nath Bhandari, 


Respondent. 
JUDGMENT. 

Currie, 3.—This appeal was admitted 
to a Division Bench on the ground that 
there appeared to be a confliet of deci- 
sions on the question whether or not a 
jagir is & pension and as such exempt from 
attachment. The appellant held a decree 
against the respondent and in execution 
thereof sought to attach certain jagir money 
due tothe respondent. The jagir in ques- 
tion is what is known as a pattidari jagir in 
the Ambala District, such as are described 
at page 67 of Kensington’s Final Settlement 
Report of the Ambala District, 1893, and in 
para. 102 et seq. of Douie’s Land Admi- 
nistration Manual. The executing Court al- 
lowed attachment, following the decision 
of a Division Bench in Jwala Singh v. 
Dwarka Das (1) despite the judgment- 
debtor’s objection that the jagir was ex- 
empt from attachment unaer the pro- 
visions of s. 81, Pensions Act XXIII, of 1871, 
The learned District Judge on appeal 
preferred to follow a judgment of Mar- 
tineau, J., in Nand Singh v Kapuria (2) and 
released the jagir money from attachment, 
The decree-holder now appeals to this Court. 


(1) 92 P. L. R. 1904. 
(2) 61 Ind. Cas, 895, 


for the 
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Mr. Jagan Nath Aggarwál for the appel- 
lant contends that thig jagir cannot be held 
to be exempt under the provisions of s. 11, 
Pensions Act, on the following grounds: (1) 


It isnot a pension but an assignment of. 


land revenue; (2) the assignment was not 
made for political considerations; (3) the 
grant was not made by the British Govern- 
ment; and (4) the grant cannot be consider- 
ed to have been continued by the British 
Government. 


The first contention is based on the, argu- 


ment that a grant of land revenue cannot be 
considered to be & pension. A pension is 
nowhere defined in the Pensions Act. Mr. 
Jagan Nath, however, contends that the 
Act clearly contemplates a distinction bet- 
ween pension and grant of money or land 
revenue. He argues that, whereas ss. 4 
and 5 of the Act distinctly refer to suits 
“relating to any pension or grant of money 
or land revenue conferred or made by the 
Britigh or any former Government” and bar. 
such suits,: s. 11 merely prohibits the 
attachment of pensions granted or con- 
tinued by Government on political consider- 
ations, or on account of past services or 
present infirmities or asa compassionate al- 
lowance. He cites Secretary of State v. Khem 
Chand Jey Chand (3) in which it was held 
that the word “pension” ins. ll is used in 
its ordinary and well-known sense, viz, 
that of a periodical allowance or stipend 
granted, not in respect of any right, privi- 
lege, perquieite, or cffice, but on account of 
past services or particular merits, or a8 
compensation to dethroned princes, their 
families and dependants. That case related 
to tora garas hak of which tenure a descrip- 
tion will be found in Baden Powell's Land 
Systems in British India, Vol. 3, page 281. 
This definition was foliowed by the Madras 
High Court in Subraya Mudali v. Vela- 


yuda Chetty (4) in which it was held that an- 


inam made by way of compensation for 
loss sustained on the abolition of the nat- 


tavar office, hereditary in the grantee’s 
family, was clearly a grant falling 
within & 3, and not within ss. IL 
and 129 Pensions Act, In another 


Madras ease,'Bhimaraja  Varadayya v. 
Manchu Konda Nammalwaru, (9) it was 
held in s very brief judgment that an 
tnenfranchised inam could be attached. 
In another case, Rama Rao v. Kottini 
Thimma Reddi (6), the Madras High Court 


(3)4 B. 432. PE 
(4) 30 M. 153; 2 M. L. T. 33. 

(9) 4 Ind. Cas. 1057. è 
(6) 54 Ind. Oas, 331; 11 L, W. 398, 
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again approved Secretary of State v. Khem 
Chand Jey Chand (3) remarking that there 
was no reason to disregard the distinction 
drawn in the Act between pensions and 
grants of money and land revenue, The 
Bombay view was also adopted by the 
Allahabad High Oourt in Muhammad Habi- 
bul Rahman v. Abdul Hai (7). That case, 
however, dealt with a cash allowance 
substituted for a muafi grant of landed 
property andit was held thatthe cash allow- 
ance had been given on account of a right, 
viz., a right to the land. 

The Oalentta High Court also approved 
the Bombay view in Jiban Krishna Ghosh 
v. Sribati Charan Dev (8). In that case, 
however, the grant was held to be a com- 
pensation for loss sustained by the grantee 
by reason of the improper resumption by 
Government of rent free lands which 
belonged to him. 

In addition to these rulinga reference 
has also been madeto Balwant Ram Chan- 
dra Nath v Secretary of State (9) and Ganpat 
Raov. Anand Rao (10) In the Bombay 
case it was held that s. 4, Pensions Act, 
did not bar a suit for the possession of land, 
the revenue of which had been remitted, 
In Ganpat Rao v. Anand Rao (10) it was 
heid that the provisions in the grant in 
that case did not amount to grant of land 
revenue, and the grant did not fall within 
the purview of the Pensions Act. Neither 
of these cases, therefore, is in point in the 
present ease. 

To turn now to the decisions of this 
Court. The question was fully discussed 
in the judgment of a Division Bench in 
Karar Hassan v. Mustafe Hassan (11) in 
which the previous rulings Kundan Lal v. 
Dalip Singh (12), Shankar Das v. Basant 
Singh (13), Bodh Raj Shah v. S. Amrkh 
Singh (14), Muhammad Qamaruddim Khan 
v. Lachmi Nath (15) and Qamruddin Khan 
v. Mani Ram (16) were discussed. The 
conclusion reached was that a grant by 
Government does not ceasato bea pension 
because it takes the form of an assign- 
ment of land revenue: vide Boah Raj Shah 
v. S. Amrikh Singh (14). Bodh Raj Shah v, 
T ee Ind. Oas, 208; A. I. R. 1926 All. 821; 24A. L, 


(8) 8 O. W. N, 665. 
t 29 B. 480; 7 Bom. L. R. 497 
10) 28 A.104; A. W. N. (1905) 206. 
ie 26 Jnd. Cas. 743; 86 P. É. 1914; 933 P. L. R? 


7 P. R. 1884, 
(13) 133 P. R.1888.. 
37 P. R. 1890 
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S. Amrikh Singh (14) related to assignment 
of'land revenue in favour of»Sardar Nihal | 
Singh Ohhachhi, whils Muhammad Qamar- 
uddin Khan v. Lachmi Nath (15) and Qamar- 
uddin Khan v. Mani Raw (16), in which a 
similar view was’ adopted, the matter not 
being seriously edntested, related to the 
jagir of the Mandal family in Karnal. I 
can see no reason for departing from the 
view taken by this Court that a pension 
may take the form of an assignment of 
land revenue. Whether orno any parti- 
cular assignment of land revenue is a 
pension depends on the circumstances of 
the particular case. I would, therefore, 
hold that the first contention raised by 
Mr. Jagan Nath Aggarwalthat the jagir 
with which we are concerned in the pre- 
sent case is not a pension because it is an 
assignment of land revenue, has no 
force. 

The history of these pattidart jagirdars 
is given at page 67 of Kensington's Settle: 
ment Report? of the Ambala District 
which must be read inthe light of the pre- 
ceding paragraphs whieh dealt with the 
history of the District prior to 1809, the 
date of Colonel Ochterlony's proclamation. 
The Settlement Officer wrote: 

"The origin of the minor fraternities 
known as pattidarijagirdars is similar to 
that of the larger Sardars. They are the 
lineal descendants of men who overran 
ihe country under the leadership of petty 
chiefs or who wero summoned later from 
the Manjha to assist these chiefs in holding 
their own. Villages had been seized by 
them or awarded tothem for maintenance 
according to the general custom of 1760 18L0 
and when the existing position of all parties 
became crystallized by the transactions of 
1809 to 1811, they were recognized as in- 
dependent holders of the villages originally 
granted to them.............. . Mess ea Suis Ta Pes bas 
itis hardly too much to say that these 
men have no aims beyond living on their 
jagir where it is large enough, and starving 
on it where increasing numbers in the 
family have reduced each share to a miser- 
able pittance, Asa rule they own no land 
and look down on a life of agriculture." 

From this it would appear that in certain 
cases the ancestors of these jagirdars came 
into possession of their assignments as 
vassals of the more important Sardars who 
called them in to support them and allotted 


. to them groups of villages for their main- 


tenance, In other cases from what is said 
it would appear that they were independent 
freebooters who seized groups of villages 
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on their own account. The judgment in 
Jowala Singh v. Dwarka Das (1) proceeded 
on tie groundsthat it was not shown that 
the jagir had been granted for any service 
rendered to the British Government in 
time of stress or danger, and they could 
not, therefore, be regarded as fulfilling the 
conditions of a political’ pension granted 
under exceptional circumstances. 

In Nand Singh v. Kapuria (2) Martineau, 
J., was of opinion that the two Judges who 
decided Jowala Singh v. Dwarka Das (1) 
had overlooked the word "or" in s. 11, and 
that as the appellant jagir income appear- 
ed tobe ù pension, and that the jagir was 
undoubtedly granted on political considera- 
tions, it waa exempt from attachment, it 
was immaterial whether or not it was 
granted on account of services rendered. 
In neither of these cases does any full 
enquiry into the origin of the particular 
grant appear to have been made. 

In the present case, which relates.to the 
Machrali Patti, it appears that this assign- 
ment was held in 1809 by one Musammat 
Pardhan, daughter of Albel Singh, from 
whom the prezent holder is deecended- 
There is nothing, however, to show whether 
this was granted to her by some previous 
ruler or not. Exhibit D.-1 merely recites 
the nature of the tenure of the jagir, but 
it is silent as to its origin. Reference, 
however, is made to the file when the 

` assignment was reviewed in 1889, and also 
to a robkar of the Deputy Collector in 1852, 
From thisit would appear that there is 
correspondence which might be obtainable 
from the office of the Collector and probably 
these documents, even if themselves not 
conclusive, would contain reference to any 
general correspondence which would throw 
light on the exact circumstances under 
which the particular jagir originated and 
was continued, There are a number of these 
jagirs in the Ambala District and the 
question isone of some importance, In 
the present case both Courts have decided 
on the strength of the rulings cited by them. 
without going into the merits of the case. 
It appears desirable, therefore, that full 
enquiry should be made. This can only 
be done by a careful examination of all the 
original correspondence bearing on the 
subject which could be obtained from the 
Collector's office and would not be available 
in all probability in any of the jagir re- 
gisters. A reference merely is made to the 
letters of sanction which are not copied in 


ull, | 
: I would, therefore, accept the appeal and, 
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setting aside thé order of the lower Appèl- 
late Court, remand the cage for re-de-ieion 
after a full enquiry into the history of 
this jagir as to whether in view of the 
considerations detailed above the pattidart 
jagir held by the respondent is a pension 
granted or continued by Government on 
political considerations and therefore,exempt 

under the provisions of the Pensions Act, ` 
XXIII of 1871. Costs will follow the event. 

Tek Chand, d.—I[ agree in the order 
proposed by my learned brother. The 
word “pension” has not been defined ‘in 
Act XXIII of 1871, and the decisions pf the 
various High Oourts are not ‘uniform as 
to whether an assignment of land revenue 
is or is not a “pension” for the purposes of 
S. 11. After giving the matter careful con- 
sideration I am of opinion that the correct 
rule has been laid down in Karar Hassan v. 
Mustafa Hassan (11), that an assignment of 
land revenue by Government may or may 
not be a "pension" within the meaning of 
8. liand that the answer to the question 
must depend upon the facts of each case, 

In the present case the lower Courts, 
without examining the original bistory of 
the grant, have come to divergent conclu- 
sions the tria! Court following Jawala Singh 
v. Dwarka Das (1) and the lower Appellate 
Court Nand Singh v. Kapuria (2). Both 
these decisions dealt with pattidari jagirs 
in Ambala District, but in neither of them 
was any enquiry made as to the origin or 
nature of the grant then in question. In 
each case certain assumption appears to 
have been made and decision’ given on a 
priori grounds. In my opinion neither 
Jawala Singh v. Dwarka Das (1) nor Nand 
Singh v. Kapuria (2) ia a safe guide:for the 
Oourts to follow. The matter is one for 
investigation and decision in each" case 
with reference to the provisions of s. ll, 
Pensions Act, as explained in Karar Hassan 
v. Mustafa Hassan (1). 


A Case remanded, 
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LAHORE HIGH COURT: 

Szoonp OivinL APPEL No. 1438 or 1926. 

. June 12, 1930. 

Present :-—Mr. Justite Tek Chand and 

Mr. Justice Currie. 
SHAM SINGH AND oTRERS—DEFENDANTS 
— APPELLANTS 
. Versus 
AMARJIT SINGH—P ratntiFF— 
RESPONDENT. 

Punjab Tenancy Act (XVI of 1887), s. 77 (8) (d)— 
Applicability—Nature of tenancy not in dispute — 
Dispute as to right of claimant to succeed—Jurisdiction 
of Civil Court —Proviso, effect of. 

Sectiort 77 (3) (d), Punjab Tenancy Act, is applicable 
to those cases only in which the relationship of land- 
lord and tenant is admitted and the object of the 
suit is to determine the nature of the tenancy, i.e., 
whether the status of the tenant falls underss. 5, 6, 
7 or 8. Where the point for decision is not the nature 
of the tenancy but whether the defendant is related to 
the deceased and if so whether their common ancestor 
had occupied the land, the suit is cognizable by a 
Civil Court and the prohibition under s.77 (3) (d) 
has no application. [p. 16, col. 1.] : 

Mewa Singh v. Nathu (1), and Wazira v. Harjalu 
(2), followed. 

The practical effect of the proviso tos, 77, sub-s. 
(3, Punjab Tenancy Act, is that whereas before its 
enactment Civil Courts weré prohibited from trying 
those suits only in which the question raised in the 
plaint ex facie fell within one or other of the clauses of 
8. 77 (3) their jurisdiction is now barred in those cases 
also iu whichon the averments in the plaint the suit 
is properly triable by a Oivil Court but the defend- 
ant's pleas raise a question which under the sub- 
section isto be determined by the Revenue Oourts 
only. Where, however, neither the plains nor the pleas 
raise a question within cl. (d) or any other clause of 


s. 77 (3), the proviso does not come into operation. [p. 
16, cols. 1 & 2.] 


Ghulam v. Jowala Singh (3), and Jai Karan v. 
Nathu Ram (4),followed. 


Parabhu Dayal v. Radho (5), not followed. 
Wadhawav. Hassi (6), distinguished. 


Second appeal from a decree of the 
District Judge, Jullundur, dated the 5th 
February, 1926, affirming that of the 
Subordinate Judge, Second Class, Jul- 
lundur, dated the 2nd April, 1925. | 

Pandit Bishen Narain, for the Appellants. 

-Lala Badri Das, R. B., for thefRespondent. 

JUDGMENT. 

Tek Chand, J.—The plaintif is ad- 
mittedly the owner of the land in dispute, 
which was held by one Bhalla as occupancy 
tenant under him. Bhalla diedmany, years- 
ago and his widow Musammat Jassi suc- 
ceeded him as occupancy tenant for life. 
Oa Musammat Jassi's death in 1919 the 
defendants, claiming to be the collateral 
heirs of Bhalla, took possession of the land 
and got tifemselves recorded as occupancy 
tenants under the plaintiff. The plaintiff 
was a minor at that time. He has now 
attained majority and has sued for posses- 
sion alleging that the defendants were 


AMARJIT SINGH. : 15 
not related to Bhalla, deceased, that the” 
land in question was not occupied, by 
the alleged common ‘ancestor Dharman and 
that the defendants were holding the land 
as trespassers. 

The defendants pleadeti that they were 
collaterals of Bhalla and entitled to suc- 
ceed to the tenahcy under s. 59 of the 
Tenancy Act, They also urged that the 
suit was not cognizable by the Civil Oourt 
under s.77 of the Punjab Tenancy Act. 
The Oourts below have found against the 
defendants on all these points and have 
decreed thesuit. . 

Before us an attempt was made to con- 
test the finding of the learned District 
Judge that the defendants were not related 
to Bhalls, deceased, and that the aileged 
common ancestor had never occupied the 
land. But the findinga of fact recorded by 
the learned District Judge are based on 
evidence on the record, and cannot be 
challenged in second appeal, 

The only question which required deci- 
sion is whether the Civil Cour: had juris- 
diction to entertain and try the suit. In 
support of his contention that the suit was 
cognizable by Revenue Courts only, the 
‘learned Oounsel for the appellants hag 
referred us to cl (d) of sub-s. 3 of 
8.77 of the Punjab Tenancy Act and the 
proviso to that sub-section. In my opinion 
these provisions of the law have no appli. 
cation whatever to a caseof this kind, 
Clause (d) bars the jurisdiction of Olivi] 
Courts to take cognizance of "suits by a 
tenant to establish a claim to a right of 
occupancy, or by a landlord to prove that 
a tenant has not such a right." It wag 
held in Mewa Singh v. Nathw (1), and has 
been settled law ever since, that this clause 
does not apply to a suit by the plaintiff 
as landlord of certain land, lately held by 
a tenant who died "lawaris," alleging that 
the defendants without title had taken 
possession of the land, “as it was not a 
guit by & landlord to prove that atenant 
had not aright of occupancy, the plaintiff 
not alleging or admitting that the defendant 
was tenant atall,but on the contrary that 
he wasa mere trespasser.” Conversely, it 
was laid down in Wazira v. Harjalu (2), 
that a suit by a collateral heir of a deceased 
occupancy tenant io recover possession of 
his holding from the landlord onthe ground 
of inheritance is quite distinct from a suit 
covered by this and other sections of the 
Tenancy Act and is cognizable by a Civil 


(1) 22 P. R. 1894. 
(2) 160 P, R. 1890. 
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“Court. It ‘is obvious that the'bar under 
el.* (d) is , applicable to those cages 
only in which tne relationship of landlord 
and tenentis admitted and the object of 
the suit is to determine the nature of the 
tenancy, i. e, whether -the status of the 
tenant falls under ss. 5,6, ? or 8 of the 
Act. Inasuitlike the ‘one before us the 
point fordecision is not the nature of the 
tenancy, but whether the defendant is 
related to the deceased tenant and if so 
whether their common ancestor had occu- 
pied the land. Ifthese facts are establish- 
ed, the elaimant ipso facto succeeds to the 
occupancy tenancy. But if they are found 
against him, he is not a tenant at all. 


This position has not been seriously 
questioned before us end Counsel has 
not attempted to argue that Wazira v. 
Harjalu (2) and Mewa Singhv. Nathu (1) 
were wrongly decided. He has argued 
that the proviso to sub-s. (3), which was 
enacted by (Punjab) Act 111 of 1912, has 
made a change in the law. A reference to 
the wording of the proviso, however, shows 
that all that it lays down, is that where 
in asuit cognizable by and instituted in 
a Oivil Court it becomes necessary to decide 
any matter which can under the sub- 
section be heard and determined only by 
a Revenue Court, the Civil Oourt shall 
endorse upon the plaintthe nature of the 
matter for decision and return the plaint 
for presentation to the Collector. The 
practical effect of the proviso is that whereas 
before its enactment Civil Courts were 
prohihited from trying those suits only in 
which the question raised in the plaint 
ex facie fell within one or other of the 
clauses of of sub-s, 3 of 8.77, their jurisdic- 
tion ig now barred in those cases also, in 
which on the averments inthe plaint the 
suit is properly: triable by a Civil Oourt 
but the defendant’s pleas raise a question 
which, under this sub section, is to be 
determined by Revenue Courts only. On 
such a plea being raised and the Court 
finding that it has become necessary to 
decide it, it must stay its hands and re- 
turn the plaint for presentation to the 
Revenue Court. In the case before us 
neither the plaint nor the pleas raise a 
question falling within ci. (d) or any 
other clause of sub-s.3 of 5.77 and, there- 
fore, the proviso does not came into’ 
operation. 


The question of the applicability of the 
proviso to 8 case like this. arose directly 
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in Ghulam v, Jowala: Singh (8), where 
Shah Din, J., after discassing the pre- 
vious cases bearing on the point, held 
that a suit of this kind was cognizable 
by Oivil Courts. The same view has been 
taken by Broadway and Fforde, JJ., in 
Jai Karan v. Nathu Ram (4). The only case 
in which a contrary view has been ex- 
pressed is a Single Bench decision of 
Abdul Raoof, J., in Parabh Dayal v. 
Radho (5). A perusal of his judg- 
ment shows, however, that the learned 
Judge was inclined to agres with the 
conclusion of Skah Din, J., but he felt 
himself bound by a previous Division 
Bench deeision of the Chief Court reported 
as  Wadhawa v.. Hassi (0) I have 
examined that ruling, and with all 
respect to the learned Judge, feel con- 
strained to say, thet it was cleary distingu- 
ishable from the case before him. In 
Wadhwa v. Hassi (6) certain t nants 
had been declared to be panahi or 
“protected” fora term of years before the 
enactment of the Tenancy Act of 1858 and 
on. the strength of that declaration they 
claimed tohave become occupancy tenants 
under s. 6 of Act XVI of 1887. lt is clear 
that the question for determination by the 
Division Bench related to the nature of 
the tenure of a person who admittedly held 
under another, and such & question ob- 
viously fell within cl. (d) of sub-s. (3) 
of s. 77, and, therefore, within the exclusive 
jurisdiction of Revenue Courts, l have no 


.doubt that the law was correctly laid down 


by Shah Din, J., in Ghulam v. Jowala 
Singh (3) and with his reasoning and con- 
clusion, I venture to express my whole- 
hearted and respectful concurrence. I 
hold, therefore, that the suit was rightly 
tried inthe Civil Oourts. 

For the foregoing reasons I would dis- 
miss the appeal with costs here and below. 

Currie, J.—I concur. 


A. Appeal dismissed. 
(3) 48 Ind. Cas. 363; 103 P. R. 1918; 130 P.L. R. 
1198; 179 P. W. R.1918. 


(4) 98 Ind. Oas. 339; 7 Lah. 332; A. I. R. 1926 Lah. 
538; 8 Lah. L. J. 425; 27 P. L. R. 519. 

(5) 75 Ind. Cas. 818; A. I. R. 1924 Lah, 636. 

(6) 29 nd. Cas. 778; 73 P. R. 1915; 111 P. Li R 
1915; 64 P. W. R.1915. i 
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ALLAHABAD HIGH COURT. 
BaCo«D AePEAL No. 1938 or 1927, 
Connectep wiTH B. A. No. 2260 cr 1927, 
Junels 1930, 
Present: — Mr. Justice Sen and Mr, Justice 
Niamat Ullah. 
MOHAMMAD SHARIF—DEFENDANT 
— APPELLANT 


versus 
8. NASIR ALI—PLAINTiFF AND OTHER3 

° —DerENDANTS— RESPONDENTS, 

Malicious prosecution—' Prosecution! what amounts 
to—Limitation of suit—Limitation Act (IK of 1908), 

“8.15, Sch. I, Art. 23—Suit against Police Oficer— 
Policë Act (V of 1861), s. 42, applicability of— 

Civil Procedure Code (Act V of 1908. s. 80—Sutt 
against public officer—Necessity of notice—' Acting in 
the discharge of duty'—Several defendants—Plaintiff, 
whether untitled to exclusion of period of notice 
against ail. 

The 1st defendant, a Police Officer, proceeded to the 
scene of occurrence on receipt of a report ‘made by 
the second defendant and made a report of assault 
and obstruction. It was found that all the three 
defendants conspired to prosecute the plaintiff mali- 
ciously and without reasonable and probable cause 
and that, in furtherance of their design, the defendant 
No.1 figured as the complainant in a cognizable 
offence of which information was lodged by him to 
the Police and the Police prosecuted the plaintiff on 
the faith of such information. In the proceedings 
which fellowed before the Joint Magistrate all the 
defendants gave evidence. Defendants Nos 2 and 3 
actively aided the Police in other ways in prosecut- 
ing the plaintiff. The plaintiff instituted a suit for 
damages for malicious prosecution against all the 
defendants: 

Held, (i) that the suit was governed by Art. 23 of Sch. 
lof the Limitation Act and not by s. 42, Police 
Act; [p. 20, col. 1.] 

(i?) that the lst defendant purported to act in the 
discharge of his official duty and it was imperative 
Y plaintiff to give notice to himof the suit; Tp. 19, 
col. 2. 

(itt) thatthe lst defendant was entitled to two 
months’ notice under s. 80, Civil Procedure Code, and 
not merely to one month's notice under s. 42, Police 
Act; [p. 20, col, 1.] 

(iv) that the plaintiff was entitled to exclude from the 
period of limitation these two months not only against 
tne plaintiff but against all the defendants; [ibid] 

(v) that all the defendants must undef the circum- 
stances be considered to have prosecuted the plaintiff 
so as to entitle the latter tosue them for compensa- 
tion for malicious prosesution. [p. 21, col. 1.] 

Gaya Prasad v Bhagat Singh (5) and Balbhaddar 
Singh v. Badri Sah (6), referred to. 

Where a suit has to be brought against a Police 
Officer for damages for something done in the exer- 
cise of his powers under the Code of Crjminal Proce- 
dure the provisions of s. 42 of the Poligs Act do not 
apply and the plaintiff has to give two months’ notice 
as provided by 8.80 of the Code of Civil Procedure. 
[p. 20, col. 1] 

Bachcha Singh v. Jafar Beg (3), followed 

If. it is necessary or even permissible for a plaintiff 
to bring a suit claiming relief against all the defend- 
ants jointly and ifa notice under s.80 of the Civil 
Procedure Code was necessary against one of the 
defendants and Was in fact given, the period of 
notices ta be excluded in computing the period of 
limitation or the suit and not merely so far as the de- 
fendant to whom notice was given is concerned. [ibid.] 

0 132-2, 
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B. N. W. Ry. Co. v. Rasarup Lal Gfowdhary (4), afol- 
hi^ e act was such, as is ordiparily done by the 
officer in the course of his official duties, and he 
considered himself to be acting as a public officer and 
desired other persons io consider that he was so 
acting, the act clearly purports to be done in his 
official capacity within the ordinary meaning of the 
term ‘purport’. The motives with which the act 
was done do not erter into the question at all [p.19, 
i ul Rahim v. Abdul Rehman (2) referred to. 

Second appeal from the ‘decision of the 
Subordinate Judge, Bulandshahr, dated the 
22nd August, 1927. 

Dr. ZN. Katju and Mr. Mushtab Ahmad 
for the Appellant. ‘ 

Mr. M.A Aziz, for the Respondents, . 
JUDGMENT.—These two appeals arise 
out of a suit brought by the plaintiff- 
respondent Sayed Nasir Ali for recovery of 
Rs. 1,000 as damages for malicious prosecu- 
tion. The first defendant, Muhammad Sharif, 
was a Police Inspector stationed at Khurja 
at the time when the offences for which the 
plaintif-respondent was prosecuted were 
alleged to have been committed. Syed Zafar 
Ali and Aftab Husain,defendants Nos. z and 
3, who are brothers, are related to the plaint- 
iff. On the llth January, 1924, defendant 
No. 2 made a report at the Khurja Police 
Station that his house, which is contiguous 
to that of the plaintif, . bad . been 
raided by the plaintiff and his associates 
and that he, the defendant No. 2, closed his 
doors to prevent the raiders getting into 
his house and made good his escape by 
jumping down the roof of his house. As 
the officer-in charge of the Police Station 
was indisposed, the head forwarded the 
report to the Circle Inspector, the first 
defendant, who accompanied by a few con- 
stables, proceeded to the scene of occur- 
rence, Subsequently at about 12 p.m theCirele 
Inspector made a report at the thana that 
while he and the constables were pro- 
ceeding to the scene of occurrence, the 
party were wsy laid by the plaintiff and a 
few others and beaten. This was said to 
have occurred between 6 and 7 P. m. The 
first defendant was under orders of transfer 
to Saharanpur and left Khurja next day. 
The offences with which the plaintiff and 
his party were charged by the first defend- 
ant in the report already mentioned were 
those under es. 332 and 147, Indian Penal 
Code, i. e, voluntarily causing hurt to deter 
public servant from his duty and rioting. 
The officer-in charge of the Pclice Station 
made an investigation which resulted in the 
plaintiff's prosecution for those offences 
before the Joint Magistrate, who acquitted 
the plaintiff and his co-accused on the 27th 


.18. "' : 
March 1924. » The suit which has given 
rise to these appeals was instituted on the 
27th May, i925, on the allegation that thee 
defendant No 1 and Syed Zafar Ali, defend- 
ant No 2,who isan Honorary Magistrate,. 
and defendant No. 3 conspired to bring a. 
groundless charge ‘against the plaintiff 
without reasonable and probable cause and. 
maliciously. The Munsif, in whose Court 
the suit was brought, dismissed it on the 
22nd March, 1926. On appeal the learned 
District Judge of Bulandshahr sent back 
the case to the Munsif on the ground that 
the latter had improperly refused to 
examine certain witnesses, whom the plaint-^ 
iff desired to produce and directed to 
submit fresh findings after recording the 
evidence of such witnesses. In the mean- - 
time the Munsif, who had dismissed the - 
suit, was transferred und was succeeded by 
another officer, who recorded the evidence 
which the Appellate Court had directed to 
be taken and found in favour of the plaint- 
iff on all the material questions arising 
in the case. On receipt of the findings, the 
learned District Jadge decreed the plaint- 
iff's claim to the extent of Rs. 700 against 
all the defedants. Second Appeal No. 
1958 of 1927 has been preferred by the 
first defendant and Second Appeal No, 
2260 of 1927 has been preferred by defend- 
ants Nos. 2 and 3. 

: To clear the ground for a consideration 
of the questions of law which have been 
argued before us we should state the 
findings of fact arrived at by the lower | 
Appellate Court which must be accepted as 
conclusive on second appeal. It has been. 
found by the learned District Judge con-- 
currently with the findings of the Court of 
first instance after remand that the defend- 
ant No land the defendant No. 2 were 
oníriendly terms; that there wasill feeling 
between the plaintiff and defendants Nos. 2 
and 3 in consequence of disputes about 
certain zemindari; that in June 1993 pro- 
ceedings under s 145 of the Oriminal 
Procedure Oode were taken by the Sub- 
Divisional. Officer, Khurja, against the 
plaintiff and defendants Nos. 2 aod 3 that a 
report of defendant No. lthen made was 
unduly favourable to the defendants Nos 2 
and 3 acd that the evidence otherwise proved 
that the defendant No. 3 had identified 
himself with defendants Nos. 2and 3 It 
has also been found that the criminal case. 
against the plaintiff and his party was 
absolutely false and that the plaintiff, who 
was aSchool Master, was busy with the 
printing of exmaination papers in the 
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school building, at the time when the- 
offences were said to have bqen committed. 
The lower Appellate Court has gone so far 
88 to hold that the reporg of the defendant 
No. 2 made at thethana on thelith January 
1924, which waa forwarded to the defendant 
No. 1 was without foundation and that the 
subsequent report of the first defendant 
charging the plaintiff and his party with 
offence under ss. 332 and 147 was equally 
without foundation. The learned District 
Judge has expressed himself thus:— í 
“The plaintiff has thus proved that he 
could not beat the alleged row nor cquld 
he be at the tiraha to fight with the defend- 
ants. As the plaintiff was innocent and. 
the whoie story of the defendants from end : 
to end was false so not a single person of the 
Mohalla of defendants Nos. 2and 3 nor any 
one of thetiraha appeared asa witness for 
them. I agree with Mr, Ratan Lal that the 
reports of the defendants Nos. 2 and 3 to the 
Police that there was a danger of breach 
of peace as also the report of the defendant 
No. 1 that the plaintiff beat him was all 
false so far as the plaintiff was concerned. 
As every thing was false and imaginary, : 
it is clear to assume that the defendants 
were actuated by malice in so doing 


_ It may be that this picture is somewhat 
overdrawn by sitting in second appeal we 
are bound by the findings of fact, supported . 
as they are by evidence which we are pre- 
cluded from examining for ourselves We 
must, therefore, hold that the plaintiff- 
respondent was prosecuted maliciously 
without reasonable and probable cause, 

“The learned Advoeate for the appellant . 
has argued (1) that the suit should have | 
been brought within three months from , 
the accrualof cause of action, as required 
by s. 42 of* the Police Act, V of 1861; 2). 
that even if a longer period of one year, 
provided for by Art, 23 of the second 
Schedule to the Limitation Act be &pplie- 
able, thé plaintiff's suit is barred and (3) 
ihat the defendant No. l cannot, undet the 
circumstances of the case, be régarded as 
the prosecutor and no decree for damages 
ean be passed against him,  . " 
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The frat peint may bs shortly disposed. 
of. On the passing of the Indian Limita- 
tion Act, IX 011878, that part of s 42 of the 
Police Act V of 1861, which provides a period 
of three monthe for suits contemplated by it 
was repealed, with the result that such. 
suits became subject to the general law of 
limitation contained in the Indian Limitation: 
Act and the special provision of limitation. 
contained ins. 42 of the Poliee Act V of 
1861 ceased to be operative. 

Article 23 of the second Schdeule to the 
Indian Limitation Act provides a period 
of one year for suits for compensation for 
malicious prosecution to be reckoned 
from the date the plaintiff is acquitted or 
the prosecution otherwise terminates. The 
plaintiff respondent having been acquitted 
on the 27:h March, 1924, his euit brought on 
the 27th May, 1925, is prima facie barred 
unless allowance is made for two months. 
The plaintiff claims a further period of 
two months under s. i5 of the Indian 
Limitation Act which provides inter alia 
that in computing the period of limitation: 
prescribéd for any suit of which notice has 
been given in accordance with the require- 
ments of any enactment for the time 
being in force the period of notice shall be 
excluded. The plaintiff served the first 
defendant with two months’ notice under 
8, 80 of the Civil Procedure Code and 
brought the suit after the expiry of two- 
months from the date of the notice. He,there- 
fore, claimed benefit of s. 15 on the ground 
that such notice was imperative under s. &0 
of the Civil Procedure Code, If under the 
circumstances of the present case defendant 
No 1 was entitled to á notice prescribed by 
s. 80 of the Civil Procedure Code, there can. 
be no doubt that the suit so far, at any rate, 
as the defendant No. 4 is concerned was 
instituted within time, The question 
. remains asto whether it was time-barred 
against defendants Nos, 2 and 3 as to whom: 
no question of notice can arise. 

Tt was contended on behalf of defendant 
No. 1 that no notice under s. 80 of the Civil 
Procedure Oode was necessary if the plaint- 
iff’s allegation be true that the defendant No, 
1 maliciously conspired with the other two 
defendants to launch a groundless pro- 
secution against the plaintiff, because, in that 
case, he cannot be deemed to have acted in 
the digeharge of his duty as a Police Officer, 
Reference yas made in this connection to 
Mumiaz Husaim v. A E. Lewis(1) which is, 
however, potacase in point. Anu Assistant. 
Enginees against whom damages were. 

(QJ) 87 Ind, Oas. 467; 7 A.L. J. 201. U 
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claimed in that pase by his subordřnate for 
assault and use of abusive language was 
held not to be entitled to a notice under 
e, 80 of the Civil Procedure Code. It cannot 
be said that‘a public officer acts in 
his official gapacity in maltreating his 
subordinate in relation to the discharge of 
his duties asa publie officer. Section 80 
will apply to a case in which damages are 
claimed against a public officer in respect 
of any act purporting to be done by him 
in his official capacity. An important test 
is whether the public officer *professed to 
act in his official capacity. As was ruled in 
Abdul Rahim v. Abdul Rahman (2) "1f the act 
was such as is ordinarily done by the officer 
in the course of his official duties, and he 
considered himself to be acting as a public 
officer and desired other persons to consider 
that he was so acting, the act clearly 
purports to be done in his official capacity 
within the ordinary meaning of the term 
‘purport’. The motives with which the act 
was done do not enter into the question at 
ali" In the case before us the first defend- 
ant proceeded to the scene of occurrence on 
receipt of the report previously made by the 
second defendant and forwarded to him by 
the head muharrir. He purported to do so 
in his capacity asa Police Inspector. His 
subsequent report complaining of assault 
and obstruction by the plaintif and his 
party was likewise made by him in his 
capacity as a Police Officer. Indeed one of 
the offences with which he charged the 
plaintiff in that report wasthat under s, 332, 
te, voluntarily causing hurt to deter publie 
servant from his duty. Weare clearly of 
opinion that on the authorities of thia 
Oourt and the language of s. 80 of the Civil 
Procedure Code defendant No. 1 did purport 
to act in his official capacity and that it was 
imperative on the plaintiff to give notice 
to him of the suit for malicious prosecution. 
The learned Advocate for the appellant 
argued that notice, if at all necessary, was 
required by s.42 of the Police Act, V of 
1861, which provides for one month's notice 
only. If this contention is sound, the 
plaintiff's suit should be deemed to have 
been instituted beyond limitation by one 
month. We are unable to give effect to this 
argument. That section refera to actions 
for “anything done or intended to be dons 
under the provisions of this Act or uncer 
the general Police powers hereby given,” 
It was not in the discharge of any duty 


(2) 80 Ind. Cas. 72; 22 A. L. J. 812;10 0, & A. L. R, 
837; A.I. R. 1924 All, 85; 40 A. 884; L. R. 5 A, 599, 
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imposed: by the Police Act that the first 
defendant was obstructed or made the 
subsequent complaint at the Police Station 
against the plaintiff. The.second defend- 
ant's report which had beer forwarded to 
him by the head muharrir, complained of a 
cognizable offence having been committed 
by the plaintiff. The defendant No. 1 
proceeded to thé scene of occurrence to 
investigate the case initiated by that report. 
It was, therefore, in his capacity as an 
investigating Police Officer in the exercise 
of powers conferred upon him as such by 

-the Oriminal Procedure Code that he acted. 
Hie own report which led to the prosecu- 
tion of the plaintiffrespondent was also 
made in the same capacity. It was held in 
. Bachcha Singh v. Jafar Beg (3) that “Where 
a suit has to be brought against a Police 
Officer for damages for something donein 
the exercise of his powere under the Code of 
Oriminal Procedure the provisions of s, 42 
ofthe Police Act do not: apply and the 
plaintiff has to give two months’ notice as 
provided by s&.t0 of the Code of .Oivil 
Procedure." Accordingly we hold thats. 42 
of the Police Act does not .apply and that 
the plaintiff was entitled to a period of two 
months being excluded . in computing 
limitation. In this view thesuit wasrightly 
held by the lower Appellate Court to be 
within time, The suit is, in our opinion, 
equally within time as against defendants 
Nos. zand 3. ec jor 35 (2), Indian Limita- 
tion Act, provides that “in computing the 
‘period of limitation prescribed for any suit 
of which notice has been given in accordance 
With the requirements of any enactment for 
the time being in force the'period of such 
notice shallibé excluded.” Ifit is necessary 
or even permissible for a plaintiff to bring 
a suit claiming relief against all the defend- 
ants jointly and if a notice under s. 80 of the 
Civil Procedure Code was necessary against 
one of the defendants and was in fact given, 
the period of notice is to be excluded in 
computing the period of limitation for the 
guit and not merely so far as the defendant 
to whom notice was given is concerned. 
Any other view will make the provision of 
s. 15 (2) nugatory in cases in which 
it is necessary to implead in one suit private 
individuals and the public officer against 
whom there is but one cause of action All 
that the section requires is thata notice 
should have been given in accordance with 
the requirements ofany enactment for the 
time being in force and if this condition 


_ (9) 30 Ind, Cas, 173; 13 A. L. J. 788. 
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exists, it declares without any * qualification 
or reservation that the period of notice shall 
be excluded in computing limitation. The 
learned Judges of the Patna High Oourt 
have taken the same view in B N, W. 
Railway Co. v. RasarvpiLal Chowdhary (41. 

The only other question that remains is 
whether the defendant No. 1 should be 
considered to have prosecuted the plaintiff. 
His report at the thana complaining‘ that. 
the plaintiff and his party had committed 
the offences under ss. 33? and 147, Indian 
Penal Code and asking for action bemg 
taken against them, taken with his conduct 
previous to the report as found by the lower 
Appellate Court is sufficient, in our opinion, 
to establish that he was the prosecutor of 
the plaintif. It is true he did not take any 
part in the proceedings which followed 
except by giving his own evidence, but 
that fact will not make him any the less a 
prosecutor if he canbe otherwise considered 
to be such. In Gaya Prasad v. Bhagat 
Singh (5) their Lordships of the Privy 
Council heid that ‘itis not a principle of 
univereal application that if the Police or 
Magistrate act on information given by a 
private individual without a formal com- 
plaint or application&'or process the Orown 
and not the individual becomes a pro- 
secutor. The answer to the question who is 
the prosecutor must depend upon the whole 
circumstances of the case. The mere set- 
ting the law in motion ie not the criterion 
the conduct of the complainant before and 
after making the charge must also be taken 
into consideration. Nor is it enough to say 
the prosecution was instituted and 
conducted by the Police;that is again & 
question of fact. Theoretically all prosecu- 
tions are conducted, in the name and in 
behalf of the Crown, but in practice duty is 
often left in the hands of the person 
immediately aggrieved by the offence, who, 
prohac vice represents the Orown.” Ina 
jater case Balbhaddar Singh v. Badri Sah 
(5) their Lordships observed: “Of course, 
there is nothing in the point which seems to 
have beentaken in the Oourts below but 
which was'got urged before their Lordships, 
that here de facto the appellants were not 


(4) 17 1nd. Cas. 109. 

(5) 30 A. 525; 35 I. A. 189; 12 O. W. N. 1017; 10 Bom. 
ILR. 1080; 1 M.L J. 394; 5 A. L. J. 665; [4 Bom. 
L. R. 318; 110. 0. 771; 8 C. L. J. 337; 4 M. T. 204 


N. 482; 61 MLL. J. 
42; 30 C. W. N. 866; 29 O. C. 163; 7 P. Le T. 591; I 
Luck, 215 (P. C.) : i 
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prosecuted by the respondent. In any 
country whefe,as in India, prosecution i8. 
not private, an action for malicious prosecu- 
tion in the most literal sense of the word 
could not be raised against any private 
individual. But giving information to the 
authorities wnich naturally leads to  pro- 
secution is just thesame thing, Andif that 
is done and trouble caused, an action 
will lie.” In the case before usthe finding 
‘is that all the three defendants conspired to 
prosecute the plaintiff maliciously and 
without reasonable and probable cause and 
that in furtherance of their design the 
defendant No.1 figured as the complainant 
in a cognizable offence of which information 
was lodged by him to thePolice and the latter 
prosecuted the plaintiff on the faith of such 
information. In the proceedings which 
followed before the Joint Magistrate all the 
defendants gave evidence. Dafendants 
Nos. 2 and 3 actively aided the Police in 
prosecuting the plaintiff in other ways. 
Under these circumstances we entertain no 
douot that all the three defendants were 
rightly considered by the learned District 
Judgeto have prosecuted the plaintiff so 
asto entitle the latter to sue them for 
compensation for malicious prosecution. 

In view of our findings on all the 
questions argued in second appeal, we up- 
hold the decreeappealed from and dismiss 
the appeals with costs. including Oounsel’s 
fee on the higher scale. 

a. Appeals dismissed. 


ALLAHABAD HIGH COURT. 
BEOoND AevpgaL No. 1380 or 1928. 
OoNNEOTED WiTH SECOND APPZAL No. 1555 
; or 1928, 
May 16, 1930. 
Present:—Mr, Justice Banerji and 
Mr. Justice Niamatullah. 
MOHAMMAD RAZA AHMAD AND 
ANOTHER—PLAINTIFF3— ÀPPELLANTS 
versus 
Hafiz ZAHOOR AHMAD ayp OTHERS 
—DEFENDANTa8— RESPONDENTA, 
Limitation Act (IX of 1908), £ 28, Sch. I, Art. 44 
~—Guardians and Wards Act(VIII of 1890),s. 29— 
Muhammadan Law—Sale by mother as certificated 
guardian without leave of Court—Possession not 
transgerred—Suit by minors for partition against co- 
sharers—Limitation-—Failure to set aside sale within 
three years after attaining majority, effect of—Sale, 
whether votd or woidable--S. 28, Limitation Act, scope 


of. 
THe plaintiffs, two Muhammadan minors, inherited 
a half share in a house in the proportion of two-thirds 
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and one-third. Their mother, who was their *certi- 
ficated guardian, sold the house to defendant No. 2 
onthe 24th November, 1911, without obtaining the 
permission of the District Judge. The plaintiffs who 
continued to be in possession of the house in spite of 
the sale instituted asuitfor partition and declaration |, 
that the sale-deed was nob binding on them. The suit‘ 
was instituted more thanthree years after plaintiff 
No.1 had attained majority but was within time so 
far as plaintiff No.2 was concerned. The sale was 
found to be not for the minors’ benefit: 

Held, (1) that inasmuch as the mother had been 
appointed a certificated guardian, the alienation made 
by her was not void but only voidable at the option 
of the minors as provided in s. 29, Guardians and 
Wards Act; [p. 22, cols. 1 & 2.] 

(2) that Art. 44, Limitation Act, had no application 
to the case as possession continued*to remain with 
the plaintiff; |p. 23, col. 2.] d 

(3) that even if it did apply, plaintiff No. 1's suit for 
partition as against his co-shurers could not be 
dismissed merely because his claim to have the sale 
set aside against the transferees had become time- 
barred. (ibid.] 

Cases contemplated by Art.44, Limitation Act, are 
those in which ‘transfer of property’ has been made by 
a guardian. It implies that the property has changed 
hands and does not apply to cases where the erstwhile 
minor is in possession of his property in spite of deeds 
of transfer executed by the guardian under which 
either possession does not pass from transferor to 
transferee, e. g., deed of simple mortgage, or posses- 
sion has not been parted with, though it ought to 
have been delivered. [p. 22, col. 2 

Section 28 of the Limitation Act does not apply to 
persons who, being in actual possession which has 
never been disturbed, have had no occasion to sue for 
recovery ofit, as a party in possession cannot be 
prejudicially affected by the law of Limitation. [p. 
23, col. 1. 

The aie is now well-settled that lapse of limitation, 
apart from s.28 ofthe Limitation Act, bars only the 
remedy and does, not extinguish the title of the 
claimant. [p. 23, col. 2] 2t 

S:cona appeal from a decision of the 
District Judge, Budaun, dated the 28th 
April, 1928. . 

Mr. Shiva Prasid Saha, for the Appel- 


lants. 
Mr. B. Malik, for the Respondents. 


JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiffs respond- 
ents for partition of a house and for a de- 
claration that s sale-deed, dated the 24th 
November, 1911, is void and ineffectual as 
against the plaintiffs. They claim to be 
entitled to half of the house, the other half 
being the property of one Sheikh Fazal 
Ahmad, who is now represented by defend- 
ants other than defendants Nos.1to3. The 
half share which is claimed by the plaintiffs 
Muhammad Raza Ahmad and Musammat 
Taslimunnissa, originally belonged to their 
grandmother, Musammat Tazimunnisa, on 
whose death it was inherited by them in 
the proportion of two-thirds and one-third, 
respectively, their father having predeceased 
Musammet Tazimunnisa, Irshad Khatun 


29 ° 
{defendant No. 3) the mother of ‘the: plaint- 
Iffs, waseappointed guardian of their person 
and property by the District Judge. : 

‘By a deed, dated 24th November, 1911, 


: .Musammat Irshad Khatun purported to 


sell half of the house ‘to Musammat Kadir- 
uunisa, defendant No. 2, wife of Hafiz 
Zahur Ahmad, defendant No.1. The latter 
is said to be the real vendee; The permis- 
sion of the District Judge was not obtained 
by Musammat Irshad Khatun, the guard- 
ian (defendant No. 3), for sale of the pro« 
perty of her minor wards. 

.The defence of the first two defendants, 
so far as it is material for the purposes of 
this appeal, is that the aforesaid sale effec- 
tively conveyed the’ rights of the plaintiffs 
and that the same, not having been set aside 
within three years from the time the 
‘plaintiffs attained majority, is conclusive by 
lapse of limitation. Both the lower Courts 
have held that the sale, not being made 


with the permission of the District Judge, 


was voidable, that the claim of the plaintiff 
‘No 1 was barred by limitation but that of 
‘plaintiff No. 2 was within time. According- 
ly a decree for partition of one-third of one- 
‘half of the house was passed. The plaintiffs 
and defendants Nos. 1 and 2 have appealed 
to this Court. Second Appeal No. 1380 of 
1928 is the plaintiffs’ appeal and S. A. No. 
1565 is that of the co-defendants, z 
It has been found by the lower Appellate 
Court that the sa'e has not been proved to 
be for the benefit of the minors. It is not, 
therefore, necessary to consider whether a 
certificated guardian can transfer the pro- 
perty of the minor ward for his or her 
benefit in the absence of the permission of 
the District Judge. 
lt cannot be disputed that Musammat 
Irshad Khatun had no authority to transfer 
‘the half of the house belonging to the 
'plaintiffe. If she had not been appointed 
guardian under the Guardians and Wards 
‘Act, her action in making the alienation 
would have been that of a Fazuli and the 
sale would have been void, a mother not 
‘being a guardian of the property of her 
minor son under the Muhammadan Law, 
The character of the alienation made by the 
"mother where she is a certificated guardian 
is somewhat different. In that case an 
alienation made by her is on the same 
footing as one made by any other guardian 
‘appointed under the Guardians and Wards 
' Act, 8. 29 of which declares transfers made 
by the certificated guardian without pre- 
viously obtaining the permission of the 
District Judge to be voidable at the option 
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of the. minor, exercisable after he or shë - 
‘attains majority. The Oourts below have; 
therefore, rightly held thg sale-deed execut- 
ed by the plaintiffs’ mother to be voidable, 
The result is that it cannot effectively 
convey title to the transferee. < 

The learned District Judge has found 
that Musammat Taslimunnissa, the 2nd 
plaintiff, attained: majority on the lst July, 
1923, The present suit was brought on the 
24th November, 1923. It follows that no 
question of limitation can arise in respect 
of her claim. " 

It has been found by both the lower 
Courts that the plaintiffs have been in pos- 
session of the house in spite ofthe sale in 
favour of the defendants Nos, 1 and 2, 
There is nothing to suggest that their 
possession has been in any way of a deriva- 
tive character, with the leave and license 
of the defendants. Itmust be taken to be 
in their own right. continued and peaceful. 
The learned District Judge thinks that the 
plaintiff No. l's possession does .not affect 
the question of limitation in a case like 
this, as he was bound to have had the void- 
able sale set aside within three years, as 
provided by Art. 44 of the Indian Limitation 
Act, and that his inaction in that respect 
is fatal to his title. Thisview is based on 
an erroneous reading of the Article referred 
to and takes no account of certain weighty 
considerations arising from other provisions 
of the Act. Cases contemplated by Art. 44 
are those in which ‘transfer of property’ has 
been made by a guardian. It implies that 
the property has changed hands and does 
not apply to cases where the erstwhile 
minor is in possession of his property in 
spite of deeds of transfer executed by the 
guardian under which either possession 
does not pass from transferor to transferee, 
€. g., deed of simple mortgage, cr possession 
has not been parted with, though it ought 
to have been delivered. If the view of the 
lower Oourts be correct, itshould follow as 
acorollary that the vendees could have 
successfully sued the plaintiffe in ejectment. 
It is founded on the erroneous assumption 
that the failure of the rightful claimant to 
have a voidable deed set aside within the 
time limited by law has the effect of exting- 
uishing his title, though he might have con- 
tinued in posseesion. Ordinarily, unless a 
deed is fictitious, the transfereeis in ppeses- 
sion ; and if heis not, he will have to sue 
for it. If the view taken by the lower 
Appellate Court be correct many anomolous 
consequencrs would follow. For exemple 
if the vendee sues before the expiry. of 
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; three years, he has to face the contest re- 
-garding the validity of the transfer, an 
issue which in many cases, may create con- 
siderable difficulty but if he waits for three 
years and sues for possession within twelve 
years, he can recover possession from his 
-adversary, whoezx-hypothese cannot call in 


question the validity of the transfer, though . 


he has been in possession all the time that 
has elapsed since the dateof the transfer. 
In other words, limitation can be successful- 
ly pleaded against a defendant whose title 
is to be taken as extinguished by lapse of 
time. This view ie, however, opposed to 
a number of decided cases, including the 
decision of the Privy Council in Siri Kishen 
v. Kashmiro (1). The only cases in which 
lapse of time not only bars the remedy but 
-extinguishes the title of a claimant are 
those provided for by s. 28 of the Limita- 
tion Act, which is confined to persons, 
plaintiffs or defendants, whose suit for pos- 
session, if brought would be barred by 
limitation. It has been held in numerous 
cases that s. 28 of the Limitation Act does 
not apply to persons who, being in actual 
possession which has never been disturbed, 
have had no occasion to sue for recovery 
of it, a8 & party in possession cannot be 
prejudieially affected by the Law oft Limita- 
tion (see cases hoted in support of this pro- 
position injRustomji's Law of Limitation 
notes under s. 2c). 
in this case the plaintiffs who are in pos- 
session sue for partition and for avoidance 
of the deed. So far as the first relief is 
concerned. the real parties to the case are 
those to whom theshare other than that of 
the plaintiffs belongs As against them 
the plaintiffs’ title cannot be questioned. 
Except the true owner no one else can 
dispute the title of the person in possession 
whose possessory title will prevail against 
‘every body else. Therefore, if the case 
were one for partition only, no objection by 
those in possession of the other half could 
be made to the plaintiffs! share being 
separated. They have, however, also sued 
for setting aside the sale-deed,ea relief 
which is directed against defendants Nos 1 
and 2 only No question of misjoinaer of 


defendants and causes of action was raised. 


in the Oourts below or in this Court and 
we need not pause to consider it. 
The Position is somewhat curjous, The 
plaintiff No.*l conld have sued his co-sharers 
for partition without impleading defendants 
e 
(1) 34 Inde Cas. 37; 20 O. W.N. 957; (1916) 1 M. W. 
N. d» 3 L. W. 528; 31 M. L. J. 262; 14 A, L. J. 196 
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‘Nos. 1 and 2, and-if they had donesd, their 
claim, in view of their possession, could not 
have been defeated. The result of the view 
taken by the Courts below is that his suit 
for partition against his co-sharers iias to be 
dismissed, because theirclaim to have the 
sale set aside as against defendants Nos. 1 
and 2—a claim in which the co-sharers are 
not interested—is barred by limitation, 
with the consequence that the plaiutiff 
must remain in joint possession till possibly 
the other co-sharers sue for partition or the 
defendants Nos. 1 and 2 successfully sue 
the plaintiff for possession on the basis of 
the sale-deed in their favour. 

This anomaly is, however, only seeming 
but not real being due to the erroneous 
assumption made by the lower Courts that 
failure to institute a suit to have a voidable 
instrument set aside has the effect of ex- 
tinguishing the title ofthe person at whose 
option it is voidable, Section 28 of the 
Indian Liniitation Act not being applicable 
to the case, the plaintiff No, l'as title sub- 
sista; and the only extent to which his in- 
action imposes any disability on him is that 
he cannot sue, after the lapse of the period 
limited by Art, 44 of the Limitation Act, for 
having the sale set aside. The rule is now 
well-settled that lapse of limitation, apart 
from s z8 of the Indian Limitation Act, 
bars only the remedy and does not extingu- 
ish the title of theclaimant. This being so, 
the subsisting right of the plaintiff No 1 
must prevail and entitled him to separate 
possession of what is now in joint poesession 
of himself and other co-sharers. 

For these reasons we hold that Árt.44 of 
the Limitation Aet does not apply to the 
case; and that, if it does, the plaintiff No, 1's 
remedy of partitionas against his co-sharers 
now in joint possession with him is not 
affected by Art. 44, which at the most merely 
bars as against defendants Nos. 1 and 2 the 
relief of having the sale-deed cancelled— 
a relief which is not necessary for the main 
purpose of the suit, viz, parütion. The rə- 
sult is that we allow Second Appeal No. 1380 
and dismiss Second Anpeal No 1ó€», and 
decree the plaintiffs’ suit with costs in all 


the Qourts. 


m Apppel No 1380 accepted ; 


Appeal No. 1565 dismissed, 
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ALLAHABAD HIGH COUHT. s 
FULL BENCH. 


REVIEW oF JUDGMENT IN LnrTE«S PATENT 
AePEAL No. 38 oF 1929. 

January 16, 1931. 
Present;—Mr. Justice Mukerji, Mr. 
Justice Banerjiand Mr. Justice Bennet, 
Musammat ABHILAKHI—Apprioant 

. versus 
BADA NAND AND OTHERE— 
OrPosrrE PARTIES. 

Civil Procedure Code (Act V of 1908) ss. 114 117, O. 
XLVII, r. I—Letters Patent (Al), cl. l0—A pplication 
for review *f judgment in Letters Patent Appeal, 
whether lres, 

Held by the Full Bench (Mukerji, J., dissenting.)— 
No application lies for review of a judgment 
passed in a Letters Patent Appeal. [p. 30, col. 1 

The procedurein a Letters Patent Appeal like 
the procedure in any other civil appeal is governed 
by the Oode. Buta Bench hearing a Letters Patent 
Appeal derives its jurisdiction to hear the appeal 
from ey Letters Patent and not from the Code. [p. 
27, col. 2. . 
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High Court as the single'Judge himself: 
The Letters Patent geclare that certain 
appeals would lie to the High Court (see 
cl. 11). The High Court consists usually 
of more than one Judge, and by the 
Letters Patent theHigh Court is to frame 
rules by -which it is to be settled what kind 
of cases would go before what number 


of Judges. The Letters Patent contemplate 


The right to apply for review is a right which like ` 


the right to appeal must be created by a definite 
provision of Statute. [p. 22, col. 2] 

Hafiz Mohd, Mohsin v. Sheo Prasad (1) and Ranjit 
Singh v. Maharaj Bahadur Singh (2), followed. 

Atyam Venkatasubharayada v. Sri Raja Velugati 
Govinda Krishna (4), dissented from. 

Magam Venkatesam Chetty v. Mothichand Gulab- 
chand (6), distinguished. 


Mr. A. Sanyal, tor the Applicant, 
Messrs. Ambika Prasad Dube and Kedar 
Nath Sinha, tor the Opposite Parties. 


SUDGMENT. 

Mukerji, J.—The question that has been 
referred for decision to the Full Bench is 
2 short one, namely, “whether under the 
provisions of the Oode of Civil Procedure 
(Act V of 1808) an application for review 
of a judgment, passed by a Bench hearing 
an appeal from the decision of a single 
Judge ofthe Oourt under cl. 10 of the 
Letters Patent of the Allahabad High Court, 
lies?” 

The answer to the question depends on 
the further question whether the Oivil 
Procedure Code applies to a hearing of 
a Letters Patent Appeal. By s. 117 of 
the Oivil Procedure Code the provisions of 


the Oode except as provided therein 
Apply, to Ohartered High Courts, Unless, 
therefore, the hearing of a Letters Patent 


Appeal comes within the exceptions men- 
tioned in 8.117, the provisions of the Civil 
Procedure Code would apply to such 
an appeal. It is conceded that the ex- 
ceptions enumerated do not apply to such 
an appeal except r.35 of O. XLI of the 
Civil Procedure Code. The Bench of a 
High Oourt hearing an appeal from the 
decision of a single Judge is as much a 


that there may be appellate decisions: in 
certain casesby a single Judge, In such 
cases they provide that a further appeal 
would Jie totwo or more Judges cf the 
same Court. A Letters Patent Appeal, 
therefore, is as much sn appeal to the 
High Court as any other appeal. In any 
case, the Judges composing the Bench 
hearing the Letters Patent Appeal are 85 
much a High Court as Judges hearing, 
say, afirst appeal from the judgment of a 
Subordinate Judge or a District Judge. 
The procedure to be applicable is that 
provided by the Civil Procedure Code, 
O. XLI, excepting r. 35, see O XLIX, r. 3, 
Oivil Procedure Code, last clause. ' 

It is, therefore, clear, that the procedure 
before and at the tbe bearing of a Letters 
Patent Appeal by a Bench of the High 
Oourt, and the delivery of the judgment 
are all governed by O. XLI of Sch. I of the 
Civil Procedure Code. 

Then the question is whethera review is 
allowed by the Code in respect of a judg- 
ment delivered by the Bench hearing the 
Letters Patent Appeal. The answeristo be 
extracted from the provisions of s. 114 of 
the Civil Prceedure Code read with O, 
XLVII, Sch I of the same Oode. Section 
114 starts with the words ‘subject as afore- 
said’, This refers tos. 113 which runs as 
follows:—“Subject to such condition and 
limitation as may be prescribed..." Section 
114, therefore, should read as follows:— 
“Subject to such conditions and limitation - 
88 may be prescribed, any person consider- 
ing himself aggrieved " In this par- 
ticular case the qualifying wrods have no 
special importance. S-ction 114 envme- 
rates three cases in which a review of 
judgment is allowed. The firet is ‘a decree 
or order from “which an appeal is allowed 
by the Oode but no appeal has been pre- 
ferred.” 

* The second is “a decree or order from 
which no appeal is allowed by the Code.” 
We are-not concerned with the. third case 
in which also a review óf judgment is 
allowed, The third case is an ertirtly in- 
dependent cage and has no reference to 
cases Nos,l and 2, If we read the case 
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No. 2 in which a review of judgment is 
' allowed, we find that a judgment given 
by a Bench of the*High Court hearing a 
Letters Pateat Appeal comes clearly and 
without any ambiguity within the language 
of the case. The judgmen: of the High 
Court has to be followed by a decree 
which would be executable as any other 
decree of the Civil Court. The decree, 
therefore, that would be prepared in pur- 
suance of the judgment of the High Court 
deciding a Letters Patent Appeal is a 
decfee from which no appeal ie allowed 
by the Oivil Procedure Oode. Indeed, no 
appeal whatever is allowed by any law, 
unless it be a case in which an appeal to His 
Majesty in Council is admissible under the 
Oivil Procedure Code. In this particular 
case which is under reference, the suit was 
of a small value, and an appeal from the 
Letters Patent Bench decision to His 
Majesty in Council is out of the question. 
We can, therefore, safely say thatit is a 
decree from which no appeal is allowed by 
the Oivil Procedure Oode. It has been 
argued that the cases Nos. 1 and 2 are to be 
taken together and the word ‘decree’ in 
the caseNo 2 is to be treated as a decree 
and described in case No. 1. In other 
words, it is stated thatthe decree mentioned 
in ease No. 2 must be a decree which is 
provided for by the Oivil Procedure Code 
itself, I fina it extremely difficult to 
accept this interpretation although even 
if this interpretation be permissible, it 
would not make any difference in the end, 
As I have already pointed out, the case 
No. 3in which a review is allowed stands 
by itself and apart from the cases Noe. 
l and 2. There is no reason to suppose 
that in interpreting the Janguage by which 
case No. 2 has been described we should 
import some of the language employed in 
describing case No, 1. This method of 
reading the case No. 2,in my opinion, is 
inadmissible under the true rules of inter- 
pretation, 

Asauming, however, that weare to qualify 
the word ‘decree’ as used in the descrip- 
tion of the second case by the* words “a 
decree provided for or passed under the 
provisions of the Civil Procedure Code", 
this should make no difference, for, as I 
have already pointed out, the decree that 
ia mage by a Bench of the High Oourt 
on the hearing of a Letters Patent Appeal 
ia a decree “made under the provi 
eions ef the . Civil Procedure Code as 
applied dy s, 117.0f the same Code I need 
not repeat that the procedure at the hear- 
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ing the method of deciding are all dictated 

by the Civil Procedure Code, namely, Sch. 
Il O XLI, excepting r, 350f the said 
Order 

It has been argued’ that, as the appeal 
is provided by, the Letters Patent and not 
by the Civil "Procedure Code, it must be 
taken that the decree that is passed by the 
Bench of the High Court hearing a Letters 
Patent appeal is a decree which is some- 
thing different from a decree under the 
provisions of the Oivil Procedure Ocde. 
I can find no warrant for such.a construc- 
tion, The Appesl ie to the “High Court,” 
and the procedure is that prescribed by the 
Civil Procedure Code. Under the Letters 
Patent a third appeal is provided for, but 
the appeal is to be heard by the same High 
Court and the hearing and the judgment 
are to be governed by the same Code, 
namely, the Civil Procedure Code. The 
mere fact that the Letters Patent provide 
for a third appeal while the Civil Proce- 
dure Code allows only two appeals does 
not inany way take away the applicability 
ofthe provieions of the Civil Procedure 
Oode from the appeal itself. 

Particular stress has been laid on the 
fact that in case No. 2 in whicha review 
of judgment is provided for, the words 
"by this Code" appear. It is argued that 
these words contemplate that where an 
appeal is allowed by the Letters Patent 
case No.2 has no application. I fail to 
see how this interpretation follows from 
the words employed in describing the case 
No 2, for, as a matterof fact, no appeal 
is allowed from the judgment of s Bench 
hearing a Letrers Patent Appeal, even by 
the Letters Patent. The resultis that an 
appeal is allowed neither by the Civil 
Procedure Code nor by the Letters Patent. 
If such be the case, then the decree ig 
surely a decree "from which no appeal 
is allowed by this Code” within the 
meaning of cl. (b) of &. 114 and cl. (b) of 
O. XLVII, in which the words "by this 
Oode" do not appear. 

On a bare reading of the provisions of 
the Oivil Procedure Code I am of opinion 
that a review of judgment is allowed in the 
case under consideration. 


As regards authority it was conceded that 
there are only two in this Oourt, directly 
applicable, In the case of Hafiz Muhammud 
Mchsin v. Sheo Prasad (1) the judgment 
consists of e single sentence and is based 
on a wrong opprehension of the law, It 


(1) 1 A. L. J, 509, 
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is said that the Civil Procedure. Code 
does not apply’ to a hearing of an appeal’ 
preferred under the Letters Patent. I 
have shown above that this is wrong. 
The opinion expressed is against the clear 
words of s. 63: of the Civil Procedure Oode 
of 1882 which was then in force and which 
was not even quoted before the learned 
Judges. The second case reported as 
Ranjit Singh v. Maharaj Bahadur Singh (2) 
merely follows the earlier case. It appears 
that the correetness of the earlier decision 
was not contested before the learned 
Judges who decided the latter case. I 
have already shown that s. 117 of Act V 
of 1908 which takes the place of s. 632 of 
the Civil Procedure Code of 1882 clearly 
makes the Civil Procedure Code applie- 
able to all cases coming before the High 
Court eitber on itsAppellate or Original Side. 
The decision of the Privy Oouncil case in 
Sabitri Thakurain v. Savi (3) removes any 
doubt on the point. The Allahabad eases 
are, therefore, no longer any. authority on 
the point In the Madras case of 
Atyam Venkatasubharayada v. Sri Raja 
Velugati Govinda Krishna (4) two learned 
Judges held that a review of a judgment 
passed on the hearing of a Letters Patent 
Appeal was permissible. The same view 
has been taken by a learned Judge of 
the Bombay High Oourt in Ratanchand 
Khemehand v. Damji Dharsey (5). 

There are a few cases decided in the 
Allahabad High Oourt in which it was 
held that a cross-objection under r. 22, 
O. XLI ofthe Oivil Procedure Oode was 
not maintainable in a Letters Patent 
Appeal, The latest case on the point 
follows the earlier case in which the 
decision was based on the ground that 
O. XLI,Givil Procedure Oode, does not apply 
to the hearing of a Letters Patent Appeal. 
This opinion is clearly erroneous as 
has been shown above on the language 
of the Codes 1852 and 1908), and the 
Privy Council case in Sabitri Thakurain 
v. Savi (3). These cases, therefore, are no 
authority on the point for decision. In 


2) 48 Ind. Oas. 262; 16 A. L. J, 964; 25 M. L J. 728 
. W. N.198: 25 M. L. T.8; 99 OL. : 
1U P.L. R. (P. O) 23; 21 Bom. L. R. 506; 10 L.W. 
51, A. 162 (P. O.) 
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2 
Oas. 274; 48 C. 481; 40 M. L. J. 308; 
N. 159; 19 A. L. J. 981; 48 I. A. 76; 330. 
O. W. N. 557; 23 Bom. L. R.681; 14 L. 
:3 U. P. L. R. (P. 0.) 57 (P. 0.). 
2 Ind. Cas. 873; 40 M. 651; 3 L.W. 172; 19 M. 
26; (1916) 1 M. W.N. 135; 33 M. L. J. 144. 
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Magam Venkatesam Chetty v. Mothichand 
Gulabchand (6) a Full Bench of the Madras’ 
High Oourt took a cofitrary view. 

For reasons given above I would hold 
that an application for review of a judgment 
passed on the hearing ‘of a Letters Patent 
Appeal is maintainable. 


Bennet and Banerji, JJ.—This is 
a reference toa Full Bench of thé ques- 
tion whether a Bench of this Court has 
jurisdiction to review its own judgment 
delivered in Letters Patent Appeal, A 
learned single Judge of this Oourt passed 
2 judgment dismissing a second appeal. In 
Letters Patent Appeal] under cl. 10 of the 
Letters Patent a Bench of this Court allow- 
ed thesecond appeal in part and granted 
& decree tothat effect. The appellant in 
Second appeal has again come before this 
Court with an application for review of 
the judgment of the Bench in Letters 
Patent Appeal, asking for further relief, 
The opposite party objected that no ap- 
plication for review lay. There is no ques- 
tion in the Letters Patent for review of 
judgment. The qusetion is whether the 
provision ins, 114 of the Civil Procedure 
Code does or does not apply to Letters 
Patent Appeals. 


In the first place the applicant relied 
on s, 117, Civil Procedure Code, for the pro- 
position that the provisions of that Code 
do apply to Letters Patent Appeals. The 
opposite party contended that s. 117 only 
referred to the original civil jurisdiction 
of Ohatered High Oourts. The section 
provides: “save as provided in this Part 
or in Part X or in rules the 
provisions of this Code shall apply to such 
High Oourts". It was argued that the 
exempting provisions wer» s 120 of Part IX, 
s. 129 of Part X, and O. XLIX, r. 3, and that 
all these provisions related to original civil 
jurisdietion. Therefore, it was said, 
because the exceptions relate to original 
civil jurisdiction s. 117 itself must only 
relate to origina) civil jurisdiction. We 
consider tgt the premises are inaccurate 
and the argument is unsound As to the 
premises, O. XLIX, r. 3specifically refers to 
appellate jurisdiction instating that O. XLI, 
r.35 shall not apply to the appellare 
jurisdiction of Ohartered High Court, We 
also point to the language of s. 117 itself, 
which is perfectly general, and has nothing 

e e 

(6) 93 Ind. Gas, 293; 50 M, L. J. 190; A,ef, R, 1926 

Mad. 316; 49 M. 291; 24 L. W. 57]. |. 
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“to indicate that dts provisions were only 
intended to apply to the original civil 
jurisdiction of Chartered High Courts. We 
conclude, therefore, that s. 117 applies the 
provisions of the Civil Procedure Oode to 
Ohartered High Courts in the exercise of 
‘their appellate civil jurisdiction including 
‘their. jurisdiction in Letters Patent Appeals. 
:* But the question remains whether on the 
particuler wording of s. 114 of the Code of 
Oivil Procedure that section is or is not 
‘intended togive a.Ohartered High Oourt 
‘Jurisdiction to review a judgment made in 
-Letters Patent Appeal. 

The sub-section in question is s. 114 (b) 
which states: “Subjectas aforesaid, any 
person considering himself aggrieved (b) by 
a decree or order from which no appeal is 
allowed by this Code,may apply for a review 
of judgment to the Court which passed the 
decree or made the order,and the Court may 

. make such order thereon as it thinks fit". 

The difficulty arises from the three words 

“by this Code”. Now these words do not 


occur in O. XLVII, r. 1 which repeats the . 


three parts of s. 114. It was, therefore, 
argued that the words “by this Code" 
Should be ignored, and that as they do 
not appear in the order the section has 
been modified by the order. The words 
in the section ‘Subject as aforesaid" are 
apparently intended to repeat the words in 
the previous s.113, which are “Bubject to 
such conditions-and limitations as may be 
prescribed”. It was, therefore, argued that 
the order did prescribe the condition and 
limitation by implication that these words 
“by this Code" should have no effect in e. 
114 (b) In the first place we note that r. 1 
of O. XLVII makes no mention of the words 
“Subject as aforesaid” and if the argument 
were correct, these words would also have 
no force, thus taking away the basis of the 
argument itself. In the next place we 
observe that Part X of the Code deals with 
rules, and s, 12l in Part X provides that 
‘the rules in the First Schedule shall have, 
effect as if enacted in the body of this 
Code until annulled or altered in accord- 
. ance with the provisions of thig Part.” 
Section 122 gives High Gourts estab- 
lished under the Indian High Courts 
Act power to make rules annulling, altering 
or adding to all or any of the rules in the, 
First Sceedule. But s, 128 <1) provides that” 
“Such rfiles shall not be inconsistent with 
` the provision8 of, the body of this Code". 
We congider, therefore, that the rules in the 
First Sshedule must be read with the 
"sections of the Code and cannot be held to` 
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‘override those sectione. We are strepgth- 


ened in this conclusion by the coneidera- 


` tion that it would be singularly inconsistent 


to enact & Code in which the rules in the 
Schedule were inconsistent with the sections 
and were to be read ae overriding the fee- 
tions. Weconsider that the words “Subject 
to such conditions and limitations as may 
be prescribed” mean that eonditions and 
limitations may be laid down within the 
limitations prescribed by the sections, and 
not that the limitations laid down by the 
sections may be extended. ; 
In our opinion, therefore, the words in 
8. 114 (b) “by this Code" must be taken into 
account and they cannot be ignored. We 
consider that tbese words did not finda 
place in this sub-section accidentally, and ` 
that due weight must be assigned to them, 
Now sub-s. (b) of s. 114 has three 
elements, firstly a “decree or order" and 
secondly one‘ from which no appeal is 
allowed by this Code" and thirdly, a “judg- 
ment". s 
In the first place we shall consider 
whether the words "allowed by this Code" 
can be applied to the judgment ina Letters 
Patent Appeal. Inourview the procedure 
in a Letters Patent Appeal like the proce- 
dure in any other civil appeal is governed 
by the Code. The decree which follows is 
a decree drawn up in accordance with the 
Oode But procedure is one thing and 
jurisdiction is another, and we draw a clear 
distinetion between procedure and jurisdic- 
tion. We consider thata Bench hearing a 
Letters Patent Appeal derives ite jurisdic- 
tion to hear the appeal from the Letters 
Patent and not from the Code, because the 
Letters Patent provide that such an appeal 
should lie tos Bench and the Code makes 
no such provision A somewhat similar 
case would be an appeal to the High Court 
under s. 476.B Criminsl Procedure Code, 
against an order of & Subordinate Civil 
Court making or refusing to make a 
criminal complaint. The Oivil Proce- 
dure Oode governs the procedure in 
such an appeal. This is the procedure in this 
Court, and there are rulings of to this effect 
of the Calcutta High Court reported as 
Nasaruddin Khan v. Emperor (7) and 
Mahendra Nath Das v. Emperor (8). 
But the appeal is not one “allowed by the 
Oivil Procedure Code”, it is an appeal 
allowed bye, 476-B of the Oode of Criminal 


(7) 99 Ind. Oas. 124; A. IR. 1927 Cal. 98; 53 O. 827; 
28 Gr. L. L. J. 92. 

(8) 124 Ind. Cas. 827; A.L R. 1929 Cal, 428; 49 C. 
L. J. 374; 31 Or. L. J. 750. 


28 LY 


. Procedure, and the Appellate Oourt derives 
its jurisdiction from that section. Another 
example is the Probate and Divorce J urisdic- 
tion of the High Uourt which is derived 
from the Letters Patent and from various 
Acts, though the procedure is in general 
regulated by the Civil Procedure Code. In 
these cases, in our opinion, the Bench which 
hears the . cage or appeal does not derive its 
juriediction from the Oivil Procedure Code, 
and for this reason the judgment ofthe 
Bench cannot be said to be ajudgment 
allowed by the Civil Procedure Oode. 

Now ifthe judgment ina Letters Patent 
Appeal is not a judgment “allowed by the 
Code*’ why should the criterion of whether 
an appeal is oris not allowed by the Oode 
against its decree be introduced as the 
criterion for allowing a review of that 
judgment? We consider that if s, 114 were 
intended to apply to judgments not allowed 
by the Code the words "by this Code” 
would be omitted, and the criterion 
would simply be whether an appeal was 

. allowed or not. The intention ofs 114 (a) 
and (b) appears to be that an application for 
review shall not lie if an appeal has been 
filed. That result is attained by providing 
that a review lies (a) if au appeal lies but no 
appeal is preferred, or (b) if no appeal lies. 

If the words “by this Code" did not 
appear in s, 114 (a) and (b) this result would 
be attained whether there was an appeal 
allowed by the Code or by any other law, 
and the section would then appply to 
reviews of judgments passedin exercise of 
jarisdiction derived-from other laws. 

But the words “by this Code” do exist in 
s. 114 (a) and (b). If we wereto hold that 
g.114 would allow reviews of judgments 
passed in exercise.of jurisdiction derived 
from other laws, then the section would fail 
to attain its object, which we consider to be 
that an application for review shall not lie 
ifan appeal has been filed. For we can 
easily conceive that the other law might 
provide for an appeal, and the result would 
be that the Court which made the judgment 
might review it even though an appeal had 
been filed. This view then leads toa result 
contrary to what we conceive to be the 
plain intention ofthe section, and accord- 
ingly we reject thisview. We are, therefore, 
left with the conclusion thats. 114 is not 
intended to provide for the review of judg-* 
ments passed in the exercise of jurisdiction 
derived from other laws and that an appli- 
cation for review of judgment would not lie 
in the present case. 

It was argued that because the result of a 
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Letters Patent Appeal ja a decree of the 
High Court, and all decrees of the High 
Oourt must be takem to be decrees under 
the Code, therefore, s. 114 will apply. But 
the drawing up of a decree is a mere matter 
of procedure, and the right to apply for 
review isa right which, like the right to 
appeal, must be created by a definite provi- 
Bion of Statute. We would stress the fact 
that although 8. 114 refers to "decree or 
order" the review isa review of a judgment. 
And the judgment in a Letters Patent 
Appeal is a judgment passed in the exercise 
of jurisdiction granted by the Letters Patent 
and not in the exercise of jurisdiction 
granted by the Code. Itis because this 
jurisdiction is not derived from the Oode 
that we consider that s.114 (6) is not 
intended to apply. Forif it were intended 
toapply, why would the qualification be 
added ‘from which no appeal is allowed by 
this Code"? Why would the qualification not 
be merely “from which{no appeals allowed?” 


There are some further considerations 
which point to the same conclusion. Inthe 
first place we consider that ife. 114 were 
intended to referto other laws, the section 
would state so plainly, and not leave this 
important matter to be read into it by 
inference In other partsof the Code where 
the right of appeal is laid down the Code 
does expressly refer to other laws. Thus 
8, 104 lays down the orders from which an 
appeal lies under the Code, and states that 
there shall be no appeal from any other 
orders ‘aave as otherwise expressly provided 
in the body of this Code or by any law for 
the time being in force." Section 96 makes 
similar provision for other laws in regard 
tofirst appeals and s. 100 in regard to 
second appeals, But when we come to 
review ins.114 there ie no reference to 
other lws. We consider, therefore, that this 
omission of any reference to other laws in 
s. 114 indicates that the provisions for 
review were not intended to apply to pro- 
ceedings held in exercise of jurisdiction 
derived from other laws. aa 


Nextwe may refer to the way in which 
other laws have dealt with thia right of 
review. Besides the Oivil Courts, the most 
important Courts which use the Oode of 
Oivil Procedure are the Revenue Oourts, As 
tothe way in which these Courts derive 
their powers of review, we may reler to the 
Agra Tenancy Act, Act II of 1901. Section 
193 applies the provisions of the Code of 
Uivil Procedure so far as they* are not 
inconsistent with the Act, and excepts 
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certain parts of the Code. The part of the 
Qode dealing with review is not excepted. 
Therefore, if the interpretation which the 
applizant asks us to put on s 114 were 
correct, the provisions of the Code for review 
would apply to Revenue Courts, But the 
Legislature did not think, so and the Act 
makes special provision for review by the 
Board of Revenue in s.183 and s. 184 
provides “Every other Court shall be com- 
petent to review its judgment in accordance 
with the provisions of Chap XLVII of the 
Oode of Civil Procedure.” By making such 
express provisions the Legislature implied 
that the provisions for review would not 
apply to proceedings under other laws 
without such express provisions. The 
provision in Act IlI of 1926, the present 
Agra Tenancy Act, is similar. We now 
turn to consider the way in which different 
High Courts have dealt with this question. 
In the Allahatai High Court the question 
first arose in Hafiz Muhammad Mohsin v. 
Sheo Prasad (1) The judgment merely 
stated that the objection prevailed that no 
application for review lay. The main argu- 
ment was that s. 623 of the Code of 1882 did 
not apply as the right to apply for review 
was like the right to appeal and was created 
by Statute, and unless there was express 
provision permitting an application for 
review, a Court could not alter or modify 
its judgment, because it had become 
junctus officio as soon as it had decided the 
appeal. In 1918 ten years after the present 
Code of Civil Procedure came into force, 
thia decision ‘was’ followed in Ranjit 
Singh v. Maharaj Bahadur Singh (2) 
but again no reasons were given. The 
pratice of the Allahabad High Court, there- 
fore, for twenty-six years has been that 
apprications do not lie for review of Letters 
Patent Appeal judgments, ° 

. In the Madras High Court a different view 
has been taken in Atyam Venkatasubha 


rayada v. Sri Raja  Velugati Govinda 
Krishna (4). There isonly a very brief 
passage on page 602* alluding to 


s. 114 of the Code, which says “It was then 
: argued that the rev ew section, 8 ] 14 of the 
Code (Aet V of 1908), cannoteapply as it 
provides only for the review of decrees or 
orders passed under the Oode of Oivil 
Procedure. Weare not impressed by this, 
argumerf. In the first place decrees are 
passed in appeals heard under the Letters 
Patent only under the Code of Oivil Proce- 
dure la fhe second place, cl. (b) of s- 





. 
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114 does not require that orders and decrees 
should have been passed under the Oodé.” 

With due respect to the learned Judges 
who gave this ruling, we would point out 
that in their first argument no distinction 
is drawn between the procedure in Letters 
Patent Appeals, which is prescribed by the 
Code, and the jurisdiction, which is derived 
from the Letters Patent. The fact that the 
procedure of the Code applies to the hearing 
of these appeals and to the decree does not 
require that every section of the Ocde 
should apply irrespective of the wording of 
that section. In regard to thé second 
argument, we consider thatthe question is 
not whether the decree or order is under 
the Code, but whether the judgment to be 
reviewed is made in exercise of jurisdiction 
derived from the Oode or derived from 
another law. Moreover the argument in 
the ruling merely is that there is no express 
provision in the section on the point, There 
is, of course, no express provision either 
way; and if there had been any express 
provision, the question which is before us 
could not have arisen. It is because 
there is no express provision that we have 
to rely on implication to ascertain what 
is the meaning ofthe section. The ruling 
in question does not deal with the difficulty 
arising from words "by this Code" and, | 
therefore, the ruling does not assist in 
the interpretation of the section. 

Reference was also made to Magam 
Venkatesam Chetty v. Mothichand Gulab- 
chand (6) but that ruling merely laid down 
that the provisions of O XLI do apply 
to appeals from the Original Side of a 
High Court, and a cross-objection may 
be filed. And reference was made to a 
rulingof their Lordships of the Privy 
Council, Sabitri Thakurain v. Savi (3). 
But at page 487} it is stated “The real 
question is whether O. XLI, r. 10, 
applies to such appeals, as the High 
Court thought it did, and to this question 
alone their Lordships will proceed to 
address themselves.” There was, therefore, 
no question of the interpretation ofs 114 
in that ruling. We may summarise our 
view of the question under reference by 
stating that while the procedure of the 
Code of Civil Procedure does apply to 
the hearing of Letters Patent Appeals and 
to the consequent decrees, the jurisdiction 
in the exercice of which the judgments are 
made is derived from the Letters Patent, 
and not from the Oode; the criterion in 
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lowed by the Code would not be introduced 
if the section were intended to apply 
to judgments passed in the exercise of 
jurisdiction not derived from the Oode; 
and if the section were meant to apply to 
such judgments, then thgeriterion would 
merely have been whether an appeal was 
allowed, without reference to the Code; 
further, if the section were applied to 
such judgments the object of the seetion, 
to ensure that an application for review 
should not lieif an appeal has been filed, 
might be*frustrated; and lastly, if the 
section were intended tə apply to euch 
judgments, the section would contain an 
express reference to other laws, as is found 
in ss. %6, 100 and 104 which deal with the 
right to appeal, a right similar to the 
right to apply for review. 

Ín view of the considerations which we 
have set forth we are of opinion that 
there is no right to apply for review of the 
judgment of a Bench of this Court mada 
in Letters Patent Appeal, and we accord- 
ingly return an answer to that effect. 

OPINION OF THE 
FULL BENCH, 

The answer of the majority of the Judges 
composing the Full Bench to the question, 
‘whether an application for review of 
judgment lies, where an appeal has been 
decided under the Letters Patent, is that 
no such application for review of judgment 
lies. 

By the Court.—In view of the Full 
Bench decision we hold that the applica- 
tion is incompetent and we dismiss it with 


costs, es Un 
A. Application dismissed. 


ALLAHABAD HIGH COURT. 
Casz No. 133 oF 1929, 
CoNNEOTED WITA 
Civit Revision No. 134 or 1929, 
June 17, 1930, 

Present : —Mr. Justice Sen and 
Mr. Justice Niematullah. 
BARATI—PLAINTIFF—APPLICIiNT 
versus 
ABDUL HAKIM AND ANOTHER— 
DsrFENDaNTa— OPPOBITE PARTIES, 

Provincial Small Cause Courts Act (IX. of 1887), 


BARATt V, ABDUL HAKIM. 
B. 114 (a) and (b) whether an appeal is al- -~ 
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Sch. II, Art. 81—‘Suit for account’! definition of— 

Suit for specific sum in which acedunts have incidentall 

to be gone into, whether suit for account. i 
. 


A suit for a specific sum of money cannot be 
regarded as a ‘suit for an account’ within the 
meaning of Art 31 of Sch. II of the Provincial Small 
Cause Courts Act because accounts have to be 
taken incidentally to arrive at. the finding’ 
whether the amount claimed by the plaintiff is really 
due to him. 3 

Where the plaintiff sued for a specific sum of 
money on the allegation that the defenüants.who 
were commission agents had sold certain cattle 
belonging to the plaintiff and had withheld the sale 
proceeds: . 

Held, that the suit was not one for an ‘account 
though it was necessary to ascertain the price re- 
covered by the defendants’ from the customers to 
whom cattle were sold, their own commission and . 
the incidental carges and the balance to be paid to 


Hans Raj v. Ratna (1, Indar Mal v. Baldeo ` 
Das Parbhu Dial (2) and Malaya Pillai Nandan 
v. Venganan Chetty (3), followed. 


‘the plaintiff. 


Oivil revision against an order cf the. 
Judge of the Court of Small Causes,. 
Allahabad, dated the 13th February, 1929, 


Mr. S, Majid Alt, for the Applicant. 
Mr. G. Banerji, for the Opposite Parties. 


JUDGMENT.—These revisions may 
conveniently be disposed of by one order. 
The applicants Nabba and Barati instituted - 
two suitsin the Court of Small Causes at 
Allahabad for recovery of certain specific: 
sums.of money onthe allegation that the: 


` defendants, who carry on the business of: 


commission agents, sold certain cattle 

belonging to the plaintiffs and that the 

sale proceeds are being ' withheld’ by: 
defendants. The plaintiffs were examined 

in pleadings and substantially re affirmed ^ 
their claim as put in the plaint with greater. 
details. The learned Judge ofthe Small 

Oause Court returned the:pleint for present- 

ation to the proper Court, on the ground, 
that the suits are not of the nature of Small 

Oause Court suits as they fall within: 
Art.31 of the Second Schedule to the 

Provincial Small Cause Oourts Act. The 

plaintiffs have applied to this Oourt in 

revision. *. 


The only question which calls for deter- 
mination is whether, having regard to the 
plaint and the statement of the 
plaintiffs referred to by the lower Caurt, the 
suits sre cognizable by a Court of Small 
Oauses. It cannot be dispyted* that, if they 
fall within the scope of Art. 31 of Schedule 
II to the Provincial Small Oatisé Oourts 
Act tke suits must be tried on the regu- 
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lar side. Article31 describes a class of suits. 


which ars beyond the jurisdiction of the 
Court of Small Causes and is worded thus: 

"Any other suit foran account, including 
a suit by a mortgagor, after the. mortgage 
has been eatiafied, to recover surplus 
collections received by the mortgagee, 
and a suit for ths profits of immoveable 
property belonging to the plaintiff which 
have been  wrongfuily received by the 
defendant." 

The learnad Judge of the lower Oourt is 
ofopinion that the plaintiffs’ statement in 
pleadiagsconelusively shows that the defend- 
ants who acted as commission agents 
for the plaintiffs held, according to the 
plaintiffs, a certain sum of money in trust 
for them which they are liable to pay to 
the plaintifs after deducting certain 
charges including their own commission. 
The learned Judge also refers to the 
fiduciary relations existing between the 
parties and has arrived at the conclusion 
that the case “involves a rendition of 
accounts between the parties.” 

Now the learned Judge seems to be of 
opinion that, if in a suit for recovery ofa 
specific sum of money it is necessary to go 
into certain figures to ascertain the exact 
amount due to the plaintifis, it must be 
taken to bea suit for accounts within the 
meaning of the aforesaid Article. The 
extent to which accounting has to be made 
in the present suits according to the 
plaintifis isthe ascertainment of the price 
recovered by the defendants from the 
customers to whom cattle were sold, their 
own commission and incidental charges 
which have to be deducted from the sale 
proceeds and the balance to be paid to the 
plaintiffs, The learned Judge thinks that a 
suit in which such a calculation has to be 
made should be considered to be a suit 
for accounts. We are unable tô agree 
with this view. Every suit in which 
accounts have to be looked into is not 
necessarily asuit for accounts. There is 
a well-known class of cases in which the 
substantive relief claimed by tbe plaintiff is 
rendition, of accounts by the defendant. 
A suitin which accounts have to Ye taken 
incidentally to arrive at the finding whether 
the amount claimed by the plaintiff is 
really due to him is nota suit for accounts. 
In onesensea certain-amount of inverstiga- 


tion intoeaccounts is necessary in almost. 


every cdse where money is claimed by tha 
plaintif againbt the defendant. It cannot, 
however, for that reason be considered to 
bea suit fof accounts. In Hans Rajv, 


_ account,” 


j 31 
Ratni (1) it was said ^ that "the 
mere fact that accounts, may have to 
be taken for the purpose of ascertaining 
the amount due to the plaintiff cannot give 
the suit tha character of a suit for an 
In Indar Mai v. Baldeo Das 
Porbhu Dial (2), another Bench of this 
Oourt took the same view. It was observed 
inthe latter case that “a suit for tbe re- 
covery of a sum of monty, the precise 
amountof which cannot be ascertained, 
unless the accounts of the parties have been 
examined, is a suit cognizable by a Court 
of Small Causes.” The learned Judges of 
the Madras High Court have taken the 
same view in Malaya Pillai Nandan v. 
Venganan Chetty (3). 

Ona consideration of the language of 
Art. 3l and the authorities bearing on the 
question and referred te by us, we have no 
hesitation in holding that the order of the 
learned Judge of the Small Oause Court. at. 
Allahabad returning the plaints to the 
plaintiffs-applicants for presentation to the 
proper Court is unsustainable, 

Accordingly we accept these revisions, 
set aside his orders remanding the case 
and direct him to re admit the suits under 
their original numbers and decide them 


on the merits. Oosts shall abide the 
result. 
A. Revisions accepted, 
(1) 27 A. 200 at p. 202; A. W. 


N. (1904), 297, 
(2) 23 Ind. Oas. 424; 19 A. L. J. 230. 
(3) 24 Ind. Cas. 764; 1 L. W. 180. 


ALLAHABAD HIGH COUR’. 
Szoonp Civi, APeEAL No. 261 or 192g, 
December 11, 1930, 
Present :—Mr Justice Banerji and 
Mr. Justice King. 
HAIBAT SHAH alias MOHAMMAD 
BAKHSH-—DEFENDANT—A PPELLANT 


versus 
BOHRA TARACHAND-—PraiNTITE 
AND OTHE&S—D &FENBsNT8— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. 1,» 9. O 
XXII, r. 4 (8)—Suit for sale against joint mortgagors 
—Death of one mortgagor—Legal representatives not 
impleaded—Suit, whether abotes totally—Deeree for 
sale of shares of others, legality of. 
during the pendency of a suit for Sale 
against severaljoint mortgagors one of them dies 
and his legalrepresentativesare not impleaded with- 
in the prescribed time, the suit abates so far aa that 
the deceased mortgagor's share in the mortgaged pro- 
perty is concerned, but the whole suit does not abate ` 
and the plaintiff is entitled to a decree for sale of the 


. 

39 " 
property ofthe nfortgagors other than thé deceased 
to recover a proportionate amount of the mortgage ` 
money. [p. 32, col. 2; p. 33, col. 1.] ? 


.. Ganeshi Lal v Charan Singh (1) and Imam Ali v. 
Baij Nath Ram Sahu (2), relied on. 


8:cond appeal from a decision of the 
s Judge, Agra, dated the 9th July, 
19 7. . 

Messrs. S, K. Dar and Mukhtar Ahmad, 
for the Appellant. 

Mr. N. P. Astiana, for the Respondents. 

JUDGMENT.—This appeal arises out 
of a suit for sale upon the basisof a mort- 
gage dated the 26th of August, 1912, executed 
by Jemaiat Shah, Safdar Shah and Saadat 
Shah alias Nabban, in favour of Tara Ohand 
the plaintiff, to secure a loan of Rs. 500. 
The mortgagee broughta suit on 25th of 
August, 1924, impleading Saadat Shah, -one 
ofthe mortgagors, and impleading defend- 
ante Nos. 2 to 4 as being the heirs of their 
father Jamaiat Shah deceased, and also 
being heirs of their uncle Safdar Shah 
deceased. 

The suit was resistad upon various grounds 
with which we are not concerned in this 
appeal. During the pendency of the ‘suit 

. Saadat Shah alias Nabban died. He is 
said to have died on the 13th of April, 
1926. No application was made for bring: 
ing his legal representative upon the record 
until the 26th of January, 1927, when the 
plaintiff made an application stating that 
Saadat Shah had died and asking for time 
to ascertain the names of his heirs. On the 
3rd of February, 1927, the plaintiff made 
a fresh application stating that Saadat Shah 
had no heirs other than defendants Nos. 2 to 
4 his brothers,who were already upon the re- 
cord, and askingthata note should be made 
that thedefendants Nos. 2 to 4 arehis legal 
representatives. Saadat Shah left a widow 

: Musammat Jamila Begam, but the plaintif 
did not admit that sne was the legally 

married wife of Saadat Shah and, therefore, 
made no application for impleading her as 
one of his heirs. Anissue was framed on 
the question whether Jamila Begam was 
the widow of Saadat Shah and the trial 

Courton taking the evidence decided the 

issue in the affirmative. The question then 
aross whether the, suit had not abated | 
wholly ‘or partly in consequence: of. the 
fact that ` Saadat Shah's wiaow had not 
been. impleaded. The trial Oourt found 
that from the terms of the mortgage-deed 
itself it appeared that Saadat Shah had no: 
interest in the bypothecated property 
and, therefore, it was unnecessary to implead 

Jamila Begam his widow. The trial 

Court ‘accordingly decreed the claim with 
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costs. Defendant No. 2 Haibat Shah appeal- 

ed to the Court below c&ntending that 

the suit had abated on the expiry of three’ 
months from tbe death*of Saadat Shab, as 

his widow had not been impleaded, and 

that the trial Court had wrongly held that 

Saadat Shab had no interest in the property 

in suit. 

The Court below agreed with the trial 
Court in finding that Sasdat Shah had 
no interest in the property hypotHeeated. 
In our opinion this finding was clearly 
erroneous and based upon a misapprehen- 
Biop, Although Saadat Shah had nb in- 
terest in the hypothecated property at 
the date of the execution of the mortgage- 
deed in suit, he was undoubtedly one of the 
heirs of his father, Jamaiat Shah, who was 
one ofthe mortgagora, and he must have 
been one of the heirs of his uncle Safdar 
Shah to the same extent as his brothers 
defendants Nos. 2 to 4, who were admittedly 
heirs of Safdar Shah. Itis impossible to 
hold, therefore, that Saadat Shah had no 
interest in the hypothecated property by 
right of inheritance from his father and 
his uncle, who were the original mortgagors. 

It is unnecessary for us to consider 
whether the application for bringing 
defendants Nos. 2 to 4 upon the record as 
heirs of Safdar Shah was within time or 
not. The position is that Jamila Begam 
has been found to be the lawful widow of 
Saadat Shah, a deceased defendant, and 
the question arises. Whatis the effect of 
the plaintifi’s omission toimplead Jamila 
Begam as a “legal heiress and legal re- 
presentative of Saadat Shah ? It has been 
contended by the learned Advocate for 
the appellant that the effect of the plaintiff's 
failure to implead Jamila Begam is to 
cause the abatement of the whole suit. He 
contends that the heirs of the mortgagors 
are jointly liable to pay the whole 
amount ofthe mortgage money and that. 
it is not open tothe mortgagee to obtain a 
decree againsta portion of the mortgaged 
property for recovery of the proportionate 
amount of mortgage money. He has been 
unable to refer us to any clear authority 
in suppost of his contention. 

“On the other hand it has been argued by 
the learned Advocate for the respondent 
that even though it may be held that the 
esuit has abated as against the deceased 
defendant Saadat Shah this does not neces- 
sarily mean that the whole sujt has abated. 
His contention is that the mortgagee is 
entitled to adecree for sale of theremain- 
ing mortgaged property, that is» the mort- 
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gaged property excluding the share of 
'Saadat Shah and is entitled to sell the 
remaining portion ‘of the mortgaged pro- 
perty to recover a proportionate amount 
of the mortgage money. In our opinion 
this contention is correct and must prevail. 
It must be held that the suit has abated 
as against the deceased defendant Saadat 
Shah under O. XXII, r, 4 (3) as one of his 
legal tepresentatives, namely, his widow. 
has not been brought on the record within 
the period of limitation. It must be noted, 
however, that this sub-rule clearly lays 
down that the suit shall abate as against 
ths deceased defendant only. Order I, 
r. 9 further shows that a suit cannot be 
defeated by reason of non-joinder of 
parties and the Court may in every suit 
deal with the matter in controversy so far 
as regards the rights and interests of the 
parties actually before it. We have been 
referred tothe ruling of a Bench of this 
Oourt in Ganeshi Lal v. Charan Singh (1). 
In that case a plaintiff mortgages sued for 
recovery of the whole of his mortgage 
money by eale of the whole of the mortgaged 
property but by an oversight omitted to 
implead certain persons who had acquired 
&share inthe property subsequent tothe 
mortgage in suit it was held that so 
much claim should be decreed as was 
proportionate to the interests of the per- 
sons who were before the Oourt. 
to the reasoning of this decision which 
follows an earlier decision of the Calcutta 
High Oourt reported as Imam Ali v. Baij 
Nath Ram Sahu (2). 

In our opinion, therefore, the plaintiff is 
entitled to a decree for sale of the pro- 
perty of the defendants other than the 
deceased defendant Saadat Shah to recover 
& proportionate amount of mortgage 
money. It is necessary that the trial Court 
. Should come to a finding on the ex tent of the 

share in the property owned by Saadat Shah. 
We accordingly remand the case to the 
trial Oourt for coming to a finding upon 
the issue what is che extent ofthe share 
in the mortgaged property owned by 
Saadat Shah deceased? After .fecording a 
finding on this issue the trial Court sheuld 
pass a decree for sale of the remaining 
morigaged property that is excluding the 
share of Saadat Shah for the recovery ofa 
propoftionate amount of the mortgage 
money. The remandis under O. XLI, r. 23, 
Civil Procedure Oode. The decrees of both 
the Oeurjs below are discharged. Parties 


(1) 19 Tied. Oas. 614; 35 A. 247; 11 A. L, J. 280. 
(2) 330. 613; 3 O. L. J. 576; 10 0. W. N. 551. 
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We agree: 


‘for recovery of money went, but 


43 
will be allowed to addues evidence ,regard- 
ing the issue which we håve remitted for 
decision to the trial Court. Parties will 
pay and receive costs in all Oourts in pro- 
portion to success andefailure. 

A. : Case remanded, 


————— 


ALLAHABAD HIGH COURT. 
ExEocuTIoN Szoonp Orvit AePEAL No. 48 
oF 1929. 

May 13, 1930, 

Present:—Mr. Justice Mukerji and 

Mr. Justice Boys 
Chaudhari HARBANS DEO RAI— 
J UDGMENT-D a5TO& —A PPLIOANT 
versus 
Chaudhari RAJ KUMAR RAI— 
Dzox«zE HonpER—OrPosnu Parry, 

Civil Procedure Code (Act V of 1908), ss. 102, 115— 
Suit of Small Cause nature—Addition of absurd 
prayer for injunction—Effect—Second appeal, com- 
petency of —Error of judgment—Revision. 

The jurisdiction of a Courtof Small Oauses to take 
cognizance of a suit for recovery of money due ona 
simple bond cannot be ousted by adding a fictitious 
prayer in the plaint for an injunction to restrain the 
defendant from alienating his immoveable property 
to defeat execution. [p. 34, col.2.] 

Chhatu v. Jawahir (1), Narayan v. Balaji (2), Vina- 
yak v. Krishna Rae 3) and Harischandra Deo v 
Narayana (4). referred to 

A mere error of judgment is no ground for 
revision. ([ibid.] 

Execution second appeal from the deci- 
sion of the District Judge, Gorakhpur, 
dated the 2nd May, 1928. 

Mr. Haribans Sahat, for the Applicant. 

Mr. M. L. Agarwala, for the Opposite 
Party.. 

JUDGMENT.—This second appeal 
arose under tue following circumstances: 

The respondent Rajkumar Ram brought 
a suit for recovery of a small sum of 
money, viz, Rs. 185 on foot of asimple 
bond alleged to have been executed by the 
appellant Harbansdeo Rai. To the suit, 
besides the prayer fo: recovery of the 
sum of Rs. 185, the plaintiff added a 
prayer for an injunction restraining the 
defendant from disposing of his immoveable 
property, on the ground that he was 
likely to dispose of the property on hear- 
ing of the suit. The suit was not defen- 
ded. It was decreed so far as the prayer 
Wa8 
dismissed as regards the prayer for in- 
junction. The prayer for injanction was 
obviously a dodge to oust the jurisdiction of 
the Court of Small Causes, or to give a 
right of appeal to the plaintiff if the suit 
was decided against him. In any case 
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by no conceivable means could the plaint- 
iff have ever thought of there being a 
chance of his getting an injonction 
against the defendant restraining him 
from traneferring his immoveable property, 
in the very suit in which he claimed the 
money. *. 

The decree wes put into execution and 
it was transferred for execution to the 
Court of the Munsif of Deoria. The 
Court which passed the decree was the 
Munsif of Gorakhpur, 

In the Oourt of the Munsif of Gorakhpur 
an Objection’ was filed by the judgment- 
debtor, the present appellant Harbansdeo 
Rai, objecting to the execution, on the 
ground that it was barred by limitation. The 
Munsif held that the execution was not bar- 
red by time. Ignoring this judgment, the 
judgment-debtor went before the Munsif at 
Deoria and raised the same plea of limita- 
tion. The Munsif of Deoria held that the 
application for execution was barred by. 
time. The decree holder thereupon appealed 
to the learnéd District Judge of Gorakk- 
pur, and the Judge in an elaborate 
judgment came to the conclusion that the 
judgment of the Munsif of Gorakhpur to 


the effect that the execution was not time-' 


barred, was an effective judgment and 
operated as res judicata, and the Munsif 
of Deoria was, therefore, precluded from 
coming to a contrary conclusion. 

Against this judgment of the learned 
District Judge of Gorskhpur the judgment- 
debtor filed an -application in revision to 
this Oourt. Waea the application 
came up for hearing the judgment-debtor 
asked that the application might be con- 
verted into a second appeal. It was accord- 
ingly done, 

The first question that arises is whether 
a second appeal is competent. The suit 
was, no doubt one cognizable by the 
Oourt of Small, Oauses, being a suit for 
money to be recovered on foot of a simple 
bond. But it is said that there was the 
prayer for an injunction to be issued 
against the defendant restraining him 
from transferring his immoveable property 
and thereby hindering the execution 
of the decree As we have already stated, 
that was a prayer which the plainiifi could 
never hope to gain.lt was as absurd a prayer 
to be added to a suit for money as could 
possibly have been conceived. It has been 


held in numerous cases decided by this’ 


and other High Courts that a jurisdiction 
of a Court of Small Causes (for the matter 
of thats of anyother Oourt) could not be 


HARBANS DEO Bat V. RAS KOMAR RAT, 


139 I. ©. 1981 


ousted by adopting any dodge which is 
*eapable of being discovered. The prayer 
was not a bona fide one ‘and, if it was added 
it could not oust the jurisdiction of the 
Court of Small Oauses from taking cogniz- 
ance of the case. No authority is needed 
for such a clear proposition of law, yet 
the following cases may be referrea to:— 
See Chhatu v. Jawahir (1), Narayan v. 
Balaji (2), Vinayak v. Krishna Rao (3) and 
Harischandra Deo v. Narayana (4) Wé 
are, therefore, of opinion that the suit is 
for recovery of money on 8 simple mopey 
bond and, therefore, a suit cognizable by 
a Court of Small Oauses inspite of the. 
fictitious prayer added to it. i 

That being our conclusion, we are bound 
to and do hold that no second appeal 
lay to this Court from a matter arising in 
the execution of the decree. 

The next point is whether weshould not. 
take up, as desired by the learned Counsel 
for the judgment debtor, the matter in 
revision. To this prayer we find this 
difficulty that the juagment complained 
of is the judgment of the learned District 
Judge. Hetook cognizance of the matter 
by way of an appeal and he was compe- 
tent to hearthe appeal. His competency to 
hear the appeal not being aenied, the whole 
question remains, whether assuming that 
he made an errorin arriving at the conclu- 
sion at which he did arrive, we can eet him 
right by taking up the matter in revision, 
There wus no question cf jurisdiction, for. 
the learnea District Judge had jurisdic- 
tion to hear the appeal. He committed . 
no irregularity in the matter of hearing 
the appeal, An error is not an irregular- 
ity. The utmost that he may have commit- 
ted was an errorof judgment, (we do not 
suggest that he commuüwed an error). We 
hola, therefore, that no revision lies: see 
Amar Hasan Khan v. Sheo Bakhsh Singh (5). 

ln the result we dismies the appeal with 
costs, 

A. Appeal dismissed, 

(1) 28 A 293; 3 A. L. J. 23; A. W. N. (1906) 29. 

(2) 21 B. 248. 

(3) 25 B. 625; 3 Bom. L. R, 239. 

(4) 24 M. 508, 
(5) 11 C..6. Leg 
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ALL AHAB AD HIGH COURT. 
Oivin Ruvisson No. 4 or 1530. 

May 6, 193U. 
Present:—Justice Sir Shah Muhammad 
Sulaiman Kr. 

DWARKA DASS —APPLIOANT. 
versus 
PYARE LAL~—Opposite PARTY, 

Provincial Small Cause Courts Act (IX of 1887), 
8.85—Civil Procedure Code (Act V of 19081) s. 21 
Small Cause suit—Ex parte decree—Transfer of teri- 
torial jurisdiction—A pplication for setting aside 
ex parte decree—Proper forum Application set aside 


oy original Court without objection —Revision—Inter- - 


ferende. 

The Subordinate Judge of B passed an ex parte 
decree as a Judge of the Small Cause Court of Bina 
suit, the valuation of which exceeded Rs. 250. The 
jurisdiction over the local area within which the 
cause ofaction arose was subsequently transferred 
to the Munsiff of K, who had power to try 
Small Oauses suits only up to Rs. 250. An 
application for setting aside the ez parte decree 
was afterwards presented to the Subordinate Judge of 
Bandno objection to his jurisdiction having been 
raised, the application was allowed and the plaint was 
returned for presentation to the Munsif of K. On 
revision: 

Hela, (i) that the Subordinate Judge of B had no 
jurisdiction to entertain the application for setting 
aside the ex parte decree;  [p. 35, col 2] 

(ii) thatas the objection to jurisdiction was not 
merely one as tothe place of suing but as to the 
nature of the Court itself,s.21, Civil Procedure Code 
had no application and the objection could be 
entertained in revision even though it was not raised 
at an early stagein the lower Court. |p. 30, col. LJ 

A right of appeal is a substantive right and the 
applicant is entitled to urge that a Court which has 
no jurisdiction should not take up the matter and 


dispose of it itself, depriving the applicant of his ' 


right ofappeal. [ibid.] 

Olvil 1evision against it order of the 
Subordinate Judge, Bulandshahr, dated 
the 18th May, 1929. 

Mr. S. B. L Gaur, for the Applicant. 

Mr. Panna Lal, for the Oppusite Party. 


JUDGMENT.—This is anapplicationin 


revision from an order dated the 48th May, . 


1929, passed by the Judge of the Court of 
"Small Oauses at Bulandshahr setting 
aside an ex parte decree. This order was 
followed by another order of the Oourt 
below dated the z2nd of June, 1929, return- 
ing the plaint for presentation to the 
Court of the Munsif at Knurja. e 

It appears that at the time*when the 
decree was passed the Subordinate Judge 
of Bulandshahr had the Small Cause Oourt 
powers and passed the decree as the 
Judge ef Small Oause Court of Balanoshahr 
on the*20th of December, 19:6 At that 
time Khurj& was within the ‘Jurisdiction 
of that Court. By the time that the appli- 
cation for setting aside ex parte decree was 
filed on the Sth of December, 1928, the 


DWARKA DABS y. PYARH Lai, 
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? 
Judge of Small Cause Court of Bulandhshehr 


-ceasad to have jarisdiction witnin the arsa 


of Khurja Mansif. He, tnerefore, no longer 
had jurisdiction to try Small Cause Court 
cases arising in that area. It follows that 
under s. 35 of the Provincial Small Oause 
Courts Act when the Uourts cased to have 
juri-diction in’ relation to the case, all 
proceeding in relation to it even after 
the decree had to be taken in the Oourt 
whichif the suit out of which the procsed- 
ing had ‘arisen was about to be instituted 
would have jurisdiction to try the suit. 
Such a Court in the present ,case would 
be the Munsit’s Oourt at Khurja. It is, 
therefore, clear that the Judge of Small 
Cause Court at Bulandshahrhad no longer 
any jurisdiction to dispose of this litiga- 
tion. This point has been conceded by 
the learned Judge in his subsequent order 
dated the 22nd of June, 1929, and has 
accordingly returned the plaint for presenta- 
tion to the proper Court. The position, 
therefore, is anomolous. The learned Judge 
has held that he had no jurisdiction to 
hear the case and yet he has interfered 
in so far as hehas set aside the ex parte 
decree and returned the plaint for presen- 
ation tothe proper Court for trial de novo, 
If, therefore, there were no bar to my inter- 
ference in revision this would be a fit 
case for interference and removing this 
anomoly, Section 35 of the Provincial 
Small Oause Oourts Act applies but by 
virtue of the provisions contained in sub- 
cl. (2) of the section it is subject to the 
provisions of the Oode of Oivil Procedure, 
Under s. 2,, Oivil Procedure Code, no 
objection as to the place of suing can be 
entertained by the Revisional Oourt unless 
such objections were taken in the Oourt of 
first instance at the earliest possible oppor- 
tunity and there has been a consequent 
failure of justice. Tae principle under- 
lying that section would undoubiedly apply 
to an application for setting aside an 
ex parte decree, by virtue of the provi- 
sions of s. (41,. Civil Procedure Code. 
lt is an admitted fact that no objection | 
as to jurisdiction was raissd by the appli- 
eant in his objection dated tae 23rd of 
February, 1929, which he filed agaiust the 
application for restoration and such objec- 
tion was only raised on the 24nd of June, 
1924, in argument before the order return- 
ing the plaint was passed, If, therefore, 
the objection is substantially one as to 
the placa of suing I have no power of 
interference in the cass. Oa the other 
hand, if the objection as to jurisdiction is 
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a different character then 6. 21 would not 
be applic&ble. . 

The Munsifof Khurja had Small Cause 
Oourt power only up to Rs. 250 bu: the 
valuation of the present suit was in excess 
of that figure Thus, if the present suit 
were now to be instituted, tt, would have 
to be instituted in the Court of the Munsif 
at Khurja and nof, in the Court of Small 
Causes at K hurja. There would be a right 
of appeal to the District Judge. On the 
other hand, the application has been 
disposed of by the Court of Small Causes 
at Balandshashr which gives no power of 
appeal from the order. It, therefore, seems 
to me that the objection as to the . juris- 
diction of the Court is not one merely of 
the place of suing but as to the nature of 
the Court itself, A right of 
appeal is a substantive right and the 
applicant is entitled to urge that a Court 
which has no jurisdiction should not take 
up the matter and dispose of it itself, 
depriving the applicant of bis right of 
appeal. I am, therefore, of opinion that 
although this objection was taken in the 
Court below at a late stage in the proceed» 
ings it ought to be entertained in revision 
a8 the question involved is one of jurisdic- 
tion as to which there can be no estoppel 
by conduct of parties, But the delay in 
taking the objection can be taken into 
account in awarding costs. [ accordingly 
allow this revision and setting aside the 
order of the Oourt below, dated the 18th 
of May, 1929, direct that the application 
for restoration be returned to the judg- 
ment debtor for presentation to the proper 
Court. The effect of this order will of 
course, be to set aside the order of the 
22nd of June, 192», automatically, The 
Munsrif at Khurja will dispose of the 
application for restoration on its merits. I 
direct that parties will bear their own costs 
of these proceedings in this Court and 
in the Court below Rupees 6 pesid to the 
decree holder as acondition precedent for 
the restoration of the case will be refunded 
by him to the judgment- debtor. 


A. Revision allowed, 


BANSI DHAR v, BITOLA. 


Ld 
e 
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ALLAHABAD HIGH COURT. 


. O1vin Revision No 83 oF 1930. 


June 4, 1430. 
Present:—Mr Justice Boya, 
Pundit BANSI DHAR— DEFENDANT 
—APPLIOANT 
versus . 
Musammat BITOLA AND ornERS—PL:INTIFF 
IND DRPENO NTA— OPP PITE PARTIES 
Civil Procedure Code (Act V of 1908),0. XXIII v. 1 (2) 
—Order allowing withdrawal—Contents—Grotinds— 
Interference in revision. . 

An order under O. XXIII, r. 1 (2) Civil Procedure 
Code should be in such terms as to make'it possible 
for the High Court to be satisfied that there was, prima . 
facie at any rate, proper ground for the Court's order. 

The fact that “no harm will come to any party if the 
status quo is restored, while it may be relevant for 
consideration, is by no means a primary reason for 
passing such an order. 

Orders under O XXIII,r.1are not to be lightly 
passed and when passed are not to be lightly set aside. 
Butthe latter proposition presupposes that there ie 
ground for believing that the learned Judge has ~ 
applied a judicial discretion to the point before him 
for decision 

Jagmohan v. Ram Khilawan (1), referred to. 


Oivil revision against an order of the 
Subordinate Judge, Etawah, dated the 31st 
of Januarv, 1930 

Dr. N. C Vaish, for the Applicant. 


JUDGMENT —This application asks 
for the revision of an order of the Additional 
Subordinate Judge of Etawah dated the 
318t of January, 1930. allowing the suit to 
be withdrawn with leave to file a fresh 
suit. Now before such an order can be 
passed under O. XXIII, r. 1 the Court must 
be satisfied in terms of sub r. (2) that the - 
suit must fail by reason of some formal 
defect, or that there are sufficient grounds, 
for allowing the plaintiff to institute a fresh 
suit for.the subject-matter of the suit or 
part of the claim, I have had the facts, as 
I believe, fully stated before me by Dr. 
Vaish. I dave not had the advantage of 
hearing anybody on behalf of the opposite 
party or parties, The order of the lower : 
Appellate Court under ©. XXIII, r. 1 (2). 
should have been in such terms as to make : 
it possible for this Court to be satisfied that 
there was, prima facie at any rate, proper 
ground forthe Court’s order. The judg- 
ment before*me in revision says: “I have 
considered the application. The arguments 
in appeal were heard some time back. The 
defect appears to be a formidable one. No 
herm will come to any party ifthe status quo 
is restored andthe appellant compensated 
by costs, The application is allowed. The 
plaintiff is allowed to file a fresh suit on 
the same cause of action.” . There if no- 
thing whatever in this order to enable this. 
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Oourt to feel{n the least satisfied that the- 
learned Judge bad present to his mind the 
provisions of O. XXIII, r. 1. The statement 
that ‘the argumeats in appeal were heard 
Some time back" seems irrelevant to the 
order that the learned Judge was passing. 
The statement that “no harm will come to 
any party if the status quo is restored” 
while it may be relevant for consideration, 
is by'no means a primary reason for pass- 
ing an order such as the present. There is 
no indication whatever as to how the result 
of the defect named might be to unjustly 
: cause the plaintiff to fail. 

At the same time, as I have not had the 
advantage of hearing anybody on the other 
side, it is not desirable when cancelling this 
order to putit out ofthe learned Judge's 
power to pass a frash order to the same 
effect properly framed, 

Orders under O. XXIII, r, 1 are not to be 
lightly passed and when passed are not be 
lightly set aside, But the latter proposi- 
tion presupposes that there is ground for 
believing that the learned J udge has applied 

‘a judicial discretion to the point before 
him fox decision: see Jagmohan v. Ram 
Khilawan (1). . 

I set aside the order of the lower Appel- 
late Court and direct it to restore the 
appeal to its original number and to take 
it from the stage at which it has arrived 
when Musummat Bitola, the plaintiff and 

‘respondent No. 1 in the appeal, filed her 
second application of January 3!s-, 1930, 
He will hear again any Oounsel who desire 
to be heard on that application and if he 
then fiads himself in a Position, as he may 

-find himself, to write an order showing 
himself to be satisfied as to the points set 
out in O. XXIII, r, 1 (2), he will pass such 
an order. If he, on the other hand, arrives at 
the decision that the application, must be 
rejected, he will: then, after giving the 
parties an opportunity of re-arguing the 
appeal, proceed to decide the appeal The 
direction in favour of allowing the parties 
to re-argue the appealis necessary in view 
of the fact that so much time has passed 
since the arguments were heard. 

Allowing the application ih revision, I set. 
aside the order of the lower Appellate Court 
dated the 31st of January, 1930, allowing 
the suit to be withdrawn, and direct tlre 
learnef Judge to take up the appeal. again 
in accordange with the above observations. 
The costs of this application will abide - the 
resulte | : 

(1) 119 Ind. Cas, 859. 4 eae ere 

. Oas. ] “A. L d. 96; A-T. Re 
1998 All. 683, 5, (1929) -A J. 96; AT. R 


JADUN:NDAN OHAUBE V, SURAJDEO NARAIN LAL, 
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ALLAHABAD HIGH COURT. 
Ssoonp Orvin APPEAL No.81 or 1927, 
November 27,1929. | 
Present : —Mr. Justice Banerji and 
Mr. Justice King, 
JADUNANDAN OHAUBE AND ANOTHER 
—PLAINTIFFS— ÁÀPPELLANTS 
V2TSUS 
Thakur SURAJDEO 'NARAIN LAL 
aiias GHORU LAL—D «FENDANT— 
ResponnEnt, 

Transfer of Property Act (IV of 1882) as amended 
by Act of 1926, s. 3—‘Aitested’ definition of —Scribe, 
whether attesting witness—Signature of witness in 
executant's presence, necessity of. . 

Although the scribe ofa deed can be an attesting 
witness hecannot be regarded as an attesting witness 
if he did not intend tosign the deed as such. . 

Under the definition of attestation introduced in 
the Transfer of Property Act by the amending Act of 
1926 it is necessary that the attesting witness must 
have signed the instrument in the presence of the 
executant. d 

Sseond appeal from the decision of the 
Second Additional District Judge, Gorakh- 
pur, dated the 12th July, 1926. 


Dr.M Waliullah and Mr. : Baleshwari 
Prasad, for tue Appellant. : 

Mr. P L Banerji for whom Mr. Ambika 
Prasat Dube for the Respondent, 


JUDGMENT.—The only point that 
arises in tnis second appeal is whether 
the Oourts below were correct in holding 
that the mortgage-deed in suit was not 
attested in the maaner required by law, 

The mor’gage-deed bears the signature 
of the executant and in the margin of the 
deed there are the names of two persons 
purporting to be witnesses since each name 
is preceded by the letter ‘g (gawah). There 
is a fourth name in the same margin, name- 
ly, Thakur Prasad, but this name is not 
preceded by the letter ‘g’ but by the letter 
‘d’ (dasikhat) showing that Thakur Prasad 
did not purport tosign as a witness of the 


deed. The evidence shows that Thakur 
Prasad was in fact the scribe of the 
deed. 


As regarde the two eignatures of the 
persons who purport to have signed as 
witnesses it has been found that one of 
them, namely, Maheshar Ram, did not sign 
his name himself and that there was no proof 
that he had authorised the scribe to sign for 
him as anattesting witness. For this reason 
the lower Appellate Court held that 
Maheshar Ram was nota valid attesting 
witness. We may mention that the trial 
Oourt found that Maheshar Ram was not 
even present at the execution of the deed 
but the lower Appellate Court did nof 
come to a finding of fact on that point, 


38 


The lower Appellate Court proceeds upor 
the view that the other witness Ramjan 
Ran, whose name appears as an attesting 
witness, may be regarded as a valid attest- 
ing witness but the document cannot be 
considered to have beefs duly attested 
becauee Thakur Prasad, whois the only other 
person who could be recorded as an attesting 
witness, did not sign the document as & 
witness but signed it as a scribe. We 
,.have already pointed out that Thakur 
Prasad, as the scribe of the deed must have 
intended to make a distinction between 
himselfand the other two marginal witn- 
esses since he only purports to have signed 
the deed, whereas the other two marginal 
‘witnesses purport to have signed the deed 
as witnesses. Although the scribe of a 
deed can be an attesting witness we do 
not think that heis ro in the present case 
Bince it appears that he did not intend 
io sign the deed as an attesting witness. 

There is another objection to the validity 
of Thakur Prasad’s signature as an at- 
testing witness. The definition “attested” 
which was introduced in the Transfer of 
property Act by the amending Act of 1926 
to which retrospective effect was expressly 
given by the amending Act o! 1927, lays 

: down the meaning which should be attach- 
ed to the word “attested” and we are bound 
io deem that the word always had that 
meaning. Under this definition it is 
necessary that the attesting witness must 
have signed the instrument in the pre- 
sence of the executant. In the present case, 
Thakur Prasad deposes that the executant 
signed the document in his presence, but 
thereis no evidence that Thakur Prasad 
himself signed the document in the pre- 
sence of the executant. On this ground 
also we hold that the signature of Thakur 
Prasad cannot be accepted as the signature 
of an attesting witness. 


We accordingly dismies this appeal with 
costs, 


A Appeal dismissed, 


BITAL PRASAD V, PEAREY LAL. 


: in asuit against a firm for 


P . 
LJ 
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ALLAHABAD HIGH COURT. 
Oivit Revision,No 18 of 1930. 
May 6, 1920 
Present :—Justice Sir Shah Muhammad 
Sulaiman, KT. 

SITAL PRASAD Past. Fe IN rem 
UPPER INDIA TRADING COMPANY 
APPLICANT 

versus é 
Lala PEAREY LAL AND OTABRS—PLAINTIFFS 
AND DgrF«NDANTa—OPPosrTE Partips. 

Civil Procedure Code (Act V of 1908),8. 115,0 XXX, 
rr 6,7—Suit against firm—Partner's right to fite write 
iem statement—Order refusing permission to file 
—Revision—‘Case decided’ —Government of India 
Act, 1919, s, 107 

In asuitagainsta firm ifany partner considers 
that hisrights will notbe adequately represented 
by the other partner who has been impleaded or that 
his interest is adverse to that of the other, partner, 
it is only just and fair that he should be allowed 
to appear individually and resist the claim. |p. 39, 
col. 1. 

An order dismissing an application by a partner 
ermission to filea 
written statement is a ‘case decided’ within the 
meaning ofs 115, Oivil Procedure Oode, and can be 
revised bythe High Court under that section. At 
any rate, itis open tothe High Court to revise such 
an order in exercise of its power under s. 107, Gov- 
ernment of India Act,1919. [p. 39, col. 2] 

Wivil revision against an order of the 
Judge of Meerut, dated the 19th December, 
1922. 

Mr K. N. Laghate, for tbe Applicant. 

Mr. 8 N. Gupta, for the Opposite Parties 


JUDGMENT.—This is an application 
in revision from an order, dated the lyth 
of December, 1929, passed by the Munsif 
of Meerut refusing permission to Sital 
Prasad to file a written statement. The 
Suit was bronght by the plaintiffs against 
the firm of Upper India Trading Company 
through its proprietor Mahabir Prasad and 
another. defendant. Mababir Prasad filed. 
a written statement on behalf of the firn 
pleading inter alia that there was another 
partner of the firm. Ata late stage in the 
case Sital Prasad appeared claiming to be 
one of. the partners of the firm and applying 
for permission to fille & written statement. 
His application was resisted by the plaint- 
ifis and has been dismissed. 

Under O X'XI,r. 50 wherea decree has heen 
passed against a.firm.execution may be grant- 
ed against any property of the partnership or 
against any person who has appeared in 
his own name underr. 6 or r. 7 of O. XXX or 
who has admitted on the. pleadings or has 
been adjudged tobe.a partner as well as 
against any person who has been individual- 
ly served as a partner with a summons and 


- has failed to appear, If, therefore, a dec- 
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ree is allowed to be passed against the firm, 
the partners of it would be handicapped 
when the time for‘its execution arrives and 
they would hardly have any defence to re- 
sist its execution against the property of 
the partnership. An ordinary firm is not & 
registered corporation but is merely a 
partnership which under O. XXX is allow- 
ed to be sued in the name of the firm under 
- which business is carried on. But the real 
defendarts are partners in the firm who are 
. the owners in common of its assets and are 

ligble for its debts. Rule 6 of that Order 
provides that when the partners are sued as 
partners in the name of the firm they shall 
appear individually in their own names but 
that the suit shall nevertheless be continu- 
ed in tke name of the firm. Thisobviously 
implies the right.of every partner who has 
been sued against to appear in the case. If 
any partner considers that his rights wiil 
not be adequately represented by the other 
partner who has been impleaded or that 
his interest is adverse to that of the other 
partner, it is only just and fair that he 
should be allowed to appear individually 
and resist the claim. In the present case the 
plea put forward by Sital Prasad is to the 
effect that the debt sued upon is not one 
due from the firm atall but from Mahabir 
Prasad personally and that, therefore, the 
firm is not liable. Mahabir Prasad cannot 
adequately represent Sital Prasad in such a 
controversy. If Sital Prasad is deprived 
of the right to defend the claim he would 
find himself in a helpless position when the 
time for the execution of the decree comes 
and it seems to be against natural justice 
that Sital Prasad should be prevented from 
filing the written statement at this .stage 
and yet he held bound by the decree which 
ue be passed against the firm behind his 

ack, 

A preliminary objection is taken on be- 
half of the respondent that no revision lies 
from this interlecutory order and that, 
therefore, this Oourt has no jurisdiction to 
set the matter right. The word ‘case’ oc- 
curring in s. 115 has not been defined any- 
where in the Code and all that the recent 
Full Bench has laid dowm is that no revi- 
sion lies from the order determining one of 
the several issues arising in the case while 
the suit is still penaing. So far as Sital 
Pra8ad is concerned the Court has come to 
8 finding as against him and his right to 
file a written statement has been taken 
away. So far as he is concerned he is out 
of Court and theproceeding initiated by 
him.has.cometo an end. He has no right 
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of appeal from the order nor would he 
have aright of appeal from the decree 
which will ultimately be passed against 
the firm, as he will be no party to it. Much 
less would it be of any advantage to him 
when he has not been allowed to produce 
any evidence to substantiate his plea. I 
would, therefore, think that this is a case 
decided against Sital Prasad within the 
meaning of s. 115, Civil Procedure Code, and 
is not a mere adjudication on an issue 1n a 
case while the suit is still pending against 
him. 

Even if there were any doubt as regards 
the applicability of s. 115, I think this Court 
should interfere in exercise of its power of 
superintendence under s. 107 of the Govern- 
ment of [ndia Act because the order of the 
Oourt below is against naturaljustice I accor- 
dingly allow tnis application in revision and 
setting aside the order of the Court below, 
direct that Sital Prasad shouli be given an 
opportunity to appear individually in hie 
own name and filea written statement. The 
applicant will have bis costs of this revision 
from the respondents. : 

A. Application allowed. 


——— oe 


ALLAHABAD HIGH COURT. 
First O1vin APPEAL No. 150 or 1928. 

: December 9, 1929. 
Present:—Mr. Justice Mukerji and Mr. 
Justice Bennet. 

Musammat RANI KUNWAR-—DEFENDANT 

—APPLIOANT 
versus 
MAHBUB BAK HsH—Ptatn:1FF 
—QOpposiTe Party, 

Contract Act (IX of 1872), ss. 20, 65—Sale deed— 
Mutual mistake as to essential fact—Right to refund 
of purchase money—Purchaser, whether entitled to 
recover damages or interest. 

Where both the parties to asale-deed were under 
a mistaken but honest belief that the property 
belonged to the vendor, and thevendee instituted a 
suit against the vendor for return of the 
price and for recovery of the expenses incurred by 
him in a litigation with the real owner: 

Held, that under s. 65, Contract Act, the plaintiff 
was entitled to recover the sale consideration, but was 
not entitled to claim any further damages or interest 
on the purchase money. (p. 41, col. 1.3 

First appeal romeo orcer or the Judge 
of Small Cause Court of Cawnpore, dated 
the l6th July, 1928. 

Dr. K, N. Katju, ior the Applicant. 

Mr. K. Verma, icr the Opposite Party. 

.dJUDGMENT.—'his 15 a first appeal 
by Musammat Rani Kunwar defendant from 
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an orderof remand passed by the lower 
‘Appellate Court | The suit was brought by 
Mahbub Bakhsh, plaintiff, and he claimed 
Ra. 2,762-:5 mace-up of Rs 1,100, the con- 
eid-ration of two sala deeds by the defend- 
ant to him and the costs of litigation 
between the plaintiff ant. ths zemindar 
Ganga Prasad. The two sale-deeds were 
executed by the defendant on the 23rd 
February, 1921, and the 31st March, 1924, in 
favour of the plaintiff. Each sale-deed 
purported to be of & plot of land 10 biswas 
in area, old number 1473, for the purpose of 
building a house. In the first sale-deed, 
boundaries were given and in the second 
sale-deed no boundaries were given. The 
plaintiff began to build his house and 
. objections were made by Ganga Prased, 
' zemindar,-and Ganga Prasad brought a 
suit against the plaintiff and a compromise 
was entered into with him by which the 
plaiatiff admitted that the land on which 
he built his.house was not the land which he 
purchased from the defendant Musammat 
Rani Kunwar but was land -which belonged 
to Ganga Prasad. Accordingly the plaint- 
iff took the:land on a lease from Gangs 
Prasad. 7 

The Oourt of first instance dismissed the 
present suit on the ground that the alle- 
gations of the plaintiff that the land had 
been demarcated by the agent of the 
defendant and shown ‘to -him were not 
true. The lower Appellate Court, while 
upholding this finding of fact ot the Court 
of first instance, has come to a contrary 
finding on the first issue and has remanded 
the suit for disposal under the remaining 
issues and for determination as to whether 
the plaintiff 15 entitled to damages. 

Tne first issue was whether tne: defend- 
ant was the owner in possession of the 
“property. sold by her'to the- plaintiff by 
means.of the two sale-deeda dated the 23rd 
of February, 1924, and 31st of March, 1924, 
-respectively.. lt, is admitted that -the 
defendant is à zemindar and owner of old 
plot No. 1473, area 7 .bighas 11 biswas. 
“This plot-is barren land.and there .is.no 
' demarcation on the spot between it and 
old.plot No. 1472 which .is owned by the 
zemindar Ganga Prasad. The lower 
- Appellate Court-has come to a finding: of 
fact that on the western sides of Nos. 1473 
and 1474(lying to the south east of No. 1473) 
there is a road. Thatroad is not marked 
on map Ex. 13, but the lower Appellate 
Court made a local inspection and came 
t$ its finding of fact on its local inspection 


and on the evidence before it which was 


~ 
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partly oral and. partly documentary. It is 
not, therefore, open to us on second. 
appesl to differ from this finding of tact.” 

It ia further found as a fact by thé lower 
Appellate Court that the land on which the 
plaintiff built his house is situated to the 
west of that road or track, and also that 
there are.two houses of Husain Bakhsh: and 
of Karim Bakhsh which also lie to the west 
of that track and outside the plot old 
No. 1473 owned by the defendant, Ps 

The lower Appellate Court finds that £de- 
fendant was not certain of the position of 
her plot and though, asa matter of ‘fact, 
her plotlay to the east of the road, she 
was under the impression that it lay to the 
westof the road and under that impres- 
Bion she had given two small pieces of 
land both of which lie to the west of the 
road to Husain Bakhsh and Karim Bakhsh 
to build houses and that the houseof Husain 
Bakhsh was ready when the plaintiff bought 
his first plot of 10 biswas. The plaintiff 
also wanted to build a housetothe south of 
Husain ‘Bakhsh. Accordingly we find 
in thefirst sale-deed of 2.rd February, 
1924, that the eastern boundary is given 
as “the limit of the land sold and the 
way", and the northern boundary is given 
as “the land sold and then the house of 
Husain Bakhsh.” 

According to these boundaries, the plot 
of 10 biswas sold lies to the southof Husain 
Bakhsh’s house and to the west of the way 
or road and accordingly it does not lie 
within old No. 1473 which belonged to the 
defendant. In the next sale-deed a month 
later on 3lst March. 1924, the finaing of 
fact is that the land sold was to tue south 
of the first 1U biswas sold by the defendant, 
It ib a fact that thé seconda sale-deed did 
not givo any boundariee, but apparently the 
parties did not consider it neccesary, as the 
house of the plaintiff was then ready or in 
the course of erection. The finding, there- - 
fore, of the lower Appellate Court is that 


-the one bigha over which the house was 


built by the plaintiff and which was bought 


‘from the defendant oii not belong to the 


defendantand that both parties are under 


: a mistaken*but honest belief that the land 


sold did belong to the defendant The case, 
20 of the Indian 
Contract Act, “Where both the parties to 
æn agreement are under a mistake, as to 
a matter of fact essential to the agreement, 
the agreement is void." The eremedy for 
the. vendee would lie under s. 65 which 
lays down that when an agreement®is dis- 
‘covered to be void, any. person ‘who has 
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received any advantage under such agree- 
.ment or contract, is bound to restore it. 
In the present cage the claim of the 
plaintiff wouid legally be for return of the 
sale consideration in the two deeds, i. e., 
Re. 1100, There is nothing in the Oontract 
Act or any law which gives the plaintiff a 
right to claim any further damages except 
return of the purchase money, and the 
plaintiff is not entitled to any interest. 

We consider, therefore, that the order of 
remand is a correct order and we dismiss 
this appeal from the order, Under the 
circumstances of the case, as it arose from 


a mutual mistake, we consider thatit will be . 


fair if parties pay their own costs of this 
appeal, 
A Appeal dismissed, 


ALLAHABAD HIGH COURT. 
O1viz Revision No. 54 oF 1929. 
April 25, 1 +30. 

Present:— Justice Sir Shah Muhammad 
Sulaiman, Kr, and Mr. Justice 

Niamatullah. i 
RIYAZ UDDIN-—APPLIOANT 


versus 
BAR ASSOCIATION, AGRA—OpposiTE 


Parry. 

Practice—Examination of ^ witnesses—Duty of 
Court to issue summons though application late— 
Declaration of tout—Opportunity to show cause. 

Notice to show cause why the petitioner should 
not be declared atout was served on the petitioner 
on the lsth December, 1928,a few days before the 
Obristmas holidays. The petitioner's child was 
seriously ill and died on the 22nd December. On the 
re-opening of the Court he applied, on the 2nd Janu- 
ary, for the issue of summonsesto anumber of 
witnesses including seven Vakils of the Court The 
Judge instead ofissuing summonses and allowing 
the applicant to take the risk if they were not serv- 
ed in time declined to issue the summonses and 
“directed him to produce affidavits from these 
Vakils, As no affidavits were filed the learned Judge 
on the resolution of the Bar Association declared him 
a tout on the 3rd of January : 

Held, that asthe petitioner had no power to 
compel the Vakils to file affidavits, the petitioner 
should be given a fresh o Pportunity to shew cause. 

Oivil revision against an order of tne Dis- 


vase Judge, Agra, dated the 3rd J anuary, 
20. 

Mr. M. A. Aziz, for the Applicant. 

Mr. U, S. Bajpai, for the Opposite Party. ' 

JUDGMENT.—This is an application 
in revision by Riyazuddin from an order 
of the District and Sessions Judge of Agra, 
declarifg hima tout. The notice to show 
cause wae'served on- the 18th of December, 
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1928, just a few days -before the Christmas 
holidays commenced. Thee affidavit filed 
before us shows that on that date his nhild 
was seriously ill and died on the 22nd of 
December, 1928. On the re-opening of the 
Oourt he applied on the 2nd of January, 
1929, for the issud of summonses to a num- 
ber of witnesses including seven Vakils who 
were practising in the Distrigt Court There 


is.no -doubt that he applied rather late 


but the delay is now explained by his affi- 
davit. The learned Judge instead of issu- 
ing summonses and allowing the applicant 
to take the risk if they- were not served in 
time declined to issue the summonses and 
directed him to produce affidavits from 
the Vakils. It is quite obvious that the ap- 
plicant had no power to compel these 
Vakils to swear affidavits although he could 
have easily got them summoned as witnesg- 
es. As no affidavits were filed, the learned 
Judge on the resolution of the Bar Associa- 
tion declared him a tout on the 3rd of 
January, Subsequently he made an 
attempt to produce certificates cf gcod 
character given to him by 1z Vakils which 
he filed on the 4th cf January. His request 
for a re-consideration of his case was ree 
fused, Even on the materials which were 
before the Judge it appeared that there 
were certificates of 7 Vakils granted to 
him in August, 19:8, just three months 
before the resolution of the Bar Association. 
Referring to the certificates the learned 
Judge remarked “apparently the resolu- 
tion of the Bar Association relates to the 
Fr of Riyazuddin subsequent to that 
ate." 

We think that sufficien: opportunity was 
not given to the applicant to satisiy the 
Court that he was not a iout. If the sum- 
moses had been issued and they were not 
served on the Vakils, the matter would have 
been different. As they were practising 
in the Oourt there was a good probability 
of some of these Vakils being actually serv- 
ed. 

We accordingly allow this revision and set 
aside the order of the Court dated the 3rd 
of January,1929, passed against Riyazuadin, 
This order does not, of course, preclude any 
oe proceedings being taken against 
them. 


A Application allowed, 


ao € 


ALLAHABAD HIGH COURT.. 
Fixer CIVIL APPEAL No 204 or 1930, 
July 24, 1930, 
Present:—Mr Justice King. 
MATLOOB HASAN AND OTHE4E— 
APPELLANTS 
versus” 
Musimmat KALAW ATI AND OTHERS 
* — RESPONDENTS. 

U, P. Land Revenue Act (III of 1901) ss. 111 (D à), 
112—CivilProcedure Code (Act V of 1908 ,0. XLI, v. 5, 
0. XXXIX, r. I—Partition proceedings —A ppeal from 
decision of Civil Court on question of title—Power of 
High Cours to stay proceedings in Revenue Court 
pending appeal. 

The High' Court has power to stay partition pro- 
ceedings in a Revenue Court if the terms of s, 112, 
. U.P. Land Revenue Act, are applicable but it cannot 
do so in any other circumstances. 

It has, therefore, no power to stay proceedings 
before an Assistant Oollector pending au appeal from 
the decision of the Civil Court to which the Assistant 
Collector had referred the parties for the determina- 

tion of a question of title unders. 111(1) (b) of the 
` Land Revenue Act. 

Ram Charitra v. Mohan Dei (1), referred to. 


Messrs. Iqbal Ahmad, Mulchtar Ahmad and 
Mansur Alam, for the Appellants. 
Mr. Shabd Saran, tor the Respondents. 


JUDGMENT —This is an application 
' for stay of further proceedings in a parti- 
tion case pending before an Assistant 
' Qolleetor of Moradabad, In this case it 
appears that an objection was made involv- 
' ing & question of proprietary title, and the 
' Court took action unders. 111 (1) (b) of the 
Land Revenue Act, 1901, and required the 
applicant for partition to institute within 
three months a suit in the Civil Oourt for 
the determination of such question. The 
applicant for partition accordingly did 
' institute a suit in the Civil Court and gota 
declaration of title in her favour. An 
` appeal from this Civil Oourt decree has 
been filed andis now pending before the 
High Oourt. Meanwhile the Assistant 
Collector is continuing the partition pro- 
ceedings in accordance with s. 111 (2), that 
is tosay,he is dealing with the case in 
accordance with the decision of the Oivil 
Court, i. e„ the Oivil Court of first instance. 
The appellant before this Court praya that 
' the partition proceedings in the Revenue 
Court may be stayed, pending decision of 
the appeal. It appears to me that the 
High Court has no jurisdiction to stay such 
proceedings of the Revenue Court. If the. 
Assistant Oollector, instead of referring the 
question of proprietary title to the Civil 
Court for determination, had elected to 
enquire into the merits of the objection 
himself (as he was authorised to do under 
B, LLL (1) (e) and bad passed a decree, then 
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under s. 112 the High *Court could have 
issued a precept to the Collector desiring 
him to stay partition penaing the decision 
of an appeal against the decree, It is 
argued that ifthe High Court can stay the 
partition pending an appeal against the 
Assistant Collector's decision it would be 
very anomalous if the High Court cannot 


‘stay the partition pending an appeal against 


the Civil Court's decision. I grant. that 
the position does seem anomalous. I do not 
know why the Legislature has thought fit to 
empower the High Oourt to stay the par- 
tition in the former case only, and notin 
the latter. The reasons for staying parti- 
tion might be equaily cogent in either 
ease, In the case of Ram Charitra v. Mohan 
Dei (1) Stuart, J., expressed the view that the 
Revenue Court wss wrong in completing 
the partition without awaiting the final 
decision of the Civil Court, He he'd that 
the Revenue authorities "were clearly wrong, 
and that they did not act in conformity 
with the provisions of s. 1il (2), for the 
case waa not dealt with in accordance with 
the decision of the Civil Ocurt as there 
had been no final decision of the Civil Court," 

I think it unnecessary to express any opin- 
ion whether the Assistant Ooliector is exer- 
cising a proper discretion, or is acting accord- 
ing to law, in proceeding with the partition 
case without awaiting the final decision of 
the Civil Court, since I think that the High 
Oourt has no power to stay proceedings. 

In the first place there is nothing in the 
Code cf Civil Procedure applicable to the 
facts of this case Order XLI,r.5 empowers an 
Appellate Oourt to stay, proceedings under 
a decree appealed from. As the partition 
proceedings are “in accordance with” the 
deeree under appeal they might ba held to 
bə prssedinge "under" that decree. But, 
even if this liberalinterpretation is accepted 
Ido not think toat O. XLI, r. 5 can be 
construed 80 as to empower the High Court 
to stay the proceedings of a Revenue Court, 
which is not subordinate to the High Oourt, 
1 think it contemplates proceedings of 
Oourts suboruinate to the Appellate Court 
which passesthe order, 


It is further suggested that this Court 
could issue &n injunction to the parties to 
the appeal restraining them from con- 
tinuing the partition proceedings during 
the pendency of the appeal, Order XXXIX, 
r.lhas no application to thee facts of this 
case, and it is clearly nota case in which the 

e. 


(1) 71 Ind. Cas.488; 45 A 209; 21 A.L, J. 159; A-I 
R, 1923 All, 210. 
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exercise of any inherent powers could be 
' contemplated. 

In the second place I think that this 
application is expressly barred by the 
provisions of g, 233 (i) of the Land Revenue 
Act, This application isa proceeding with 
respect to the partition of mahals and there 
is nothing in s. lllors. 112 which confers 
jurisdiction upon. a Civil Gourt to take 
cognizance of it. 

In short the High Oourt can stay partition 
proceedings in a Revenue Court if the 
terms of s. 112 are applicable but cannot 
do so in any other circumstances. In the 
present case the terms of s. 112 are not 
applicable and I hold that the High Court 
has no jurisdiction to stay the proceedings, 

I dismiss the application with costs. 

A. Application dismissed. 


ALLAHABAD HIGH COURT, 
Finer Oivit ApPRaL No. 174 oF 1927. 
April 15, 1939. 

Present:— Justice Sir Shah Muhammad 
Snlaiman. Kr, and Mr. Justice King. 
KHUB OHAND AND oT4ERS—D&FENDANTS— 
A ePELLANIG 
versus 
CHITTAR MAL —Puantize—R «GPoNDENT, 

Contract Ast (IX of 1872), ss, 182, 201—Ageney— 
Proof—Isference from circumstances and conduct— 
Limitation Act (LX of 1908), Sch, I, Art, 89—Suit for 
accounts against agent—Limitation—Starting point— 
Termination of agency. 

Agency need not be created expressly by any 
written document and can be inferred from the cir- 
cumstances and the conduct of the parties. Where s 
person was employed to invest money on another's 
behalf and to represent the latter in dealings with 
debtors and the later conduct showed that the person 
employed entered into transactions on behalf of the 
employer: 

Held, that the relationship betweenithe parties was 
one ofagency. [p. 16, col ?.] 

Jetha, Ram v. Mehnga Ram (1), referred to. 

Under Art. 89 of Sch. I of the Limitation Act 
which relates to a suit by a principal against his agent 
: for property received by the latier and not 
accounted for the period of three years runs 
from the date when the account és, during the 
continuance of the agency, demahded and refused or 
where nosuch demand’ is made, when the agency 
terminates, [p 47, col. 1.] 

An agency does not terminate until revocation of 
the aythority ofthe agent or renunciation of«the 
busingss of the agency by the agent or completion of 
the businessof the agency. The business of agency 
cannot also be said to have been completed when 
no acgounts have been rendered and the amounts 
outstandifg have not been paid to the principal. ibid.) 


Nobin Chandra Barua v. Chandra Madhab Barua 


(2), referred to, 
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First appeal from a decree of the Sub. 
"ordinate Judge of Bulandshahr, dated the 
8th of March, 1927. 
Messrs B. E. O'Conor and A. Sanyal, for 
Appellants. . 
Dr. N. C. Vaish, Messrs. 
P. L. Banerji’ 
Respondent, 


JUDGMENT.--This is a defendants’ 
appeal arising out of a suit for rendition 
of accounts against them on the allegation 
that Khub Chand defendant No ] for him- 
self and es the managing member of the 
defendants’ family was the agent of the 
plaintiff. According to the plaint the plaint- 
iff" ancestors were residents of Shikarpur 
although they were carrying on business 
at Haldwani and Chitar Mal plaintiff was 
a connection by marriage of Khub Chand, 
About the year 1904 the defendent suggest- 
ed to the plaintif that he might, through 
him, „Start money-lending business and 
make investments in properties in the Dis- 
trict of Bulandshahr, to whica the plaintiff 
agreed. He sent about Re 20,000 to the 
defendant who obtained documents mostly 
in hisown name except one for Ra. 10,000 
which was teken jointly in the name of 
the plaintiff and his uncle as well as the 
defendant Khub Ohang. According to 
ihe plaintiff the defendant did nof render 
account to him but put him off, 

In the written statement the defendant 
denied the allegation that he ever became 
the agent of the plaintiff or even that he 
ever received any money belonging to the 
plaintiff. He suggested that the plaintiff 
or his uncle Basdeo personally carried on 
some business and obtained documents in 
their own favour directly The defendant, 
however, admitted that he was 8 joint cre- 
ditor so far as the bond for Rs.10,0v0 was 
concerned. In the written statement, apart 
from the absolute denial of the agency and 
the receipt of any money belonging to the 
plaintiff, there was no specific plea that 
the suit was brought more than three years 
after the termination of the agency. Nor 
was there any suggestion that more than 
three years before the suit accounts had 
been demanded and refused by the defend- 
ant. Theres was, however, a general plea 
that the claim was barred by time. 

The learned Subordinate Judge has found 
in favour of the plaintiff both on the 
merits as well as on the question of limita- 
tion and has passed a preliminary decree in 
his favour. The defendants have accord. 
ingly sppealed, 


A.M. Khwaja, 
and Panna Lal, for the 


t 
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Although full details of the.money said 
to have been paid by the plaintiff to the 
defendants were not given in the plaint five 
specific transactions were put forward at 
the trial as those in which the plaintiff's 
money was invested through the agency 
of the defendant. The ‘plaintiff served 
certain interrogatories on the defendant 
. before the documentary evidence filed by 
“him was allowed to be taken out of on the 
sealed cover and shown to the defendants. 
The answers of the,defendant Khub, Chand, 
are to be fpund at pages 8 and 9 on the 
lines of the pleas taken by him in the 
written statement. They contain an abso- 
lute denial of any receipt of money 
bslonging to the plaintiffand of any rea- 
lisation of any bond by him  Thereisa 
clear denial of the advance of any loan 
through the defendant to any person like 
Muhammad Ali Nawaz Khan Deputy Sahib, 
Pandit Pahlad Singh, Mian Talib Ali of 
Naurangabad or Mian Hatim Ali of Nau- 
rangabad. The defendant admitted that he 
had instituted a suit against Pahald Singh 
to recover the amount due on a promissory 
note executed by himabout six years ago but 
claimed that that related to his own personal 
money. Contrary to the statementin the 
plaint he admitted that he had realised 
Rs. 1,200 due to the plaintiff in different 
sums under instructions from him and 
pleaded that this sum was paid to the 
plaintiff through Lachman Das though no 
receipt was obtained for it. 

After the settlement of the issues when 
the closed cover containing the papers filed 
by the plaintiff was opened andthe docu- 
meut, Exhibit 1 (page 43) was taken out,the 
defendant bad to admit it genuineness and 
concede that it was written by him, There 
were certain inaccuracies in the translation 
of this document as originally printed and 
we have got it re-translated officially Ac- 
cording to this letter, which was 
written on the date corresponding to the 
18th of January, 1908, the defendant ad- 
mitted that some money due to Basdeo 
and Ohitar Mal had been received by him 
and he was prepared to act according to 
their instructions and would send it either 
to them or to Snikarpur as directed. There 
was a further admission that Rs. 950 had 
been received from thedebtor of Meerut and 
Ra. 2,085 2-3 had been received on account 


of interest, in all Rs. 3,035 2-3. It 
was also stated that some money 
had already been received and some 


more would be received, This was followed 
by a statement of account of the money due 
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to Basdeo and Ohitar Male against asamis 
(customers or debtors). The details show 
five different transactións, namely :— 


Rs. 
l. Deputy Sahib 2,900 
2. Pahlad, Brahmin 2.060 


3. Talib Aliof Naurangabad 5 00u 
4. Hatim Ali of Naurangabad 5,500 


and 5, From the debtor of 
Meerut aa * 5,500 
20,500 


On the léft-hand side there was an aecount 
of smallitems of expenditure aggregating 
Re, 920-9-0. At the foot of this letter the 
defendant wrote that the account stood. 
as above and that if the plaintiff wrote he 
would send the promissory note and bond 
iothem, He also expressed willingess to 
earry out their instructions with regard to 
the amount of interest and his readiness to 
Re. 3,035 23 to Shikarpur, This letter des- 
troyed the greater part of the defence set up by 
Khub Ohand. It conclusively established that 
there were money transsctionsthrough Khub 
Ohand who had been receiving some amount 
on account of interest and had admitted 
that the plaintiff's money was due from 
at least five debtors and it also contained 
an admiesion that he actually had in hand 
Rs. 3,030-2-3, When confronted with tbis 
document Khub Ohand could not deny its 
genuineness, In the witness box he offered 
a very poor explanation Although he felt 
compelled to resile somewhat from the. posi- 
tion taken up in the written statement his 
explanation of this was altogether unsatis- 
factory. His suggestion that Baedeo him- 
self had come to his village and entered 
into these transactions or made realisations 
was totally contradicted by the contents of 
this letter which suggest that Basdeo 
was not’ at that place but this letter was 
being sent either by post or through a. 
messenger. His statement that he had 
received no money from the plaintiff and 
had not made any realisations or, at ‘any 
rate, had not realised more than Re. 1,200, 
was alec contradicted by this document, 

Full ‘particulars of the debts of these 
documents were not to be found in Ex. 1 
but the plaintiff led additioral evidence to 
trace these particulars. We shall take up 
these five transactions in their proper 
order. p 

On the 10th of January, 1404, Musammat 
Nisar Fatima executed a mortgage aeed 
(page 33) for Rs. 10,000 which was admitted 
to be money belonging to Basdeo.and GOhiiar 
Mal which had been paid “through , Lal, 


` 
. 
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Khub Ohand." Tha very- recital of this 
document conclusively establishes that Khub 
Oaand was merely an egent through whom 
this money had baen paid and that ths real 


morigagees were Ohitar Mal and Basdeo.: 


The explanation offered by Khub Chand is 
merely this that the mortgagor and the 
mortgagees were not known to each other 
and his name was mentioned merely because 

` he had introduced the mortgagees to the 
mortgagor. Tha: this explanation is futile 
is made further clear by the endorsements 
on the back of this document which show 
that Khub Ohand himself received pay- 
ments in three instalments and ultimate- 
ly granted the final receipt in full dis- 
charge of the amount. The final payment 
was made ou the sth of November, J909, 
(the year 1909 has been left out in print 
from the endorsement at ‘page 35). So far 
as the mortgagor Nisar Fatima is concern. 
ed she only knew Khub Ohand and her 
statement merely is that she borrowed 
money from him, But inface of the recital 
contained in the document itself it cannot 
be imagined that the person whe advanced 
this money was Khub Ohand, Although 
the document was for Rs. 10.000 it was 
pointed out by the mortgagor befcre the 
Sub-Registrar that the consideration was 
only Rs, 8,000 This transaction is mentioned 
in Ex. l as Rs. 2,500 due from Deputy Sahib 
who was the husband of Musammat Nisar 
Fatima, 

The second transaction was one of a 
mortgage of the 27th of February, 1905, exe- 
cuted by Taj Begam in favour of Khub 
Chand, Basdeo and Ohitar Mal jointly. The 
defendant admits that half of this amount 
did belong to Khub Onand, Basdeo and 
Ohitar Mal. A suit was instituted on the 
basis of this mortgage-deed (of which the 
plaint is printed at page 49)jointlyeby the 
mortgagees and a decree was obtained. 
The property appears to have been put 
up at auction, and sold in the first instance 
to Khub Ohand alone On some objection 
having been taken by OChitar Mal it was 
finally settled that they should take the 
property balf and half, and itis atlmitted 
that under the sale certificate finally obtain- 
ed the purchase was in favour of both the 
deeree-holders in equal shares. The de- 
fendante admit that the plaintiff's share in 


this property is to the extent of half and ° 


so, would be their interest in the balance 
of. the decretat amount. This transaction is 
mentioned as the fifth one in Ex. l and 
“MeerutwWald” is said to be Ta Begum wh c 
was & resident of Meerut. =... - 
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.T'he third transaction is méntioned ig Ex. 1 
as amounts due from Talib Ali and Hatim 
Ali of Naurangabad. The exict date of the 
advance of this amount does not appear 
from that document but'the plaintiff sum- 
moned the register of accounts of these 
Naurangabad zentindars and the witness 
Amba Prasad proved the entries in that re- 
gister. 1t appears thatforiginally promissory 
notes had been taken from these persons 
which were subsequently renewed after the 
death of Talib Ali. The last promissory 
note was of the year 1910 for Rs. 8,500. 
Thie was according to the register paid off 
on the 27th of May, 1920. 

The last transaction was one of a loan 
of Rs, 2,000 advanced to Pahlad Si gh. 
This is shown as the second item in Ex L 
The account books of Pahlad Singh have 
been produced by his son Badri Prasad and 
they show that the amount was advanced 


, 


.on the 8th February, 1905, by Khub Ohand, 


that this promissory note was renewed in 
1914 that à suit was brought on the basis 
of this promissory note in 1919 which ended 
in & compromise. i 

The plaintiff's oral evidence is to the 
effect that in or about 1944 the defendant 
suggested to him and his uncle that 
money might profitably be invested in 
properties in the District of Buland- 
shahr to which they agreed That from 
time to time Ohitar Mal plaintiff sent 
money to the defendant, in all amount- 
ing to Rs. 28,000 according to the account 
books of the plaintiff, and that these sums 
were debited in the account of Ohitar Mal 
and not sent by the firm at Haldwani. 
According to the entries in the books pro- 
duced by the plaintiff these sums were sent 
in the course of about a year, 19 4.1903, 
though it is also suggested on behalf of the 
plaintiff that a large sum of money had been 
previously sent in 1903 also As pointed 
out above, the defendant Khub Chand at 
first denied the receipt of any such amoutt. 
We have considered the entire evidence and 
have come to the conclusion that so far ag 
the question of the payment of money by 
the plaintiff to Khub Ohand is concerned 
the finding of the learned Subordinate 
Judge must be accepted. The plaintiff's 
cass on this point is fully established by 
the contents of Ex, 1 as well as the 
other evidence to which we have referred 
and there seems to be no reason whatsoever 
to disbelieve that evidence. In this connee- 
tion we may also refer to two letters sent by 
the defendant to the plaintiff which are 
printed on pages 45 and 47 of the paper 
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book. The firétonè contains an admission 
that money had not till then been received ' 
from Aurangabad but that there was a 
promise to pay the amount within a month 
and that on receivimg tha money Khub 
Ohand would send it to Chitar Mal in 10 
or 12 days. He gave him an assurance about 
it. 

The second letter refers to an amount of 
Rs. 1,000 as towhich Khub Ohand stated 
that he had made a demand from the debtor 
who had promised to pay it in a month's 
time. These two letters also show that 
Khub Chand was acting for Ohitar Mal 
in the matter of realisation of these out- 
standing debts. Last of all there isa letter 
of the 25th of May, 1923 (page 65) by which 
Khub Ohand promised to make arrange- 
ments for the paymentof money in 2 or 4 
months’ time and further stated ‘‘arrange- 
ments will also be made for all the monies, 
rest assured," The word "other" in the 
transaction is wrong. Having read the 
original we are of opinion that the true 
meaning is that arrangements would be 
made for payment ofthe rest of the money, 

The defendant "Khub Obhand did not 
produce any account books of his own and 
stated that he only kept a note book or 
memorandum. Even such memorandum 
has not been produced. Weare, therefore, 
satisfied that the plaintiff's case that money 
was senttothe defendant from time to time 
which was invested by him on his behalf 
is true and that the transactions in ques- 
tion are evidenced by the defendants’ own 
letter dated the 18th of January, 1918 
(Ex. 1 page 42) | | 

The next question is as to the legal 
position of the parties and the plea of 
limitation. The defendants deny that Khub 

: Ohand was acting as the agent of the 
plaintiff. Now under s. 182 of the Contract 
Act an agent is defined to be a person employ- 
ed to do any act for another or to represent 
another in dealings with third persons. On 
our finding it is quite clear that Khub 
Ohand was employed by the plaintiff to 
invest money on his behalf and to represent 
him in dealing with the debtors. The case, 
therefore, comes directly within the defini- 
tion of "agent" as given ins. 182. We 
have already pointed out that the mortgage- 
deed of the 10th of January, 1204, expressly 
showed that money had been advanced to 
the mortgagor through Lala Khub Chand 
and in that transaction he undoubtedly 
acted as the agent of the plaintiff. The fact 
that he made realisations himself and made 
endorsements on the back of the deed also 
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shows that he did not realise the money on 
behalf of the mortgagees. His admissions - 
contained in Ex. 1 alo go to show that 
he was receiving interest on behalf of the 
plaintiff and was holding his money in his 
hands and was expressing his readiness to 
send the money wherever directed. He 
also Sent an account showing the semounta 
due to the plaintiff from the variovs debtors 
and admitted that he had the ru,q«s and 
bonds in his possession whieh he could send 
to the plaintiff if so instructed. We have, 
therefore, not the least doubt in our minda 
that the position of Khub Ohand was that 
of an agent of the plaintiff in this business. 
Agency need not be created expressly by 
any written document and can be inferred 
from the circumstances and the conduct 
of the parties. In this case we have both. 
[See Jetha Ram v. Mehnga Ram (1)j. We, 
therefore, affirm the finding of the Oourt be- 
low on this point. 

The next question is whether the present 
claim is within limitation.: As pointed - 
out above the defendants did not plead in 
their written statement that the agency had 
terminated more than three years before 
the suit nor did they plead that they had 
refused to render accounts on a demand by 
the plaintiff more than three years before 
the suit. If, therefore, the defendants are 
to be pinned to their pleadings no question 
of limitation would arise as the burden 
andoubtedly lies on the defendant: to esiab- 
lish that the claim is beyond time, 

The learned Advocate for the defendants, 
however, relies on certain admissions made 
by the plaintiff in the witness box and 
urges that they amount to an admission 
that there was a demand for rendition of : 
accounts and a refusal. The plaintiff stated 
that six years ago he had demanded 
money from Khub Ohand and that another 
demand was made by him 4 years before 
he gave evidence. He further admitted ' 
that fifteen, sixteen or fourteen years ago 
he asked for accounts and that he also asked 
for accounts five or six yearsago. He was 
not asked whether the defendant promised 
to rendet accounts and pay him off or 
whether he refused torender any account, 
but the plaintiff did admit that seven or 
eight years ago. he asked the defendant to 
show him the bond and the ruggas but the 
defendant refused to show them. On these 
admissions it is argued that there” was a 
refusal on the part of the defendant to 
render accounts seven or eight years, before 


(1) 33 Ind. Cas, 438, 


~ 
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the plaintiff gave his evidence, The admis- 
sions, however, fall short of showing that 
there was any refusal*on the part of the 
defendant to render accounts. Any doubt 
that there may remain is removed by the 
statement of Khub Chand himself in which 
he positively asserted that the plaintiff 
never asked him to give an account of 
money lending nor did he refuse to give 
such an account. The reason given by him 
was, of course, that no money-lending was 
done through him and he had no such 
account. Taking these two statements of 
the parties together it is impossible to hold 
that there was a refusal to render an account 
some yeara before the suit. 


The claim is undoubtedly governed by 
Art, 89 of the Indian Limitation Act 
which relatesto a suit by a principal against 
his agent for property received by the 
latter and not accounted for and for which 
the period of three years runs from the 
date when the account is, during the con- 
tinuance of the agency, demanded and re- 
fused or where no such demand is made 
when the agency terminates. |Sce Nobin 
Chandra Barua v, Chandra Madhab Barua 
(2)]. Inthe present case we have already 
pointed out that there was no refusal to 
render accounts. 


There is also no proof that there was 
any termination of the agency. Under s. 2U1 
of the Indian Contract Act an agency 
terminates by the principal revoking the 
authority or by the agent renouncing the 
business of. the agency or by the 
business of the agency being completed or 
by either party dying or becoming of un- 
sound mind or by the principal becoming 
an insolvent. ln the present case there is 
no proofofany revocation of authority or 
any renunciation of the business of the 
agency by the agent. The business also 
cannot be said to have been completed when 
no accounts were actually rendered and 
the amounts outstanding were never 
paid to the plaintiff. - We are, therefore, 
clearly of opinion that the claim js in no 
way barred by time, 7 


It is not necessary to consider at this 


stage whether the defendant has made any . 


payment to the plaintiff so as to reduce 


(2) 86 Ind, Oas. 1: 44 C. 1; 20 M. L. T, 430; 21 O. W. 
NÑ. 97; 14 ASL. 3. 1199; 18 Bom. L. R. 1022; 31 M. L. 
J. 836; 24 O, L. J. 509; (1916) 2 M. W. N. 565; 5L, W 
452 (P. O), 
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hig liability.The suit Wae; nó doubt, brought 
after a long interval of time and it is ex- 
traordinary that the plaintiff would have 
allowed himself to put off and not insist on 
complete accounts-being Submitted to him 
long ago. The question whether any or 
what amount is actually due from the defen- 
dant to the plaintiffis a matter which will 
have to be gone into thoroughly when the 
time for the preparation of the final decree 
arrives. 


$ 


We accordingly dismiss this appeal with 
costs including in this Oourt fees on the 
higher scale, 


A. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
ORiMiNAL REFEkEACE No. 143 or 1931. 
March 8, 1931, 

Present : — Mr. Justice King. 

RAM GHULAM —A»PLICANT 

versus 
EMPEROR —Ovrrosrr& PARTy, 
Criminal Procedure Code (Act V of 1898), ss. 210, 281 

347— Evidence disclosing offence exclusively triable 
by Court of  Session—Alteration of charge—F resh 
opportunity to accused to recall witnesses, whether 
necessary. 

, 1f, after the framing of a charge and the examina 
tion and cross-examination of the prosecution and 
defence witnesses the Magistrate finds that the 
evidence prima facie discloses an offence triable 
exclusively by the Oourt of Session, the Magistrate 
can frame a charge for the offence go disclosed and. 
commit the accused to the Sessions. Section 231, 
Oriminal Procedure Code, is not applicable to Such a 
case and the Magistrate is not bound to allow a 
further opportunity to the accused to recall the 
prosecution witnesses for further Cross-examination 
and to produce further evidence after the amendment 
of the charge. If the accused wishes to produce 
fresh defence witnesses, whose names did not occur 
to him when he wasasked fora list under s. 21] (1), 
the Magistrate has discretion to summon Such fresh 
witnesses. 

Mohan Lal v. Emperor (1), dissented from. 

Reterence submitted py the Ad- 
ditonal Sessions Judge, Pilibhit, as per his 
letter No. 47, dated the l4th February, 1931, 


ORDER.—This is a reference for quash- 


ing an order of commitment under s, 218, 
Code of Oriminal Procedure, 


48 . 
Thecssé Stafted on a complaint of ap 
offenes under e. 363, Indian Penal Code. 
The prosecution witnesses were examined 
and cross examined. A charge was frame] 
under s. 363, All the defence witnesses 
whom the accused wished to produce were 
also examined and cross-examined and 
the case was closed, when the case was 
put up for passing orders next dey the 
Magistrate came to the conclusion that the 
evidence disclosed a prima facie case 
under s. 366, Indian Penal Oode, which is 
exclusively triable by the Oourt of Session. 
Acting under s. 347, Oode of Criminal Pro- 
cedure, the Magistrate framed a charge 
under s 366, Indian Penal Code, and 
passed the commitment order which is 
‘the subject-matter of this reference. | 


The accused made an application com- 
plaining that he had been deprived of his 
right of further cross-examination of-the 
prosecution witnesses and hia right of pro- 
ducing further defence witnesses to 
disprove the amended charge. The learned 
Additional Sessions Judge held thatthe 
application was well founded and that the 
accused must be given an opportunity 
of further cross-examination and of pro- 
ducing further defence evidence before he 
could be committed for trial. 


I donot think there is any illegality in 
the procedure adopted Under s. 347, Oode 
of Criminal Procedure, the Magistrate could 
commit the accused "under the provisions 
hereinbefore contained”, t, e. the pro- 
visions contained in Ohbap. XVIIL. 
need not start proceedings de novo but he 
must not deprive the accused of any right 
which he might 
Ohap. XVIII if the case had been treated 
as an inquiry under that Chapter from the 
outset. 


" ButI cannot find that the accused has 


been deprived of anyright which he might’ 


have exercised under Chap XVIII. He 
has cross-examined all the prosecution wite 
nesses. He has produced all the defence evi- 


dence that he wanted to produce. He had no‘ 


further right of cross-examination atter 


the framing of a charge under s. 210, Oode. 


of Criminal Procedure, and the. amended 
charge must be deemed to have been 
framed under s. 210. He hadno right to 


produce further defence-witnesses in the. 


Magistrate's Courtalthoughif he had named 
any further defence witnesses the Magistrate 
might, under 8, 212, have thought fit to 
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summon and examine the. As ga matte 
of fact the accused did not name any 
fresh defence witnesses, butasked that the 
witnesses already examined should be 
summoned to give evidence on nis trial. 
The Addititional Sessions Judge relied 
upon the ruling Mohan Lal v, Emperor (1), 
which certainly does support his view. 
The facts of that case were very similar 
and a single Judge took the vibw that 
8. 231, Code of Criminal Procedure was 
applicable and the accused muet, after 
the amendment of the charge, be allowed 
to re call prosecution- witnesses for further 
cro3s-examination and to produce further 
defence evidence With due respect to the 
learned Judge, I do not think s, 231 
applies to the facts of this case. It only 
applies to the alteration of a charge after 
the commencement of the trial. But all the 
proceedings in the Magistrate's Court 
must be held to be proceedings inan in- 
quiry under Chapt XVIII, and not pro- 
ceedings in a trial, as soon as the Magistrate 
decides under s. 347 to commit the accused 
for trial in the Court of Session. The 


accused has exercised every right he could ` 


have exercised in an inquiry under Ohap. 
XVIIL He wil be tried in the Court of 
Session where he will have the opportunity 
of cross examining all the prosecution 
witnesses over again. All his defence wit- 
nesees will also be examined over again. 
If he now wishesto produce fresh defence 
witnesses, whose name did not occurto 
him when he was asked for a list under 
s. 211 (4), the Magistrate has diecréticn to 
summon such fresh witnesses. 


.Inmy opinion the procedure was not 
illegal or irregular and the accused has 
not been prejudiced in any way. 

I reject the reference. The order of com» 
mitment will hold good. 


A. Reference rejected, 


(1)81 Ind, Cas. 318; 22 A, L. J. 239; 25 Or, L, J. 


798; A. I'R. 1924 All, 665; L. R. 5 A, 79 Or, 
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OUDH CHIEF COURT. 
APPLIGaTION No. 66 or 1930. 

December 3, 1930. 
Present :—Mr. Justice Pullan. 
MAHADEO PRASAD-—PLAINTIFF— 
' APPLICANT 
versus 
OHAUDHRI AND orazrs—DEFENDANTS— 


Opposite PARTY. 

Civil Procedure Code (Act V of 1908),s. 145— 
Sjpurddar—Order for delivery of property—Subsequent 
order for attachment without giving notice—Validity. 

Where a sipurddar was directed by an order of 
‘Court to deliver certain property entrusted to him, 
in Odurt on a certain date and while the said order 


was in force, the Court made an order for attachment 
of his personal property under s.145, Civil Prece- 
‘dure Code, without giving him any notice : 
Held, that the order for attachment was illegal. 
No order attaching the personal property of a sipur- 
dar can be passed under s. 145, Civil Procedure Code, 
unless notice has been given to him. [p. 49, col. 2.] 


: Revision agaicst; an order of the Bub- 
ordinate Judge, Gonda, dated the 31st May, 
1936, sitting as Judge, Small Cause Court. 

Mr, R. P. Varma, for the Applicant. 
Mr. Akhtar Husain, for the Opposite 
Party. 


JUDGMEN T.—This purporte.to bean 
applieation forrevision of an order of the 
Judge of Small Cause Court, Gonda, dated 
31st of May, 1930. As an objection has 
been raised that the applieation is beyond 
time I think it proper to observe that prima 
facie the order was appealable and that an 
appeal was actually preferred to the learned 
District Judge of Gonda who, in an order 
dated 29th August, 1930, held that no 
appeallay and: it is only because of this 
view taken by the learned District Judge, 
as to which I do not intend to make any 
comment, that the present application was 
made in this Court on the 8th of Septem- 
ber. Under the circumstances I hold the 
application to be within time. , 

The applicant is one Mahadeo Prasad to 
whom certain property was entrusted in 
the course of execution proceedings be: 
tween a decree holder named Ramasrey 
and Ohaudhri and others who were judg- 
ment-debtors. It1s not necessary to refer 
to any order passed in this case previous 
tothe 5th January, 1929, on ewhich date 
the sipurddar was served" with a notice 
directing him to make over the property 
in question to the judgment-debtors, On 
the 6tp January the sipurdar stated that 
he was ready to deliver the property but 
the judgment-debtors were not prejoared to 
give him a receipt. On his application 
he was directed to deliver the property on 
the lst of February, 1930, in Court, As far 
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as I can understand the sübsequent pro- 
-ceedings were behind the back of the 
sipurdar. Atany rate there is nothing in 
the order of the Oourt to show that he had 
any information that an attemps was being 
made to accelerate the ‘delivery of the prop- 
erty until his own property had been 
attached for a sum of Rs, 58. The pro- 
ceedings by which the property was attach- 
ed must have been under s. 145 of the 
Code of Oivil Procedure and no order 
attaching the personal property of a sipur- 
dar can be passed under that section unless 
notice has been given to him.* The judg- 
ment of the Oourt below shows that an 
attempt was made to give him a notice to 
the effect that he must either deliver the 
goods at once or have his property attached 
but when that notice was issued ib was 
found thatthe sipurddar had locked hie: 
house and no notice was ever given to 
him. Itis apparent from the order that 
the learned Judge felt that he was being 
played with by the decree-holder and the 
sipurddar. He thought rightly or wrongly 
that the sipurddar was well aware of all his 
proceeding, that he was hiding in his 
house and that the decree-holder had 
locked the door from the outside. Deter- 
mined to assert his authority he passed a 
very strange order onthe 13th January in 
which he directed the process-server to 
break open the lock “if he was entitled to 
do so under the law.” It is the first time 
that I have heard of a Judge laying on his 
menial servant the duty of laying down the 
law which would justify the Judge's own 
procedure. It appears that it was not 
necessary to break open the lock because 
the brother of the sipurddar opened the 
door, but I do not find that the sipurddar 
was found inside; and as faras I can see 
the attachment of his property was illegal 
for two grounds, first that the sipurddar 
had already received a valid order from 
the Court to deliver the property on the 
lst of February and this order had 
never been set aside, and, secondly, that he 
received no notice of attachment as 
required by s. 145 ofthe Code of Civil Pro- 
cedure, Consequently when the stpurddar 
appeared on the 18th of January with his 
objection it should have been allowed at 
once. Fearing perhaps that it would not 
be allowed the sipurdar armed himself with 
an order from a Munsif directing him not 
to give up the property. This, 1 think, was 
& tactical mistake. It probably enflamed 
the wrath. of the learned Judgeand he has 
been at some-pains to show that, ag tho 
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Munsif should never have passed the 
order he did, there was really no such order. , 
But the sipurddar cannot be blamed,for 
obeying the order of a competent Court and 
it was not for him to consider whether the 
order of the Muneif* was right or wrong. 
He laid the facts before the Judge and the 
Judge could decide, i 

It now appears that no harm has been 
done to anybody by the sipurddar. The 
property which he had in his custody has 
already been restored, It appears that 
apart ofit has been sold and all of it has 
been applied to the payment of the judg- 
ment-debtor’s debt. The present order of 
the Judge, therefore, appears to be almost 
vindictive and I fear it is based upon what 
he describes as his judicial experience that 
sipurddars “often do not deliver the 
properties put in their hands when they 
are so ordered by a Oourt of Justice.” I 
cannot agree thatthe present sipurddar 
should be made a scapegoat in this man- 
ner. A further defect appears in the 
judgment of the trial Oourt in his finding 
that 5.47 of the Code of Civil Procedure 
did not apply to the case of a sipurddar. 
This finding confirms me in the belief that 
the attention of the learned Judge had 
never been drawn tos. 145 of the Oodeof 
Civil Procedure. Lastly I would remark 
that the learned District Judge was as 
much convinced as I am of the impropriety 
of the order of the Judge of the Small 
Cause Court and he was only restrained 
from interference by the view taken by him 
that he has no jurisdiction. I accept this 
application, set aside the order of the Judge, 
Small Oause Court and direct, that the sum 
now deposited by the sipurddar in Court for 
the release of the attached property shall 
be returned to him. I also allow the appli- 
cant his costs. 

A. 


Order set aside, 


OUDH CHIEF COURT. 
OriminaL Revision No. 143 or 1930, 
i February 9, 1931. 
Present:—Mr Justice Hasan, Chief 
Justice, and Mr Justice Raza. 
ABDUL SHAKUR-—ArPLIOANT 


versus 
PALLA RAM alias RAMRAOHPAL 
AND CTaKRS— Opposite Par TY 
Criminal Procedure Code (Act V of 1908), ss. 439, 
681—Revision against acquittal, when maintaineble— 


ABDUL BHAKUR v. PALLA RAM; 


r 
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Want of territorial jurisdiction—N o failure of justice 
—Reversal of conviction, legality ofe 

Ordinarily the High Court does not entertain ap- , 
plications in revision from ogders of acquittal when 
the Crown has preferred no appeal, but that it has 
jurisdiction in such cases cannot be doubted, and the 
High Court willinterfere where there is some glar- 
ing defect either in the procedure or in the view, of 
the evidence taken by the lower Court. : The parties 
are entitled to ask forthe exercise of such jurisdic- 
tion where the lower Court has fallen into an appa- 
rent error oflaw and has in consequence failed . to 
cad a jurisdiction vested in it by law.e [p. 51, 
col 1.) f . 

'The provisions of s. 531, Oriminal Procedure Code, 
are mandatory and where it is nobody's case that the 
wrong assumption of territorial jurisdiction hae in 
fact occasioned a failure of justice nor has the Judge 
expressed himself to that effect a conviction cannot 
be set aside by the Appellate Court on the ground of 
want of such jurisdiction. [ibid.] 

Application for revision of the order ofthe 
Sessions Judge, Lucknow, dated the 15th 
November 1930. x 

Messrs. B, C. Chatterji, R. F. Bahadurji, 
Ali Zaheer, Mohammad Husain Usmani, and 
Manik Chand Jain, for ihe Applicant, 

Dr. J. N. Misra and Mr. H.G. Walford, for 


the Opposite Party. ; 


JUDGMENT.—This is an application 
under 8.439 of the Oode of Oriminal Pro- 
cedure against the judgment of the learned 
Sessions Judge of Lucknow, dated the 15th 
of November, 1930, and arises in the follow- 
ing circumstances:- 

The applicant instituted a prosecution in. 
the Oourt ofa First Class Magistrate exer- 
cising jurisdiction at Lucknow for offences 
under ss. 482 and 486 of the Indian Penal 
Code against six persons. - The learned 
Magistrate, after recording oral evidence 
and bringing on the file of the case a large 
number of documents on which the parties 
relied, held that the charges in respect of 
which those six persons were being pro- 
secuted were established. He sentenced 
the first five of them to a fine of Rs. 100 
each under ss. 483 and 486 of the Indian 
Penal Oode and sentenced the sixth ac- - 
cused, Jagdesh Prasad, toa fine of Rs. 30 
under s. 496 ofthe Code. From this deci- 
sion of the learned Magistrate these persons 
appealed. to the Court of the Sessions 
Judge of «Lucknow. The learned Judge 
allowed theappeal, set aside the conviction 
and the sentence of each accused and 
ordered the fine, if paid, to be refunded 
The sole ground on which the 
decision of the learned Judge rests ,is that. 
the Magistrate at Lucknow who tried the 
complaint and convicted these persons had 
no territorial jurisdiction to try the case, 
This ground was not taken in thesnefnoran- 
dum of appeal filed by the six persons in 
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ihe Court of the learned Judge and we 
are informed that it was not argued on 
behalf of them by the, learned Counsel who 
argued the appeal before the learned 
Judge. At the conclusion of the arguments 
it is said the learned Judge suggested that 
the ‘appeal could be disposed of on the 
ground of want of jurisdiction in the trial 
Oourt. 

Olearly the learned Judge in setting 
aside the convictions and sentences in this 
case has overlooked the mandatory pro- 
visions of s. 531 of the Oode of Oriminal 
Procedure. These provisions forbid any 
finding, sentence or order of a Oriminal 
Court being set aside merely on the ground 
that the inquiry, trial or other proceedings 
in the course of which it was arrived at or 
passed, took placein a wrong sessions divi- 
sion, district,sub- division or other local area, 
unless it appears that such error has in 
fact occasioned a failure of justice. It has 
been no body's case throughout the pro- 
Becution either in the Court of first instance 
or in the Appellate Court that the wrong 
assumption of territorial jurisdiction has 
in fact occasioneda failure of justice nor 
has the learned Judge in his judgment 
expressed himself to that effect. 

It will serve no useful purpose to proceed 
categorically tostate in this judgment the 
mistakes of reasoning also into which the 
learned Judge has fallen in stating the 
grounds of his opinion. After hearing 
' Oounselon both sides and; giving our an- 
exious consideration to the matter we have 
come to the conclusion that even the 
reasoning of the learnediJudge is not well 
founded. Ordinarily this Court does not 
entertain applications in revision from an 
order of acquittal when the Crowa has 
preferred no appeal but that it has jurisdic- 
tion in such cases cannot bedoubtedand will 
interfere where there is some glaring defect 
‘either in the procedure or in the view of 
the evidence taken by the Court below—see 
Kamika Prasad v. Emperor (1). In 
this case the error of law into which the 
learned Judge. has fallen is apparent and 
the result has been that the learned Judge 
has not exercised the jurisdiction with 
which he was legally vestéd to try the 
appeal on its merits and the parties were 
entitled in law to have such jurisdiction 
exercised. . 

We accordingly allow this application, 
set aside the order of the learned Judge 
dated the 15th of November, 1930, and direct 


(1) 104° Ind. Oas. 228; 4 O. W. N. 129; 28 Or. L. J, 
788; A, I, R, 1927 Oudh 345, 
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that the ‘appeal be re-heard ‘according to: 
law. . 
We further think that in the interests of 
justice it wil beproper and expedient that 
this appeal be transferred for decision to 
some other Court and acting in accordance 
with the wishes of the parties we direct 
that it shall be transferred to the file of 
this Court. 

4. Order set aside, 


OUDH CHIEF COURT. 

FiseT OIvIL APPEAL No, 1 or 1930, 
February 27, 1931. 
Present:—Mr. Justice Raza and 
Mr. Justice Kisch 
Pandit PARKASH NARAIN— 
DurenDaNnT—APPRELLANT 

versus 
Raja BIRENDRA BIKRAM SINGH 
(PLAINTIFF) AND OTRERS— DEFEN- 
DaNTS— RESPONDENTS 

Transfer of Property Act (IV of 1882), s. ó8-- 
Limitation Act (IX of 1908) Sch. I, Arts.91 120—Frau- 
dulent transfer—Suit to declare invalidity —Article ap- 
plicable—Starting point of limitation—Accrual of 
cause of action—Fraud—Evidence of fraud—Circum- 
stantial evidence, importance of—GSubsequent creditor's 
right to impeach fraudulent transfer. 

A suit by a creditor to deelare the invalidity as 
against him ofa fraudulent transfer executed by his 
debtoris not governed by Art. 91 butis governed by 
Art. 120 ofthe Limitation Act and in such cases the 
right to sue accrues only when the creditor has a 
clear and definite knowledge of the facts which con- 
stitute fraud and of its effect upon his interests. [p. 
63 col. 2.] 

Petherperumal Chetty v. Muniandi Servai(2),J agardeo 
Singh v. Phuljhari (3), Narsagounda v. Chamagounda 
Adgounda Patil (4), Mohammad Nazir v. Zulaikha 
(5), Ganapathi Atyar v. Sivamalai Goundan (6), 
Chharamani Dasi v. Baidya Nath Naik (7), Din 
Dial v. Har Narain (8), Mohamad Bagar v. Mango 
Lal (9), Abdul Rahim v. Kirparam Daji (10), Ikram 
Singh v. Intizam Ali (11), Pachamuthu v. Chinnappan 
(12) Balo v. Koklan (13) and Rahimbhoy Habibohai 
v. Turner (14), referred to. 

The defendant who had all along been indebted to 
the plaintiff executed two sipurdnamas in favour of 
other persons fraudulently,collusively and dishonestly 
in order todefeat the plaintiffs claim. The evidence 
ahi that the Pp um were not bona fide, and 

at they were made gratuitously and 
defraud the plaintiff © 4 a 

Held that the plaintiff could impeach the transfers 
as being fraudulent ones and that the mere fact that 
mutation had been effected in favour of the so-called 
transferees was immaterial. [p 62, col. 1.) 

A fraudulent transfer can equally be impeached by 
subsequent creditors as well as by those existing at 
the time it was made. [p. 62, cel. 2.] 

Raja Mohd Ali Mohd Khan v. Bismillah Begam (1) 
referred to, 2 


Itisa truth confirmed by all experience that in the 


M 
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great majority of cases fraud is not capable of being 
established by pogitive and tangible proofs It is by 
its very nature secret in its movements. It is, there- 
fore, sufficient if the evidence given is such as may 
lead to the inference that fraud must have been 
committed and in thq generality of cases circum- 
stantial evidence is the only resource in dealing with 
questions of fraud. ( p. 62, col. 3. 


Appeal against the decree of the Subordi- 
nate Judge, Bahraich, dated the 30th 
September 1929, 

Messrs. Ali Zaheer and B.P. Misra for 
the Appellant. 

Messrs. Kirta Kishan) Ghulam Hasain 
Naqvi and Jamiluddin Hasan, for the Res- 
pondeníts, ; 


JUDGMENT.—These three appeals 
arise out of a declaratory suit brought by 
the Payagpur Estate against Pandit Rajen- 
dra Narain and 13 others in the Court of 
the Subordinate Judge of Bahraich on the 
4th May 1925, 

The following facts are no longer in con- 
troversy:—The Payagpur Estate was under 
the management of the Court of Wards dur- 
ing the minority of Raja Bindeshri Prasad 
Singh Talukdar. The Raja got possession 
of the estate having attained majority in 
1911. He died in November, 1915, The 
Oourt of Wards took possession of the estate 
again and remained in possession during 
the. minority of Raja Birendra Bikram 
Singh, the son and successor of Raja 
Bindeshri Prasad Singh. Raja Birendra 
Bikram Singh has been in possession of 
the estate since January, 1928. 

The Payagpur estate (hereinafter called, 
the plaintiff) gave a theka of the village 
Diha (that is, leased. out the collection of 
rentsin the village) to Pandit Rajendra 
Narain (defendant No. 1) at the annual 
rent of Rs 2,3:0 in the year 1910 The 
defendant No. 1 thus became the 'thekada»' 
of the village, by virtue of the lease which 
was for 5 years from 1318 to 1322 F'asli 
(1911-1915 A.D.) He executed a security 
bond in favour of the plaintiff on the ?6th 
August, 1910, hypothecating his residential 
house at Babraich. He failed to pay the 
rent (or ‘theka money) and ‘the pleintiit 
obtained a decree agsinst him for arrears 
ofrentfor the years 1318-1320 Fasli amount- 
ing to Rs. 4.553 5-9 on the 12th September, 
1913 The rent for the years 132 and 1322 
F'asli also fell in arrears, l 

The defendant No. 1 then oxecuted a 
sale-deed in favour of the plaintif? for 
Re. 21,000 in respect of certain property 
that he possessed in village Nayjzror on the 
30th October, 1215. Rupees 6,625 were 
credited in the deed on -account of the 
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arrears of theka money ande Re. 14,375 were 
left with the vendee as security for the 
theka money during the continuance of the 
fresb theka which was to be given to bim by 
the estate from the beginning of 1323 Fasli. 
It was further stated iu the deed that aíter 
the termination of the theka the vendor 
would be entitled to get back the money 
which he had left with the vendee by way 
of security. The plaintiff did not accept 
the sale-deed and sued the defendant No. L 
for cancellation of the deed on the lst 
September, 1916, on the ground that the 
latter having colluded with the officials of 
the estate, had executed the deed contrary 
to the terms which had been settled between 
the parties and that the property conveyed 
by the deed in question was not really worth 
the price entered therein. The suit was 
contested by the defendant No.1; but it 
eventually ended in a compromise decree 
which was passed on the 18th May, 1917. 
Under the compromise, the sale in question 
was set aside and the defendant No.1 
agreed toexecute an instalment bond in 
favour of the plaintiff for Rs. 5,000 only, to 
be paid off within seven years, by hypo- 
thecating thereunder his mortgagee rights 
in certain property out of the Nagror pro- 
perty. The plaintiff agreed to accept the 
in&talment bond in full satisfaction of his 
decree and demand for arrears of rent and 
to extend the period of the theka of village 
Diha, in favour of the defendant No. 1, for 
seven years, from 1323 to 1329 F'asit (Sep- 
tember 1915-1922) at the old jama (that is, 
annual rent). The fifth and seventh con- 
ditions of the compromise were as follows:— 

*(5) That whatever was till to-day due to 
one party from the other is by mutuel com- 
promise being adjusted in full. Now the 
parties have ceased to have any claim 
against'each other in respect of any demand 
nor shall it be competent to any party to 
makea demand of any sort between them- 
selves for the period preceding to-day." 

“(7) Whatever amount after the date of 
the sale. deed in suit (30th October, 1918) 
the defendant has deposited in the estate 
in 323 “and 1324 Faslishall be given credit 
by the plaintiff. The fifth condition dces 
not apply to tbe demand for the rent for 
the said 1323 1324 Fasli `“ 

The compromise was duly given effect to. 


“The defendant No. 1 tock back the'tale-deéd 


(which was cancelled) elong with other 
deeds, from the plaintiff and executed two 
deeds in favour of the plaintiff on ¢he 19th 
June, 1917. One of these two deeds was an 
instalment bond for Rs, 5,000 by which the 
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defendant No. “1 hypothecated his mort- 
‘gagee rights in three mortgages releting to 
certain property in "Nagror. The amount 
(Rs. 5,000) was to be paid by seven yearly 
instalments, from Jeth 1325 Fasli to Jeth 
1331 Fasli and in case of non-payment 
within the stipulated period the plaintiff 
was to realise the amount due by sale of the 
hypothecated property. The other deed was 
a security bond of Re, 2,350 the theka money 
for one year. The mortgages rights in two 
other mortgages relating to property in 
Nagror were hypothecated by this bond 
also. The plaintiff certified to the Court the 
payment and adjustmentof the money pay- 
able under the decree of the 1?th Septem- 
ber,1913, mentioned above and extended 
the period of the theka of the village Diha 
in favour of the defendant No. 1 for seven 
years from 1323 to 1329 F'asli. Mutation was 
effected in favour of the defendant No.1 as 
a thekadar by order of the Revenue Oourt 
dated the 7th September, 1917. 

The defendant No. 1 again failed to pay 
the theka money and the plaintiff had to 
sue him for arrears of rent in 1920 and 
again in 1922, In 1920 the plaintiff sued the 
defendant No. lfor arrears ofrent for the 
years 1324 to 1327 Fasli. The Revenue 
Oourt gave the plaintiff a decree for 
Rs. 7,050 arrears of rent for the years 1325 
to 1327 Fasli and dismissed the claim of 
1324 Fasli as being time-barred. The 
defendant No. l's appeal was dismissed by 
ihe Judieial Commissioner of Oudh on the 
l6th May, 1923. In 1922 the plaintiff sued 
the defendant No. 1 for arrears of rent for 
the years 1328 and 1329 Fasli and obtained 
8 decree against him for Rs, 5,570.11 on the 
7th August, 1923. 

The defendant No. 1 paid nothing towards 
the instalment bond of 19th June, 1917 also. 
The plaintiff had to bring & suit on the 
basis of that bond on the 2nd August, 1922. 
On the 28th March, 1924,a simple money 
decree was passed in favour of the plaintiff 
against the defendant No. 1 for Rs. 3,570 
(with costs and interest) on account of the 
instalments which had fallen dug up to 
the time of the institution of the suit 

The defendant No. 1 was ‘adjudged an 
insolvent on the 25th August, 1924, by the 
Insolvency Oourt at Lucknow, onthe appli- 
cation of one Ramdin, son of Ohaturi Abir,. 
an old setvant of the defendant No. 1's own 
brother Pandit Suraj Narain of Lucknow. 
The plaintiff proved before that- Court his 
debts amoynting to Rs, 21,057.6-3, on the 
17th October, 1924. The defendant No. 1 
was required to file a list of his property 
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in the Insolvency Court. He did not enter 
the property in suit in that list, The pro- 
perty in suit consists of:— : 

(1) House property anda flour mill at 
Bahraich, E x 

(2) Zemindari shares in certain villages, 

(8) Zemindari property acquired by mort- 
gage and purchase at Nagror. _ . 

The plaintiff filed an application in the 
Insolvency Oourt on the 11th December, 
1924, stating that the property in suit 
belonged to defendant No. 1 and that he 
had dishonestly omitted to enters that pro- 
perty in hia list. Parkash Narain, Musam- 
mat Prem Rani, and Musammat Jilai also 
filed applications in that Oourt, asserting 
their claims in respect of certain house 
property which had been attached by the 
plaintiff in execution of his decree for 
arrears of rent against Rajendra Narain 
The Insolvency Oourt 
then directed the plaintiff on the 16th March 
1925 to file asuit in the Oivil Court, within 
two months, to have it established whether 
the property in question belongs to the 
insolvent (Rajendra Narain, defendant 
No.1) The present suit was accordingly 
instituted by the Court of Wards, in the 
Court of the Subordinate Judge of Babraich 
on the 4th May, 1925. The Payagpur Estate 
was released from the superintendence of 
the Court of Wards in January, 1928, when 
Raja Birendra Bikram Singh attained 
majority. He got possession of the estate 
and the present suit wasthen prosecuted by 
him. ; 

The plaintiff alleges that the property in 
suit really belongs to Rajendra Narain (de- 
fendant No. 1), He questions the validity of 
the following deeds executed by the defen- 
dant No. land alleges that they are fictitious 
and have been executed to avoid payment 
of the amount due to the estate:— 

(1) Sipurdnama dated 24th March, 1916 
(Ex. 43) in favour of Parkash Narain 
(defendant No. 8). 

(2) Sipurdnama dated 26th September, 
1917 (Ex. 40) in favour of Musammat Jilai 
(defendant No. 6). . 

He prays for a declaration that the defen- 
dant No.lis the owner ofthe property in 
suit detailed in the list attached to the 
plaint and that the defendant No. 1’s rights 
in the said property are open to sale for 
the payment of the debts due to the 
plaintiff. 

The defendants Nos. 6 to 8 are the 
principal contesting defendants in this 
ease, The defendant No. 6 (Musammat 
Jilai) is a prostitute. She was in the keep 
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ing of Rajendra Narain (defendant No. 1). 
The defendant No. 7 (Musammat Prem 
Rani) is the widow of Pandit Prem Narain, 
brother of Rajendra Narain (defendant 
No. 1). The defendant No. 8 (Parkash 
Narain) is the son-in-law of Rajendra 
Narain (defendant No. 1). He is the 
husband of Musammat Parkash Rani (de- 
fendant No. 13), the daughter of Rajendra 
Narain (defendant No.1). Rishi Narain 
(defendant No. 12) and Musammat Shiam 
Pati (defendant No. 14) are the children 
of Parkash Narain (defendant No. 8) and 
Parkash Rani (defendant No. 13), They 
have been impleaded as they claim to have 
been benefited by the deed dated the 
24th March, 1916. The defendants Nos. 9 
to 11 were impleaded on the allegation that 
they had obtained redemption of certain 
mortgages relating to the Nagror property, 
from the defendant No. 6 illegally and in 
collusion with the defendant No. l and 
were therefore liable to pay the mortgage 
money to the plaintiff. , The defendants 
Nos. 2 to 5 were added as pro forma de- 
fendants. The defendant No. 2 is the 
Receiver appointed by the Insolvency 
Court. The defendants Nos. 3 to 5 were 
parties to the insolvency proceedings. 

The defendants Nos. 1 to5 did not ap- 
pear in the trial Court and the case pro- 
ceeded ex parte against them. The defen- 
dants Nos. 6 to 1z filed their written state- 
ments contesting the suit. The defendants 
Nos. 13 and 14 adopted the defence of the 
defendants Nos. 8 and 12, 

The claim was resisted by the defendants 
Nos. 6 to 14 on various grounds. Their 
defence may be shortly stated. 

Musammat Jilai (defendant No. 6) denies 
that the deed of transfer dated the 16th 
September, 1917 is fictitious as alleged by 
the plaintiff. She claims the property 
comprised in that deed as her self-acquired 
property. She makes the following 
allegations in her written statement:— 

She has been living with the defendant 
No. 1 as his wife for thirty years, She had 
with her about Rs. 15,000 when she came 
to live with him, She acquired property 
in village Nagror by purchase and mort- 
gage from time to time through the 
defendant No. 1. He was looking after 
the management of the property on her 
behalf and used to make over the profits 
to her. She came to know in or about 1910 
that he had obtained the deeds in his own 
name. She questioned him about that and 
then be told her that she might get the 
deeds transferred in her own name when- 
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ever she liked to do so. He executed one. 
deed in her favour in 4911 and another in 
1915 but she was not satisfied with the 
contents of those deeds and so they were 
not registered. When she pressed him 
hardin 1917, he executed in her favour, 
the deed dated the 26th September, 1917, 
of which she came to know subsequently. 
She came to know that certain facts were 
entered in the deed wrongly. and certain 
conditions entered therein were prejudicial 
to her interest, but she thought it expedient 
to keep quiet, She alleges further that 
the house which has been built on Nos. 
7993 and 7225 to 7228, out of the numbers 
in suit, belongs to her, that the flour mill 
was also purchased by her and that the 
suit is barred by time. 


Musammat Prem Rani (defendant No. 7) 
alleges that the house standing on Nos, 
72,0 to 7286 and 7243 and 7244 was 
built by her husband Pandit Prem Narain, 
who died in or about 1903. She claims the 
property as the heir of her husband Prem 
Narain deceased and alleges that she has 
all allong been in possession thereof and 
that the defendant No. 1 has no right to 
or interest in the property. 


The defendants No. 8, 12, 13, and 14 allege 
that the deed of transfer dated the 24th 
March, 1916 was executed by the defendant 
No. 1 under the following circumstances:— 
The defendant No. 1 had no male issue. 
His wife died long ago. The defendant 
No. 8 is the only daughter of the defen- 
dant No. 1. The defendant No. 1 was bound, 
in accordance with the biradri custom, 
to provide for the heavy marriage expenses 
of his daughter's daughter (defendant No. 
14). He therefore executed the deed in 
questior at the instance of some relations 
and biradri people and specified therein 
the rights of the defendants Nos. 8 and’ 
12 to i4. They alleged further that the 
deed was duly acted upon and enforced 
from time to time, that the Payagpur 
Estate had full knowledge of the transfer, 
that the‘defendant No. 1 was not indebted 
to any pefson,at the time of the execution 
of the deed, that the debts incurred by 
the defendant No. 1, subsequently, cannot 
affect the validity of the deed, that the 
*plaintiff can have no claim as, against 
the contesting defendants, withe regard 
to the liability, if any, of the defendant 
No 1, that the defendants Nos. 12 and 14 
have become owners of the Nagfor property 
also as thedefendant No. 6 has appropriated 
the mortgage money paid by the defengants 
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. Nos. 9 to 11, that the present suit is not 
maintainable, the elaintiff being a sche- 
duled creditor, that the flour-mill in suit 
belongs to the defendant No. 8 as his self- 
acquired property, that the house in suit 
belongs to the defendants Nos.6 and 8 as 
it was built by them, that the plaintiff 
having relinquished his rights in respect 
of the.Nagror lands can claim no charge 
on that property and that the guit is barred 
by time. 

The defendants Nos. 9 to 11 alleged that 
they did not know that any portion of the 
Nagror property had been hypothecated in 
favour of the plaintiff and that they redeem- 
ed the three mortgages in question from 
the defendant No. 6 honestly and legally 
&nd were not therefore liable to pay the 
mortgage money to the plaintiff. Having 
regard to the result of the suitso far as 
. these defendants (i e, defendants Nos. 9 
to 11) are concerned, we do not think it 
necessary to state their defence in detail. 

The learned Subordinate Judge framed 
several issues and found as follows:— 
“(1) The deed dated the z6th September, 
1917 in favour of defendant No. 6 and the 
deed dated the 24th March, 1916in favour 
of defendant No. 8 were executed by the 
defendant No, 1 conclusively in order to 
defraud the plaintiff. Both the transfers 
were made in bad faith and are fictitious 
and void. The defendant No. 1 was indebt- 
ed to the plaintiff at the time he executed 
the deeds in quastion. 

(2) The entire property in suit with the 
exception of flour mill and the properties 
redeemed by the defendant No. 9 (1.e., items 
Nos. 2, 15 and 17 of the list relating to Nagror 
property) still belong to the defendant 
No. land he is in attual possession thereof 
and is benefited by them. . 

(3) The defendants -Nos. 9 to 11 are not 
' liableto pay the mortgage money to the 
plaintiff on account of the mortgages dated 
the 24th February 1890, Sth April 1907 and 
26th June, 1890 redeemed by them from the 
defendant No. 6, 

(4) The plaintiff relinquished» his lien 
on the properties comprised jn the aforesaid 
mortgage deeds redeemed by the defen- 
dants Nos. 9 to 11. 

(5) The plaintiff's suit is maintainable. 

(6) The plaintiff had no knowledge of tha 
righte* of the defendants Nos. 8 and 12, 
specified in* the deed of the 24th March, 
1916, ag alleged. | 

(7) Tue suit is not barred by time 
as alleged by the contesting defendants. 

(8), The plaintiff relinquished his rights 
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“with respect to certain Wagror lands in 
Suit No. 49 of 1923. 

(9) The defendants Nos. 8 and 12 are 
bound by the subsequent dealings of defen- 
dant No.1 with the properties covered by 
the deed of the 24th March, 1916 " 

The result was that the learned Subor- 
dinate Judge decreed the plaintiff's claim 
for the declaration that the defendant No. 1 
is the owner of the properties Nos. 1, 2, 
3and 5 (with the exception of the proper- 
ties redeemed by the defendant No. 9, that 
ie, items Nos.2, 15 and 17 “of the list 
relating to the Nagror property), of the 
list of properties attached tothe plaint and 
that they are liable to sale in execution of 
the money due to the plaintiff. He dismissed 
the claim with respect to the property No. 4 
of the list (that is the flour mill) and the 
property redeemed by the defendant No. 9 
mentioned above. He also dismissed the 
claim for the declaration that the redemp- 
tion of the mortgage of the 24th February, 
1890, by the defendants Nos. 9 to 11 was 
illegal and null and void. 

Parkash Narain (defendant No, 8), Musam- 
mat Jilai (defendant No. 6) and Musammat 
Prem Rani (defendant No. 7) have filed 
these appeals. Parkash Narain is the ap- 
pellant in Appeal No. 1. Musammat Jilai 
is the appellant in Appeal No. 2 and Mu- 
gama Prem Rani, the appellant in Appeal 

0. 4, 

The Counsel for the appellant in:Appeals 
Nos. 1 and 2 have confined their arguments 
to two points. They contend (1) that the 
transactions evidenced by the deed dated 
24th March, 1916 (Ex. 43), and the deed 
dated 26th September, 1917 (Hx. 40), are 
good and bona fide transactions and cannot 
therefore be challenged by the plaintiff and 
(2) that the suit is barred by time as against 
them. The Oounsel forthe appellant in 
Appeal No. 4 contends that the lower Oourt 
has erred in holding that she has no title 
to the house standing on Nos. 7230 to 7236 
and 7243 and 7244 and that the property 
belongs to the defendant No 1. 

Our judgment in this appeal (i.e., Ap- 
peal No. 1) will govern all the three ap- 
peals. 

It is clear from the undisputed facts sum- 
marised above that though the defendant 
No. 1 managed to hold the theka of Diha 
for about 12 years, the theka rent always 
remained in arrears with him. It is said 
that he did not remain in possession of the 
village as the thekadar in 1323 and 1324 
Fasli but this does not appear to be true. 
The compromise dated 18th May, 1917, 
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Ex. H-50), whieh was filed in the Civil 
Suit of 1917, shows that the theka was re- 
‘newed for seven years from 1323 Fasli and 
the defendant No. 1 had agreed to pay rent 
for 1323 and 1324 Fasli also. Why should 
he have got the theka renewed from 1323 
Fasli and why should he have agreed to pay 
rent for 1323 Fasli and 1324 Fasli if he had 
not really remained in possession of the 
village in those yeare? It should also be 
noted that it was finally held by the 
late Court of the Judicial Commissioner 
of Oudh inthe rent Suit of 1921 that the de- 
fondant No. 1 had not been actually ejected 
and that he continued in possession in 
1323 and 1324 Fasli as before (see Ex. 47). 

Now we proceed to consider the deed 
dated 24th March, 1916. ; 

The deed in question was executed by 
the defendant No. 1 in favour of his son-in- 
law, defendant No. 8, after the first decree 
for arrears of rent was passed against him. 
It is contended, with reference to the sale- 
deed of 1915 (Ex. 13), that defendant No. 1 
was not indebted to the plaintiff at the time 
of the execution of the deed dated 24th 
March, 1916. Itis true that the defendant 
No. 1 had executed the sale-deed, but it 
cannot be said that the plaintiff's claim 
was really satisfied when that deed was 
executed in his favour. The fact is that 
the plaintiff never accepted the sale-deed. 
He sued for cancellation of the deed as 
Soon as he came to know of the fraud 
practised upon him by the defendant No. 1. 
He sued for cancellation of the deed on the 
ground that the defendant No. 1 having 
colluded with the officials of the estate had 
executed the deed contrary tothe terms 
which had been settled between the parties 
and that the property conveyed by the 
deed was not really worth the price entered 
theréin. The defendant No. 1 being the 
author of the sale-deed, must have had 
knowledge of all the defects in respect of 
the deed. He must have apprehended that 
trouble would arise over the matter and 
that there would be litigation about it 
some day cr other. His apprehensions 
were realised. The plaintiff sued to set 
aside the sale-deed and it was eventually 
set aside by the Oourt. The defendant 
No. Is liabilities reverted when the sale- 
deed was set aside. The circumstances of 
the case show that the defendant No. 1 
had executed the deed in question (that is 
the deed dated 24th March, 1916) to ward 
off the effects and consequences of the ap- 
prehended litigation. 

Jt appears that there was a conspiracy 
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between the defendant No.1 and his son-in- . 
law, defendant No. 8, aad that they went to 
the length of even forging a document 
called tasfianama (deed of settlement of 
disputes, Ex. 46 dated 15th’ October, 1918) 
to defraud the plaintiff. The document 
(Ex. 46) is connected with the sale-deed 
(Ex. 13) dated 30th October. 1915 (register- 
ed on the 6th November, 1915), the spurd- 
nama, (Ex. 43), dated 24th March, 1916, and 
the instalment bond (Ex. 8) dated 19th 
June, 1917. The object was to depriva the 
plaintiff of all his just dues somehow or 
other, to have even the instalment bond of 
19th June, 1917, declared void, to put the 
property of the defendant No. 1 out of the 
reach of the plaintiff by showing that he 
had agreed to the terms of the sipurdnama 
dated the 24th March, 1916, and to retain the 
theka of village Diha for a-longer period. 
The defendant No. l's son-in-law (defendant 
No. 8) was to become the thekadar of the 
village for the long period of 14 years from 
1333 Fasli. This deed purports to have 
been executed by the Raja of Payagpur, 
the defendant No. 1 and the defendant 
No. 8, It was produced in the rent Suit of 
1920, The defendant No. 1 admits that 
the document was produced in the Revenue 
Court at his instance by Chaturi. It is 
noticeable that Ohaturi is the father of 
Ramdin on whose application the defendant 
No. 1 had been adjudged an insolvent. The 
document was produced in the Rent Oourt 
on the 3rd July, 1921. The suit was final- 
ly decided by the late Court of the Judicial 
Commissioner of Oudh on the 6th May, 
1923. The Judicis] Commissioner held 
that the document was not genuine (see 
Ex. 47) The document was produced 
again in the suit which was decided by the 
First Subordinate Judge of Bahraich on 
the 28th March, 1924. The plaintiff had 
brought that suit against the defendant ' 
No. 1 (Rajendra Narain) on the basis of the 
inetalment bond dated the 19th June, 1917. 
It was held again that the document was not 
genuine, 

The le£rned Subordinate Judge made the 
following Observations in rejecting the do- 
cument:—The document has not been proved 
by any eatisfactory evidence and therefore is 
not legally admiesible in evidence. Besides 
its appearance and contents show that it is 
a forgery. The Judicial Commissioner has 
already found that it is fictitiotis. The de- 
fendant (Rajendra Narain) ie so unserupu- 
lously bold that even after this finding he 
has filed it again in this Court to prove his 
false plea of payment. I sentit to Mr. | Stott 
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Government Examiner of questioned do- 
cuments for his opiniqn, His report is to 
the effect that the signature of the Raja on 
this document isa traced forgery. I find 
that it is not genuine and that the defend- 
ant has paid nothing (see Ex. 50). 

In speaking of this document, Parkash 
Narain states in his evidence that he had 
received jt from his father-in-law, the de- 
fendant No. 1, and had signed it to express 
his consent to the arrangement contained 
therein and had then returned it to him: 
He says that he had signed it under the 
influence of his father-in-law, the defendant 
No. 1, and that it bore no signatures at the 
time it was signed by him. The document 
was not, and could not be, enforced as it 
was held not to be genuine and both the 
father-in-law and the son-in-law failed in 
their attempt to cheat the plaintiff by get- 
ting up the document. They gueceeded, 
however,in keeping themselves away from 
the clutches of the criminal law. 

The deed dated 24th March, 1916 (Ex. 43) 
which is described as sipurdnuma is a 
deed of a peculiar and unusual character. 
It covered the entire property which the 
defendant No. 1 then owned and also the 
property which he might acquire in future. 
By this deed the defendant No.1 appoint- 
ed his son-in-law, the defendant No, 8 "the 
sipurddar of all property and all rights 
and assets not named herein to which 
I (defendant No. 1) am now entitled 
or might become entitled to, in future,” 
(See para. 8 of the deed), The Nagror 
property comprised in the sale-deed 
dated 30th October, 1915, mentioned above 
was not and could not, of course, be im- 
pressly included in the deed in question 
as the sale-deed had not been set aside 
up till then. The reference in this deed 
to the property to which the executant 
might become entitled in future is signifi- 
cant. By the deed in question the defend- 
ant No. l requires his son-in law (defend- 
ant No. 8) to make over certain. moveable 
property and the profits of the immoveable 
property (Nos.2 and 3 in_suit) to, the de- 
fendant No 13 (defendant No. 1’s daughter) 
or purchase for her another próperty by dis- 
posing of the immoveable property, if 
so desired by her. The deed also makes 
provisions, out of the moveable propp-. 
erty, for the marriage of the defendant 
No. 14 (daughter of defendents Nos. 8 and 
13), for the maintenance of Musammat Jilai 
(defendgat No 6), for the construction of 
one building for her residence and another 
building for keeping alive her memory after 
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her, death, for her funeral expenses and for 
erecting for the defendant No.*1 himse fa 
small shivala with a phulwari and a samadh 
(grave) by the side of the road in village 
Diha. The sipurdda~ (defendant No. %) is 
required also to make over the entire pro- 
perty to the sons ofthe defendant No. 13 
(defendant No. 1's daughter) in equal shares 
on their attaining majority, . The sipurd- 
nama lays on the sipurddar the duty of 
carrying out the provisions of the deed. 
Let us see now what was the cause or 
explanation of the settlement or transfer in 
question. The defendant No. 1 was 44 or 45 
years old at the time he executed the deed in 
question. It isnot denied that his son-in-law, 
daughter and daughter's children are in 
affluent circumstances. His son-in-law (de- 
fendant No. 8) who is the son of a leading 
Pleader practising at Dehradun, is a zemine 
dar and a general merchant and owns 
several houses in Dehradun and Mussoorie, 
Why should the defendant No.1 have © 
thought of providing for them at that time?. 
The cause or the explanation of the sipurd- 
nama as stated in the deed is that the 
executant wished to give up worldly connec- 
tions and anxieties for want of capacity to 
manage his affairs efficiently and it was, 
therefore, necessary for him to entrust his 
property tosome one for the purpose of 
carrying out his wishes. We note that this 
man never gave up the worldly connections 
and anxieties and has not renounced the 
world up to this time. It is stated in the 
deed that the property was entrusted to the 
sipurddar (defendant No, 8) as he had 
agreed to take charge thereof, but the de- 
fendant No. 1's evidence shows that the 
defendant No. 8 was not even consulted 
before the execution of the deed. He (de- 
fendant No. 1) states in his evidence that 
the defendant No, 8 never came to Bahraich 
in connection with the execution or settle. 
ment of the terms of the deed and that it 
was not executed in his presence, It is 
noticeable that the defendant No. 8, who 
was examined several months after the de- 
fendant No. 1 was examined, contradicts the 
defendant No. 1 by stating that he was 
present at the time of the execution of the 
deed. The principal reason given by the 
defendant No. 8 in his written statement 
for the execution of the deed in question ig 
that the defendant No. 1 was under an 
obligation to provide for the heavy marriage 
expenses of his daughter's daughter in 
accordance with the biradri custom and he 
had, therefore, executed the deed at the 
instance of his relations and biradri people, 
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Thera is no evidence in support of this 
allegation. It isinconsistent with the reason 
given in the deed and appears to be untrue 
on the very face of it. The defendant No.1 
had already transferred his Nagror property 
by the sale-deed dated the 30th October, 
1915, mentioned above. He transferred to the 
defendant No, 8 by the deed in question 
(Hx. 43) all his moveable property and the 
remaining immoveable property together 
with any properties sad rights that he 
might acquire in future. He thus deprived 
himself of his entire property at the time 
ofthe execution of the deed in question. 
It is quite improbable that he would have 
reduced himself to abject poverty by exe- 
euting the deed in question simply for the 
purpose of discharging the alleged moral 
obligation of providing for the marriage ex- 
penses of his daughter's daughter. 

In our opinion no reasonable cause or 
explanation of the settlement, trust or 
transfer, is given snd no necessity for exe- 
cuting the deed is made out as alleged. 

And this brings us to the question whe- 
ther the defendant No. 8 has carried out the 
provisions of the deed as a sipurddar or 
trustee. 

List No. 1 given in the deed in question 
consists of decrees and bonds ete, to be 
realised at Bahraich. The defendant No. 1's 
daughter was to be benefited by the money 
thus realised. The defendant No. 8 states 
in his evidence that the money was realised 
but the question is what became of it. It 
is noticeable that he does not say that it 
was paid to the defendant No. 1's daughter. 
If he realised the money and paid it to 
the defendant No. l's daughter, then where 
are the accounts and the receipts?, No 
accounts or receipts are forthcoming. The 
defendant No. 8 speaks of some accounts 
in his evidence but no accounts have been 
produced in this case. He is admittedly a 
business man, Asa trustee, he must have 
kept and produced the accounts. It appears 
that he brought some suits and took out 
execution of some decrees; but this is not 
strange in coiourable transactions. 

List No. 2 of the deed relates to the 
zemindart shares in villages Hariharpur 
(including Sherpur) in the Lucknow District 
and Ant Sant in the Hardoi District, It has 
been found that the profits of the zemindari 
shares were paid to the defendant No. 8 by 
the lambardars or co-sharers. The lambar- 
dars or co-sharers were bound to pay the 
profits to the defendant No, 8 as his name 
had been entered in the village papers. 
Mere formal entries in the village papers 
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are, in such cases, of little value. In a 
colourable transaction an attempt is natur- 
ally made to give it the appearance of a 
real transaction. But the important ques- 
tion is—what became of the profits which 
the defendant No. 8 realised' as stated by 
him and who actually got them? He does 
not statein his evidence that he gave the 
money to the defendant No. l's daughter 
who was to be benefited by it under -the 
deed. The questions which arise in respect 
of the bond-debts and decretal amounts 
realised by the defendant No. 8 in connec- 
tion with the list No. 1 mentioned above, 
arise in respect of the profits of the zemin- 
dari shares also, The defendant No. 8 has 
produced no accounts though he speaks of 
some accounts in his evidence. He was 
bound as a trustee to keep regular accounts 
of receipts and disbursements, He should 
have produced them to show the bona fide 
character of the transaction in question. 
He has, however, failed to do so. 

List No. 3 relates to the sum of Rs. 10,000 
which was to be left in deposit with the 
plaintif under the sale-deed of the 30th 
October, 1915, The sale-deed was not, how- 
ever, accepted by the plaintiff and it was 
eventually set aside. Thus no money was 
left in deposit with the plaintiff. It appears 
that this is one of the items in respect of 
which Ex. 46 mentioned above was forged 
by the defendant No. Lin consultation and 
in collusion with the defendant No. 8. 

List No. 4 consists of the money deposited 
in the Kashmiri Bank. The defendant 
No. 6 and the defendant No. 1's own grand- 
sons (daughter's sons) were to be benefited 
by the money under the deed in question. 
The defendant No. 8 was to carry out 
Several directions given in the deed with 
reference to this deposit. The defendant 
No. 1 had got the whole amount transferred 
to the defendant No.6 in the accounts of: 
the Bank in January, 1914, He, having 
executed the deed in question in 1916, 
ought to have given notice to the Bank 
without any unnecessary delay as to the 
fresh arrangements he had made with 
respect tothe deposit; but no notice was 
given to the Bank by him. The defendant 
No.1 also, who was appointed sipurddar 
or trustee to carry out the directions given 
in the deed, did nothing in the matter for 
about ten years. It is noticeable that he 
thought of giving notice to ethe Bank in 
April, 1926, about one year after the institu- 
tion of the present suit. The Bank went 
into liquidation and ultimately the money 
was paid by the liquidator to the defend- 
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ant No. 6 throügh the defendant No. 1. 

It appears that no effect was given to the 

directions given in the deed with reference 

to the list under consideration. As observ- 

ed by the learned Subordinate Judge “the 

fact speaks for itself and gives a clue to the 
real intention of the author of the deed.” 

' ‘Lista Nos. 5 and 6 relate to the income 
of the village Diha. The defendant No. 8 
admits in his evidence that he did not get 
possession of the village as a thekadar and 
80 he had nothing to do with the income 
of the* village or with the rent which was 
in arrears with the tenants and was to be 
realised from them. He admits that he 
received no income from the Bahraich pro- 
perty covered by the deed in question. 

Lists Nos. 7 and 8 relate to certain mort- 
gagee rights in Patti Pirghulam in Nagror 
and also in village Thela in the district of 
Bahraich. The defendant No. 8 states in 
his evidence that he realised the money on 
account of these properties and that he 
has got the money with him. He then 
changes his statement and says that the 
money is in fact with his wife. He then 
admits that he received no yearly income 
from the Bahraich properties covered by the 
deed in question and that he does not know 
whether any rent was realised from Patti 
Pirghulam which was held under a posses- 
sory mortgage. It appears that the direc- 
tions given in the deed with reference to 
these lists also were not carried out. 

The defendant No. 8 is a resident of 
Dehradun. He states that he used to come 
to Bahraich sometimes twice a year only, 
that he used to stay for about a month 
in winter and for about a fortnight in 
summer and that his agents used te 
work for him at Bahraich. He has named 
several agents but itis noticeable that he 
has not examined a single agent in this 

. case. His father-in-law (defendant No. 1) 
endeavours to deny that he looks after the 
zemindari business of the defendants Nos. 
6 and8 but he ia constrained to admit that 
he does so when requested by them or 
their servants. It appears that he tries to 
conceal the fact that he is really in pos- 
session of the entire property. When the 
house property in suit was attached by the 
plaintiff in execution of his decree for 
arrears of rent against defendant No.1 ip 


1922, i, was defendant No. 1 himself who 


applied for postponement of sale (Bee Exs. 
23 and 24) When the order for sale of 
the propemy had been made by the Oourt 
it was defendant No. 1 who applied for 
postponement of sale under O. XXI, r, 83, 
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of the Oode of Civil Procedure to enable 
him to raise the amount of the decree 
(See Ex. 27). When the property was 
eventually sold it was the defendant No. 1 
himself who applied for. setting aside the 
gale under O. XXI, r. 90, Oriminal Procedure 
Code. What business had he to file these 
applications and objections in the exe- 
cution proceedings after the execution of 
the deedin question if the deed was not in 
fact fictitious? When he was confronted 
with all this the only explanation that he 
could offer was that he did not dare inform 
the defendant No.8 of the sale proceeding 
out of shame. This also speaks for itself. 
It is impossible to accept this explana- 
tion. It appears that the deed in question 
was not made over to the defendant No. 8 
and the defendant No. | himself was keep- 
ing it in his own custody. It was the defen- 
dant No. 1 who produced the deed in the 
rent suit between him and the plaintiff 
on the 10th November, 1920 (See Ex. 94). 

Now we proceed to consider the deed of 
the 26th September 1917 (Ex. 4U) executed 
by the defendant No. 1 in favour of 
Musammat Jilai (defendant No. 6) in re- 
spect of the Nagror property. 

Musammat Jilai as already stated is 8 
prostitute, She wasin the keeping ofthe 
defendant No. l. She had been in his 
keeping for many years before the exe- 
cution of the deed in question. She also 
remained in his keeping for several years 
after the execution of the deed. It is now 
gaid that she left him in 1975, The 
present Suit was instituted in 1925. The 
deed in question which has been described 
as ‘a deed of delivery of entrusted property’ 
is of an unusual and peculiar character. It 
refers to two previous deeds (Exs, F-l 
dated 6th November, 1911, and Ex. F-3 
dated llth February 1915) which purport 
to be deeds-of-gift executed by the defen- 
dant No, 1 in favour of the defendant No. 6 
in respect of the Nagror property. These 
deeds were not registered-as required by 
law. In speaking of these deeds the 
defendant No, 1 states in his evidence that 
he executed them only to please her for the 
time being and didnot really want to 
dispose of the property in her favour and that 
hedid not get them registered as his motive 
The previous 
deeds (Exs. F-1 and F-3) show that the 
Nagror property was owned and possessed 
by the defendant No. 1. He states clearly in 
his evidence in this case that he had pur- 
chased the Nagror property out of the 
assets of his father. An attempt was made 
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to conceal the true facts when the deed in 
question (Hx.°40) was executed by the 
defendant No. 1 on the 26th September 
19i7. The recitals in the first portion go 
to show that the defendant No. 6 was the 
realand absolute owner of the property 
which was held by the défendant No. l in 
his charge for management and supervision 
only and that she had every right to dis- 
pose of it as she liked. However the 
recitals that follow show that she was not 
the real and absolute owner of the property 
and that the property had been purchased 
for her subject to certain conditions, She 
was given an estate for life only in the bulk of 
the property “and the remainder was to pass 
to the defendant No. l's grandsons (daugh- 
ter's sons) on her death." This shows that she 
was not really the owner of the property as 
stated in the first portion of the deed. The 
defendant No. 6's story, in her written 
statement, that she had got Rs. 15 000 with 
her when she came to live with the defen- 
dant No. 1, that she acquired property in 
Nagror from time to time through the 
defendant No.1 with her own money and 
that she being a pardanashin the defen- 
dant No. 1 got the title-deeds of the pro- 
perty executed in his own name without her 
knowledge is not supported by any re- 
liable evidence. Her own uncorroborated 
evidence on this point cannot be believed, 
she being & highly interested person. 

; The evidence given by Rajendra Narain 
(defendant No. 1) shows that she had no 
cash with her when she came to live with 
him and he states clearly that he himself 
had acquired the Nagror property out of the 
assets of his father and that he was the 
owner thereof tillit was transferred by him. 
The evidence given by the defendants 
Nos. 1 and 6 shows that the defendant 
No. 1 was really in possession of the pro- 
perty. He was admittedly in possession 
of the property before mutation was effect- 
ed in favour of the defendant No. 6 under 
the deed in question. As to her subsequent 
possession it is said that she was 
making collection through her agents and 
karindas, Several persons are named and it 
is said that they were in the service of the 
defendant No. 1 and defendant No. 6 both- 
None of them has however been examined 
in this case. An attempt has been made to 


prove the defendant No. 6's possession by ` 


examining same tenants who have pro- 
duced some patias and receipts. They are 
unsummoned witnesses and the receipts 
and pattas are not satisfactorily proved. 
‘Most of the receipts are of dates subsequent 
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to the institution of the pfesent suit. We 
are not prepared to rely on this evidencé 
which appears to have been manufactured. 
The learned Subordinate Judge was per- 
fectly right in rejecting the evidence of these 
witnesses and the receipts and pattas pro- 
duced by them. It appears that the defen- 
dent No. lhimself had got mutation effect- 
ed in Musammat Jilai’s favour in January 
1918 without her knowledge, His state- 
ment in. the mutation proceedings shows 
that he had already made over to her the 
deed in question and tbat she had. collected 
the rent for the Kharif 1325 Faslı (See Ex. 
41). Her evidence, however, shows 
that she came to know of the existence of 
the deed in questionfrom the defendant 
No. 1 only after mutation had been effected 
in her favour. 

No satisfactory explanation has been 
given and no necessity is made out for the 
deed in question. The defendant No. 1 
wishes itto be believed that he used to 
pay the defendant No. 6 Rs, 50 a month 
and as some trouble arose in this con- 
nection he executed the deed in question.in 
her favour so that she might realise her 
monthly pay conveniently and there might 
be no trouble in future. The defendant 
No. 6 now states in her evidence that the 
defendant No. 1 was not paying her any 
fixed allowance, that he was providing for 
daily expenses only partly and that she 
used to spend money from her own pocket 
for the rest. 

There is no doubt that the deed in 
question is a fictitious deed and there was 
no intention to convey any title by this 
deed and the title as well as possession 
throughout remained with the defendant 
No. 1. He had executed Ex. 43 mentioned 
above in favour of his son-in-law, defen- 
dant No.8 soon after he had executed the 
sale-deed (Ex. 13) in favour of the plaintiff.. 
When the ssle-deed was not accepted by 
the plaintiff and was eventually set aside 
in May 1917 the defendant No. 1 executed 
the deed in question (Ex. 40) in favour of 
his mistress, Musammat Jilai (defendant No, 
6), on the 26th September, 1917. Why should 
he disburden himself of the entire Nagror 
property so soon after the cancellation of 
the sale. deed. His intention surely was to 
hold the theka without paying the theka 
money, to make as much money, as he 
could by sticking to the theka,,and to keep 
the property out of the reach of the plaintiff 
by all possible means. It is tue that -he 
had executed an instalment bond in favour 
of the plaintiff for Rs. 9,000 in June 1917, 
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hypothecating some property out of the 
Nagror property, but the fact remains 
that he was indebted* to the plaintiff and 
his intention was to stick tothe theka with- 
out paying 
The whole course of his conduct shows 
that he was trying to defeat and defraud 
the plaintiff by all means which he could 
think of. When the plaintiff brought a 
suit in 1922 on the basis of the instalment 
bond of 18th June 1917, mentioned above, 
after some property out of the property 
comprised therein had been redeemedby the 
mortgagor without impleading the plaint- 
iff, the claim was resisted by Rajendra 
Narain (defendant No.1) and his mistress 
Musammat Jilai (defendant No. 6) both on 
the grounds that the bond was without con- 
sideration, that the debt, if any, was paid 
off,that the suit was premature, that the 
plaintiff was not entitled to any interest, 
that the bond was not binding on Musam- 
mat Jilai (defendant No. 2 in that suit) 
and that she wasa prior transferee. It is 
not necessary to state here the cireumstan- 
ces under which Rajendra Narain and his 
mistress, Musammat Jilai, had allowed 
redemption of the property as the plaintiff's 
claim in the present suit has been dismiss- 
ed as against the mortgagors and no appeal 
has been filed by the plaintiff from the 
decision in that connection. It is sufficient 
to note that the plaintif had brought the 
suit against Rajendra Narain (defendant 
No. 1) and Musammat Jilai (defendant No. 
6) both praying for sale of the hypothecated 
property and for a simple money decree in 
the ‘alternative. It appears that the plaint- 
iff had to pray fora simple money decree 
in the alternative as his right to recover- 
the money by sale of the hypothecated 
property, before the expiration of the 
whole period provided for paynfent of all 
| the instalments, was open to question in 
that suit. A simple money deeree was 
passed in that suit on the 28th March 1924 
for the sum of Rs. 3,570 principal with 
interest and costs. It wasin that suit that 
Er. 46 mentioned above was held to bea 
forgery. litis noticeable that Musammat 
Jilai (defendant. No. 6) claimed no right 
to or interest in the property by virtue of 
the deed in question (Hx 40) dated 26th 
September, 1917, She set up her right as 
a prior transferee and this was clearly done 
from dishonest motives.She was notand could 
not be a prior transferee by virtue of the unre- 
gistered deeds Exs. F-1 and F 3 mentioned 
above, The learned Subordinate Judge made 
the following observations in his judgment 


the theka money in future. 
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dated the 28th March 1924, on that pqint:— 
“The defendants (Rajendra Nayain and 
Musammat Jilai defendants Nos. 1 and 6 in 
this suit) have produced no registered 
documents which might have been execu- 
ted by defendant No.1 (Rajendra Narain 
in favour of the defendant No. 2 Musammat 
Jilai), transferring the mortgaged immove- 
able property to the defendant No. 2 
(Musammat Jilai) before the execution of 
the mortgage-deed in suit. In my opinion 
she has no interest. There ie deep col- 
lusion between the defendant No 1 and 
his concubine defendant No. 2 (defend- 
ants Nos, land 6 in the present suit)." 
Asit was held in that suit that Musemmat 
Jilai had no interest in the mortgaged 
property, her appeal was allowed by the 
Additional District Judge of Gonda on the 
4th February, 1925, and she was not 
held liable to pay any amount to the 
plaintiff who had obtained a simple-money 
decree from the Court of the Subordinate 
Judge (See Exs. I-11 to 1-13, 50 and F-7). 
The result of that litigation shows that 
the conduct ofthe defendants Nos. 1 and 
6 was fraudulent and collusive and that 
the deed in question was treated by them 
as a fictitious deed. Musammat Jilai 
(defendant No. 6) has dishonestly set up 
the deed in question asa genuine transac- 
tion in the present suit. Her case in the 
lower Oourt was that she had acquired 
ihe Nagror property through the defend- 
ant No. 1 with the money which she had 
brought with her at the time she came 
to live with the defendant No. 1. This 
ease has been, .given up now in this Court 
and her learned Counsel has very pro- 
perly admitted in the course of the argu- 
menís that there is no reliable evidence 
to support that story. He has, however, 
contended that the transfer evidenced by 
the deed in question was made in favour 
of the defendant No.6 in consideration of 
her past services as a prostitute, This 
contention of the learned Counsel must be 
overruled as itis against the contents of 
the deed itself and is quite inconsistent 
with the defendant No. 6's case in the 
lower Court. Itis also not consistent with 
the evidence of the defendant No,1 the 
author of the deed. The contention, that 
the plaintiff having failed to question the 
transfer in favour of the defendant No. 6 
in the Oivil Suit. of 1922 cannot question 
it in the present suit, is also not well found- 
ed In the first place, no such plea of 
estoppel. was taken in the lower Court. 
In the second place, the plaintiff never 
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admitted the transfer in question asa 
genuine transaction. The plaintiff hed of 
course ifnpleaded Musammat Jilai iu that 
suit but he had done so simply because 
he had came to know that Rajendra Narain 
(defendant. No. 1) had executed the 
deed in question and:.had got muta- 
tion effected in her favour. He did 
not affirm the transaction, expressly or 
impliedly, simply, by impleading Musam- 
mat Jilai (defendant No. 6) in that suit. 
Having considered the whole evidence 
on the record and all the facts and circum- 
stances of the case we are of opinion that 
both the deeds in question are mere cloaks, 
They are fictitious deeds which were really 
never given effect to. The defendant No. 
1, who has all along been indebted to 
the plaintiff, had executed them fraudulent- 
ly, collusively and dishonestly and 
had thereby attempted to place the 
properties covered by them beyond the 
reach of the plaintiff. They donot repre- 
sent genuine transactions and there never 
wasa bona fide intention on the part of the 
defendant No, 1 to make a settlement, gift 
oriransfer, The so-called trust in favour 
ofthe defendant No. 8 is the cover of fraud. 
The transfers in question were made 
gratuitously and the presumption is that 
they were made to defraud and defeat the 
plaintiff. It is true that mutation was 
effected in favour of theso-called transferees 
but this is not strange in colourable 
transactions. The ostensible working must 
be inline with the cloak. The question 
is—who is working behind the scene? The 
defendant No. 1 appears to be a very 
cunning man. He has done all that he 
could do to cheat and defeat his creditor, 
the plaintiff. The principle of the recent 
decision of their Lordships of the Judicial 
Committee in the case of Raja Mohammad 
Ali Mohammad Khan v. Bismillah Begam 
and another (1) helps the plaintiff in this 
case. It was held in that case that if a 
person executes a deed of wakf but without 
any intention of divesting himself of his 
ownership of hig property, his real intention 
being to utilise the document, shouid it 
become necessary, as a shield against 
any claims that another person might have 
against him, either then or at any future 
time, thereis no real intention to create 
awakf and the deed of wakf executed 
under such circumstances is |invalid, It 


(1) 128 Ind. Cas. 647;7 O. W.N. 821; A. I. R. 1930: 
T. O, 255; 33 Bom. L. R. 185; 33. OC. W.N. 324; 60 M- 
L.J. 341; 33 L. W., 397; (1931) M, W. N.1(e, 0) 
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was also held that ifa pergon, carrying on 8 
business which toa certain extent is of 8 
hazardous character,e and having the op- 
portunity of utilizing the money of another 
person for his own purposes, executes a 
deed of gift of his property in favour of 
his wife, the effect of the deed of gift would 
certainly be to defeat or delay any claim 
which that other person may have at any 
time against him. Such a deed.is false 
and fraudulent and the donor remains: the 
true owner of the property gifted. 

It should be borne in mind hat a 
fraudulent transfermay equally be impeach- 
ed by subsequent creditors as well as by 
those existing at the timeit was made, 

It has been contended before us that the 
learned Subordinate Judge has based his 
decision on the question of fraud, on mere 
suspicion. We are not prepared to accept 
this contention. Itis a truth confirmed by 
all experience that in the great majority of 
cases fraud is not capable of being estab- 
lished by positive and tangible proofs, It 
is by its very nature secretin its move- 
ments, It is therefore, sufficient if the 
evidence given is such as may lead to the 
inference that fraud must have been com- 
mitted. In the generality of cases circum- 
stantial evidence is our only rasource in 
dealing with questions of fraud. If this 
is not done, the ends of justice would be 
constantly, if not invariably, defeated. 

In our opinion the learned Subordinate 
Judge was perfectly right in holding that 
the two deeds in question mentioned above 
were executed by the defendant No. 1 col- 
lusively in order to defraud the plaintiff 
and that both the transfers in question were 
made in bad faith and arefictitious and void. 
The first point must, therefore, be decided 
against the appellants in Appeals Nos. 1 
and 2, e 

In deciding the second point we have to 
consider the question of limitation, , 

It is contended with reference to Arts. 
91 and 120 Sch. 1 of the Indian 
Limitation Act (Act IX of 1908) that the 
suit is barred bytime as against Parkash 
Narain the appellant in Appeal No. Land 
also as against Musammat Jilsi, the appel- 
lant in Appeal No. 2. 


Article 91is in the following terms:— 


“91. To cancelorset 3 years. When the facts entitl- 
aside an instrument ing the plaintiff to 
not otherwise pro- have the instrument 
vided for. cancelled or set aside 

become known to 
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Article 120 is in the following terme:— 
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"120. Suitfor which 6 years. When the right to 
no period of limita- . sue accrues.” 

tion is provided 

elsewhere in this 

schedule. 

We have found that the deeds in question 
are fictitious or sham deeds. They being 
inoperative instruments did not require to 
be set aside under Art. 91—see Pethepermal 
Chetty v. Muniandi Servai (2), see Jagardeo 
Singh v. Phuljharj (3); sse Narsagounda v. 
Chawagounda  Adgounda Patil (4); see 
Mohammad Nazir and another v. Zulaikha 
Bibi (5). 

Article 91 does not apply when a plaintiff 
was nota party to the instrument sought 
to be avoided. The Article is restricted to 
& suit between the parties to the instrument 
or theirsuccessors-in-interest—seeGanapathi 
Aiyar v. Sivamalai Goundan (6), see 
Chhoramani Dasi v. Baidya Nath Naik (T); 
see Din Dial v. Har Narain (8), followed in 
Muhammad Bagar v. Mango Lal (9). 

The Article is restricted to suits brought 
expressly to cancel or set aside orto declare 
the forgery of an instrument and it does not 
apply toa suit where substantial relief is 
prayed for and where the cancellation or 
declaration is subservient or ancillary and 
not necessary to the granting of such relief 
—see Abdul Rahim v. Kirparam Da'ji (10) 
referred to in Narsugounda v. Chawagounda 
Adgounda Patil (4); see Ikram Singh v. 
Intizam Ali (11); see Mohammad Bagar v. 
Mango Lal (9). 

The plaintiff in this case does not sue to 
cancel or set aside any instrument, He 
prays for a declaration that the defendant 
No. 1 is the owner of the property in suit 
and that the defendant No. 1’s rights in the 
said property are open to sale for the pay- 
ment of the debts due to the plaintiff. In 
our opinion the present suit isnot governed 
by Art. 91. We would note that it was not 
seriously argued before us that the suit was 
governed by Art 91. 

(2) 35 I, A. 98; 35 0. 551; 10 Bom. L. R. 590; 120. 


W. N. 562; 5 A. L, J. 290;7 O. L. J. 528; M Bur. L. R. 
108; 18 M. L, J. 277; 4 M. L. T. 12; 4 L. B. R. 266 


(3) 30 A. 375; A. W. N. (1908) 156; 5 A. L.*J. 421. 
(4) 47 Ind. Gas. 581; 42 B. 638° 20 Bom. L, R. 


802 (F. B.). 
as, 54; 50 A. 510; 26 A. L. J. 289; A. I, 


(5) 109 Ind. C 
R. 1928 All. 267 

(6) 17 Ind. Cas, 4; 36 M. 575; 12 M, L. 'T. 207; 23 M. * 
L. J. 306; (1912) M. W. N. 1112. 

(7) 320. 473 at p. 476. 
. (8) 16 A. 73; A. W. N. (1894) 1. 

(9) 22 A. 90; A. W. N. (1899) 188. 

(10) 16 B.'186* 

(11) 6 A. 260; A. W, N, (1884) 73. 
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Ordinarily a suit to set aside ‘a fraudulent 
transfer is subject to the limitation of six 
years provided in Art. 120. It isnot subject 
to the limitation prescribed in Art, 91—see 
Pachamuthu v. Chimnappan (12). In our 
opinion a suit by a creditor to declare the 
invalidity as against him of & fraudulent 
transfer executed "by his debtor (1. 53 of the 
Transfer of Property Act) is not. governed 
by Art. 91, but is governed by Art, 120, If 
the present suit is governed by Art. 120, 
we have to see when the right to sue 
accrued. As pointed out by their Lordships 
ofthe Judicial Committee in the case of 
Bolo v. Koklan (13) there can be no right 
to sue unless there is an accrual of the right 
asserted in the suit and its infringement or 
at least a clear and unequivocal threat to 
infringe that right, by the defendants 
against whom the suit is instituted. The 
question arises—what is the starting point 
of limitation to a suit bya creditor trying 
to avoid a fraudulent deed by a debtor? It 
ie clear that the date of the deed cannot be 
the starting point. How can a creditor sue 
uuless and until he has knowledge of the 
deed? Besidesa fraudulent transfer may 
equally be impeached by subsequent 
creditors as well as by those existing at the 
time it was made—see s, 53 of the Transfer 
of Property Act, We think in such cases the 
right to sue accrues only when the creditor 
hasa clear and definite knowledge of the 
facts, which constitute fraud, and of its 
effect upon his interests. The following 
observations were made by their Lordships 
of the Judicial Committee in Rahimbhoy 
Habibbhoy v. Turner (14):— 

“Their Lordships consider that when a 
man has committed a fraud and has got 
property thereby, it is for him to show that 
the person injured by his fraud and suing 
to recover the property has had clear and 
definite knowledge of those facts which con- 

“stitute the fraud, at a time whichis too 
remote to allow him to bringthe suit. The 
onus isnot discharged by showing that 
some hints and clues reached the plaintiff 
which might have led tosuch knowledge.” 

He is not bound to rush to the Court at 
once on mere suspicion, We have to see 
when the plaintiff had such knowledge of 


(12) 10 M. 213, 

(13) 127 Ind. Cas. 337; 571. A. 325 at p. 331; (1930) 
A. L. J. 1188 at p, 1191; 32 L. W, 338; 34 C. W. N, 1169; 
A. I. R. 1930 P. 6. 270; 59 M. L.J. 621; 32 Bom L. R 
1596; 52 O. L. J. 45; 11 Lah. 657; 31 P. L, B. 832 
P. O 


le ope e 
( (14) 20 I. A. 1 at p. 5; 17 B. 341; 6 Sar, 256; 17 Ind, 
Jur, 109 (P. O.). 
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the two deeds in question. It is contended 
on MT of the appellant in Apre-! Nall: 
with reference to Exs. 14, 15, H.44 and 
H.49 that the plaintiff came to know of the 
deed in question at the end of 1916 or in 
the beginning of 1917. These documents 
relate to the suit brought by the plaintiff 
for setting aside the sale-deed dated the 
30th October. 1915 (Ex. 13). The defend- 
ant No | had alleged in the written state- 
ment filed by him in that suit that he had 
transferred a part of the consideration 
money of Ex. 13 tohis daughters son. An 
issue was raised on that point and an ap- 
plication was made on behalf of the plaint- 
iff under O. XI r. 2, ofthe Code of Civil 
Procedure for the discovery and inspection 
ofthe deed of transfer (if any) in favour 
of the defendant No l's daughter's son. 
There was no trial on the merits in that 
guit and it ended in a compromise. There 
is no evidence on the record to show that 
the deed in question was produced in that 
suit and that the plaintiff (or even his duly 
authorised agent) came to know of it in the 
course of that litigation | We have already 
rejected the appellant's application for 
permission to produce additional evidence 
in that connection under O. XLI r. 27, Civil 
Procedure Code. Even granting that a 
copy of the deed in question was shown in 
May 1917 to the plaintiff's Pleader, wbo had 
denied it, we are not prepared to hold that 
the plaintiff (or his duly authorised agent) 
came to know of the deed at that time. It 
is neither alleged nor shown that that copy 
was a duly certified copy of the deed in 
question. That Pleader must have been 
engaged for the purpose of that suit and 
information tohim was not and could not 
be information to the plaintiff or the plaint- 
ifs authorised agent. The plaintiff of course 
came to know of the deed in question when 
it was produced in the rent Suit between 
him and the defendant No. 1 on the 10th 
November, 1920 (see Ex. 94). If the plaint- 
if's knowledge dates from the 10th Novem- 
per, 1920, even then the present suit is with- 


in time as if was instituted on the 4th May 
een Jilai's learned Oounsel has 
conceded in the course of his arguments 
that, so far as limitation 18 concerned, 
she (appellant in Appeal No. 2; has no case 
if the suit is governed by Art. 120. He, 
"however, contends that the suit 18 governed 
by Art. 91 and it is barred by time as the 
plaintiff came to. know of the deed dated 
-36th September, 1917 (Ex. 40) in or about 


1921. 
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There is no reliable evidence on the record 
io show that the plaintiff came to know of 
the deed in questions before August, 1922. 
The suit is therefore within time even if it 
is governed by Art. 91, but we have already 
held that the suit is not governed by 
Art. 91. 

The question of limitation also must 
therefore be decided sgainst the appellants 
in Appeals Nos. 1 and 2. . 

We take up now the question of the house 
property. 

The house property in suit consists of 
Nos. 7223, 7225 to 7229, 7230 to 7236, 7243 
aud 7244, 

The defendant No. 6 (Uusammat Jilai) 
claims Nos. 7223 and 7225 to 7228, The 
defendant No. 7 (Musammat Prem Rani) 
claims Nos. 7230 to 7236 and 7244 The 
defendant No. 8 (Parkash Narain) does not 
clearly specify in his written statement the 
numbers claimed by him, but para, 27 of the 
written statement shows that he claims the 
entire house property in suit jointly with | 
the defendant No 6. It should be noted 
that Musammat Jilai (defendant No. 6) had 
not claimed No. 7228 and Musammat Prem 
Rani (defendant No. 7) No. 7230 in the 
Insolvency  Court—see Exs. 37 and 38. 
Parkash Narain (defendant No. 8) had 
claimed Nos. 7228, 7229 and 7230 (partly) 
in the insolvency Uourt—see Ex. 26. 

The plaintiff had attached all the num- 
bers in suit (that is Nos. 7223, 7225 to 7236, 
7243 and 7244) in execution of his decree 
dated the 27th February, 1922 (see Ex. 23). 
Parkash Narain claimed the entire house 
property in suit on that occasion (see Ex. 
25). His objection was however dismissed 
on the llth January 1923, Parkash Narain, 
Musammat Prem Rani and Musammat Jilai 
filed another objection jointly claiming all 
the numbers in suit in April 1923—see Ex, 
30 The objection was again dismissed on 
the 30th April 1923—see Ex. 31. For some 
reason or other, the property was not actually 
sold (or the sale was not confirmed) on 
that occasion. The plaintiff again attached 
the same property in execution of his decree 
and Parkash Narain, Musammat Prem Rani 
and Musammat Jilai again filed an objection 
Claiming the entire property. The objec- 
tion was dismissed again in June i924—sea 


‘Ex. 34, Though these objections were dis. 


missed by the executing Oourt, itis notice- 
able that none of the objectors breught any 
suit to establish the right which he or she 
claimed to the property in dispute. The 
property could not eventually bb sold ,in 
execution of the decree as the defendant 
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"No 1 (Rajendra Narain} was adjudicated an 
insolvent in August, 1924, and the plaintif 


was then permitted or directed to bring the : 


"present suit. 
` It is noticeable that when the house pro- 
perty in suit was attached and was going to 
be sold in execution of the plaintiff's decree 
in 1922, the defendant No. 1 (Rajendra 
Narain) had applied under O. XXI, r. 83, 
Civil Procedure Code, for postponement of 
the sale to enable him toraise the decretal 
‘amount by mortgage. His application 
shows that he was claiming the entire pro- 
perty as his own property—see Ex. 27. 
"This shows that the objections filed by his 


son-in-law, his sister-in law and his mistress: 


were all fraudulent and collusive. 

Musammat Jilai (defendant No. 6) says 
that the house which she claims was built 
by ber under the supervision of the defend- 
ant No 1. Her evidence stands uncorrubo- 
rated on that point andcannot be relied 
upon, she being a highly interested person. 
The evidence given by the defendant No.1 
shows that no house. was really built by her 
anc she has no right to any house out of the 
property in suit. 

Parkash Narain (defendant No. 8) says 
that he did not like to live in the same 
house with the defendant No, 6 (Musammat 
Jilai) and so he built a separate house for 
himself and another for the residence of the 
defendants Nos 1 and 8. He does not, of 
course admit that the defendant No.1 took 
part in building the houses but he admits 
that they were built under his (defendant 
No. 1's) supervision He has attempted to 
prove by oral evidence that he had given 
the theka (contract) for the construction of 
the houses to one Nazar Mohammad. Nazar 
Mohammad (D. W. No. 11) and his labour- 
ersor dependants, Pandohi (D. W. No. 14) 
and Haji Beg (D. W, No. 16) have been 
examined in this connection. Nazar Mo- 
hammad admits that he has been ejected by 
the plaintiff from aconsiderable portion of 
his holding. Itis not strange that he has 
come forward to give evidence against the 
plaintiff in this case. The evidence given 
by these witnesses is not atall reliable and 
appears tohave been manufactufed. Nazar 
‘Mohammad says that he aed to get the 
money from the defendant No.8(or his 
agents) for the construction-of the houses 
and that he used to give receipts for the 
sums paid to him. No receipts, however, dre 
forthcoming. The defendant No. 8's evi- 
dence shows that he'used to give money for 
' the construction of the houses to his agents 
` and they used to send accounts to him at 
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Dehradun. He says that these accounts sre 
still in his possession and some of them 
were sent back to the agents. However no 
accounts havebeen produced and no agent 
has been examined in this case, It is quite 
improbable that the defendant No. 8, who 
lives at Dehradun and comes to Bahraich 
only for a short timeonceor twice a year, 
would have spent Rs. 13,000 in constructing 
the houses as stated by.bim. He admits 
that he did not receive the money which he 
was to spend in building houses according 
to the directions given in the sipurdnama 
(Ex. 43). : 

Musammat Jilaiand Parkash Narain (de- 
fendants Nos. 6 and 8) have produced no evi- 
dence to show that they obtained permission 
from the Bahraich Munizipal Board for 
building the house or houses in dispute. 
'Thereis documentary evidenceon the 
record to show that the defendant No. 1 had 
ob!ained permission from the Municipal 
Board for buildingthe house or houses in 
dispute—see Exs. 67 and 68 He had purchas- 
ed bricks from certain persons against whom 
he had brought a suitin May 1921. Hehad 


‘admitted in his evidence in that suit that he 


had constructed the buildings—see Exa. 69 
and 71. 

In our opinion ‘the learned Subordinate 
Judge was perfectly right in rejecting the 
claims of the defenaants No.6 and 8 in 
respect of the house or houses in dispute 
and in holding that the defendant No. 1 is 


‘really the owner of the property in dispute, 


The finding of thelearned Subordinate 
Judge has not been seriously challenged in 
the course of arguments before us. 
Musammat Prem Rani (defendant No. 7) 
sister in-law of defendant No. 1 claims the 
house in dispute on the allegations that it 
belonged to her husband Pandit Prem 
Narain deceased and that she has been in 
possession thereof since his death as his 
rightful heir or successor. Pandit Prem 
Narain diedin or about 1903. Musammat 


‘Prem Rani has produced no evidence in 


support of her allegations. It should be 
noted that there are several numbers which 
are not in suit. She has produced no 
evidence to show that the housein dispute 
was built by her husband or was his property 
and that she got possession thereof as his 
heir. On the other hand the plaintiff has 
produced reliable evidence to show that the 
defendant No. 1 and Pandit Prem Narain 
were joint, that the defendant No. 1 got the 
entire property on the death of Pandit Prem 
Narain by right of survivorship and that 
Pandit Rajendra Narain (defendant No. 1) 
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' built or re-built the house and has been in 
possession thereof, , 

The defendant No, 7's learned Counsel 
relies on the evidence of Pandit Suraj 
Narain who was examined by the defendant 
No 8in this case. ‘Pandit Suraj Narain, 
Pandit Prem Narain and Pandit Rajendra 
Narain (defendant No. 1) were brothers. 
Pandit Suraj Narain was living at Lucknow. 
Pandit Prem Narain and Pandit Rajendra 
Narain (defendant No. 1) were living at 
Bahraich. Pandit Suraj Narain certainly 
states that he and his brothers separated 
after the death of their father by a regular 
partition. This may be true; but we have to 
see what was the state of affairs at Babraich 
after the death of Pandit Prem Narain in 
1903. It is not impossible that the two 
brothers Pandit Prem Narain and Pandit 
Rajendra Narain (defendant No. 1), who 
were living at Bahraich re-united and were 
living jointly as members'‘ofa joint Hindu 
family. Beit asit may, it is clear from the 
defendant No. ?8 own admission and the 
defendant No.l's evidence that the two 
brothers were living jointly at the time of 
the death of Pandit Prem Narain. The 
defendant No, 7 made the following state- 
ment in September, 1102, in her evidence 
in a cage which was instituted soon after the 
death of her husband Pandit Prem 
Narain:—‘ The property of Pandit Prem 
Narain of Bahraich was acquired by him, 
Rajendra Narain lived jointly with me. 
Rajendra Narain is at Bahraich since about 
10 or 11 years, Rajendra Narain is the 

-owner of the estate left at:Baliraich by the 
deceased: I have no right‘ thereto. The 
estate of the deceased is liable for his 
debts "—see Ex 61. 

The defendant No.1 stated clearly in his 
evidence in the suit against Ghafoor Khan 
in 1921 that his family was joint and that 
he got possession of Pandit Prem Narain's 
house also on his death—:ee Ex. 7], He 
admits in his evidence in this case that his 
statement that his family wasa joint family 
is true and correct, As the two brothers 
were living jointly, it must be held that the 
defendant No 1 alone got the entire 
property by right of survivorship, Itis not 
disputed that if they were living jointly, 
the defendant No. 7 can claim no right to 
the property left by her husband, Pandit 
Prem Narain. The defendant No.) alone 
had mortgaged a house, which was then 
said to be Pandit Prem Narain’s house, to 
one Indraj Bakhsh Singh in 1904, The 
mortgagee obtained a decree for sale of the 
house (together with some other zemindari 


property), on the basis of his mortgage, 
Musammat Prem Rani (défendant No. 7) 
brought a suit against Indraj Bakhsh Singh ' 
claiming the property as the heir of her 
husband. Herclaim was rejected by the 
Subordinate Judge of Bahraich on 17th 
April 1914. It was held in that ruit that 
Pandit Prem Narain and Pandit Rajendra 
Narain (defendant No. 1) were living 
jointly as members of a joint family —see 
Ex. 62. If that house was the house of her 
husband as alleged by her, then she lost it 
when her claim was rejected by the Court. 
The defendant No 1 had mortgaged Nos. 
7230,7232 and 7233 (partly) also to the 
plaintiff by the security bond of the 20th 
August, 1910—see Ex. 3. He has thus been 
dealing with these properties as an owner 
since the death of Pandit Prem Narain. In 
our opinion the finding of the learned Sub- 
ordinate Judge on this point also is 
unassailable. We hold, agreeing with the 
learned Subordinate Judge, that the house 
property in dispute belongs to the defend- 
ant No. 1. 

No other point was urged in these appeals 
before us. 

The result is that all the three appeals fail 


‘and must be dismissed. 


Hence we dismiss these appeals with 
costs. 


A. Appeals dismissed, 
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property. [p. 69,cols. 1 & 2; p 70, col P. ‘ 

Durga Prasad Singh v. Rajendra Narain Singh (4), 


‘Durga Prasad Singh v. Rajendra Narain Bagchi (5), 
Tika Ram v, Deputy Commissioner of Barabanki (6), 


Kamta Singh v.Chatterbhuj Singh (1), Lalit Mola 
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Ghose v. Gopali Chuck Coal Co., Limited (8), Gobardhan 
Sahai v. Jadu Nath Rai (9) and Saiyad Abdullah 
"Khan v. Saiyid Basharat Husain (10), referred to. 

Satyesh Chunder Sircar v Dhunpal Singh (1), Kailash 
Chandra Nath v. Sheikh Chhenu (2) and N. 
ALME Mussadi v. Sukadunu Beharu (3), distinguish- 
e 


Section 17 (1)(5) ofthe Registration Act does not 5 


apply toa receiptfor payment of money due under a 


mortgage when the receipt does not purport to extin- 


: was decreed for the entire*amount minus 
The dactrine of part performance has no application : 


guish the mortgage. [p.  ,col | 


where the non-observance of the statutory provisions 
makes the transaction ineffective, Ip. 70, eol. 1.] 

John H. Arsecularatre v. J. B. M. Perera (11) and 
Ram Gopal v. Tulshi Ram (12), followed. 


Appeal against the decree of the Sub- 
ordinate Judge, Sitapur, dated the 23rd De- 
cember, 1924 

Mr. Ali Mohammad, fcr the Appellants, 

Mr K. P. Misra, for the Respondents. 

JUDGMENT.—This is a defendants’ 
appeal against the 
of the Subordinate Judge, Sitapur, dated 
23rd December, 1929, 

The appeal arises out of a suit brought 
by the plaintiffs to recover Bs, 13,293 on 
the basis of a registered mortgage of the 
14th July, 1921. i 

Tbe mortgage was executed by one 
Badiq Ali of Qatubnagar in favour of three 
persons, namely, Baldi Ram, Pokbar Lal 
and Kanhai Lal for Rs, 8,00 bearing 
intereet at Re. 1-2-0 per cent. per mensem 


with six monthly reste, in respect of certain . 


zemindarit share and lands Specified in 
para. 2 of the plaint. It was a simple 
mortgage which was to bepaid off after four 


years, Sadiq Ali, Ba'diRam and Pankar Lal 
are dead. The defendants are the heirs and. 


legal representatives of Sadiq Ali deceased. 
The plaintiff No. J is the son of Baldi Ram 
and the plaintiff No. 2 the son of Pohkar 
Lal deceased. The plaintiffs brought the 
present suit, admitting the receipt of 
Re. 4,735 on account of interest,*in their 
plaint, and alleging that Rs, 13,293 were 
‘still due on the mortgage. 

The claim was resisted by the defendants 
(widow and daughter of Sadiq Ali deceased) 
on various grounds, The defence so far 
as itis material for the purposes of this 
appeal, may be shortly stated: — 

They alleged that the mortgagees had re- 
ceived Rs. 4,387 over and above the amount 
the receipt of which was admitted in 
the plaint, and 


reduce the rate 
only. r 
The learned Subordinate Judge found 
that the defendants had- paid only Rs. 387 
over and above the amount the. receipt -of 


of interest to Re, 0-14.6 
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judgment and decree: 


that they (mortgagees) , 
had agreed on the’ 16th September, 1922, to ` 
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which was admitted in the „plaint and that, 
though the plaintiffs (mortgagees) had ' 
agreed by Ex. A-3 dated the i6tn Septem- 
ber, 1922, to reduce the rate of interest! to 
Re 0146, the agreement was invalid for ~ 
want of registration and could not, there- 
fore, affect the plaintiffs’ claim, 

The result was that the plaintiffs’ claim ' 


Rs. 387 and compound interest thereon | 
from the date of the deed Ex. A-3 up to 
the time of the institution of the suit. 


' The defendants were allowed six months to ` 


pay off the decretal amount and it was 
directed that the mortgaged property in 
suit should be sold to realise the amount, . 


' in case of default, 


The defendants have filed this appeal 
challenging the findings of the learned 
Subordinate Judge on the two points men- 
tioned above. 

We have examined the record and heard 
the learned Oounsel on both sides. In our 
opinion there is no substance in this appeal. . 

The first question to be decided is the‘ 
alleged payment of Rs. 4,0uu over and 
above the sum of Rs, 1,100, which was’ 
admittedly paid by the defendants on the: 
16th July, i924, There is no documentary 
evidence in support of the alleged pay- 
ment of Rs. 4,100. No receipt is forthcom- . 
ing. The aefendants have attempted 40 
prove the slleged payment by oral evid- 
ence, We have gone through the oral. 
evidence carefully In our opinion the | 
evidence given by the defendants’ witnesses 
on the point under consideration is quite 
worthless and appeats to have been 
manufactured. lt is alleged that the 
defendants had obtained a receipt. 
from the plaintifs for the’ amount 
in question; but the receipt has been lost. 
It 18 very easy for the defendants to say 
so. It is noticeable that no other docu- 
ment is said tohave been missing but the 
receipt in question is said to have been 
lost. The defendants’ witnesses (including 
the defendant No. 1 who was examined 88, 
a Witness in the case) have made dis- 


' erepant statements on some importants. 


points. We are not satisfied that the defend. ' 
ants made the alleged payment or that the 

plaintifis gave any receipt to the defend- 

ants for any sum exceeding Rs, 1,100, the . 
receipt of which hasalreaay been aamitted ` 
in the plaint. The point under considera. | 
tion was only faintly pressed by the : 
defendants’ learned Counsel. The deci. ' 
sion of the learned Subordinate Judge on 2 
that point is in our opinion unáseeilable, 
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‘We agree. with the learned Subordinate 
Judge in fiodimg that the alleged pay- 
ment of Rs 400U over and above Rs. 1,100 
is noteatisfactorily proved. 

The next question is whether the agree- 
ment Ex, A-3 is or is not admissible in 
evidence for want of registration. The 
document in question was executed by 
the plaintiffs (or.their predecessors) on the 
16th September, 1922. It was stated in 
this document that the mortgagees had 
received interest from the mortgagor Sadiq 
Ali, at the stipulated rate, from the 14th 
July, 1921, to the 23rd November, 1921, and 
that they had reduced the rate of interest 
to Re. 0-146 per cent. per mensem from 
the 24th November, 1921. The recital is 
as follows :—“We agree and reduce to 
writing that we, having received the interest 
of the mortgage-deed from 14th July, 1921, 
to the 23rd November, 1921, at the rate of 
Re. 1-2-0 per cent. per mensem, reduce, the 
rateof interest to Re, 0-14-6 percent. per 
mensem for the future, with effect from the 
24th November, 1921.” 

It is thus clear that by the deed in ques- 
tion (Ex. A-3) the mortgagees had agreed to 
reduce the rate of interest from Re. 1-20 
per cent. per mensem to Re. 0.14 6 per 
mensem with effect from the 24th Novem- 
per, 1921. They had done so having 
received Rs, 387 from the mortgagor, 
on account of interest, at the stipulated rate 
(that is ‘the rate entered in the mortgage- 
deed dated the 14th July, 1921) from the 
‘date of the mortgagedeed to the 23rd 
November, 1921, The amount of interest 
trom the 14th July, 1921, up to the 23rd 
November, 1921, comes to about Rs. 387. 
The amount of six monthly interest at the 
rate of Re. 1-2-0 entered in the mortgage- 
deed comes to Rs. 540 but the amount of 
interest at the reduced rate of Re. 0-146 
per cent. per mensem comes to Rs. 435 only. 
The difference is thus of Rs. 105. The 
térms of the registered mortgage-deed dated 
the 14th July, 1921, relating to the rate of 
interest were thus varied by the unregirter- 
ed ‘agreement in question dated the 16th 
September, 1922. The question is—was re- 
gistration of the agreement in question (Ex. 
A-3) compulsory unders. 17 of the Regietra- 
tion Act (Act XVI of 1908)? . The learned 
Subordinate Judge has found that the agree- 
ment ought to have been ragistered under 
B.l7,sub:s. (1), cl. (bj of the Registration 
Act: ` The ‘appellants’ learned Counsel 
challenges the finding of the learned Sub- 
ordinate Judge on that point. He contends 
that the document in question simply 
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| acknowledges the’ recéipt of Re 387 on 


account: of interest and evidences settle- . 


ment oi accounts only ahd was not, there- ~ 
fore, compulsorily registrable, ^ In our 
opinion this contention is not well founded. 
It seems to us that the deed in question ~ 
evidences an ‘agreement by which the mort- 
gagees reduced the rate of interest and . 
thus agreed to relinquish a portion of the. 
mortgage-debt. Section 17, sub-s. (1), cl. 
(b) of the Registration Act isin the follow- 
ing terms: “Other non-testamentary in- 
struments which purport or operate -to 
create, assign, limit or extinguish, whether 
in present or future, any right, title or 
interest, whether vested or contingent of 
the value of one hundred rupees and 
upwarde, toor in immoveable property.” 

The learned Oounsel has referred to 
several authorities He relies principally 
on the following authorities:- 

Satyesh Chunder Sircarv Dhunpal Singh 
(1), Kailash Chandra Nath v. Sheikh Chhenu 
(2), Neelamani Patnaik Mussadi v. Sukaduvu 
Beharu (3). 

It was held in Satyesh Chunder Sircar v. 
Dhunpal Singh (1) that an agreement 
which did not operate as lease, but was 
merely a variation by way of abatement of 
rent, did not require registration. 

It was held in Kailash Chandra Nath v. 
Sheikh Chhenu (2) that a receipt which 
purports toshow that simple and nof com- 
pound interest was to be charged (though 
the mortgage-bond contained provision for 
the payment of compound interest) is 
&dmissible:in evidence. Such a receipt 
operates as & full acquittance for the money 
paid and requires no registration, The 
learned Judges had said in their judgment 
in that case: “We can find nothing in the 
law or in any authority which would 
require such waiver tobe registered" the 
waiver alluded to being that of the right 
io compound interest, They had said also: ` 
“In the present case the question is rather an 
academical one, as the difference in the 
decree will be a matter of about 8 annas.” 

It was held in Neelamani Patnaik Mus- 
sadi v. Sukaduvu Beharu (3) that where 
a receipt by the mortgagee, in terms, only 
discharges a mortgsge-debt, it does not fall 
under s. 17, sub-s. |l) cl. (b) of the 
Registration Act and is admissible ‘in 
évidence though it was not registered. 

We would note thats.17, subts. (1), 
el. (b) does not apply to a receipt for payment 

(1) 24 O. 20. e f 
(2) 30 Ind. Cas. 804;:42 O, 546. 
(3) 60 Ind, Cas, 255; 43M, 802; 12 Li W. 269, 
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of money dus under a morigage when the 
. receipt does not purport to extinguish the 
. mortgage—see s. 7,sub-s. (2), cl. (xi). 
The document whieh we have to consider 
is not a receipt which discharges a mort- 
gage debt. Itisnotaleo a document evi- 
dencing settlement of accounts between 
the mortgagor and the mortgagees, It 
really evidences an agreement between the 
mortgagor and the mortgagees varying the 
terms of the registered mortgage deed re- 
lating to the rate of interest payable under 
that deed. We have already observed 
that it seems to us that the document 
evidences an agreement by which the mort- 
gagees,in effect, agree to relinquish a por- 
tion of the mortgage-debt. 

In Durga Prasad Singh v. Rajendra 
Narain Singh Bagchi (4) their Lordships 
affirmed the judgment of the Calcutta 
High Oourt in Durga Prasad Singh v 
Rajendra Narain Bagchi (5) in which it 
was held that a subsequent unregistered 
agreement for reduction of rent payable 
under a registered leasa was inadmissible 
for want of registration. The folllowing 
observations were made by their Lordsbips 
of the Judicial Committee at page 506:*—~ 
“The -High Oourt “found that the docu- 
ment by which the defendants sought to 
prove that Raja Jaimangsl Singh had 
agreed to reduce the rent from Rs. 2 800 to 
Rs 2,000 a year was, for want of registra- 
tion, inadmissible in evidere» to vary the 
terms of the kabuliyat and:that the alleged 
agreement for reduction of rent was withont 
consideration aad was not enforceable. On 
both points their Lordships agree with these 
findings of the High Court, There was no 
reliable and admissible evidence to prove 
‘that Raja Jaimangal Singh ever bound 
himeelf to accept & reduced rent. The fact 
that he did for some years accept a reduced 
rent is consistent with thereduction having 
* been a mere voluntary and temporary abate- 
ment." 

In Tika Ram v. Deputy Commissioner of 
Barabanki (6) the agreement which was 
held by the Judicial Committee to be in- 
&dmissible was on the part of mortgagor 
to pay a higher rate of interest. ° 

It was held in the case of Kamta Singh v. 
Chatterbhuj Singh (7) that a document vary- 
ing the amount of rent payable under a re- 
gistered lease required registration, ° 

(4) 21ffnd. Cas. 750; 41 O. 493; 18 O. W. N. 68: (1914) 
M. W.N.1; 18M.L. T. 68; 19 C. L. J. 95; 40 I A. 
223; 26 M. L.J. 5; 16 Bom. L. R. 43 (P. 0). 

(9) 4 Ind. Qas. 713; 37 0.293; 10 O. L. J. 570. 


(6) 26 O. 707. 
(7) 120 Ind. Cas. 17; 8 Pat. 585; A. I, R. 1929 (Pat) 
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In Lalit Mohan Ghosh v. Gopali Chuck 
Coal Co. Limited (8) it was held that a docu- 
ment which varies the amount of rent to be 
paid under an existing lease registered as 
required by s. 17, gub-s.(1)cl. (dj of the 
Indian Registration Act, as also incidents 
of such payments, namely the date of 
payment and consequences of default of 
peyment, requires registration. The ruling 
in Durga Prasad Singh v. Rajendra Narain 
Bagchi (5) was approved in this case so far 
as it determines that a document embody- 
ing an agreement for reduction of rent 
under a previously existing lease registered 
as required by s. 17, sub-s (1) cl. (d) of 
the Registration Act, requires registration. 
We would note thatthe ruling in Satyesh 
Chunder Sircar v. Dhunpat Singh (1) was 
considered in the reference to Full Bench 
in Lalit Mohan Ghose v. Gopali Chuck Coal 
Co Limited (8). 

In Gobardhan Sahai v. Jadu Nath Rai (9) 
it was held that an agreement executed by 
a mortgagee after the date of the mortgage 
whereby he relinquishes a certain part of 
the principal and all interest, past and 
future,on the mortgage, in lieu of certain 
services rendered by the mortgagor to the 
mortgages wasadocument which required 
‘registration to make it admissible in evi- 
dence, and it could not be said to be an 
acknowledgment of payment within the 
meaning of the exception contained in s. 17, 
cl. (n) of the Indian Registration Act, 
1877, which corresponds to cl. (xi) of 
ceub-s. (2) of the present Act. In Saiyed 
Abdullah Khan v, Saiyed Basharat Husain 
(Lu) their Lordships of the Privy Oouncil 
held that an unregistered agreement pur- 
porting to set out in what manner the 
rents and profits of the mortgaged pro- 
perty were to bedealt with, at variance with 
the stipulation in that behalf contained in 
the registered mortgage-deed, was inad- 
missible in evidence by the provisions of 
the Registration Act, This decision is an 
authority for the proposition that where a 
document is required to be registered, its 
terms cannot be varied by a later unregis- 
tered agreement. . 

We think the principle :of the decisions 
referred to above applies to the present 
case. By the agreement in question the 
mortgage-debt is largely reduced. The 
six monthly interest is reduced by Rs, 105 
at least. Thus the mortgagees agree t? re- 
linquisa 8 portion of the mortgage-debt 

(8) 12 Ind. Cas. 723; 39 0, 284; 14 C. L. J. 411; 16 C. 


W.N.55 (F.B.). f 
(9) 19 Ind. Cas. 449; 35 A. 202; 11 A. L. J. 253, 

. (10) 17 Ind. Oas. 737; 40 LA. 31; 35.48; 17 C. W. N, 

233; 13 M. L. T. 182; (1913) M. W.N. 13170.. d, 

312; 15 Bom, L. R. 432; 25 M. L. J,91 (P, O.). 
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exceeding Ra, 100 by this deed. “The agree- 


ment il question has the effect of “limit-‘ 


ing or extinguishing their right or interest 
of the value of one hundred rupees and 
upwards to or in 
We agree with the learned Subordinate 
Judge in holding that the agreement in 
‘ question falls under s. 17, subs. (1), el. (b) 
: of the Registrajion Act. This being the 
: case, the document in question cannot be 
"received ‘as evidence of any transaction 
. affecting’ the mortgsged property in suit, 
: unders 49 of the Registration Act. The 
. contesting ‘defendants (appellants) cannot 
therefore ask the Court to enforce the 
agreement against the. plaintiffs in the 
. present suit. 

The appellants’ learned. Counsel contends 
that the plaintiffs are entitled to claim the 
‘benefit of the doctrine of part performance 
in this case. This contention must also be 
‘overruled. In the first place it is difficult 
-to understand how the doctrine of part 
-performance applies to the facts of this case. 
‘In the second palce that doctrine has no 
application where the non-observance of 
‘the statutory provisions makes the transac- 
‘tion ineffective—see John H. Arseculeratre 
v. J. B. M. Perera (11); see also Ram Gopal 
v, Tulshi Ram (19). We would note also 
‘that this plea was not raised in defence in 
the lower Court and has not been raised 
specifically in the grounds of appeal. 

The result is that the appeal fails on all 
‘points and must be dismissed. Hence we 
‘dismiss the appeal with costs, 

A. Appeal dismissed. 


(11) 111 Ind. Cas. 351; A.I. R. 1928 P. O, 273: (19 
M. W. N. 1 (P.O.). 3; (1929) 


(12) 116 Ind. Cas. 861; 26 A. L, J, 952; A. L R, 
‘All. 641; 51 A. 79 (F.B.). Tos 





OUDH CHIEF COURT. 
ORIMINAL APPEAL No. 3 or 1931. 
‘January 24, 1931. 

Present :—Mr. Justice Raza and 
Mr. Justice Bisheshwar Nath Brivastava, 
DURGA-—Acoo8ED—A PPL1CANT 
versus 
 EMPERORC- CouPLAINANT— RESPONDENT, 

Evidence Act (I of 1872), ss 2h, 114 (b), 188—Con- 
fession, recording of—Statement by accused that he 
made itvoluntarily, effect of —Retracted confesssion, 
value of —Rejection of confession in part, legality of— 
Approver's evidence, value of—Necessity of corrobora- 
tion. 

Where a Magistrate before recording the confession 
of an: accused takes every precaution to protect his 
interests, namely, warns him against the risk that he 
was going to incur in making a confession and obtains 
from him a clear statement that he had not been put 
in fear or received any inducement and then the 
accused makes a deliberate confession of the crime, 

, the confession, though subsequently retracted is in 
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‘the absence-of. proof “that it was*forced out —of the 


accused by torture or of a satisfactory explanation. 
as to how he came to make ig if he was not guilty, is 


' admissible in evidence and is sufficient for conviction. 


[p. 73, col. 1.] 

Even when a part ofthe confession is found to be 
false the entire confession should not be rejected 
simply for that reason 1f sufficient grounds exist 
the part that charges the prisoner may be believed 
tea} which is in his favour may be rejected. 
ábid.]. 

The confessional statement of an accomplice is 
accepted only with great caution and after the 
closest scrutiny and is not accepted against any 
individual person unless it is sufficiently and satis- 
factorily corroborated. Although it is not illegal to 
convict on an uncorroborated statement of an accom- 
plice, there is a consensus of opinion that aconviction 
on the uncorroborated statement of an accomplice is 
rarely justifiable. The evidence of corroboration 
must be independent testimony which affects the 
accused by connecting or attempting to connect him 
with the crime. [p. 70, col. 2.] 

of the Ses- 


Appeal against an order 
sions Judge, Sitapur, dated the 22nd 
December, 1930. . 

Mr. M. H. Kidwai, for the Applicant. 

Mr. H. K. Ghosh, Government Advocate, 
for the Orown, A 
JUDGMENT.—Durga Pesi, aged 40 © 
years, of ‘Nawwapur, District Sitapur, has 
been convicted by the learned Sessions 
Judge of Sitapur ofan offence of murder 
under s. 302 of the Indian Penal Oode and 
sentenced to death subject to confirmation 
by this Ocurt. He appeale. The reference 

in confirmation is also before us, 

Masum Khan, Umrao Khan, Faujdar 
Khan, Rahmat Khan, Subhan Khan and 
Durga were sent up for trial under es. 302 
and 201 of the Indian Penal Oode. Durga 
alone has been convisted by the learoed 
Beesions Judge, under s. 302 of the Indian 
Penal Code on his own confession. A 
other persons named above have been ac- 
quitted as the learned Judga was not satis- 
fied with the evidence which was pr»duced 
to corroborate Durga'a confession as against ^ 
them. The learned Judge acted on the 
principle that the confcssional statement of 
an accomplice is accepted only with 
great cautionand after the closest scrutiny 
and is not usually accepted against any 
individual berepn unless itis sufficiently and 
satisfactorily corroborated. Al:houghit is 
not il!egal to convict on an uncorroborated 
slatement of an accomplice there is a con- 
sensus of opinion that a conviction on the 
uncorroborated statement of an accomplice 
is rarely justifiable. The evidehce of cor. 
roboration must be independent testimony 
which affects the accused by confecting or 
attempting to connect him with the crime, 
Murli Dhar Brahman. (deceased) of Nabi- 
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nagar was cultivating a holding as ‘pahi 
kasht’ in village Nawwapur. Nabinagar is 
about two milesfrom Nawwapur. He used 
to return home by sunset. He did not 
return home on the 6th August. The mem- 
bers of his family becameanxious and his 
brother Sheo Shankar and his nephew 
Partab Narain set outfor Nawwapur some- 
time after dusk. They were informed that 

*Murli Dhar had left Nawwapur for Nabi- 
nagar at about sunset, They then searched 
for him but could find no trace of him 
anywhere. They proceeded to the Leharpur 
Police Station, which is about 3 miles 
from Nabinagar, and there made the report 
Ex. 2 at about 2 a.m. The fact of the 
disappearance of Murli Dhar was stated in 
the report. It was also stated that they 
suspected that Marli Dhar had either been 
drowned in the river Kevani which runs 
between Nabinagar and Nawwapur or that 
his enemies Bhudhar, Durga Pasi, Umrao, 
Masum Ali, Faujdar and Rahmat had mur- 
dered him and thrown away his body some- 
where. Tnebody of Murli Dhar was found 
next morning’ in a drain about 2 or 3 
paces from the ditch of the Rarhi Bagh near 
the river Kevani. Partab Narain nephew 
of Murli Dhar then went to Laharpur Police 
Station again and made the report Ex. 6 at 
about 8a. m. The Police investigation start- 
ed without any unnecessary delay. The 
station officer reached the placs of occur- 
rence at about 10 4. m. Hefound the dead 
body of Murli Dhar at a place to the north 
of the grove called Karhi Bagh, The hands 
and feet of the corpse were found tied up 
with a dhoti and an angaucha, The body 
had marks of injuries which were roted in 
the inquest report prepared by tne thanadar 
soon after he reached the place. The case 
was investigated and the resilt was that the 
six persons named above were sent up for 
trial. Durga Pasi the appellant made his 
confession before Mr. Hashmi Sub-Division- 
al Magistrate, Sidhauli, on the 10th August, 
193). The confession was duly recorded by 
the Magistrate. It was madeby Durga 
voluntarily after due warnings were givento 
him. He made the following confession :— 
“It was Wednesday evening but the lamp 
was not lit when Murli Brahman wes killed. 
Murli of Nabinagar used to tease all the 
village people. His field wasin my village. 
All village people held & consultation to 
kill him, * Then J, Masum, F'aujdar, Rahmat 
' Subhan and Umrao held a consultation on 
Wednesday to kill him thatday or to give 
up that idea alogether. Thereafter in the 
eyening weallthe six men went to Rarhi 
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Bagh which interveneg our village and 
Nabinagar and sat there. Faujdar and 
Rahmat had lathis and the others were 
empty handed. The lamp had not been 
lighted by that time" Murli came there and 
saw us and challenged who we were. Rah- 
mat struck a lathi blow andit hit him on 
the head. Thereafter Faujdar struck 
another blow and Murlifell down on the 
ground. Then a lathi was placed on his 
neck. Faujdar stood up at one end and 
Rahmaton the other. Murlidied. We all 
four had also come up. We unfolded his 
dhoti and tied his hands and feet with it 
and made him up intoa bundle. Thereafter 
we all six were taking his dead body to the 
Gogra river but we saw a light. A lantern 
was being carried from the side of  Nabi- 
nagar and men were coming. We were con- 
fused. We left his dead body in Kevani 
river, which was at the distance of 10 fields. 
The dead body was drowned, Weall went 
home” (see Ex. 7). 

In disposing of this appeal we have to find 
if the man has been rightly convicted on 
his confession. We need not and should 
not findif the other persons named in the 
confession have or have not been rightly 
acquitted. 

The confession made by Durga shows 
clearly that h3'was concerned in the crime. 
He had not taken part in murdering Murli 
Dhar actually but he had engaged with 
others in the conspiracy for murdering him 
(Murli Dhar). Hs had accompanied them 


“to the place of occurrence and was present 


there woen the crim» was committed. There 
is no doubt that theconfession in question 
was made voluntarily, When Durga was 
examined by the Oommitting Magistrate 
on the i3th October, 1930, he stuck to his 
confession and stated clearly that he had 
made the confessional statement (Ex. 7) on 
the 10th of August, 1930 and that it was 
true. The question was put to him :—“Did 
you jointly with the other accused on the 
6th August, 192), in the evening at Rarhi 
Baghiwithia the boundary of Nawwapur 
kill Murli Dhar Brahman of Nabinagar and 
commit murder?” 

His answer was:—“Yes, I surely killed 
Murli Dhar Brahman.” Hethen amplifed 
his statement which was recorded on the 
10th August, 1930, and gave further detaila, 
one of which was that a subscription had 
been raised for the murder to which he had 
contributed Rs.5. He stated further that 
he commenced to scrape grassin the wes. 
tern part of the grove and Umrao Khan 
commenced scraping grase inside the grove 
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(it appéaxs that this. was done to avoid 
suspicion). It is clear that Durga stuck to 
his confcssion in the statement which was 
recorded by the Committing Magistrate 
more than two months ‘after the man had 
made his confession on the 10th August. 
He never complained that he was subjected 
to any torture or that be had made his con- 
fession under Police pressure or that he 
had made it because of any inducement, 
threat or promise held out to him. When 
the charge was reed out and explained to 
him at the commencement of the proceed- 
ings in the Sessions Court on the 15th 
‘December, 1920, he expressly pleaded 
guilty. It was only when he was examined 
by the Sessions Judge after the evidence 
of the prosecution witnesses had been re- 
corded that he made the following statement 
on the 19th December, 1930.— 

“I admit the statement which I made 
before the Magistrate on the 13th October. 
It is true. Ihave no more to say. I have 
no evidence to produce in defence,” 

Q. The question which you are required 
to answer is whether or not you are guilty 
of murdering Murli Dhar or of helping or 
instigating others to commit the crime. 

Ineither committed the offence nor 
did I help and instigate others to commit 
the offence, I had not the courage to com- 
mit the offence. Ionly subscribed to the 
subscription raised to pay Rahmat and 
others but the money was paid on my 
behalf by Umrao as I had no money. I 
have no more to say.” 

Even then he made no complaint what- 
ever against the Police or any other person. 
He neversaid anything which might give 
rise to the suspicion that he had not made 
the confession voluntarily or that it was 
extorted from him under any suspicious 
circumstances. He did not say so even in 
the memorandum of appeal which he has 
submitted from Jail He says that he did not 
himself kill Murli Dhar but he admits that 
he remained standing and watched. He 
states further that he was scraping grass 
and that there are no eye-witnesses to the 
effect that he killed Murli Dhar. He con- 
tends that he should not be sentenced to 
death simply on his own statement and 
refers to the opinion of the assessors which 
was to the eff-ct that he was not guilty of 
the offence of murder but that he was guilty 
of the ottence punishable under s. 201 of the 
Indian Penal Code. It should be noted that 
one of the three assessors was of opinion 
that he was not guilty of any offence. 

We have examined -the record, We are 
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satisfied that -the.-confession ° was volun- 
tarily made and that it,is true so far as 
Durga himself is concerned. We are satis- 
fied that he praticipatei in the commission 
of the crime though he did not actually 
take part in murdering Murli Dhar. 

It isin evidence that there existed en- 
mity between Durga and Murli Dhar. 
Marli Dhar had issued a notice to Durga 
and his,brother Makkain April 1930 demand-. 
ing payment of bisara which had been 
borrowed by them. The demand was 
accompanied by a threat of & suit, It'is 
also inevidence that Murli Dhar held a 
decree against Bhudhar another brother of 
Durga and hadhis property attached in 
execution of the decree. It is also proved 
that Murli Dhar had given evidence in a 
theft case against Durga and his brother 
Bhudhar which resulted in the conviction 
of both in 1923. Bhudhar and Durga were 
sentenced to one year’s rigorous imprison- 
ment each (including one month's solitary 
confinement) in that case. It is not 
strange if he participated in the commis- 
sion of the crime as admitted by himin 
his confession. It is true that the medical 
evidence shows that no lathi was placed on 
the neck of Murli Dhar after he had fallen 
down on recsiving lathi blows as stated 
by Durga in his confession, but we are not 
prepared to reject Durga&'s statement in 
the confession simply on that ground The 
medical officerhaid found the tongue pro- 
truded. He admits ia his evidence the 
protrusion of the tongue car also be due 
to pressure onthe neck, but he says that 
in the present cass it was not 
due to pressure on the neck because no 
mark of strangulation was found on the 
neck. He admits also that it is possible. 
that marks d strangulation might disappear 
owing to advanced decomposition of the 
body and that the condition of the body 
was that decomposition was well advanced. 
The post mortem examination on the body 
of Murli Dhar was held on the 8th August 
atll-l04.m. The inquest report (Ex. 4) 
which was prepared on the 7th August at 
about 11 a. mMeshows that there were blue 
marks on the left side of the neck which 
appeared to have been caused by a lathi 
pressure. Partab Narain (P. W. No. 2) the 
nephew of the deceased also swears that 
there wasa mark ofa lathi on the peck. 
He admits, of course, that he made no men- 
tion of the mark on theneck in his report 
(Ex. No. 6). But the mere fact «that he 
made no mention of the mark in the report 
does not establish that his statement is 
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untrue. His statement-finds support from 
the inquest report mentioned above. We 
see no sufficient reason to reject the con- 
fession so faras Durga himself is concerned. 
Durga has been unable to explain away his 
confession, His confession alone is sufficient 


for his conviction—see  Sital v.  Em- 
peror (1). As pointed out in the caseof 
Raj Bahadur Singh v. Emperor (2) 


where a Magistrate before recordiog the 
confession of an accused takes every pre- 
caution to protect his intereste, namely, 
warns him against the risk that he wes 
going to incur in making a confession and 
obtains from him a clear statement that he 
had not been put in fearor received any 
inducement, and then the accused makes 
& deliberate confession of the crime,the 
confession, though subsequently retractea, 
is in the absences of proof that it was fore- 
ed out ofthe accused by torture, orof a 
satisfactory explanation as to how he came 
to make it, if he was not guilty, is admissi- 
ble in evidence. A man of sound mind and 
full age, who makes a statement in ordinary 
simple language, must be bound by the 
language of the statement and by its ordinary 
plain meaning—see also Ragga v Emperor 
(3. Even when a part of the confession is 
found to be false, the entire confession 
should not be rejected simp y for that rea- 
son As pointed outin the case of Nirbhay 
Nath v. Emperor (4) after the entire 
statement of an accused has been given in 
evidence, any part of it may be contradict- 
ed by the prosecution, if they choose to 
do so,and then the whole. testimony is left 
open for consideration precisely as in other 
cases where one part of the evidence con- 
tradicts another. Even without such con- 
sideration it isnotto besupposed that all the 
parts of the confession are entitled to equal 
credit. If sufficient grounds exist, the part 
that charges the prisoner may be believed, 
while that which is in his favour may be 
rejected—see also Mata Din v. Em- 
peror (5). Even if the confession under 
consideration is taken as a whole, Durga 
is guilty of the offence of murdereunder 
8. 302 read with ss. 34,109 and ll€ of the 
Indian Penal Code. . 

gen? 114 Ind, Oas. 123; 5 O. W.N. 968; 30 Cr. L. J. 


(2) 98 Ind. Cas, 106; 3 O. W. N. 818; 27 Or. L. J. 1258; 
A. Í. R. 1927 Oudh 17. 

(3) 89 Ind. Mas. 903; 23 A. L. J.821; 1 A.I, R.1925 
All. 627; L. R 6 A.€161 Cr; 26 Cr. L. J. 1431 (F. B.). 

(4) 98 Ind. Gas. 178; 3 O, W. N. 800; A. I. R. 1926 
Oudh 618; 27 Or. L. J. 1282; 29 O. O. 369; 13 O. L.J. 
809; 1 Luck. 417.* 
_, (5) 123 Ind. Cas.886; 6 O. W. N. 101; A. I. R. 1930 
Oudh H3; 31 Or. L, J. 575; 5 Luck. 255, 
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Hence we dismiss the appeal and uphold 
the conviction of Durga appellant unaer s. 
302 of the Indian Penal Code. We think, 
however, that the ends of justice will be 
met in this case by imposing the lesser of 
the two sentences allowed by thelaw. It 
appearsthat the crime was committed by 
several persons and Durga had taken a 
comparatively minor part in the affair. 
We, therefore, uphold his conviction under 
8. 302, Indian Penal Code, but sentence him 
to transportation for life. 

A. Appeal distnissed. 


OUDH CHIEF COURT. 
ORIMINAL APPELL No. 501 oF 1930. 
January 24, 1931. 
Present:— Mr. Justice Raza and 
Mr. Justice Bisheshwar Nath Srivastava. 
EMPEROR—CompuaInant—APPELLANT 
versus 
CHUNNI AND ANOTBER—AÀCOCUBSED — 
RESPONDENTS 

U. P. Excise Act (IV of 1910), ss. 8 (2), 50, 60 (a), 
70 —Offence under s. 60 (a)--Arrest of offender by Police 
Officer—Complaint to Magistrate— Power of Magistrate 
to take cognisance—‘Police Officer’, whether ‘Excise 
Officer'-U. P. Government Notification under s. 50, 
in e of the definition of the term ‘Excise Officer’ 
in s. 3(2) ofthe U. P. Excise Act and the notifica- 
tion issued by the Local Government under s 50 of 
the said Act which authorises Police Officers 
to perform the duties mentioned in that section, a 
Police Officer who arrests anaccuged unders. 50 in 
connection with an offence under s. 60 (a) is an Excise 
Officer within thezmeaning ofthe Excise Act and a 
Magistrate can take cognizance of such an offence on 
the complaint or report of the Police Officer who 
arrests the offender. [p. 74, col. 1.] 

Appeal against an order of the Sessions 
Judge, Hardoi, dated the 16th September, 
1230. i 

Mr. H K. Ghose, Government Advocate, 
for the Orown. 

Mr. Moti Lal Saksena, for the Respondents, 

JUDG v ENT.—This appeal has been 
filed by the Local Govarnment against an 
order of the learned Sessions Judge of 
Hardoi, dated the 16th of September, 1930, 
reversing an order of Mr. Raja Ram Singh, 
Magistrate, First Olass, Hardoi, dated the 
7th of August, 1930. in & case under the 
United Provinces Excise Act (No. :V of 
1210). 

The facts relevant to the appeal, as alleg- 
edon behalf of the prosecution, may be 
shortly stated:— 

Chunni and his daughter-in-law Musam- 
mat Bitto are kalwars, They are 
residents of village Hariharpur in the 
District of Hardoi, The station cfficer of 
Tandigon Police Station received informa. 





74 
tion on the 14th March, 1930, in the éarly 
hours of the morning, that the persons 
named above were in possession of illicit 
liquor. He raided the house at once and 
found three bottles of liquor in their posses- 
sion. . . 

Musammat Bitto was in possession of 
two bottleseon her person, She attempted 
to take them out of the house but was 
caught on the spot. She then tried to pour 
the contents out but the Sub-Inspector took 
possession of the bottles then and there. 
When the house was searched, another 
bottle was found buried in the bhusa in a 
kothri which was used asa fodder godown. 
Two vessels containing fermented ‘shira’ 
and pure 'shira' were found on the roof of 
the house, The liquor found in these three 
bottles was sent to the Ohemical Examiner 
who found it to be of illicit origin, Ohunni 
and Musammat Bitto were then sent up 
for trial. . 

They pleaded not guilty and alleged that 
they did not know whether the bottles in 
question were recovered from their house. 

They were convicted by the learned Magis- 
trate under s. 60 (a)-of the Hxcise Act 

“(Local Act No. IV of 1910), Ohunni was 
sentenced to six mouths’ rigorous imprison- 
ment and Musammat Bitto, toa fine of 
Bs. 50 (or in default, three months’ rigorous 
imprisonment). They appealed and their 
appeal was allowed by the learned Sessions 
Judge ona question of law. He accepted 
the appellants’ contention that the trying 
Magistrate had no juriadietion to try the 
case as there was no ‘complaint or report of 
an Excise Officer’ before him. The Gov- 
ernment has appealed challenging the 
decision of the learned Judge on the ques- 
tion of law. 

We have heard the learned Oounsel on 
both sides. Wethink this appeal should 

allowed, 
pene learned Sessions Judge has referred 
to a Government Notification No, 566 of 
July 13, 1920, We think there is some 
mistake in this reference. The correct 
Notification is No. 576-XI1I-85 dated July 
13, 1910. This Notification authorises all 
officers of the Excise, Salt, Opium, or 
Land Revenue Department and all Police 
Officers including the provincial chowkidari 
force, town, village and road chowkidars, tô 
perform the acts and duties mentioned in 
B. 50, in respect of the offence punishable 
under s. 60 (a), (g) or (7) of the Excise Act. 
This Notification was issued by the Local 


Government under s. 50 of the Excise Act 


in exercise of the powers conferred by s, 10 
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of the Act." Under's. 3 (2) of the Excise 
Act, ‘Excise Officer’ means a Collector, or 
any officer or person appointed or invested 
with powers under s. 10. Therefore, it is 
clear that the Police Officer who arrested 
the accused under s 50 of the Excise Act 
in connection with an offence under s. 60 
cl. (a) of the Act was an Excise Officer 
within the meaning of that .Act. The 
Magistrate who took cognizance of 
the case was, therefore, competent to 
do so under s. 70 of the Act as the Police 
Officer who madethe complaint or report 
was an Excise Officer within the definition 
of the term as given in the Act. Wethink 
we should accept the contention of the 
learned Government Advoéate on this point, 
He has referred to the ruling of the Allah- 
abad High Court in the case of Emperor v. 
Chhatter Singh (1) in support of his conten- 
tion. This ruling is also an authority for the 
proposition for which he contends, The 
following observations were made by their 
Lordships of the Allahabad High Court ia 
the judgment in that case:—‘‘There can be 
no doubt that under s. 10 of the Excise 
Act, the Local Government had authority to 
empower not only a Sub-Inspector of Police 
but auy Police Officer to perform the duties 
and exercise powers under that Act, includ- 
ing the conferment of authority to make 
a report or complaint. Now the Local 
Government has in express terms authoris- 
ed any Police Officer to arrest and to make 
searshes in connection with a number of 
offences, including the offenca of being in 
illicit possession of intoxicating liquor of 
which Ohitar Singh has been convicted. 
It would cartainly be anomalous if the 
Sub-Inspector had authority to arrest Chitar 
Singh and to search his shop and was 
moreover required by law to produce Chitar 
Singh before a competent Magistrate 
within twenty-four hours of his arrest, but 
could not by reporting the facts to the 
Magistrate give that Magistrate authority to 
take cognizance of the alleged offence. 
We think that this anomaly has bean 
avoided by the very wide definition ofthe 
words ‘Exgise Officer’ contained in sub- 
cl. (2)of s. 3 of the Excise Act. Accord- 
ing to that definition an ‘Excise Officer’ 
means not merely a Collector, or other 
officer appointed as such, but also an 
officer or person invested with powers 
uuderthe Act by a Government order 


(1) 82 Ind. Cas. 705; 21 A.L. J. 922; 100. & A. L, 
R. 293; 46 A. 158; A. L R. 1924 All, 267; 25 Or. L, J 
1345; L. R.5 A. 40 Cr. : 
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. lawfully issued ufiderthe provisions of s. 10. 
: The Sub-Inspector ag a Police Officer has 
;been invested with powers under that 
section, This is sufficient t5 constitute 
an Excise Officer’ within the mean- 
‘ing of the definition, wherever the words 
“Excise Officer’ occur in the Act. It was, 
‘therefore, unnecessary, and would have 
complicated matters, for the Local Govern- 
 meníto issue afurther Notification authoriz- 
'ing persons on whom it had already con- 
ferred powers for the purposes of the Act, 
to do'something which the Act says any 
‘Excise Officer’ may do." 
A decision of this Oourt in the case of 
:Kalloo v. Emperor * also helps the 
‘contention of the learned Government 
‘Advocate. This case was decided :by one 
of us onthe 6th of July, 1526, 

The result is that we allow this appeal 
and setting aside theorder of the learned 
Sessions Judge direct him to dispose of the 
appeal on the merits. 

The accused are present in Court, They 
are directed to attend the Court of the 
learned Sessions Judge on Friday the 30th 
of January, 1931, 


A Appeal allowed. 
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*ORIMINAL Reviston No. 67 or 1926. 
July 6, 1926. 
Present,:—Mr. Justice Raza, 
‘KALLOO—Appricant v EMPEROR—OrProstTE Party, 

Revision against an order of the Sessions Judge, 
Lucknow dated the 14th May, 1926. 

Mr. Ajtt Prasad,for the Applicant. 

Mr. H. K. Ghosh, Government Pleader, for the 
Crown. 

JUDGMENT —This is an 
against an order of the learned Sessions J udge of 
Lucknow dated the 14th May, 1926, upholding an 
order of the learned District Magistrate of "Lucknow 
dismissing the applicant's appeal. The applicant has 
heen convicted under s. 60 (a) and (i) of the Exciss Act 
and sentenced to 9 months’ rigorous imprisonment. 
. The principal point urged by the applicant's learned 
Counsel is that the Magistrate, who tried the case, 
had no jurisdiction to take cognizance of it in the 
absence ofa report from an Excise Officer under s. 
70 ofthe U.P. Excise Act. This point was urged 
before the learned District Magistrate algo and has 
been repeated in this Court. I have, heard the ap- 
plieant's learned Counsel Tthink the learned District 
Magistrate was perfectly right inholding that the 
Magistrate, who tried the case, had jurisdiction to 
take cognizance of it on the report ofa Police Officer, 
who is an Excise Officer for the purposes of s.70 of 
the Excise Act Police Officers have been empowerod 
in this province ender s.10 of the Excise Act, to 
perform the functions enumerated in ss. 49 and 50 
of the Act. I entirely agree with the learned District 
Magistrate’s reading of the law, in this connection, 
I think it is quite clear that the Magistrate waslegal- 
ly seized of this case. Thereis a report on the file 

e 
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First OrviL ApPE.L No. 7 oF 1930. 
. January 7,1931. 
Present :—Mr. Wazir Hasan, Chief 

Judge, and Mr. Justice Bisheshwar Nath 

Srivastava. 
AMIR JAHAN BEGA M—DzrENDANT— 
APPELLANT 
: versus 
KHADIM HUSAIN K HAN AND OTBERE— 
PLAINTIFF8S—RBePONDENTS 

Transfer of Property Act (IV of 1882) s. 41— 
Mortgage by ostensible owner—'Reasonablt care,’ what 
amounts to—Mere entry in mutation, effect of —Consent 
of co-heirs to entry of name, whether amounts to re- 
linquishment of rights—Muhammadan Law— Succession 
—Co-heirs—Alienation by co-heir in possession for 
deceased's debts—Validity—Suit by other co-heirs for 
declaration of invalidity—Equities—Duty to pay share 
of debts discharged by alienee. 

Where there is no evidence to prove thatthe mort- 
gagee took the mortgage from the ostensible owner 
after taking reasonable care to ascertain that the 
transferor had power to make the transfer and that 
he (the mortgagee) had acted in good faith, he cannot 
claim the protection of s. 41, Transfer of ‘Property Act. 
[p. 77, col. 2.3 

The mere fact ofmutation having been made in 
the name of the mortgagor is not sufficient to make 
him the ostensible owner ofthe property mortgaged 
especially when the mutation proceedings, in respect 
of which the mortgageemust be fixed with notice 
when he relies onan entry in the mutation register in 
support of his mortgagor's ostensible ownership, 
disclose the fact that other persons claimed ownership 
in the mortgaged property. [ibid ] 

A statement in mutation proceedings made by a 
revenue agent representing the daughters of a 
deceased that' his clients were the lawful heirs 
of the deceased and were willing that mutationof 
names in respect of the entire property be made by 





from aSub-Inspector of Police, who for the purposes 
of the definition of the term '' Excise Officer " is such 
an officer. It is true that this report was not 
formally proved but there isno doubt that the Magis- 
trate had taken action on thisvery report. This is 
clear from the record and the Sub-Inspector has also 
been examined in thiscase. Theplea that the Magis- 
trate could not take cognizance ofthe offence under 
s. 70 of the Excise Act, therefore, failsand must be 
rejected. 

The applicant's learned Counsel has also contended 
before me that the learned District Magistrate acted 
illegally in not giving clear findings on the discrep- 
ancies pointed outto him. I think there isno force 
in this contention also. I find that the trying Magis- 
trate has discussed the whole evidence very carefully. 
I do not think that it was necessary for the District 
Magistrate to subject the whole evidence to further 
recapitulation and analysis. The fact is that there is 
sufficient and reliable evidence on the record to 
show thatthe accused was really concerned in the 
crime. : 

As to the sentence, Ido not think that itis exces- 
sive under the cireumstances of thecase. This point 
also was carefully considered by the learned District 
Magistrate. ' 

The result is that the revision fails and is hereby 
dismissed. . - : 

Revision dismissed. 
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right of finheritance fin favour of oneof the four 
sons of the deceased, does not prove that there waa a 
relinquishment by the daughters of their interest in 
the property. It merely evidences their consent to 
mutation being effected in favour of one of the heirs 
alone. [ibid.] . 

A voluntary alienation by the heirs of a deceased 
Muhammadan in possession of the estate for the pur- 
pose of paying the debts of the deceased for which no 
decree has been passed is not binding upon the heirs 
who have not joined in making the alienation. But 
where they sue fora declaration that the alienation 
does not bind them and it is proved that the aliena- 
tion was made to pay off the debts due by the deceas- 
ed, they ought to be put on terms as a matter of equity 
and required to pay their proportionateshare of the 


debt before they are granted the declaration 
sought for. (p. 78, col. 1.] 2 : 
Mahadeo Prasad v. Chand Bibi (2), followed. 


Appeal against a decree of the Sub- 
ordinate Judge, Sitapur, dated the llth 
November, 1929. 

Messrs Ali Zaheer and Ghulam Imam, 
for the Appellant. 

Mr. B, P, Misra, for the Respondents. 


JUDGMENT. —This is an appeal 
against the judgment and decree dated the 
llth of November, 1929. of the Subordinate 
Judge of Sitapur, in a declaratory suit. 

The facts which areno longer disputed 
are that Abid Ali Khan and Hadi Ali Khan 
were two brothers who owned the entirevil- 
lage Alamnagar pergana Khairabad which 
now forms part of the City of Sitapur. Abid 
Ali Khan had mutation of names in respect 
of the whole village effected in favour of his 
brother Hadi Ali Khan who remained in 
possession of it. He executed two usu- 
fructuary mortgage-deeds. The first of 
ofthese is dated the 10th of August, 1&88, 
and was in respect of the entire village. 
Thesecond mortgage deed is dated the 8th 
March, 1914, It comprised only a twelve 
annas share in the said village and was in 
favour of Raja Bahadur and Ahmad Husain, 
The principal sum secured by this mortgage 
deed is Rs, 3,500. It was executed in order 
to raise funds to redeem the earlier mort- 
gage of Rs. 1,888. On the 15th April, 1904, 
Hadi Ali Khan made a gift of a twelve 
annas share in thesaid village in favour of 
his brother Abid Ali Khan. Abid Ali Khau 
died in 1908, leaving a widow, four sons and 
four daughters. On his death mutation in 
‘respect of the entire twelve annas-share was 
‘effected infavour of his widow Musammat 
‘Ikyamunniessa. The latter: also died in 
191). On her death mutation in respect 
of the said share was made in favour of 
only one of her sons, namely, Azmat Ali. 
Azmat Ali jointly with his other brothers 
executed a deed of mortgage in favour of 
the defendant-appellant Amir Jahan 
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Begam for Rs. 6,000. Rae 4,300 out: of th 
consideration of this deed was applied in 
payment of the deb? due to Rsja Bahadur 
and Ahmad Husain, Subsequently Amir 
Jahan Begam brought a suit on the basis 
of this mortgage deed and obtained a 
decree for sale in execution of which she 
put the twelve arnas share to sale. The 
plaintiffs who are three of the daughters 
and the respresentatives of the fourth 
daugbter, now deceased. of Abid Ali Kban 
and Ikramunnissa, instituted the suit which 
has given rise tothis appeal for a declara- 
tion that they are the owners of a four 
annas share out of the twelve annas afore- 
‘said, and prayed for a declaration that 
the four annas share in question is not 
liable tosale at the instance of defendant 
No. 1, in execution of her decree. 

The defences raised on behalf of Amir 
Jahan Begam with which we are concerned 
in this appeal were that the daughters of 
Abid Ali Khan had relinquished their 
shares in favour of their brother Azmat 
Ali Khan and that the defendant-appellant 
was. protected by s. 41 of the Transfer of 
Property Act. It was also pleaded in the alt- 
ernative that if the plaintiffs were found em- 
titled to the four annas share in suit, the said 
share was proportionately liable for the debt 
duefromHadi Ali Khan which had been paid 
out of-the mortgage money advanced by the 
defendant-appellant and that the mortgage 
in her favour.and the decree passed on 
the basis thereof was in the circumstances 
binding upon the plaintiffs. 

The learned Subordinate Judge hasfound 
against the defendant appeliant on the 
question of the alleged relinquishment and 
the barois.41 of the Transfer of Property 
Act. On thelast point he has held that if the 
plaintiffs were suing for possession “they 
might have been ordered to pay the pro- 
‘portionate mortgage money before entering 
into possession”, but that no relief could be 
granted to the defendant-appellant on this 
ground in the present suit which was. 
merely one for a declaration. On these 
findings he has held the. plaintiffs entitled 
to the relief sought and passed a decree in 
their favours. s l 

The learned Counsel for the defendant- 
appellant has in support of the appeal 
pressed the thres defences to which refer- 
ence hes been made above. On the 
question of relinquishment he has*contend- 
ed that on the death of Musammat.Ikramun- 
nissa there was a family settlement amongst 
all her sons and daughters asa result of 
which. Azmat- Ali was given the whole of 


. 
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ihe twelve annas fhare in village Alamnagar 
and the remaining sons and all their 
interest in the said share in favour of Azmat 
Ali, Reliance has been placed upon Ex. 
A-11, thestatement made in the mutation 
proceedings which arose on the death of 
lkramunnissa, by Kazi Muhammad Said 
who was the revenue agent representing all 
the four daughters in the said proceedings. 
He stated that his “clients are the lawful 
heirs of Ikramunnissa’ but the heirs are 
wiling to this, that the mutation of names 
in respect ofthe entire property be made 
by right of inheritance in favour of Azmat 
Ali Khan.” In our opinion this statement 
does not prove that there was a relinquish- 
ment by the daughters of their interest in 
the property. It merely evidences their 
consent to mutation being effected in favour 
of one of the heirs alone. Reference was 
also made to Exs A 4, A-5 and A-6 which 
are copies of statements made by Sajjad 
Ali Khan. one of the sons of Abid Ali Khan, 
Habiba Khanum, plaintiff No. 2, one of the 
daughters of Abid Ali Khan and Ghulam 
Husain, husband of another daughter of 
Abid Ali Khan in the suit brought by the 
defendant-appellant to enforce her mort- 
gage. They wereallexamined as witnesses 
on behalf of Azmat Ali and were disbeliev- 
ed by the Court. It was found in that case 
that the story told by these witnesses about 
Musammat Ikremunnissa having made a 
Will in respect ofthe entire twelve annas 
share in favour of Azmat Ali Khan was 
false. In that case the defendant-appel- 
lant Amir Jahan Begam had herself 
pleaded that the mutation entry in favour 
of Azmat Ali was fraudulent and fictitious. 
It appears that these relations who were 
examined by Azmat Ali as his witnesses 
made these statements simply to support 
Azmat Ali’s case in order to defeat the 
claim of Amir Jahan Begam. We are, 
therefore, in agreement with the learned 
Subordinate Judge thatno value can be 
attached to these statements. We think, 
therefore, that the finding of the 
learned Subordinate Judge that there is no 
reliable evidence of the plaintiffs’ having 
relinquished their interest in the property, 
is correct and must be upheld, 

Next as regardss. 41 of the Transfer of 
Property Act also we think 
taken by the learned Subordinate Judge 
must bé accepted. The learned Counsel 
for the appellant has relied upon the khewat 
entry which shows that mutation was effect- 
ed inthe name of Azmat Ali Khan alone. 
The defendant did not go into the witness- 
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box and did not adduca any evidence to 
show that she obtained the ‘mortgage deed 
on the faith of this entry. If she is allow- 
ed to rely upon this entry she must also be 
fixed with knowledge-of the statement 
madeon behalf of the daughters in the 
mutation procedédings. This statement 
clearly shows that they claimed to be the 
lawful heirs of Ikramunnissa, Under the 
circumstances the mere fact of mutation 
having been made in the name of Azmat 
Ali Khan can hardly make him the osten- 
sible owner of the property. But assum- 
ing him to be so, there is absolutely no ' 
evidence to show that the appellant took 
the mortgage “after taking reasonable care 
to ascertain that the transferor had power to 
make the transfer" snd “has acted in good 
faith.” It is not denied that the appellant 
is a relation of the plaintiffs and was aware 
of the existence of the daughters. There is 
not an iotaof evidence to show that she 
made anyinquiry in the matter or made 
any attempt to find out from the daughter 
or otherwise whether they had made any 
relinquishment in favour of Azmat Ali 
Khan, It should also be pointed out that 
Bhe obtained the mortgage-deed not only 
from Azmat Ali Khan but slso from his 
three brothers. This clearly shows that she 
did not treat Azmat Ali Khan as the 
ostensible owner and didnot enter into the 
mortgage transaction on the faith of the 
mutation entry in his favour. On behalf 
of the appellent reliance was placed upon 
a decision of the Allahabad High Oourt in 
Mubarak-un-nissa Bibi v. Muhammad Raza 
Khan (1). ln that case the transferors had 
remained in undisturbed possession for a 
longtime and had made various transfers, 
It was, inthe circumstances of that case, 
held that they were the ostensible owners 
and the transferee had acted in good faith, 
In the present cass Azmat Ali Khan was 
never in possession and the property had 
all along remsined in possession of the 
mortgagees of Hadi Ali Khan. We think 
the case is quite distinguishable, 


Lastly there remains the question whe- 
ther the plaintiffs respondents can be made 
liable in the present case to pay their share 
of the debts of Hadi Ali Khan repaid out 
ofthe money advanced by the defendant- 
appellant. The learned Subordinate Judge 
has relied upon the decision ofa Bench of 
the late Oourt of the Judicial Commissioner 


` D 79 Ind. Oas.174;46 A. 377; 22 A, L. J.307; A, 
I. R,1924 All. 384; L. R. à A, 257 Civ. 
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of Oudh in Mahadeo Prasad v. Chand 
Bibi (2) in support of the proposition 
that a voluntary alienation by the heirs of 
a deceased Muhammadan in possession of the 
estate for the purpose of paying debts of 
the deceased for which no decree has been 
passed is not binding updn the heirs who 
have not joined in making the alienation. 
On the autherity of this case he has, 
thererore, held that the mortgage made by 
Azmat Ali Khan and his brothers cannot 
be binding upon the plaintiffs. The learned 
Counsel for the appellant has not contended 
' before us that the mortgage as such should 
"be made binding upon the plaintifis but 
he has contended that as the plaintiffs’ 
share was legally liable for the debt due 
to Raja Bahadur and Ahmad Husain under 
Ex. A-l, therefore, as a matter of equity the 
plaintiffs ought to be put on terms and 
required to pay their proportionate share 
out of it before they are granted the declara- 
tion sought for. It has been pointed out 
that this was exactly what was done by 
the learned Judges who decided the 
case of Mahadeo Prasad v. Chand Bibi 
(2), The learned Oounsel for the plaintiffs 
does not deny that the four annas share 
claimed by the plaintiffs is liable for one 
third of the eum of Rs. 4,300 borrowed by 
Hadi Ali Khan under Ex. A-l. His only 
contention is that Hadi Ali Khan at the 
time of making the gift in favour of his 
brother Abid Ali Khan was owner ofthe 
entire sixteen annas of the village and 
thereis nothing to show that the twelve 
annas share which formed the subject 
of gift was identical with the iwelve annas 
share which formed the subject of the 
mortgage. In our opinion the contention 
has no substance. There can be no question 
about eight annas being common to the two 
transactions. Even as regards the remain- 
ing four annas we are satisfied that 
the: intention of Hadi Ali Khan was 
to make a gift of the same four annas share 
which had been included in the mortgage 
and to retain with himself the remaining 
four annas which was free from the incum- 
brance. ít is agreed that the plaintiffs’ 
share of the liability under the mortgage 
deed Ex. A 1 is one third of Rs. 4,300 name- 


ly, Re. 1,433-5 4. 


We would accordingly modify the decree . 


of the lower Oourt and make it conaitional 
on the plaintiffs paying to the defendant- 
appellant the sum of Rs. 1,433-5-4 within 
four months of this date. If the money is 


(2) 2 Ind. Oas. 922; 12 O, C. 146. 
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paid the plaintifs will ge half their costs- 
incurred here and in the Court below, other« . 
wise the plaintiffs suit will stand dismissed 
with costs in both Courts. 

7 Decree modified, 


CUDEH CHIEF COURT. 
Sxoonp OIvIL AppzaL No. 219 oF 1930. 
January 6, 1931. . 
Present:—Mr. Justice Raza and 
Mr. Justice Nanavutty. 
JALESHAR SINGH-—DzFEND4NT— 
. APPELLANT 
: versus 
Thakur MAHADEO BAX SINGH 
AND OTHERS— PLAINTIFF8— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 96,0. XLI, 
T. 29— Person not affected by order of remand—Right 
to prefer appeal—Practice—Second appeal—New 
ea. 
p Where a person has not been adversely affected by 
an order of remand itis doubtful if he can appeal 
from that order. |p. 79, col. 2.] 
It is notopen toa party to raise apleain the 
eal Appellate Court for the first time. (p. 80, col. 


Appeal against 8 decree of the Sub- 
ordinate Judge, Partabgarh, dated the 
22nd April, 1930, setting aside that of the. 
ean Partabgarh, dated the 3lst August,. 
1928. 

Mr. H. D Chandra, for the Appellant. 

Mr.S C Das, for Mr. Radha Krishna, for 
the Respondents, : 

JUDGMENT.—This is an appeal from 
a decree of the Subordinate Judge of Par- ` 
tabgarb, dated the 22nd of April, 1930, 
setting aside a decree of the Munsif of 
Partabgarh, dated the 3166 of August, 1929. 

The facts relevant to this second appeal. 
may be “shortly stated. Sheopaltan Singh 
(defendant No, 1, since deceased) was the 
owner of the property in suit. He execut- 
ed a sale-deed in favour of the plaintiff 
Mahadeo Bakhsh Singh for Rs. 2,000 in 
respect of the property on the 9th July, 
1926. Jaleshar Singh (defendant No, 2) 
attested that deed as a marginal witness. 
The deed wee, however, never registered. 
On the 6th September, 19.7, Sheopsltan 
Singh executed a perpetual lease of a por- 
tion of the said property in favour of 
Jalesnar Singh (defendant No. 2). The lease 
was executed for Rs. 400 and jhis ŝum was 
made payable to two persons, namely, 
Sita Ram ard Surajpal Singh. Rs. 200 were 
to be paid to Sita Ramand Rs. 100 to Suraj- 
pal Singh, - It appears that. Jaleshar-Singh 
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tendered Rs. 100 at least to Surajpal Singh 
but the tender was refused, The present. 
suit was filed by Mahadeo Bakhsh Singh 
on the 28rd July, 1928, for specific per- 
formance of the alleged contract and for 
certain other reliefs also. The plaintiff 
claimed refund of Rs. 843 which he had paid 
to certain creditors of Sheopaltan Singh 
under the-sale deed and Rs, 413 on account 
of interest on that sum. He had prayed 
for this relief in the alternative. The clsim 
wa8 resisted by the defendants. The first 
Court dismissed the suit on the ground 
thatthe plaintiff himself was responsible for 
thesalejremaining incomplete. The plaintiff's 
story as regards refusal of the registration of 
the sale-deed in question was not believed. 
It was also held thatthe alleged payments 
{even if the plaintiff has made any pay- 
ments) were voluntary and gratuitous. 
The whole suit wae, therefore, dismissed 
by the first Court. The plaintiff appealed 
and the Appellate Court upheld the order 
of the first Oourt so far as the dismissal 
of the suit for svecific performance was 
concerned. However, on the question of 
refund, the Appellate Court held that 
unders. 70 of the Contract Act the plaint- 
if was entitled to refund of any money 
which had been paid to the creditors of 
Shecpaltan Singh. The suit was then 
remanded to the first Court under O. XLI, 
r. 28 of the Oode of Civil Procedure for 
trialof the remaining issues. The first 
Court found after remand that the plaintiff 
had not really made any payments as alleg- 
ed by him. ‘The result wasthat suit was 
dismissed again. The plaintiff appealed 
again and then the judgment under appeal 
was passed by the learned Subordinate 
Judge of Partabgarh. According to the 
judgment, the plaintiff had paid Rs. 475 
to the creditors of Sheopaltan Singh and 
Ra. 50 to Sheopaltan Singh himself for the 
expenses of stamp and registration etc. 
The learned Subordinate Judge gave the 
plaintiff a decree for Re, 400 against 
Jaleshar Singh (defendant No. 2) and for 
Rs. 525 against the legal representatives 
of Sheopaltan Singh who were held to 
be liable to the extent ofthe property of 
Sheopaltan Singh deceased in their hands, 
It is difficult to understand how coulda 
decree for Rs. 525 be passed against the 
heirs of Sheopaltan Singh deceased when 
the learned Subordinate Judge had al- 
ready passed a *decrea for Rs. 400 against 
Jaleshar Singh. The total amount£decreed 
was Rs. 625 only, but under the decree as 
it stands the plaintifican realize Rs, 400 
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from Jaleshar Singh and Rs. 525 from, the 
heirs of Sheopaltan Singh. “Thus hecan 
realise Rs. 925 from both the sets of de- 
fendants. We think “Rs, 525" is & clerical 
mistake for Rs, 125 in the . judgment of the 
learned Subordinate Judge and this mis- 
take hasresulted im a wrong decree being 
prepared in the case. 

Jaleshar Singh has now eome to this 
Court in second appeal, He contends that 
the lower Appellate Oourt erred in Jaw in 
passing a decree for Rs. 400 and pro- 
portinate interest and costs against him. 
It is contended that even on the facts as 
found by the lower Appellate Court no 
decree could have been passed against the 
appellant Jaleshar Singh. 

In our opinion this appeal should be 
allowed. The learned Subordinate Judge 
has given no reasons for holding Jaleshar 
Singh liable forthe sum of Rs. 400 out of 
Re. 525 for which the decree was passed in 
favour of the plaintiff Secticn 70 of the Con- 
tract Act cannot help the plaintiff as against 
JalesharSingh. If the plaintiff paid the cums 
dueto Sita Ram mortgagee and Surajpal 
Singh he did so for Sheopaltan Singh. It was 
Sheopaltan Singh who was benefited by 
the payments. The payments were not 
madefor or on behalfof Jaleshar Singh. 
We do not think that Jaleshar Singh was 
benefited by the payment in question. If 
Jaleshar Singh has not paid off the dihanid 
money he is liable forthe same to Sheopal- 
tan Singh or his heirs. Sheopaltan Singh 
or his heirs may still sue him for which 
the lease in question was executed by him. 
The plaintif could claim no interest in the 
property comprised in the sale-deed when 
the deed was not registered. He could 
therefore, claim no interest whatever in 
the property comprised in the lease held 
by Jaleshar Singh. So far as we see Jale- 
shar Singh is not anyhow liable to the 
plaintiff for any sum. The respondent's 
learned Counsel contends that the order 
of remand was against Jaleshar Singh but 
he preferred no appeal and he cannot 
therefore, question his liability for the 
sum of Rs, 300 at least paid by the plain- 
tif toSita Ram mortgagee. We think this 
contention is not well founded. Jaleshar 
Singh was not adversely affected by the 
orderofremand. He was not made liable 
for any sum under that order. It is doubt- 
ful if he could have appealed from that 
order. The respondent’s learned Counsel] 
contends also that the respondent having 
paid the sum of Rs. 300 toa mortgagee of 
Sheopaltan Singh is entitled to claim the 
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.mount 88& charge onthe property com- 
priséd in Jaleshar, Singh's lease. This 
contention alsois untenable. No such plea 
was raised in the lower Courts, It is not 
open to therespondent to raise this plea 
for the first time in this Oourt, It was 
never the plaintiff's case that he was entitl- 
ed to a decree for any sum asacharge on any 
portion of the property comprised in the 
sale-deed. Therespondent’s learned Coun- 
sel has referred to the ruling in the case of 
Nasir-ud-din v. Ahmad Husain (1). This 
ruling does not apply to the present case. 
The facts of this case are quite different 
from the facts of that case. Besides this 
the contention which is now raised was 
never formulated in the lower Court. 
The result is that we allow this appeal 
and dismiss the suit as against Jaleshar 
Singh defendant No. 2. Jalesbar Singh 
will get his costs from the plaintiff in all 
the tnree Courts. The decree of the lower 
Appellate Court is modified. The plaintiff 
will now get adecree for Rs. 525 and in- 
terest and costs a8 awarded by tke learned 
Subordinate Judge against the heirs of 
Sheopaltan Singh deceased defendants Nos. 
l(a)snd 1 (b) These defendants wil be 
liable to the extent of the property of Bheo- 
paltan Singh deceased in their hands a8 
already ordered by the learned Subordinate 
Judge. 

A. Appeal allowed. 
(1) 97 Ind, Cas. 543; 3 O. W. N.731; A.I. R. 1926 

| 109; (1926 M. W.N. 812; 25 A. L. J. 20; 38 M. 
3; 31 O. W. N. 938. 


OUDH CHIEF COURT. 
Xxgourrow or DeonEE APPraL No. 33 or 1930. 
January 22, 1931. 

Present :—Mr. Justice Wazir Hasan, Ohief 
Judge, and Mr. Justice Kisch. 
KUAR BAHADUR SINGH—J vbauENT- 
DEsTOL— APPELLANT 
versus 
KALKA PRASAD AND oTHERS-—DEOREE- 

HoOLDEKS— RESPCNDENTB 

Execution of decree—Haecution against judgment- 
debtor's legal representative—Compromise of proceed- 
ing and consent to sale without fresh proclamation-— 
Assertion of independent title at subsequent stage— 
Estoppel. . 

The respondents had obtained & money decree 
against A. A died subsequently and the respondents 
took out execution against the appellant as represen- 
tative of A. When notice was issued to him the 
appellant entered into an agreement with the decree- 
holders and paid asumofmoney and the decrée- 
holders in their turn allowed thesale to be adjourn- 
ed for 6 mouths after which the sale was to be held 
once again without fresh proclamation. When exe- 
cution was again prosecuted, the appellant raised an 
objection that the property attached had devolved 
on him by right of survivorship and not by inherit- 
ance; í 


P.O 
L.T. 
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Held, that the appellant had by his conduct disen- 
titled himself, to raise the objection that he was rais- 


ing. 

Baghubar Singh v. Gokgan (1), relied on. 

Appeal against an orderor tne District 
Judge, Hardoi, dated the 30:h January, 1930. 

Mr. G. Imam, for the Appellant. 

Mr. Radha Krishna, for the Respondents, 

JUDGMEN'T.—This isthe judgment- 
debtor's appeal arising out of proceedings in 
execution ofa simple money-lecree which 
the respondents had obtained agairst one 
Aila Singh. Aila Singh died after the date of 
the decree. When the judgment-creditors 
took out execution of their decree in'the first 
instance the proceedings were taken as 
againet the present appellant as a represen- 


tative of Aila Singh. Notice as required 


by law was issued to the appellant and in 
response to that notice he appeared before 
the Court and entered into an agreement 
with the decree-holders. In consideration 
of the agreement he paida eum of Rs. 900 
in part satisfaction to the decree-holders 
whoin their turn allowed the sale to be 
adjourned fora period of six months and 
at the end of that period the sale was to 
be held without the issue of a fresh 
proclamation. There were other terms of 
the agreement with which we are not con- 
cerned at thisstege of the proceedings. 
Thetime fixed by the agreement has ex- 
pired and the decree-holders-respondents 
now desire fo prosecute further the execu- 
tion oftheir decree. The appellant now 
raises the objection that the property 
attached and sought to be sold is the pro- 
-perty held by him in the right of survivor 
ship andnotin the right of inheritance, 
he and the deceased Aila Singh being 
brothers, The Courts below have refused 
to give efiect to this objection on the 
ground that it is no longer open to the 
appedlant to raise it. 

Having regard to what happened when 
the appellant appeared in response to.the 
first notice and entered into a compromise 
with the decree holders we are of opinion 
that the view taken by the Courts below 
is right and is fully covered by the princi- 
ple of a decision of this Court in Raghubar 
Singh*v. Gokran (1). Theappeal, therefore, 
fails and 1a dismissed with costs, 

We were asked to consider the validity 
of the terms of the compromise in relation 
to the question of interest, Bvt that is a 
matter which is not before us at pressent 
and we express no opinion *thereon. 

A. Appeal dismissed. 

(1) 93 Ind. Oas. 833; 3 O. W.N. 241; 13 O. L. J, 111; 
A, L R. 1926 Oudh 291; 1 Luck, 271, 
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CALCUTTA HIGH COURT. 
Orvin Appears Nos. 114 ann 115 or 1928. 
April 11, 1930. 

Present; —Mr. Justice Graham and 
Mr. Justice Mitter. 

Raja RESHEE CASE LA W—PLAINTIFF 
— APPELLANT 
TETEUS 
SATISH OHANDRA PAL—DEFENDANT— 
RE3PONDENT, 

Landlord and tenant—Dispossession of tenant by 
landlori—Suspension of vent—Decree for possession 
in favour of tenant, whether amounts to restoration— 
Dismissal of suit for rent—Subsequent decree for 
possession—Fresh suit for reni—Res Judicata—Mere 
entry in Record of Rights, effect of. 

The defendant's predecessor held 2877 bighas of land 
and paid a rent of Rs. 359-10-0 under a tenure 
created by patta of the year 1867 under the plaintiff's 
predecessor In the finally published Record of 
Rights the lands were shown within the tenancy of 
defendant but the contiguous lands were shown to be 
in the possession ofthe plaintiff as his khas lands. 
The defendant's mother was dispossessed of a portion 
of these lands. He brought a suit in respect of some 
portion of this khas land and obtained a decree for 
recovery of possession of the lands. The plaintiff 
subsequently sued the defendant for rent, The plaint 
included the lands for which the defendant had ob- 
tained a decree for possession: ; 

Held,(i) that as there had been dispossession, the 
defendant was entitled either to proportionate 
abatement or suspension of rent; [p. 82, col. 1.] 

(ii) that the inclusion of the dispossessed land by 
the plaintiff in the suit did not amount to restitu- 
tion. pibid.) 

B held a tenure under A consisting of certain mal 
and certain paikan lands. B was dispossessed from 
the paikan lands anda suit by A for rent of mal 
lands only was dismissed. A suit by B for declara- 
tion of title to and recovery of the paikon land was 
ultimately decreed by the High Court on a date 
subsequent tothe date of dismissal of A’s suit. A 
then brought a suit for apportionment of the rent of 
the mal landsin respect of period previous to the 
decree of the High Court. There was nothing on 
record showing that A, since the decree for possession 
infavour of B gave up possession. of the lands 
dispossessed or that B had got possession of the 
lands through Oourt or otherwise: 

Held, that as the period to be regarded was one 
previous tothe decree of the Higla Oourt in the 
title suit by B and as the state of thinfs at the date 
of the dismissal of the apportionment suit still conti- 
nued, the question of dispossession and suspension 
of rent was barred by res judicata. [p. 83, col 2.] 

Held, further, that the mere obtaining of a decree 
by the tenant is not sufficient to defent a tenant's 
right to suspension of entire rent for eviction from a 
portion of the demised premises. That right conti- 
nues until effective steps are taken by tlee landlord to 
restore possessionof the lands to the defisndant [ibid ] 

Kadambini Dasi v. Kashi Nath Biswas (1) and 
Chandra Kanta v. Ramnath (2), relied ont. 

Obiter.—The act of the landlord's agen tin having a 
Record of Right made in a ‘particular uzay with the 
intention of depriving the teaant of the enjoyment 
of the demised premises dogs notamoun t to eviction. 
[p. 81, dol. 2.] 

Appeals from the appellate deci sees of the 
Additional District Judge, Midna;our, dated 
the 30th June, 1927. 
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Messrs. Narendra Chandra Bose and Nalin 
Chandra Paul, for the Appellant. 

. Messrs. Sarat Chandra, Bose and Bejoy 
Kumar Bhattacharjya, for the Respondent. 
JUDGMENT. 

Mitter, J —These two appeals by the 
plainui landlord arisd out of two suits for 
rent in respec of two mokarari tenures 
held by the defendant-respondent under 
the plaintiff. Second Appeal No. 114 relates 
to Suit No. 24 and No. 116 relates to Suit 
No. 27. The appeals will have to be dealt 
with separately as the facte of the two cases 
are different. 

I will take Appeal No.114 first. In this 
case the tenure was ereated by a pattah of 
the year 1867 under the predecessor of the 
plaintiff by which the defendant's pre- 
decessor held 2877 bighas and paid a rent 
of Rs. 359 100. In the finally published 
Record of Righte 2877 bighas were shown 
within the tenancy of the defendant but 
the contiguous lands were shown in posses- 
gion of the plaintiff as his khas lands. The 
defendant brought a Title Suit No. 360 of 
1923 with respect to 105 plots which were 
recorded as plaintiff's khas land in the Settle- 
ment Record. Defendant obtained a decree 
for recovery of possession of lands which 
were included within thethak boundary 
and this decision was affirmed on appeal 
to the District Judge. The plaint in the 
present suit included the lands for which 
defendant obtained a decree for possession. 
The plea of the defendant in the present 
suit is that as there has been a disposses- 
sion by thelandlord from a portion of the 
tenancy lands, there ought to be total 
suspension of rent. The defendant objected 
that all the lands for which he recovered 
the decree had not been included in the 
plaint. The Subordinate Judge who tried 
the case in the first instance left the question 
as to whether all the lands were included 
in the plaint or not open but gave a decree 
to the plaintiffs. 

On appeal the Additional District Judge 
of Midnapore has reversed the decision and 
dismissed plaintiffs suit. Hence the pre- 
sent appeal, 

The reasoning of the lower Appellate Court 
ha3 been subjected to considerable criticism 
by the learned Advocate for the appellant 
and it is said that the learned Judge's con- 
clusion that the “act of the landlord's agent 
in having a Record of Right made in a parti- 
cular way with the intention of depriving 
the tenant of the enjoyment of demised 
premises amounts to eviction” cannot be 
sustained in law, "Thisisso. If this find: 


89 . . | 
ing had stood. alone the judgment could 
not be supported but the District Judge 
has fourtd that, the widow of Raja Prithipal, 
who is the adoptive mother of the present 
defendant was dispossessed. by the plaintifi’s 
predecessor and thajstate of things con- 
tinues up till now “and” the inclusion of 
the dispossessed land in the present suit 
cannot amount to restitution. On these 
findings it is difficult to say that there has 
been no disposseSsion as to entitle the de- 
fendant either to proportionate abatement 
or suspension of rent. It is contended for 
the appellant that in any event there should 
not be entiré suspension as the rent is not 
& lump rental but so much rent per bigha. 
Unfortunately the patta has not peen 
proved in this case. In tneae circumstances 
we set aside the judgment of the lower 
Appellate Oourt and direct it to re hear the 
case after allowing the plaintiff an opportun- 
ity of proving the patta. If onthe terms 
of the patta it appears that rent was not a 
lump rental but was based on a rate of so 
much per bigha, he will grant proportionate 
abatement. lf, on the otner hand, it isa lump 
rental plaintiff's suit will be dismissed. 
In case the patta discloses that the rent is 
80 much per unit of measurement the lower 
Appellate Court will determine the extent 
of the dispossession on the evidence before 
the Oourt or such further evidence which 
the parties may produce. 

The respondent is entitled to costa of 
the appeal as the plaintiff did not produce 
the patta in proper time. 

I wil now deal with Appeal No. 115 
which arises out of a Suit No. 97 as has 
been previously stated 

In this suit plaintiff claims apportionment 
ofrent ior 715 bighas 14 cattas of laud at a 
yearly rental of R». ZUB-14. I here was origin- 
ally alsoa prayer for enhanced rent In 
respeet of 285 bighas and odd but this prayer 
was withdrawn and nothing more need be 
said abou: this : 

It appeare that the tenure was created in 
1869 by a patta — Oertain quantity of mal 
lands were let out at a rental of R3 208 14.0 
and certain paikun lands were also let out 
at a rentalor Rs. 8 -u the total rental being 
Rs. 217-6-0. 

In tne year 1903 the Government resumed 
the paikan lanus and setuied the sama with 
the zemindar (plaintiff's predecessor), Tne 
zemindar settled toesa lands witn some 
ex parks and third persons. 

In 1216 plaintiff brought a suit for rent 
of the laads covered by tne patta excepting 
the patkan lands. The defendant contested 
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the suit and contended that the suit was: 
not maintainable as the paiken lands were 
not included and the jamas had been split . 
up. It was held in this suit that the dis- 

puted paikan jaigir lands were included 

within the tenures of the plaintiff and as 

there was partial dispossession by the 

zemindar there must be suspension of rent 

and the suit was dismissed and this deci- 

sion was ultimately upheld by the High 

Court. 7 

In 1918 defendant's predecessor-in-interest 
Saraswati Deyi brought a suit in the Court 
of the Subordinate Judge of Midnapur, for 
declaration of title to the paikan lands as 
belonging to her on the basis of the patta 
and she was entitled to get khas possession 
against the lessee defendant as the land- 
lords (predecessors of the plaintiff in the 
present suit) had no right to grant a lease 
of thesame. The suit was decreed and the 
present defendant's predecessor's title under. 
the patta was declared and she was entitled 
to get rent from the lessees of the present 
plaintiffs. An observation was made in the 
course of the judgment that the defendant's 
predecessor in-title was liable to pay addi- 
tional rent for the parkan land to the 
zemindar but the question and the terms 
and conditions under which defendant was 
entitled to retain possession of the paikan 
lands was not decided in that suit and it: 
was said that it might be decided in a suit 
properly framed for the purpose. This 
decision was affirmed by the District 
Judge and ultimately by the High Court in 
second appeal by Greaves and Mookerjee, 
JJ. in Appeal from Appellate Decree 
No. 2655 of 1922 on the 15th June, 1926. 

The present suit was brought on the 
15th September, 1925, during tne pendency 
of the appeal in the High Uourt from the 
decision in the suit brought by the defend- 
ant’s predecessor for her declaration of 
title to paikan lands, 

The defence in this suit is that there 
should be total suspension of rent as it has 
been decioed that the rent is a lump rental 
for both mal and paikan lands and as dis. 
possession of the paikan lands: still con- 
tinuea the Suit must fail. lt was contended 
for the deféndspts that the decision in a 
previous suit for apportionment of rent 
operates as res judicaia and bars plaintiff's 
claim. This aefeuce was overruled by 
thè trial Court and plaintiff was awarded 
a decree for rent for the mal lands. e 

An appeal was. taken by the” defendant 
to the Additional District Judge of Midna- 
pur who has reversed the decisién of the 
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Subordinate Judge and dismissed plaintiff's 
guit for rent of the mal lands. li 

Second Appeal No. 115 has consequently 
been preferred by the plaintiff. The lower 
Appellate Court rested its decision on the 
plea of res judicata and held that the 
decision dismissing plaintiff's previous suit 
for apportionment in Suit No. 29 of 1922 
which was upheld by the High Oourt (see 
the decision of Greavesand Panton,J J., dated 
16th November, 1925, bars plaintiff claim for 
apportionment on the principle of res 
judicata, It has also held that there has 
been no restoration of possession to the 
defendant of the paikanlands, The appellant 
contends (i) that in view of the result of 
litigations of 1918 and 1922 circumstances 
have materially changed so as to preclude 
the operation of the principle of res judicata 
in the present case; (i?) that the mere 
obtaining of the decree by the defendants 
against the plaintiff and the lessees of the 
plaintiff of the land must be considered as 
restoration of the defendants to such pos- 
session of the disputed lands as he is 
entitled to have and the plaintiff is entitled 
to have his rent suit decreed, 

The argument on the first point is put in 
this way: On the 30th June. 1926, when 
the Subordinate Judge passed his decree in 
this suit, the HighCourthad finally decid- 
ed that the defendant would be entitled to 
recover possession of the paikan lands from 
the lessees of the plaintiff and this was a 
circumstance which did not exiat when the 
decision in the previous suit for apportion- 
ment was given which is sought te 
be pleaded as & bar to the present suit. It 
is said, therefore, that the plea of res judicata 
: would not be available in the altered cir- 
cumstances. To this argument the re- 
Bponaent replies by saying that the altera- 
tion of circumstances cannot affest the deci- 
sion in the present euit for apportionment 
is claimed in respect of rent from April 1922 
to April 19:6 and that is the time which 
muet be locked to for the purpose of con- 
sidering whether the bar of res judicata was 
Temoved or not. 

During that period the condition of things 
remained the same as befoye afd it is said 
that mere fact of the affirmsnee of the 
decree of the lower Courts does not make 
any change in the circumstance, There 
seems to be much force in this contentión 
of ihe respondent, The lower Appellate 
Court findg that there is nothing on the 
record to show that plaintiff has since the 
decree for possession in favour of defend- 
ant given up possession of the lands dis- 
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possessed or that the defendant, has got 
possession of the lands through Court or 
otherwise. The learned District Judge 
held in our view rightly that the state of 
things that existed on the 16th November, 
1925, when Greaves and Panton, JJ., 
delivered their judgment in the previous 
apportionment case still continues and that 
the question of dispossession and suspen- 
sion of rent was barred by the principle of 
ves judicata. Itis contended on behalf of 
the appellant that there are certain obser- 
vations in the judgment of,Greaves and 
Panton, JJ., which would seem to suggest 
that after the final decision of the High 
Court in the title suit brought by the 
defendant there could not be a consolidated 
rent in respect of the mal and paikan lands, 
That may be so but the final decision of the 
High Court was not given till the 15th of 
June, 1926, and the whole of the period 
for whieh apportioned rent is claimed in 
the present suitis prior to the final decision 
in the High Court. In this view, we are of 
opinion, that the plea of res judicata cannot 
be avoided with reference to the claim in 
the present suit. We may, however, observe 
in passing that a suit for apportionment of 
rent willlie in respect of rent subsequent 
to the decision of the High Court that is 
lor the period subsequent to the !5th of 
June, 1926. The first ground, therefore, 
fails. 

With regard to the second ground taken 
it appears clear on the authorities that the 
mere obtaining of a decree for possession 
by the tenant is not sufficient to defeat a 
tenant's right to suspension of entire rent 
for eviction from a portion of the demised 
premises, That right continues until 
effective steps are taken by the landlord to 
restore possession of the lands to the de- 
fendants. Reference may be made in this 
connection to a very early decision in the 
case of Kadambini Dasi v. Kashi Nath 
Biswas (1) where (Jackson and Glover, JJ., 
laid it down that the zemindars were pre- 
cluced from suing the tenants for rent on 
account of the period of dispossession even 
though the tenant had recovered a decree 
with mesne profits for the said period. 
This view has also been &dopted in recent 
times as willappear from the decision of 
Mookerjee and Oarndufi, JJ., in Chandra 
Kanta v. Ramanath (2). It is argued, how- 
ever, for the appellant that the defendant 
in order to evade the payment of rent is 
not seeking to execute the decree against 


(1) 13 W. R. 338. 
(2) 6 Ind. Qas, 478; 110. L. J. 591, 
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the tenanjs in actual possession. There is 
no evidence in the present case that the 
plaintiff landlord has given notice to the 
tenants that rent should henceforth be 
payable not to him but to the defendant 
or that the plaintiff has ceased collecting 
such rent, The plaintifi must take such 
steps to surrender to the defendant such 
possession as they are entitled to have as 
against the tenants by reason of the decree 
in the title suit brought by the defendant. 

For the reason given above both the 
grounds of appeal fail and this appeal must 
be dismissed with costs. 

Graham, J.—I agrese, 


A. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
ORIGINAL Civin Surr No. 2072 or 1928. 
April 2, 1930. 
Present:—Justice Sir Pniiips Lindsay 
Buckland, Kr. 
SARADAPRASAD DAS—PraINTIFF 
VETSUS 
BINAYKRISHNA DATTA—Deranns nt, 

Contract Act (IX of 1872\,s. 11—Mortgage by minor 
—Fraudulent representation as to age—Validity of 
mortgage—Subsequent transferee from minor after 
attaining majority—Right to avoid mortgage—Mort- 
gagee,whether entitled to refund of money paid—Fraud 
—Imputation of fraud by presuming knowledge of 


aw. 

In August, 1919, D, a minor, executed a mortgage 
in favour of B. A guardian of the person and prop- 
erty of D had been appointed in 1917 and if no such 
guardian had been appointed he would have attained 
majority in May, 1919. On the llth June, 1922, 
shortly after he attained majority, D conveyed the 
mortgaged property toS. S sued B fora declaration 
that the mortgage in favour of B upon whichB 
had already obtained a decree was void. There was 
evidence to show that D told B that he was of full 
age but there was nothing to show that the effect of 
Statute on the minority of D wasever present to his 
mind Further, out of the consideration that S was 
to pay to D on the conveyance deed, S had retained a 
certain amount in his hands for the purpose of dis- 
charging debts due by D. It was contended that the 
money retained by S included the amount to be paid 
by D to B and that S should be put on terms: 

Held, that there was no fraud on the part of D in 
telling B that he was of full age as fraud depends 
upon the state of the person's mind, and fraudulent 
intention cannot be imputed by reason of a presump- 
tion of knowledge of law unless the person alleged to 
be fraudulent has such knowledge in fact. [p 86, col 2.] 

Held, further, that the mortgage as agai st D) was 
void and as B would not be able to recover from D 
himself the consideration of the mortgage, he could 
ot obtain an order as against S for payment of the 
mortgage debt due to him from the amount in the 
hand of S [p 87, col.2.| 

Mohori Bibee v. Dharmodas Ghose (1), R Leslie 
Limited v. Sheill (2), Khan Gul v. Lakha Singh (3) 


SARADAPRASAD DAS V. BINAYÉRISHNA DATTA. 


132 1. O. 1931 


and Thurstan v, Nottingham Perpanent Benefit 
Building Society (4), relied on. 


Mr. S. M. Bose (with, him Mr. P. N. 
Sen), for the Plaintiff. 

Mr. S. N. Banerji (with him Mr. B. C. 
Ghose), for the Defendant, 


JUDGMENT.—This is a suit for a 
declaration that a mortgage, dated the 7th 
August, 1919, executed by one Dasharathi 
Singha in favour of Benaykrishne Datta, 
the defendant, of premises No. 2, Shashi- 
bhushan Sur's Lane, to secure an advance 
of Rs. 4,500 is void and not binding upon 
the plaintiff and for other consequential 
reliefs. 

The circumstances of this case are the 
following. A man of the name of Prem- 
chand Singha, who died on the 2lst 
November, 1900, had two wives. Hie 
first wife, Nrityamayee, predeceased him, 
leaving a daughter of the name of Kusum- 
kumari. Her name does not recur. By 
his second wife, Katyayanee, he had & 
daughter, Subashini, and a posthumous 
son, Dasharathi, who was born on the lst 
June, 1901. 

On the 30th August, 1901, Letters of 
Administration to the estate of her deceas- 
ed husband were granted by this Court to 
his widow, limited to the minority of her 
eon. 

On the 30th July, 1917, Subashini was 
appointed guardian of the person and prop- 
erty of her brother, Dasharathi, by the 
District Court of Hooghly. 

On the 30th August, 1918, Katyayanee, as 
administratrix, obtained leave from this 
Court to raise aloan of Rs. 1,900 at a rate 
of interest not exceeding 10 per cent. 
per annum onthe mortgage of premises 
No. 2, Shashibhushan Sur's Lane, Calcutta, 
and, in pureuence thereof, on the 8th 
October, 241%, executed a mortgage of the 
property in question, in favour of Ohet- 
narayan Singh Doogar, for Rs. 1,500. 

On the 7th August, 1913. the events hap- 
pened, with which this suit is principally 
cunceraed, On that day, Dasharathi exe- 
cuted a mortgage of the premises, No, 2, 
Shashibbfisnan Sur's Lane, in favour of 
the defentent, Binaykrishna Datta, to 
secure a loan of Ra 4,5U0, and, on the 
same date he paid off the amount due 
on the mortgage, dated 8th October, 1918, 
and obtained a reconveyance from Chet. 
narayan Singh Doogar. . 

Had no guardian of the person and 
property of Dasharathi Singha been ap- 
pointed in the year 1917, Ite would 
have attained majority on the 31st May, 
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1919, and it would be impossible to im. ° 
pugn the mortgage of 7th August, 1919 

But, by reason of such appointment, the 

period of his minority was extended until 

the 31st May, 1922, wherefore the mort- 

gage in favour of the defendant Binay- 

krishea Datta was executed by him during 

his minority. 

On the Lith June, 1922, shortly after 
he had attained, his majority, Dasharathi 
Singha conveyed the premises, No. 2, 
Shashibhushan Sur’s Lane, to the plaintiff, 
free from encumbrances, in consideration of 
the sum of Rs. 21,217. 

On the 24th June, 1922, Binaykrishna 
Datta instituted a suit in this Court, being 
Suit No, 2086 of 1922 against Dasbarathi 
Singha for the purpose of enforcing his 
mortgage of 7th August, 1919. To that 
suit, Saradaprasad Das was not made a 


party. 

On the 30th August, 1922, a preliminary 
mortgage-decree was made and a final decree 
on the 19th February, 1925. 

On the 12th September, 1928, this suit 
was filed by Saradaprasad Das, for the 
. purpose of having it declared that the mort- 
gage in favour of Binaykrishna Datta, upon 
which, as stated, Binaykrishna Datta had 
already obtained a decree, was oid. 

Kalidasee Dasi, widow of Dasharathi, has 
also been made a party to the suit. No relief 
is claimed against her. It was stated from 
the bar, at the commencement of the hearing 
that her co-defendant questions whether 
she is of full ageor whether a guardian ad 
litem ought to be appointed, but learned 
Counsel for the plaintiff stated that it was. 
not ‘proposed to do anything further in 
the matter and he would take the risk whe- 
ther or not she was of full age. 

On behalf of the mortgagee, Binaykrishna 
Datta, it has been questioned whether or not 
Dasharathi was in fact à minor on the 7th 
August, 1919, but this has not been serious- 
ly challenged, and any question there might 
have been has been set at rest by the 
production of the order appointing the 
guardian, E 

The substantial defence, is based upon 
the allegation that Dasharathi Singha 
fraudulently represented that he was of 
full age and induced Binaykrishna Datta, 
by such misrepresentation, to lend the 
monéy upon the mortgage in question. 
It is further alleged that the plaintiff 
obtained the conveyance from Dasharathi 
with knowledge of such fraud, and finally 
questions are raised as to the relief to which 
the plaintif is entitled, - 
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The following issues were submitted on 
behalf of the defendant, Binaykrishna 
Datta, and accepted by Mr. B.M. Bose 
on behalf of the plaintiffz— 

"| Was Dasharathi Singha a minor on 
the 7th Augustę 1919? | 

9. If so, did the said Dasharathi Singha 
fraudulently represent that he was a major 
and induce the defendant to lend Rs 4,500 
andto takea mortgage of No 2, Shashi- 
bhushan Sur's Lane? 

3. Did the plaintiff obtain a conveyance 
on the llth June, 1922, with knowledge of 
such fraud? . 

4. Was such conveyance executed in 
order to defeat the claim of the defendant? 

5. Is the plaintiff in the position of 
a trustee ior amount of the mortgage 
debt? 

6. Is the plaintiff entitled to the declara- 
tions contained in cls. (a), (b) and (c) of 
the prayer? : 

7, Is the plaintiff estopped from obtain- 
ing relief ia this suit? , 

8. To what relief is the plaintiff entitled, 
and ifso, on what terms?” 

The first question tobe determined is as 
to thealleged fraud by Dasharathi. The de- 
fendant, Binaykrishna Datta himself gave 
evidence and said that he was informed 
by Dasharathi that he was of full age and 
he would not have lent the money if he 
had known he was a minor. In cross-exami- 
nation he said that his object was to 
become the first mortgegee of the proper- 
ty and he wanted to see the first mortgage to 
Ohetnarayan Singh paid off and satisfied 
before he made his advance. His evidence 
does not carry the case very far. 

Two other witnesses were called: one 
Nilmani Basu, a mohurir in the employ of 
a Pleader practising in the Oourt of 
Small Causes, of the name of Phanibhushan 
Banerji. He has acquainted with Dasha- 
rathi and his father Premchand, because his 
former employer, a Pleader of the name of 
Aghorenath Seal, used to work for Prem- 
chand Singha and bis family. He was 
concerned with the loan of Rs. 1,590 from 
Ohetnarayan Singh Doogar and arranged 
for Dasharathi to brorrow Ra, 4,600 from 
Binaykrisona Datta, out of which Ohet- 
narayan Singh’s debt was paid off. The 
question was raised asto the age of Dasha- 
rathi and he said that as Dasharathi wasa 
minor, the transaction could not be effected, 
but Desharathi and aleo his mother stated 
that Dasharathi had attained majority. He 
advised that the matter should be put on 
a satisfactory. basis and affidavits, dated 
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the 6th* August, 1919, were made by 
Dasharathi and his mother stating that 
Dasharathi was of full age The witness 
was also questioned about the subsequent 
transaction resulting ïn the conveyance to 
the present plaintiff. It had keen proposed 
to sell the property to a man named 
Harishankar Pal, when the plaintiff proposed 
that the property should be sold to him 
instead and offered the witness Rs. 2,000 
if he could bring that about. The witness 
said that hetold Sarada that the property 
had been mortgaged to Binaykrishna Datta, 
to which the plaintiff said that he would 
see to the matter. In cross examination, 
this witness was asked, “Did you ask 
Dasharathi or  Katyayanee whether a 
“guardian had been appointed of Dasha- 
raihi?" His answer was “No.” “Nor can you 
tell his Lordship whether Katyayanee 
knew that a guardian had been appointea?” 
and he said "I cannot say.” 

The other witness was Niranjankumar 
Sen, an attorney of this Court of 14 years 
standing, and assistant in the office of 
Mr. M. N.Sen. He acted in the mortgage 
transaction on behalfof the mortgagor and 
the mortgagee. He said that a question 
arose as to the age of Dasharathi snd 
enquiries were made, and he searched the 
records of the Oourt and found nothing 
there to show that any guardian had been 
appointed. He enquired of Katyayanee, 
Dasharathi, Subashini and her husband, 
who told him that no guardian had been 
appointed. Then the affidavits, to which 
the other witnesses have spoken, were 
affirmed. Hesays that if he had known 
of the appointment of the guardian, he 
would not have put through the transaction. 
He was further asked as to whether Dasha- 
rathi knew about the appointment of 
the guardian, but he would not say. He 
was shown a petition by Dasharathi which 
was filed ina suit by à man of the name of 
Lalitmohan Mukherji against Dasharathi, 
in which Dasharathi said that, before 1920, 
he did not know that à guardian had been 
appointed. Of this the witness said he had 
no personal knowledge. 

I wil take it that these persons, in 
particular Dasharathi, did say, as the 
witnesses have stated, that he was of 
full age. I will alsoassumethat his mother 
and sister did so. The sister, of course, 
must have known that a guardian had 
been appointed. The mother probably 
knew it,as under the Act, notice would 
have to be servec on her. Dasharathi need 
not necessarily have known, because the 
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. e . 
&ppointment may have been made without 
his knowledge. But it dges not follow that 
either his mother or his sister ever told him. 
The conclusion that Dasharathi himself 
knew that a guardian had been appointed 
of his person and property is one to support 
which I can find no evidence, and such a 
finding could only be based upon conjecture. 
There. ia nothing whica would justify 
such an inference, and I cannot hold ‘that. 
Dasharathi, in fact, knew that a guardian 
ofhis person and property had been ap- 
pointed. ° 

That, however, does not entirely dispose 
of the point. Evenif these persons knew 
thata guardian had been appointed, as 
Sabashini must have done, does it follow 
that they knew that it would extend the 
minority of Dasharathi for three years 
by reason of the operation of the Act? 
The appointment was made about two 
years before Dasharathi would have come 
of age had no appointment been made, 
What was the occasion of the application 
by Subashini does not appear. There is no 
evidence to show that the effect of the 
Statute on the minority of Dasharathi was 
ever present to the mind of any of the 
persons concerned. True, they must be 
presumed to know the law, But such an 
assumption cannot be made for the purpose 
of consequentially imputing fraud to any 
one: of them, Fraud depends upon the 
state of a person's mind, and fraudulent 
intention cannot be imputed by reason of 
a presumption of knowledge of law unless 
the person alleged to be fraudulent has 
such knowledge in fact. I, therefore, 
have come to the further conclusion, on 
the evidence, that it is not established 
that Dasharathi was aware that a guardian 
had been, appointed of his person and 
property or that his minority had been 
thereby prolonged. 


This view of the matter disposes of the 
second issue, as also of the third and 
fourth issues, because if there was no 
fraud on the partof Dasharathi then there 
was no fraud with the knowledge of which 
Barada took tle conveyance on the llth 
June, 1922, 


2 now come to the question as to the 
relief to which the plaintiff is entitled. 
Three cases to which I have been referred, 
in the course of the hearing, deal with the 
subjects which have been discussed before 
mein an exhaustive manner, One is the 
well-known case of Mohori Bibee v, Dharmo- 
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.das Ghose (1), which decided finally that, 
under the Oontracf Act, a person, who, 
by reason of infancy, is incompetent to 
contract, cannot make a contract within the 
meaning of the Act, with the result tbat a 
mortgage made by a minor is void. Tne 
next is R Leslie, Limited v. Sheill (2), 
where the principles of law applicable to a 
case where an infant has obtained a loan 


of money upon tne fraudulent representa-- 


that he is of full 
fully discussed by 
Finally, in a recent judgment, Shadi 
Lal, O. J., in Khan Gul v. Lakha Singh 
(3), also considered these matters at length. 
It is clear that the plaintiff is entitled to a 
declaration that the mortgage ofthe 7th 
August, 1919, is void and it would be 
superfluous to cite apy passages from these 
very interesting judgments i in support of 
this proposition. 

Then, the question arises as to whether 
or not the defendant, Binaykrishna Datta, 
can obtain any relief. So far as it is assert- 

ed that he is entitled to claim any relief 
against Dasharathi or his estate, forI am 


tion age were 


Lord Sumner. 


informed that ^ Dasharathi is dead, 
the question does not arise in this 
suit, though it would appear, upon 


the authorities, that the possibility of pro- 
ceedings with that object being successful 
are extremely remote. But ıt appears 
from the memorandum of consideration at 
the end of the document that, out of the 
Rs. 21,217, which Saradaprasad Das was 
paying for the property, he retained the 
sum of Rs. 8100 in his hands for the 
purpose of discharging debts due by 
Dasharathi to Paranchandra Mallik and 
others. Now,itis contended that that in- 
cludes the Rs. 4,500 which were due to 
Binaykrishna Datta under the mortgage 
_ of 7th August, 1919, to which Sarada said, 
according to the witness Nilmani Basu, 
that he would see. It is, therefore, submitted 
that, to that extent, Sarada is a trustee 
for Binaykrishna Datta. As to this there 
is no evidence os to what were the debts 
which Sarada agreed to pay or which of them 
he has paid and whethes he has now 
any money in his hands. I agree that it 
is not right that he should retain any 
portion of the Rs. 8,100 but, apart from 
all other considerations, it does not appear 


(1) 30 C. 539; 30 IL. A. 114; 7 O. W. N.441; 5 
Bom. L. R. 421; 8 Sar. P. O. J. 374 (P. Q.). 
(2) 1914 3*R B.(07;83L J. K.B.114; H1 L T. 
106. 58 B. J. 453; 30 T. L. R. 460. 
rl 1 Ind. Cas 175; 9 Lah. 701; A. I. R.-1928 Lah 
9; 10L, L. J,-413; 30-P, L. R. 69.(F. B.). 
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‘to me tobe possible to st&te anything in 


this judgment with reference to any 
portion of that sum until it has been shown 
that there is money inehis bands, with re- 
ference to which an order could be made, 
which has zot been done. It ie, I 
think also clear, according to the authori- 
ties, that Binaykrishna Datta would not 
be able to recover from Dasharathi himself 
the Rs. 4.50,, which he advanced on mort- 
gage. Oan he, therefore, recover it from 
Sarada or any other person .otherwise? 
It is submitted that, inasmuch as the relief 
sought is discretionary, Sarada should be 
put on terms. Batto- this I, think, the 
answer isto be found in a few linesin 
the judgment of the Privy Oouncil in 
Mohori Bibee v. Dharmodas Ghose (1) where 
Sir Fort North quoted a passage from the 
judgment of Romer, L. J.,in Thurstan v. 
Nottingham Permanent Benefit Building 
Society (4), as follows, “The short 
answer is, that a Oourt of Equity 
cannot say that it is equitable to 
compel aperson to pay any moneys in 
respect of a transaction which, as against 
that person, the Legislature has declared 
to be void.” If no order as against 
Dasharathi could be obtained, how is it 
possible to say that Binsykrishna Datta 
can obtain an order against the present 
plaintiff for this sum? I see no answer 
to this, and, in my judgment, whatever the 
position may be in any other proceedings 
which Binaykrishna Datta may institute, 
lam of opinion, that it is impossible 1n this 
suit to give him any relief. 

. The piaintiff will be entitled to a declara- 
tion that the mortgageoi 7th August, 1919, 
is null and void, and that the decree passed 
upon that mortgage is not binding upon 
him. The plaintif is also entitled to the 
costs of the suit. 

A. Suit decreed. 

(4) (1902) 1 Ch. 1. 


CALCUTTA HIGH COURT. 
OsIG NaL Suit No 1710 oF 1924. 
September 23, 1929. 

Present: —Mr. Justice Mitter. 

Tus DHURRUMTOLLA PROPERTIES, 
Lrv.— PLAINTIFF 
versus 
DHUNBAI PEROSHAW SORABJEE— 
DrFEvnent. 

Transfer of Property Act (IV of 1882), s. 114—Non- 
payment of rent—Forfeiture—Discretion of Court— 
‘Rent in arrear, meaning of—English and Indian Law, 


88 

Where a lessee adfnits that a forfeiture under the 
lease for nor-payment of the rent has occurred and 
seeks relief from the forfeiture under s. 114, Transfer 
of Property Act, the Court is given a discretionary 
power which it may or nfay not exercise in favour of 
the tenant [p 88, col. 2.| 

The expression ‘rent in arrear* is not equivalent 
to the rent claimed in the suit but includes all that is 
due to the lessor up to the date when the application 
for ejectment is h@ard and order for relief against 
forfeiture is made, be 

Peachy v. The Duke of Somerset (1) and Howard v. 
Fanshawe (2), relied on. 

Section 114, Transfer of Property Act, is based on 
the principles of the Ohancery Courts, the only 
difference being that under the English Law atenant 
is allowed the same right to relief after a judgment 
for recovery of land on the ground of forfeiture for 
non-payment of rent as if the judgment had been 
given after trial Under the Indian Law relieffrom 
forfeiture cannot be claimed after the order for eject- 
ment has been made fp. 89, col. 1.] 


Application for final judgment under 
Ohapter XII-A of the Rules of the High 
Court, in Original Suit No, 1710 of 1929. 

Mr S.N, Banerjee (Jr), for the Plaintiff. 

Mr. Susil C. Sen, tor the Defendant. 


JUDGMENT.—This is an application 
on the part of the plaintiff Company for 
final decree and judgment under Ohap. 
XIII-A of the rules of this Court declaring 
that the lease dated the 16th day of April 
1928, in the plaint in this suit particularly 
mentioned, stands determined on and from 
the 26th day of June, 1929, and directing 
that the defendant do’ forthwith make 
over to the plaintiff Company vacant pos- 
session of the premises No. 32, Dharmatala 
Street, together with all furniture and 
fittings, ete., demised by the said lease and 
directing the defendant to pay to the 
plainttiff Company the sum of 
Rs. 4,583-5-4, being the arrears of rent in 
respect of the said premises for the month 
of May, 1929, and for 25 days of June, 
1929, at the rate of Rs. 2,500 per month and 
do also pay to the plaintiff Company mesne 
profits at the like rate from the 26th day 
of June, 1929, until delivery of vacant 
possession of the said premises together 
with furniture, fittings, etc., and do also 
pay to the plaintiff Oompany its costs of 
this suit and also the costs of and incidental 
to t.is application to be taxed by the 
Taxir g Officer of this Court. 

The suit in which this application is 
made was filed on the 20th of August 
1929, and the defendant entered appear- 
ance in the sui: on the 31st of August, 
1929, through Messrs. Dutt and Sen, at- 
torneys of this Oourt. She has not yet 
filed her written statement. In this appli- 
cation, however, the defendant admits 

-thata forfeiture under the lease for nons 
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payment of the rent bad occurred. She: 
seeks relief, however, from the forfeiture 
under s, 114 of the Transfer of Proverty 
Act, and she agreed to deposit in Ocurt the ' 
amount claimed as rent with interest on the 
same and the costs of the suit within 15 days 
of the taxation of the same. The plaintiff, 
however,contends that relief from forfeiture 
could be given if the rent which had 
accrued due upto the date of hearing of 
application, i. e, 16th of September, 1929, 
be deposited with interest thereon: and 
the full costs of the suit, Under s, 114, 
the Court is given a discretionary power 
which it may or may not exercise in favour 
of the tenant. The question turns on the 
mesping of the words “rent in arrear" in 
8. 114. According to the defendant. the 
words mesn the rent claimed ip the suit 
and not rent wbich had accrued due since 
the determination of the tenancy by the 
notice to quit, t. e., the 26th of June, 1929, 
up to the date when this appliction was 
heard. According to the defendant's sub- 
mission, the rent in arrear is equivalent 
to the rent claimed by the suit. I am 
unable to agree with this contention. 
The true ground of the relief against 
penalties is from the original intent of 
the case where the penalty is designed 
only to secure money, and the Court 
gives in all that he expected and desired. 
This was pointed out in the leading case 
of Peachy v. Duke of Somerset (1) 
In notes to that leading case, the learned 
Editor points out that the result of the 
examination of the authorities show that 
from a very early period, equity would, 
at any indefinite time after the tenant 
had incurred forfeiture and had been 
ejected for non-payment of rent at a par- 
ticular time under the stipulation in his 
lease, relieve him upon his paying to the. 
lessorthe rent accrued due, interests and 
costs: upon this principle that, as the 
right of entry was intended merely as 
security for the rent, the lessor thereby 
received „full compensation and was put 
in the eame situation as if the rent had 
been paid to him when it was originally ` 
due. In a case where the plaintiff wanted 
to be relieved from forfeiture after a decree 
for ejectment against him on the ground of 
forfeiture for non payment of rent had 
been made, the relief was , graited on 
payment of rent up to the aate when the 
relief from forfeiture was allowed. See 


(1) (1724) 1 Stra. 447; White and Tudors Leading 
Oases in Equity (9th Edn.), Vol. 2, p, 212. .* 


1391. O0, 1981, 


Howard v. Fanshawe (2). In that case 
the lessee, on the bth df July, 1984, brought 
an action claiming possession of properties 
comprised in the leases and asked for 
relief from any forfeiture of the said 
leases for non-payment of the rent thereby 
reserved and the Court relieved the lessee 
from forfeiture on payment of the rents 
up to.and including the 24th of June, 1895, 
two days prior to the delivery of judgment. 
Section 114 is based on the principles of 
the Ohancery Courts. the only difference 
being that, under the English Law, a tenant 
is allowed the same right to relieve after. 
a judgment for recovery of land on the 
ground of forfeiture for non-payment of 
rent as if the judgmant had been given 
after trial. See Order XIV, r. 10 of 
the Supreme Oourt Rules as amended 
after January, 1902 Under the Indian 
law relief from forfeiture cannot beclaimed 
after the order for ejectment had been 
made. 1 think, therofere, in order to be 
relieved of the forfeiture, the defendant 
must pay: (i) all the rent in arrear up to 
the end of August, 1929, together with 
interest thereon from due date up to the 
date of payment at the rate of 6 per cent., 
per annum, (i?) pay the costs of the action 
ineluding costs of this application within 
15 days of the taxation of the said costs 
by the Taxing Officer and, on such payment 
being made, the defendant will have relief 
against forfeiture of the lease dated the 
16th day of April, 1928. On failure to 
comply with these conditions, the plaintiff 
will be entitled to recover possession of 
the premises No. 32, Dharamtala Street, with 
furniture and fittings, etc, and the rent 
claimed together with the mesne profits 
and the costa of the action. 
Conditional order ptissed. 


A. 
(2) (1895) 2 Oh. 581; 64 L J. Oh. 666; 13 R. 653; 73 
E. T. 77; 43 W. R. 645. 
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CALCUTTA HIGH COURT. 
Divorce Suit No. 9 or 1929s 
April 7, 1980 > * 
Present:—Sir George Olaus Rankin, 
Kr, Ohief Justice, Justice Sir Oharu 
Ohunder Ghose, Kr., and Justice Sir 
Philip Lindsay Buckland, Kr. 
< WRIGHT—PusrtionEx 
f versus 
WRIGHT- - RE-PONDENT. 

Divorce Act «IV of 1869), s. 2—Domicile—Mode of 
determination —European claiming Indian domicile— 
Points to.be considered —Question.of demicile—Question 
of mized law and fact. 
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Tn divorce cases the question of domicile shofld be 
treated with care, for unless the parties. to the 
marriage are domiciled in India at the time when 
the petition is presented there is no jurisdiction 
in a District Court to dissolve the marriage. [p. 
90, col 1] 

A person's domicile is that country in which he 
either has oris deemed by law to have his perman- 
ent home. Residence alone, for however long a 
period, is by no means the test, and a safer guide 
is to enquire where the person, whose domicile is in 
question, intends to end his days. Every person 
receives at birth a domicile of origin and every inde- 
pendent person can acquire a domicile of choice by 
the combination of residence und intentjon of per- 
manent or indefinite residence but not otherwise. 
But the presumption of law is against a change of 
domicile, which must be proved by the person 
alleging it. A wife's domicile is the domicile of 
her husband. [ibid] 

Where a European claims to be domiciled in India, 
it will be pertinent to enquire where his father 
lived and died, or resides, as the case may be, 
where he and his father were born, the circumstances 
in which he came to and resides in India which 
will assist in ascertaining whether there exists an 
animus revertendi or an animus manendi, his object 
in residing in India, and generally as to the 
conditions under which he lives and his habits of 
life. [p. 90, col. 2.] 

Bell v. Kennedy (1) and Winans v. 
General (2), relied on. 

The question of domicile isa mixed question of 
fact and law. It is only when the relevant facts 
have been ascertained that the Court is ina posi- 
tion to determine where a person is domiciled. [ibid.] 


Attorney- 


Divorce suit of the Court of the District 
Judge of Darjeeling, dated the l¥tth Sep- 
tember. 1974, 

Mr J W Chippendale and E. C Chip- 
pendale, for the Petitioner. 

JUDGMENT, 

Buckland, J.—This matter has come 
before this Oourt for confirmation, under 
8.17 of the Indian Divorce Act, 1869, of 
the, decree for the dissolution of the mar- 
riage of the parties made by the District 
Judge at Darjeeling on the 19th Septem- 
ber, 1929. 

There would be no difficulty in the way 
of confirming the decree were it not for 
want of proper attention to the question 
of the domicile of the petitioner 

In his evidence, the petitioner has stated 
that his present domicile is in India He 
has also stated that he was married at 
Secunderabad in 1520 and has lived with 
his wife at various places in India until 
shortly before hefiled his petition,—state- 
ments which may or may not have a bearing 
upon the question of his domicile. The 
District. Judge has observed that he ig 
satiefied of the fact that allthe parties are 
at present domiciled in India. Nothing 
further material to the question of domicile 


_is to be found on the.record, 


` 
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. Itisofthe highest importance that in 
cases: under the Indian Divorce Act the 
question of domicile should be treated with 
care, for unless the parties to the marriage 
are domiciled in India at the time when 
the petition is presented ‘there is no juris- 
diction in a District Court under the Iadian 
Divorce Act te dissolve the marriage, and, 
if a decree is made without jurisdiciion, 
for that reason not only will it be of no 
effect, but, in some cases, the consequences 
may be very far reaching and affect ques- 
tions of succession wholly unanticipated at 
the time, 

It would appear from this and other 
cases, which have come before this Court 
for confirmation, that the subject of do- 
micile is imperfectly understood and that 
itis desirable to give an explanation of the 
law on the subject. 

The word domicile has been found 
difficult of definition, but one definition 
is that a person's domicile is that country, 
in which he either has or is deemed by 
law to have his permanent home, But, 
whereasa person may have no home, or 
morethan one, the law requires him to 
have a domicile, and one only. Hence 
any definition of domicile, which would 
include all the cases in which domicile and 
home are not identical, must be either an 
enumeration or too vague to be practical- 
ly useful. Residence alone, for however 
long & period, is by no means the test, and 
asafer guide is to enquire where the 
person, whose domicile is in question, 
intends to eni his days. Every person 
receives at birth a domicle of origin, which 
in the case of a legitimate child born during 
his father's lifetime is the domicile of his 
father at the time of his birth. Every 
independent person can acquire a domicile 
of choice by the combination of residence 
andintention of permanentor indefinite resi- 
‘dence, butnot otherwise. To these may be 
added the further propositions that the pre- 
sumption of law is against a change of 
domicile, which must be proved by the 
person alleging it, and that a wife's 
‘domicile is the domicile of her husband, 


Where 8 person is said to have changed 
his domicile, the inquiry to be made was 


propounded by Lord Cairns in Bell v. Ken- , 


nedy (1) in the words:—‘*Wnether the 
person whose domicile was in question 
had ‘determined’ to make, and had in fact 
‘made’ the alleged domicile of choice his 
home, with the intention of establishing 


(2) (1868) L. R 1H, L, 8c, 307. 
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himself and his family there and ending 
his days in that cofintry.” In the same 
ease, Lord Westbury pointed out that 
residence and domicile are two perfectly 
distinct things. Although residence may 
besome small prima facie proof of do- 
micile, it is by no means to be inferred 
from the fact of residence that domicile 
results, even although you do not: find the 
party had any other residence in existénce 
or in contemplation (cf. Winansv, Aitorney- 
General (2)]. . 

The question of domicile is & mixed 
question of fact and law. It is only when 
the relevant facts have been ascertained 
that the Court is in a position to deter- 
mine where a person is domiciled. . It 
would be impossible to state exhaustively 
the various matters which are material 
to the question, but where a Huropean 
claims to be domiciled in India, it will be 
pertinent to enquire where his father lived 
and died, or resides, as the case may he, 
where he and his father were born, the 
circumstances in which he came to and 
resides in india - which will assist in as- 
certaining whether there exiets an animus 
revertendi or an animus manendi, his object 
in residing in Inaia, and generally as to 
the conditions under which he lives and his 
habits of life. 

There are no materisls on the record in 
this case such as questions of the kind in- 
dicated would have elicited, and when a 
witness states that he is domiciled in this 
country, he is probably making a statement 
of which he is ignorant of the precise 
meaning or implications, while to hold on 
such a statement that the witness is 
domiciled in India is to state a conclusion 
in ignorance of the facts upon which it 
should “be founded. : 

The result is most unfortunate, as it 
causes delay and additional expense tò 
the petitioner, while, if it should subse- 
quently turn out that the District Oourt has 
no jurisdiction, which I must not be taken 
as suggesting is here the caae, the whole of 
the mohey spent by the petitioner in pro- 
secuting his.petition will have been wasted 
which, especially in an undefended - suit, is 
deplorable 


The case will go back to the District 
Judge of Darjeeling to make further 
enquiry as to the domicile ofsthe petitioner. 
He will take such additional evidence, 
including hearing additional witnesses, if 


(2) (1904) A. O. 287;.73 L. J. K. B, 613; 90 L, T, 721; 
20 T, L. R. 510. 6 
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any, as the petitioner may wish to adduce 
or call, and, as required,by s. 17 of the Act, 
certify the result of such enquiry and the 
additional evidence to this Court to which 
he will at the same time forward the record 
of the care, 

Rankin, C. J.—I agree. 

C. C. Ghose, J.— I agree. 

A. Case remanded. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DEonRES No. 92 
or .929 
April 7, 1930 
Present:—Sir George Olaus Rankin, Kr., 
Chief Justice, and Justice Sir 
Obaru Chunder Ghose, K7, 
Tag CORPORATION or OALOUTTA— 
APPELLANr 
versus 
Tag COMMISSIONERS ror THE 
PORT or OALCUS TA —RzsPoN: ENTE, 

Calcutta Port Act (III of 1890) s. 142—8Swit 
against Port trust—Limitation—Practice—Order for 
trial of preliminary issue on pleadings—Insuficiency 
of pleadings —Rightto adduce evidence. 

The Corporation of Calcutta institued a suit on the 
20th of July,1928, against the Commissioners for the 
Portof Calcutta for damages in respect of the flood- 
ing oftheengine-room of the Corporation's pumping 
station on the 22nd July, 1926. The defendants 

leaded that the plaintiff's cause of action was barred 
by 8.142 of the Calcutta Port Act and obtained an 
-order that the suit be set down for the trial of this 
issue. Both the application of the defendants and 
the order obtained by them contemplated thatthe 
applicability of s. 142 should be determined upon the 
face of the plaint apart from evidence but the facts 


disclosed by the plaint were not sufficient for the 
purpose of deciding the issue: e 

Held, that the facts stated in the plaint being by 
themselves insufficient, the procedure of binding 
parties to the order was inapplicable. The defend- 
ants could show by other evidence that the facts 
proved brought the case within s. 142. -[p. 92, col. 1] 


Messrs B K. Ghosh and N. C. Chatterji, 
for the Apvellants. 
Messrs. N.N. Sircar, the Advocate-Gener- 
aland T. Ameer Ali, for the Respondents, 
JUDGMENT. 

Rankin, C. J—The Oorporation of 
Oaleutia sue the Commissioners for the 
Port of Oaleutta for damages in respect of 
the floodigg on the 22nd July, 1926, of the 
engine-room ofethe Corporation’s pumping 
station, called the Mallik Ghat Pumping 
Station, neare to the eastern end ef the 
Howrah Bridge. Near tothe eastern bank 
of the river runs the Railway belonging to 
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91 
the: Port Commissioners, which they’ are 
authorised by their Act (Bengal Act III of 
1890) to maintain Tais Railway appears to 
have been first constructed in 1876, when 
the then Commission rs for the Port of 
Oalcutta, acting under Act V of 1870, with 
the sanction of Government, decided to 
lay down a “tramway” on fhe riverside 
road. Until 1914, the Railway across the 
eastern approach to the Howrah Bridge 
had a level crossing, but in that year, it 
was decided to abolish the level crossing 
by carrying the Railway lines under the 
road by means ofa sub-way. The making 
of this sub-way involved considerable in- 
terference with the suction pipes leading 
from the plaintiff's pumping station to the 
river and with the brick-built tunnels 
containing the pipes. It became necessary 
to lower the level of these suction pipes 
and to make incidental alterations to the 
tunnels. It appears that the Railway. in 
crossing the tunnels, runs immediately 
over them and that water tight steel plates 
constitute the roof of the tunnels over which 
the Railway runs. 

Toe complaint of the Corporation is that, 
on the 22nd July, 1926, there wes 3 heavy 
downpour of rain and that water flooded 
into the tunnels from the sub-way by the 
fault or wrongful act cf the Commissioners 
or their servants, 

The suit having been brought on the 20th 
of July, 1928, the defenaants, by their 
written statement, filed in September of 
that year, pleaded, amcng other defences, 
“that the plaintiff's cause of action, if any, 
is barred by reason of the provision con- 
tained in s. 142 of the Oalcutta Port Act." 
The terms of this section are as follows:— 
"No suit shall be borught against any 
person for anything done or purporting or 
professing to be done in pureuance of thig 
Act, after the expiration of three mcnths 
from the date on which the cause of action 
of such suit shall have arisen. " 

In February, 1979, the defendants applied 
to the Court and obtained an order that 
the suit be set downin the peremptory list 
for the trial of the issue, as to whether or 
not the cause of action of the plaintiff 
Corporation was barred by this section, 
The order of the learned Judge went on to 

‘provide “that for the purpose aforesaid, 
the facts stated by the plaintiff Corporation 
in the plaint filed herein be treated ag 
correct” InJuly 1929, this issue came on 
for trial before my learned brother, Buck- 
lant, J, whoin the course of his j udg- 
ment made the following observations ;— 


D 
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"| cannot day that I am wholly satisfied 
that the facte stated in the plaint are suffici- 
ent forthe purpose of deciding this issue, 
and to my mind it would be more satisfac- 
tory to decide it afrer hearing evidence, 
not as to what happened on the 22nd July, 
1926, or the damages, but as to conditions 
at the site and, it may be, as to the duties of 
the parties in relation to the structure, but 
the order having been made, I should 
endeavour to give effect to it andI will, 
therefore, deal with this matter to the best 
of my ability upon the materials avail- 
able.” 

Accordingly, the learned Judge proceeded 
to decide the matter and came to the con- 
clusion that the section relied upon was 8 
bar to the plaintiff's cause of action which 
was a breach by the defendants of their 
statutory duty to keep their Railway, 
including the sub-way in question, 
in repair; and that no other duty was 
alleged as the foundation of the plaintiffs’ 
case It doesnot appear that any evidence 
was tendered before the learned Judge. 
Indeed, both the application of the defend- 
ants and the order which they obtained 
on the lst May, 1923, contemplated that the 
applicability of s. 142 should be determined 
apart from evidence upon the face of the 
plaint. 

In my opinion, thie procedure was altoge- 
ther inapplicable, the facts stated in the 
plaint being by themselves insufficient for 
the purpose of deciding the issue. A careful 
examination of the plaint discloses that 
the plaintiffs have put their case in more 
than one way. They allege,in paras 11 
to 13, a duty on the part of the defendants 
to maintain the sub way in such a manner 
that no waterfrom it entered the plaintiff's 
tunnels except by percolation and that the 
defendants did not take adequate steps to 
perform this duty. They further allege, 
however, that the cause of the damage on 
the 22nd July, 1926, was the making of two 
holes in the wall of one of the tunnels by 
the removal of bricks immediately below 
the steel plates, which formed the tunnel’s 


roof. 


Paragraphs 15 and 16 are as follows:- 

*:15 The said holes were made by human 
agency and served to drain off the water 
which had accumulated in the said sub- 
way. The plaintiff wes not aware as to 
when or by whom the said holes were made, 
It charges that the making of the said 
holes and/or suffering the same to remain 
was a wrongíul act on the part of the 
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defendant, its servants or agents and the 
defendant is responsible for the same. 

*16. The plaint states in the alternative 
that the said boles, which were the proxi- 
mate cause of the flooding, were made or 
allowed to remain by reason of tne negli- 
gence and default on the part of the defend- 
ant, its servants or agents and the defend- 
ant is responsible for thesame." . 


Iam wholly unable to say, on the face of 
the plaint, that the alleged wrongful making 
of these holes is necessarily something done 
or purporting or professing to be done in 
pursuance of the Calcutta Port Act or that 
all that the plaintiff has put forward is on 
the face of it no more than an allegation 
of a breach of the defendants’ statutory 
duty The question before us cannot, in 
my opinion, bedecided without an investiga- 
tion of the facts, In Bradford Corporation 
v. Myers (1), which wasa case under the 
Public Authorities Protection Act, 1893, 
Lord Haldane observed: “In suca a case 
the Court can only take the particular 
facts in the case before it, and decide as 
best it can whether they come within the 
words, or whether they fall altogether out- 
side them.” In my opinion, this is the only 
method applicable to the present case. 
The plaint before us does not disclose 
the facts with such particularity as to 
entitle the Gourt to hold that they 
come within s. 142 Tne defendants having 
pleaded the section may show at the trial 
that the facts as proved bring the case 
within its words, but as the pleadings stand 
they have no other course. 


At the hearing ofthis appeal it appeared 


to us to be possible that the defendants 


mighé have bettered their position had they 
served notices to admit facts upon the 
Corporation. Before disposing of the 
appeal, we thought it right to give the 
defendants an opportunity so to do, with the 
result that items Nos. 1, 4, 5 and 6 of their 
notice, dated the 15th February, 1930, have 
been* admitted. In my opinion, however, 
these fdmjssions in no way conclude the 
question before us. In my judgment, this 
appeal should be allowed with costs before 
the learned Judge and before us, together 
with the costs ofthe order of the ist May, 
1429. The decree of the leamed Judge 
should be set aside with & direction that 


(1) (1916) A, C. 242 at p. 250; 85,L. J. K, B. 146; 114 
L. T. 83; 80 J, P, 121; 14 L. G. R. 130; 605. J. 74: 32 
T, L,R. 113. : 
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the suit be set down for hearing upon all 
issues in the ordinaty course. 
€. C. Ghose, J.—I agree. 
A. Appeal allowed. 
Case remanded, 


CALCUTTA HIGH COURT. 

APPLIOATION IN Burr No. 1623 or 1928. 
Maren 31, 1930. 

Present ;—Justice Sir Philip Lindsay 
Buckland, Kr. 

H. O. GANTI—PETITIONER 
versus 

F. L. HARCOURT— OrrrgrrE PARTY. 

Criminal Procedure Code (Act V of 1898), s. £76— 
Offence committed before arbitrator— Complaint of 
Court, whether necessary—Application based on docu- 
ments—Preliminary enquiry, if necessary—Person 
complained. against, whether entitled to notice. 

Where a person isalleged to have given false evi- 
dence before an arbitrator appointed under Sch. II, 
Oivil Procedure Oode, an application under s. 476, 
Oriminal Procedure Code, by the Oourt in which the 
suit was instituted is necessary. 

The question whether a preliminary inquiry is 
necessary or not in the case of an application under 
s 476, Criminal Procedure Code, will depend upon 
the facts and circumstances of eachcase Where the 
application issupported not by oral evidence, but by 
documents,no further preliminary inquiry is neces- 
sary beyond that which the Court makes on the 
materials before it. |p. 94, col. 1.] 

Where an application is made under s. 476, Criminal 
Procedure Code, it is not necessary that the person 
against whom the order is sought should be given an 
opportunity of being heard upon the preliminary 
enquiry. The practice of giving such notice is to be 
deprecated, |ibid.] 


Mr. A. K. Rou, for the Petitioner. 


JUDGMENT.—Thisis an application 
under s. 376 cf the Oode of Criminal 
Procedure, the circumstances of which are 
as follows:— 5 

In July, 1928, ashareholder ofthe name 
of Ganti in the International Trading Co., 
Ltd., a private Company incorporated under 
the Indian Companies Act, 1913, instituted 
a suit, being Suit No. 1623 of 1928, in this 
Court, agsinst the Company and the present 
petitioners, who also are shareholdersin the 
Oompany and Frederick Lionel Harcourt 
and Mrs. Harcourt, for a declaration that 
the shares standing in the names of the two 
persons last mentioned were invalid and 
that neither of them had paid or advanced 
any money to the Company. to entitle them 
to receive such» shares and that the register 
of the Company should be rectified. At that 
time, L. eHarcourt was shown in the 
Company's share register as the holder of 73 
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ordinary shares and Mrs. Harcourt of 75 
ordinary shares and 275 preference shares. 

On the 30th July, 1929, by consent, & 
reference was ordered under the Schedule 
to the Civil Procedure Code to the arbitra- 
tion of Mr. 8. O. Bose, a mémber of the bar. 
That gentleman after a number of sittiags 
filed an award, on the 10th January, 1930, 
and on the 10th February, 1930, the award 
was confirmed by a decree of this Oourt. 
The effect of the award was that F.L. 
Harcourt had no shares and that Mrs. 
Harcourt had 45 ordinary shares and 275 
preference shares. . 

It appears that, in the course of the 
reference before the arbitrator, Harcourt 
made the following statements:— 

*(1) When I gotthe discharged promissory 
notes, [ used to endorse the source from 
which the money was received and gave 
instructions to ths accountant to credit 
them to the proper source. These parts of 
the documents were executed in favour of 
the Bank. 

*(2) All these notes were discharged from 
money received from Mrs. Harcourt. 
That fact could have appeared if the other 
halves of these documents were forthcom- 
ing." 

This second statement, I understand, 
refers to the promissory notes to which 
Harcourt referred in the first statement 
quoted and which, I am informed, were not 
produced before the arbitrator, He also 
made the following further statements: — 

“(3) The payments would appear from the 
books of the Company that Mrs, Harcourt 
advanced the money in respect of these 
documents. 

*(4) Books of account for the year 1917 to 
1920 will show that these payments were 
advanced by Mrs. Harcourt.” 

The applicants, in their affidavit, say that, 
during the course of this month of March, 
1930, the petitioner Manuel, as a Director of 
the Company, was examining the old books 
and records of the Company and, in the 
course of such invesitgation, found the 
original promissory notes, to which the 
evidence of Harcourt referred. Oopies of 
the promissory notes have been annexed to 
his petition and I have been shown the 
originals in the course of this application. 

It appears from the documents shown to 
me and according to the statement of the 
petitioners that no endorsements were made 
on the promissory notes, The petitioner 
also states that an examination of the cash 
book of the Oompany for the years 1917 to 
1919 also showed that no entries for any 
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such payments as falsely alleged by 
Harcourt were ever made inthe book. » 

With that, the materials, upon which 
this application is based, are sufficiently 
stated, and the application is that a finding 
to the effect thłt it is expedient in the 
interests of justice thatan enquiry should 
be made into offence under s. 193 of the 
indian Penal Code alleged to have been com- 
mitted by* Harcourt and Mrs. Harcourt 
should be recorded and acomplaint thereof 
should be madein writing anddealt with 
as the section provides. 

The first point to be considered is as to 
the preliminary enquiry: I donot think it 
is an overstatement to say that, by far the 
largest number of cases in wich the section 
isemployed by the Judges of this Court 


exercising original jurisdiction, arises out 


of cases in which the Judge has heard the 
evidence in the course of the trial by 
himself, In those circumstances, there is 
no need for another or further preliminary 
enquiry. This matter arisesin - a different 
manner. I am satisfied that, in the circum- 
stances, it is necessary that an application 
to this Court should be made under s. 476, 
but, as regards preliminary enquiry, I need 
express no opinion as to what the practice 
should be, for that is unnecessary and it 
must depend upon the facts and circum- 
stances of each particular ease. 

An application such as this may relate to 
matters which can only be proved by oral 
evidence or it may relate to matters which 
can be proved or supported by documents, 
This application falls within the latter 
category and, in the circumstances, it does 
not appear to me that any further prelimin- 
ary enquiry beyond that which I have had 
to make on the materials now before me is 
necessary. 

There is the further question whether 
the person against whom the application is 
made, should be. given an opportunity of 
being heard upon the preliminary enqviry, 
but this, in my judgment, is generally to be 
deprecated. It might result, in some 
measure, in converting the enquiry into an 
enquiry not dissimilar from that which 
it would be the duty of a Magistrate 
to make and it might involve the person 
against whom the order is sought in 
himself giving evidence on oath by affidavit 
or otherwise which would becontrary to tha 
Spirit of the criminallaw in this country. I 
do not, therefore, consider that it is neces- 
sary that notice should be given to the 
person against whom the order is sought on 
ap application such as this, He will, 
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moreover, have every opportunity of being 
heard by the Magistrate upon whom the 
duty will be cast ofeproceeding to law ifa 
complaint is made. I find that it is expedi- 
ent inthe interest of justice that an enquiry 
should be made into the offences specified 
in the petition in respect of the statements 
of Harcourt, which I have quoted, and I 
direct that a complaint thereof in writing 
shall be prepared for signature as required 
to ba forwarded to the Ohief Presidency 
Magistrate for him to proceed in accordance 
with the law. : 

The practice in these matters was con- 
sidered by my learned brother Page, J., in 
proceedings which arose out of the suit, 
Moolji Sicca & Co v. Ramjan Ali (|), in 
whicn there was an appeal: Ramjan Ali v. 
Moolji Sicca & Co. (2) Irefer to tnese for 
the purpose of tracing the orders and 


‘complaint which will furnish a useful 


pracedent. The procedure which my 
learned brother followed has been approved 
by an Appeal Banch of this Oourtand such 
practice should be followed in this case, 


The applicant also seeks fora similar 
order against Mrs. Harcourt. With regard. 
to her, the only statement to which my 
attention has been drawn, upon which any 
proceeding could possibly ba founded is a 
statement “that the other portions of these 
documents were in my favour” where she 
refers to the promissory notes. Later, I 
observe she says she left everything to her 
husband.and the matter was entirely in his 
hands In those circumstances, I do not 
think any order should be made as regards 
Mrs. Harcourt. 


A pplication allowed, 


(1) (1928) O. O. 2178 of 1927. 

(2) 118 Ind. Oas 889; 56 O. 932 at pp. 034, 938, 939; 
33 ©. W. N. 329; A. I. R, 1929 Cal. 521; 30 Cr.L. J. 
974. 
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: CALCUTTA HIGH COURT. 
APPEaL From ABPELLATE Deoxta No. 1308 © 
cF 1929, 
August 20, 1930. 
Present :—Mr, Justice Jack and 
Mr Justice Remfry, 
ABIA KHATOON —PuatntirF— 


APPELLANT 
versus 
OMAR ALI AND oTAERS—DEFENDANTS— 
. RESP^NbENTS. 


Muhammadan Law—Gift—Share in holding —Donee 
4^ joint possession—Validity of gift—Gift to minor in 
donor's custody—Transfer of possession—Gift of 
undivided share to co-owner—V alidity. 

Under the Muhammadan Law the gift ofa share in 
a holding, the dones being admitted to be in joint 
possession with the donor and recognised by the 
donor as being in such possession,is valid. 

Abdul Aziz v. Fateh Mahomed Haji (1°, relied on. 

No transfer of possession is necessary in a case 
where the donee isa minor in the lawful custody of 
the ‘donor 

A co-sharer of any property may give his undivided 
share to the other or one of the others as the case 
may be. 


Appeal against the decree of the Additional 
District Judge, Tipperah, dated the 3rd 
January, 1929,affirming that cf the Subordi- 
nate Judge, Second Court, Tipperah, dated 
the 13th February, 1930, 


Mr. Nasim Ali, for the Appellant 
Messrs Prokash Chandra Pakrashi and 
Priya Nath Dutt, for the Respondents. 


JUDGMENT .—This appeal has arisen 
out of a suit for partition of certain prop- 
erties brought by the plaintiff who wants 
& partition of her 4 annas share of the 
properties left by her father Abul Hossain 
Sirkar. The trial Court gave hera decree 
with regard tothe properties which formed 
asseta of Abul Hossain and which the 
defendants admitted in their written 
atatement excluding certain properties 
covered by the deeds executed by Abul 
Hossain in 1322, that isto say, about nine 
years before his ‘death. The lower Appellate 
Oourt dismiessd the appeal. The only 
question which has been argued in this 
‘ourtis as to whether these gifts covered 
by the documents Exs. J, J-1 and J-2 were 
valid under the Muhammadan Law. It is 
urged thatthere was no finding that the 
donees were put in separate possession 
and secondly, that the finding, that the 
possession of defendant No, 1 was equiva- 
lent to.constructive possession of the other 
donees, is not Sufficient, It must be found 
that possession was delivered to each of the 
donees or inthe case of the minors to 
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theirlegal guardian and that possession 
given to persons with whom they ,wete 
living would not be a valid delivery of 
possession. Under the deed of gift Ex. 
J,7 &nnas share of the property was given 
to the minor defendants, Nos. 2 and 3 
children of Mahamad Ali, the deceased 
son of Abul Hossain. The deed of gift 
Ex, Jl was in favour of the wife and two 
daughters of Muhamad Ali defendants 
Nos. 6, 4, and 5. The deed of gitt Ex, J-2, 
was in favour of defendant No, 7, the 
major daughter of Muhamad Ali. Now, 
there are various findings of tbe lower 
Appellate Court which will help in the 
decision of the question. The Court finds 
in the first place that these deeds do not 
cover the whole of the property left by 
Abul Hosaain. Again ìt finds that Abul 
Hossain and the defendants lived jointly 
and were joint in property. It is further 
found that a certain fractional share of the 
property belonged to Abul Hossain. The 
learned Appellate Court has decided in 
favour ofthe validity of the gift to the 
minors in that Abul Hossain stood to 
these minors in loco parentis, and that 
actual transfer of properties was not 
necessary in their case. This appears to 
be correct and is supported by the authori- 
ty of Wilson in his book on Anglo- 
Muhammandan Law, paragraph 343 He saya 
that no transfer is necessary in every case 
where the doneeis & minor in the lawiul 
custody of the donor and cites various 
authorities in support of this proposition. 
Therefore, the tranafers to the minor defend- 
ants Nos, 2, 4 and 5 who were living with 
the donor who was their grandfather were 
valid. There remains the case of the widow 
of the deceased son of Abul Hussain and 
the major daughter, that is to say, defend- 


-ant No. 6 and defendant No7. The case 


of Abdul Aziz v. Fateh Muhammad Haji (1) 
is authority for the proposition that the 
gift of a share in & holding the donee being 
admitted to be in joint possession with 
the donor and recognized by the donor as 
being in such possession is valid. In the pre- 
gent case the finding is that up to the death 
of Abul Hossain he wasin joint possession 
ofthe property with the defendants and 
that these giits were gifts of a share of 
the property. Allthe defendants were liv. 
ing jointly with Abul Hossain for 9 years 
after the date of these gifts. The Appellate 


(1) 9 Ind. Cas. 635; 38 O. 518; 13 O. L.J. 492; 15 
O., W, N. $41. 
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Oourt found that there was a declaration . 


of gift by the donor and acceptance by the’ 
donee in each case and the documents 
embodying thegif& were regis.ered. In 
these circumstances there can be no 
doubt that the joint possession of the 
donees was recognized by the donor and 
hence the gifts to defendant No. 6 and 
defendant No.7 were also valid, It must 
also be remembered that a co-sharer of 
any property may give his undivided 
shareto the another or one of the others 
asthe case may be. There is authority 
for this inthe case Mahomed Buksh Khan 
v. Hosseini Bibi (2). The gifts referred to 
in Ex, J, Ex J-1and Ex, J-2 are, therefore, 
valid. 


This appeal is dismissed with coste. The 
two sets of respondents are entitled to 
separate costs, 


A. Appeal dismissed. 


; ae C. 684; 15 1. A. 81; 5 Sar. 175; 12 Ind. Jur, 291 
P.O). 


CALCUTTA HIGH COURT. 
ORIMINAL REVISIONS Nos. 448 snp 449 or 


:930. 
June 5, 1930. 

Present:—Mr. Justice Jack. 
RAFATULLA PRAMANIK— AcousgD 
— PETITIONER 
VETSUS 
RAJEK SARDAR AND ANOTHE&— 

Or? sits Partize, 

Criminal Procedure Code (Act V of 1898), s. 106— 
Penal Code (Act XLV of 1860), s. 479—Conviction of 
offence under s 479—Order under s. 106, Criminal Pro- 
cedure Code, legality of —'Offence involving breach of 
peace’, meaning of. OM 

An order under s. 166, Criminal Procedure Code, can 
be passed against a person convicted of an offence 
which does not necessarily involve a breach of the 
peace, if there is an express finding by the Oourt 
that the offence did, in fact,involvo a breach of the 

eace. : 
P"Mr. Muhammad Nurul H ag Chaudhury, 
for the Petitioner. 

Mr. Biraj Mohan 


Roy, for the Opposite 
Party. : 


RAPATULLA PRAMANIK V.. RAJBK SARDAR, 


182 I. 0. 1931: 


JUDGMENT.—In both these cases 
rules were issued to show cause why the 
order under s. 106, Criminal Procedure 
Code, should not beset aside. It is urged 
for the petitioner that eince the conviction 
was only under 8 379, Indian Penal Code, 
in both the cases the orders under s. 106 
are improper inasmuch as an offence under 
8, 479 does not involve any breach of the 
peace. There are a number of rulings a8: 
regards what amounts to aņ offence 
involving a breach of the peace as referred 
toin s. 108, Oriminal Procedure Code. I 
do not think it necessary to go into details 
of these cases. It appears to me that the 
trend of these rulings shows that unless the 
offence is one which necessarily involves a 
breach of the peace there must be an 
express finding by the Court that the 
offence did, in fact, involve a breach of the 
peace and I find that in both these cases 
there is such a finding. 


In Case No. 448 the Appellate Oourt 
found that the accused formed an unlaw- 
ful assembly no doubt as the number was 
50 or 60 men although no charge was 
framed againat the accused under this 
section. Theoffencs committed was accom- 
panied by force and it certainly invlovea 
a breach ofthe peace. In Oase No. 449 
the finding of the Appellate Court was 
also that the offence committed involved 
a breach of the peace and the learned 
District Magistrate remarked that as the 
appellant did not desist from the wrong- 
ful act, even after his conviction in the 
ease, he considered it necessary that the 
accused should be bound down to.keep the 
peace. In these circumstances, I think that 
the orders under s. 106, Criminal Procedure 
Code in both these cases are justified accord- 
ing tojlaw. The Rules are, therefore, dis- 
charged. 


å. Rules discharged: 
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PATNA HIGH COURT. 
LarrERS'PATENT APPEALS Nos, 34 To » 
af oF 1930. 
November 4, 1930 
Present :—Sir Courtney Terrell, 

Kr., Ohief Justice and Mr. Justice Adami, 
(Sri Thakur) NAWNIT PRAYAGI— 
PLAINTIFF— APPELLANT 
versus 
BUDHU MAHTON— RESPONDENT. 

Landlord and tenant—Abwab—Test—Stipulation 
to pay straw and husks, whether abwab—Construction 
of contract—Intention of parties. 

Certain tenants had been paying rent partly in 
cash and partly in kind. By & subsequent contract 
it was agreed that in future the produce rent should 
be commuted to a cash rent and that a consolidated 
rent of Rs. 198-1-0 should be paid in four annual 
instalments. The tenants in theirkabuliyat proceeded 
to state that they had been in the habit of delivering 
to the landlords fixed quantities of straw and husks 
as part of their rent according to the village custom 
and they undertook to continue to deliver these 
quantities as part of the rent. Inasvit for rent it 
was contended that the stipulation in the agreement 
for delivery of produce constituted imposition of 
an illegal cess or abwab: 

Held, that the stipulation as to payment of straw 
and husks wasa part of and not an addition tothe 
Po re by the contract and was not illegal. {p 99, 
col 2. 

Jogesh Chandra Roy v  Sharfeddin Ahmad (1), 
Bejoy Singh Dudhuria v. Krishna Behari Biswas (2), 
Mathura Prasad v. Tota, Singh (3), Kalar Singh v. 
Mathura Prasad (4), Sri RaniChhatri Kumari Debi v. 
Brouhe (5) referred to. 

Per Adami, J.—The decision in every case, where 
the question arises whether a stipulation ina rent 
contract is astipulation to pay an abwab in addition to 
the rent agreed, on depends on the construction of the 
contract in the case [p. 100, col. 1.] 

Per Courtney-Terrell, C. J—The real test is as to 
whether the provision for the delivery of tbe goods 
in kind was with the addition of the cash renta certain 
and definite obligation and whether it was part of 
the consideration for which the lease was granted. [p. 
99, col. 2.] 


Mr. Murari Prasad, for the Appellant. 
Mr. N. K. Prasad, for the Respondent. 


JUDGMENT. . 

Courtney Terrell, C. J.—Prior to 
the agreement, with the construction of 
which we are concerned in these suits, the 
defendants were tenants under their land- 
lord, each of an area of raiyat? land, part 
of which was held on a cash rent basis and 
parton produce rent. In the*year 1924 
the tenants agreed with | their landlord, 
each in similar terms, which translated are 
as follows:— 

“Whereas 16 annas Mauza Danyawan and 
Mauza Ohak Saleha and Mauza Gaura and 
Mauzæ Ohak Sedani, Pargana Sandha, 
District Pafna, Tauzi number and jama sadar 
as given below, this document is proprietary 
right of Nawabzada Syed Muharomad Mehdi 
Saheb and in the said mauzas there is 20 
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bighas 16 kattas 17 dhurs kasht raiyati land 
of me the declarant, khata and khasra 
number of which are*given below this 
document and it has been recorded in 
survey in my name and is in the possession 
of the declarant and on account of the 
batai system of the said land the declarant 
is put to diffiéulty during harvesting time 
so the declarant appearing before malik re- 
quested that instead of bata? system, annual 
nakdi rent of Rs. 9-8-0 be fixed per bigha 
and the said Nawab Saheb the malik agreed 
and granted the request of the declarant, 
fixed the nakdi rent, therefore, fhe execution 
and admission of kabuliyat is urgently 
required and so the declarant with hie will 
and accord without coercion and undue 
influence through anyone else in his sound 
state of health and body and in full senses, 
declare in writing that the rent of 20 bighas 
16 kattas 17 dhurs kasht batai land men- 
tioned below has been fixed annually at 
Rs, 1988-1-0 from 1332 F. S. which the de- 
clarant and his heirs and representatives 
shall pay annually according to instalment 
mentioned below without objection of in- 
undation, draught, hailetones and other sky 
and earthly calamity, to Nawabzada Syed 
Mehdi Saheb Nazvi, son of Nawab Syed 
Muhammad Akbar Ali Khan Saheb alias 
Syed Ohhcte Nawab Saheb and hie re- 
presentatives, by caste Syed, resident of 
Mohalla Moghalpura appertaining to Thana 
Khajakalan, one of the quarters of Patna 
City, by profession zemindari; and in case 
of default shall pay without objection the 
damage at the rate of Rs, 29 per cent, 
according to law,and in case of non-payment 
of the rent the said malit and his represen- 
tatives shall have power to realize the 
same with damage etc. through Oourt to 
which there will be no objection by the 
declarant and his heirs and representatives, 
Be it known that at the time of batai the 
declarant used to give paddys, straw, husks 
and poal to the said malik from long time 
according to the custom of the village on 
each plough, 7. e.,on each 10 bighas 15U anti 
paddy straw and one bundle poal and one 


‘mote husks as part of the rent and so 


the eame will be given continually along 
with therent as usual. In case of failure 
the said malik and his heirs and represen- 
tatives shall have power to realize proper 
price of the same through Oourt and the 
cost of cultivation will be borne by the de- 
clarant and the irrigation and gilandazi is 
in concern with, the malik, the declarant 
has no concern with.the same. Hence this 
kabuliyat as stipulated aboye has been 


x 
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written so that it may be of use when 
requixed." " 


It wil be seen that after the date of the 
agreement each tenant instead of paying 
cash and a share of produce was to pay 
cash and a specifie mount of specific kinds 
of produce. ù 

The plaintif is the mortgagee of the land- 
lord and is in possession and alleging that the 
rent is in arreat asregards the delivery of the 
specified amounts of produce, he sued the 
defendants These defended the suit on the 
ground that the stipulation in the agree- 
ment fore delivery of produce constitutes 
imposition of an illegal cess or abwab. The 


Munsif held in favour of the plaintiff that 


there was nothing illegal in the agreement, 
On sppeal the Subordinate Judge held 
that the contention of the defendants was 
sound and a second appeal to a single 
Judge of this Court was dismissed by him 
and the matters now come before us asa 
Letters Patent Appeal. 

I approach the subject with’ some diff- 
dence forit has been a matter of discussion 
by learned and experienced Judges fer a 
period of many years, 

I have read the lucid historical account 
of the legislation and decisions delivered 


by Mukherji, J., in Jogesh Chandra Roy v.. 


Sharfaddin Ahmad (1)andI gather from that 
judgment that the object of the legislation 
was to makedefinite and certain the position 
of the tenant, so that when once he had made 
hie bargain with the landlord he should not 
thereafter be at the mercy of the latter and 
be subject to further demands which he 
had not contemplated when his tenancy 


began; not that he should be relieved. 


from paying any part of the agreed rent in 
whatever form it was agreed to be paid, but 


merely that the periodical considera- 
tion to be paid by him to the 
landlord should be definite and 


certain and that the landlord should not be 
able to demand more. It followed that a 
collateral and one sided bargain by which 
the tenant might, in addition to his proper 
contractual obligation to pay rent, submit 
without consideration to pay further sums 
was made void and not binding on the 
tenant Sothatevenif in a single docu- 
ment there exists, firstly, the creation of a 
tenancy with a corresponding obligation 
in consideration thereof on the part of the 
tenant to pay rent in cash, kind or both, 
and another and severable admission by 
‘the tenant that he is liable to make any 

(1) 105 Ind. Oas 279; A.I. R.1927 Cal. 857; 54 O. 
799; 46 C. L. J. 297; 32 O. W. N^81. . i 


NAWNIT € V, BUDHU MAHTON, 


" e 3 
139 I. O. 1931 


other payment, then such further payment 
is without consideration and cannot legally 
be demanded by the landlord. Now if the 
liability in dispute is contained in a single 
document by which the tenancy in dispute 
is created and the obligation to pay rent is 
incurred, it can rarely happen that the 
liability in dispute can be severed from 
the rent and held to be outside the con- 
sideration for the tenancy and so | illegal. 
Such a contingency is however indicated 
by N. R. Chattarji, J. in Bejoy Singh 
Dudhuria v. Krishna Behari Biswas (2), 
quoted by Ross, J., in this case hf that 
case (decided by Sir L. Sanderson, C. J., 
and N. R Ohattarji, J) the document in 
question imposed upon the tenant the 
obligation to pay a fixed periodical pay- 
ment of some Rs, 3,000 and in aseparate 
clause he undertook to pay annually at 
stated times a sum of Rs 15 to the sup- 
port of a certain Thakur. The Court decid- 
ed that this latter payment was a severable 
obligation distinct from the rent and in so 
holding it must be implied that they held 
such obligation to be without consideration 
atall and so in any case irrecoverable, 
The reports do not set forth the contract in 
full and moreover the construction of one 
contract does not bind 8 Court which has 
to construe another and different contract. 
On the facts as reported I personally do 
not see why the obligation to pay the Ra. 15 
was not part ofthe consideration for the lease 
itself for consideration need not inlaw 
move from the promiser to the promisee, 
and the payment was periodical and 
certain in amount. But at all events 
the Oourt decided that that particular con- 
tract contained a separate obligation, not 
part of the rent consideration, for the graat 
of the lease. It is possible. though it is 
not cleayly so stated that the Oourt thought 
that “rent” properly so called must be con- 
fined strictly to consideration mov-. 
ing from the tenant to the landlord, 
but inasmuch as consideration as a matter 
of contract is not necessarily limited to 
consideration by way of rent and as they 
bad to decide not whether the payment was 
part of the consideration for the contract, 
but whetherif was “rent” they held that the 
payment to the Thakur was not “rent” 
There are two cases in which the facts as 
reported are remarkably like those in the 
case we have to decide where the obligation 
to make aperiodical payment of cartloada of 
husk in addition to the cash rent was held to 


(2)41Ind, Cas, 561; 45 Oal. 259; *21 0. W. N. 
959. rac 
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be illegal. ° The first, Mathura Prasad v, 
Tota Singh (3), wgs decided by.Sir Ashutosh 
Mookerjee and the second was -Kalar Singh 
v. Mathura Prasad (4), decided by Sir Law- 
rence Jenkins and Sir Ashutosh Mookerjee. 
In the latter case the Oourt held itself 
bound by the decision in Mathura Prasad 
v. Tota Singh (3). In both cases the rent 
and the additional paymentin kind which 
wag held to be illegal were stipulated for 
in the same document and it cannot be 
denied thatif these decisions are still good 
law the present case would be governed by 
them. But since those decisions there 
has been firstly the case of Jogesh Chandra 
Roy v Sharfaddin Ahmad (1) referred to 
above, decided by Mukharji, J., and Oam- 
miade, J., in which the Court took a decidedly 
different view without, however, expressly 
dissenting from thoss authorities. In that 
ease the tenant's kabuliyat stipulated for 
& total amount of rent in case, the 
annual payment of two he-goats at the 
time of Dashara Puja and cess, which was 
to be assessed on the cash payment alone, 
It was nevertheless held that the cash 


and the goats and the cess to- 
gether formed the consideration for 
the tenancy and that the stipulation. 


for the goats was not illegal There has 
also been a decision of the Privy Council 
inthe caseof Sri Rani Chhatri Kumari 
Debi v. Brouhe (9). In that case the lease 
set out a "consolidated annual jama” made 
up of a number of items, the first of which 
was '"malguzari" which constituted the 
major part of the total and then a number 
of payments which, if they had been the 
subject of an independent exaction by the 
landlord would certainly have been con- 
sidered as abwabs, but which were included 
in the “ consolidated annual jama” as I 
have said. This High Oourt held that the 
word 'malguzari" was tobe translated as 
"rent" and that the other payments, 
although included in the tota], were abwabs. 

The Privy Council held that the word 
“malguzart “did not in fact mean rent 
and decided that the actual, rent to be 
paid under the lease was the,total of which 
the malguzari was only a part. It may be 
contended that this decision depended 
upon the particular construction given by 
the Privy Osuncil to the word ‘malguzgri.” 


(3) 17 Ind. Cas. 177 400. 808; 16 C. L. J. 286. 

(4) 25 Ind. Cas, 547. 

(5) 106 Ind. Cas. 571; A. I. R. 1927 P. C. 250; 541. A. 
432; 8 P. È. T 813; I.L. T. 40 Pat. 1; 47 O. L. J. 90; 32 
O. W.N.260; 26 A. L, J. 19; 54 M. L, J. 293; 7 Pat. 
134; 27 L. W. 736 (P. O.). 
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I venture, however, to express the opinion 
that the material factor to the decision was 
the inclusion inone total of all the items 
including a payment of paddy in kind, 
which total was the rent in question, and 
that even jf any other term had 
been used to describe the first item the 
decision would have been the same; in 
other words my own view of this case is 
that whereas the interpretation of the 
term malguzari used for the principal item 
in thetotal was, in the opinion arrived at 
by this High Oourt, vital te the decision 
of the case, the opinion of their Lordships 
was that the meaning of the term was in 
any case wholly immaterial, the material 
point being what was the total consideration 
in cash and kind whichthe tenant had to 
pay to the landlord as a matter of con- 
tract in consideration for his tenancy. 
These two cases have to my mind entirely 
disposed of the effect of the decisions of 
1912 and 1913. 

The learned Judge in this particular 
case was impressed by the fact that the 
cash rent was dealt within the document 
quite separately from the payment in kind. 
The real test is as to whether the provision 
for the delivery of the goods in kind was 
with the addition of the cash rent a certain 
and definite obligation and whether it was 
part of the consideration for which the lease 
was granted and Lam unable to arrive at 
any but an affirmative view of this question. 

It only remains to notice a further argu- 
ment forthe respondents used before us 
but apparently not taken in the lower 
Courts, which is as follows:— Whereas 
under the bhauli system in this part of 
the country the tenant would retain the 
husksand straw and would give to the 
landlord a share of the grain only, there. 
fore, the right to the grain only has been 
commuted for cash and the obligation on 
the tenant impossd by the agreement to 
pay not only the cash equivalent of 
the original grain but a specific quantity 
of straw and husks, constitutes either an 
enhancement ofthe original rent, which 
would be illegal, or a consolidation with 
the rent of an abwab, since the obligation 
to pay straw was not mentioned in the 
Record of Rights and must have besn an 
abwab even if paid before the date of the 
contract as stated therein, The answer to 
this contention is, firstly, that this is a 
new contract with good and mutual con- 
sideration and the fact that commutation 
was apart.of the contract is really not 
material, Hach party tothe contract agreed 
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to a modification of his rights and liabili- 
ties and the real' question that remains 
is, whether the new contract is capable of 
enfóréement. Moreover, the tenant iu view 
of his express statements in writing to 
which the landlord was 8 party cannot be 
heard now to set up the allégation of fact 
that the statements in this mutual document 
are not true. It he statement of fact in 
the document must be accepted it must 
be taken thet under the preceding bhauli 
system, instead of a definite porportion of 
the straw and husks, it was the contract 
between the parties that a specific amount 
should be paid regularly by the tenant. 
This part of the argument advanced on 
behalf of the respondents is, in my opinion, 
without substance, 

For these reasons I would reverse the 
judgments of the learned Judge and of the 
Subordinate Judge and restore the decision 
of the Munsif. The respondent must pay 
the costs throughout, but one set of costs 
only will be sufficient. 

Adami, J.—I agree with the finding of 
my lord the Ohief Justice. 

The decision in every case, where the 
question arises whether a stipulation in 
a rent contract is a stipulation to pay an, 
abwab in addition to the rent agreed on 
depen is on the construction of the contract 
in the case. Ia the present case the tenants 
had formerly been paying rent partly in 
cash and partly in kind. By the contract 
it was agreed that in future the produce 
rentshould be commuted to a cash rent 
and that a consolidated rentof Rs. 198-1-0 
should be paid in four annual instalments 

. Tne tenants in their kabuliyat proceeded 
to state that they had been in the habit of 
delivering to the landlords fixed quanti- 
ties of straw aad onsks as par: of their 
rent accurding to the villags custom and 
they undertook to continue to deliver these 
quantities as part of the rent 

In my opinion this shows that it was 
the intention of the parties to the contract 
that the payment of straw and husks should 
be part of, and not an addition to, the 
rent fixed by the contract [b is true that 
the Courts have found that there was no 
proof that the tenants had previously 
delivered straw and bhusa, nor was there 
proof of any village custom but the tenant. 
defendants cannot be heard to go beniud 
their admission in the contract, and more 
over it is most likely that the landlords 
would require straw and bhusa for their 
own domestic use, and woula-taks a certain 
quantity from the tenants as part of the 
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.produce .rent when produce rent was 
payable. , 

The kabuliyat definitely states that the 
quantity of bhusa and straw had been and 
was to baa part of the rent and I cannot 
see that the fact that the statement is 
contained in a separate clause alters in 
any way the nature or intention of the 
stipulation, 


A. Appeal allowed, 
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Musammat OHALAKHI AND cTHERS— 
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Civil Procedure Code (Act V of 1908), O. XXIT, r. 
4, O. XXXIV, r. 1—Mortgage suit—Several defendants 
—Abatement of appeal against one mortgagor, whether 
causes abatement of appeal as a whole- Necessary 
parties—Indivisibility of mortgage—Death of party— 
Right surviving to another party—Application for 
substitution, whether necessary —Practice—Several 
issues—Duty of trial Court to record findings on all 
issues. 

Oourts whose decisions are liable toappeal ought to 
record their findings on allthe issues arising in the 
case, sO that if on appeal the decision on any one of 
the points be reversed, there may be no necessity to 
make a remand, [p. 101, col. 2) 

Order XXII, r. 2, Civil Procedure Code,contem plates 
cases where the right to sue survives against the 
surviving defendant in his own capacity and not a8 
the legal representative of the other defendants, 
Where the right to sue survives against the surviving 
defendants in their capacity as representatives of the 
decsased defendant the case comes under r. 4, O. 
XXII, and an application for substitution within 
the period of limitation is necessary [p 102, col 1.] 

Lilo Sanar v. Jhagru Sahu (1), Daroga Singh v. 
Raghunandan Singh (2), Basist Narain Singh v. 
Modnath Das (3) and Gurditta Mal v. Muhammad 
Khan (5), followed. . 

Gopal Das v Mul Chand (7), and Chowdhry Shama- 
nand Das v. Rajnarain Das (4) and Kartar Singh v. 
Lal Singh (5), not followed. 

The combhhed effect of O. I, r. 9,and O. XXXIV, r. 1, 
Civil Procedure Oode, in so far as mortgages are 
concerned is that" all persons whose rights and 
interests may be adjudicated upon and determined in 
the suit ought to be added as parties, but failure to 
add one or more of such persons should not have the 
effect of defeating the suit, if the Oourt in their 
absence can deal withthe matters in controversy so 
far as regards the rights and interests ef the parties 
actually before it Whether the Oourt can do so or 

‘not must depend upon whether the presence of those 


: not added is essential to enable the Cour? to adjudi- 


cate onthe rights and interests of those actually 
before it. (p.,103, cols. 1 & 2,] 
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Girwar Narain Mahton v. Makbulunissa (9), followed; . 

Sital Prasad Ray v. Me Singh (8), referred to. 

The general principl§ of law is that a mortgage is 
indivisible; but this is notan invariable rule of law. 
If the share of each of the mortgagorsis defined by 
law there is no reason why the mortgagee cannot give 
up his mortgage lien on the share of any one of the 
mortgagors by making & proportionate deduction of 
the mortgage money and enforce his mortgage for 
the balance as against the sharesof the other heirs 
who are on the record. [p 104,col. 2 ] 

Thefefore, the question whether “abatement of an 
appeal against one of the mortgagor-respondents 
causes abatement of the appeal as a whole against all 
the mortgagors depends entirely upon the view whe- 
thef under the circumstances of the casea mortgage 
decree can' be passed against the remaining respond- 
ents. Ifthis can be done the abatement of the appeal 
as against one of the respondents does not necessarily 
have the effect of abatement ofthe appeal as a whole. 
[p. 104, col. 2.] 

Sital Prasad Ray v. Asho Singh (8), Kherodamoyi 
Dasi v. Habib Shaha (10, Har Chandra Ray v. 
Mahomed Husein (11) and Hari Kissen Bhagat v. Veliat 
Hossain (12), relied on. 


Fist appeal trom a decision of the Sub- 
Judge, Purnea, dated the 19th May, 1923. 

Messrs. Hasan Jan and A, A. Syed Ali, 
for the Appellant, 

Messrs. Khurshaid Husnain Ali Khan and 
H, R. Kazimi, for the Resvondents. 

JUDGMENT. 

Kulwant Sahay, J—This is an 
appeal by the plainuff in a mortgage suit. 

The mortgage sought to beenforced was 
executed by oue Nijabat Hussaia and is 
dated 29th Jeth 1322. The due date of 
payment stipulated in the bond was 
Baisakh 1323, corresponding to 14th May, 
1915. The suit was instituted on 10th May, 
1927, just four days before the expiry of the 
period of limitation, against the heirs of 
Nijebat Hussain who was then dead. It 
however appears that one of the heirs 
named Sadruddinwas not impleaded asa 
defendant. Objection to this effect was 
taken in the written statement filed by the 
defendants in the suit; and on 2nd Decem- 
ber, 1927, the plaintiff made an application 
to bring Sadruddin on the record as a 
defendant; the application was allowed and 
Sadruddin was made a defendant on 24th 
January, 1928. This was after the period of 
limitation had expired. An objection was 
therefore, taken that the suit was barred by 
limitation not only as against Sadruddin 
but also as against all the other defendants. 

. The learned Subordinate Judge framed a 

number of issues, and issue No 7 was to¢he 
effect "whether the suit was barred by 
limitation” The learned Subordinate Judge 
has tried this issue only and has held that 
the suit was barred as a whole and not only 
as against Sadruddin and he has, accord- 
ingly, dismissed the entire suit without 
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recording his findings onthe other issues 
framed in the suit. It bas been repeatealy 
pointed out that Oouris whose decisione are 
liableto appeal ought to record their findings 
on all the issues arising in the case, so than 
if on appeal the decieion on any of the 
points be reversed there may be uo necessity 
to makea remand. [t is regrettable that 
this salutary rule which his been repeated 
more than once was not observed by the 
learned Subordinate Judge in the present 
case and he has dismissed the suit on the 
preliminary ground of limitation without 
recording his judgment on the other issues 
in the suit. The resultis, as we areinclined 
to disagres with the view taken by the Sub- 
ordinate Judge, that the case has to be 
remanded for hearing and decision of the 
other issues in the case, 

It appears that after the filing of the 
appeal one of the respondents, Musammat 
Tamizan died. She wasdefendant No. 8in 
the suit and was one of the widows of the 
original mortgagor. On lst December, 1928, 
the notice of the appeal addressed to the 
said respondent was returned unserved on 
the ground that she was dead. The peon's 
report as regards the non service of the 
notice on account of the death of the 
respondent is dated 17th Saptember, 19.8. 
She must, therefore, have diei before that 
date. On the matter coming before the 
Registrar on 5th December, 1928, he allowed 
a fortnight’s time to the appellants for 
making the necessary application for sub- 
stitution. On 2nd January, 1929, we find an 
order on the order sheet of the appeal to the 
effect that no steps having been taken 
within the statutory period for substitution 


‘of the heirs of the deceased respondent, the 


appeal had abated as against her, and it 
was also stated that the learned Vakil men- 
tioned to the Registrar that he will file an 
application for setting aside the abatement 
within two weeks. On 21st January, 1929, 
we find an orderof the Registrar in the 
order sheet to the effect that a note be made 
that the heira of the deceased respondent 
No.8 were already on the record. Under 
these circumstances it has been argued on 
behalf of the respondents that the appeal 
had abated as against respoadent No 8 after 
the expiry of the statutory period and that 
on account of the abatement of the appeal 
as against that respondent the whole appeal 
had become infructuous and could not be 
proceeded with. [t is contende1, however, 
on behalf of the appellants that there was 
no abatement inasmuch as the heirs of the 
deceased respondent were already On the 
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record, and, that even if there was an abate- 
ment the appeal had’abated only in so far 
as the deceased respondent was concerned 
and that it could proceed as against the 
` other respondents. . 

In my opinion the contention of the 
learned Advocate for the respondents is 
correct tothe extent that the appeal had 
abated as against respondent No.8. The 
contention of the Jearned Advocate for the 
appellant ie that the case falls within the 
provisions of O. XXII, r, 2, and that the 
right to sue survives against the surviving 
defendants alone and that there was no 
necessity to make an application for sub. 
stitution under r.4 within the period of 
ninety days from the date of death. It is 
contended tbat all that was necessary was to 
make an application for the fact being 
noted that the right to sue survived againat 
the surviving respondents under r. 2 for 
which no period of limitation was prescribed 
and that such an application had been made 
in the appeal. Itis clear that this contention 
cannot prevail. Rule 2, O. XXI, con- 
templates cases where the right to sue 
survives against the surviving defendant in 
his own capacity and not as the legal 
representative of the other defendants. 
Where the right to sue survives against the 
surviving defendants in their capacity as 
representatives of the deceased defendant 
the case comes under r. 4, O. XXII, and an 
application for substitution within the 
period oflimitation is necessary. 


There has been some conflict of opinion 
on this point in some of the other High 
Courts, but, so far as this Court is concerned, 
the view has always been taken that under 
the circumstances as disclosed in the present 
case an application for substitution is 
necessary. InjLilo Sonar v. Jhagru Sahu (1), 
it was distinetly held that an application 
for substitution was necessary even where 
one ofthe legal representatives of the 
deceased was on the record in his own 
capacity and that O. XXII, r.4, applied. 
The same view was taken by, Dawson- 
Miller, O. J., and Macpherson, J., in Daroga 
Singh v. Raghunandan Singh (2), and it was 
again reiterated in Basist Narain Singh v. 
Modnath Das (3), Thereis no decision of 
this Court to the contrary effect, 


EU 85 Ind. Cas. 25; A. I. R. 1925 Pat. 123; 3 Pat, 853; 
n T. 313; 3 Pat L. R. 9 
KT r Ind. Cas, 669; A. I. R. 1925 Pat. 590; P. L, 
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. Rampini and Mookerjee JJ., in Chowdhry 
Shamanand Das v. Rajnargin Das (4), took 
a different view and held that s. 362, Civil 
Procedure Code of 1882 (which corresponds 
with the present O. XXII, r. 2), was not 
limited in its application to cases where the 
right to sue survives againet the surviving 
defendants, not as the legal representatives 
of the deceased, but by reason ofa right 
vested in them antecedent to the suit. 
With great respect to the learned Judges I 
am unable to agree with thisview. To my 
mind there is a clear distinction betwee 
the provisions O. XXII,r.zand O. XXII, r. 4 
and that whenever the surviving defendant 
is sought to be made liable as the legal 
representative of a deceased defendant, an 
applieation under O. XXII, r. 4, becomes 
necessary. In the Lahore High Court there 
has been a conflict of decisions on this 
point. In Kartar Singh v. Lal Singh (5), 
Abdul Raoof, J., held that no application to 
bring on the record the legal representatives 
of the deceased respondent was necessary 
when his heirs are already on the record, 
but the learned Judge in a later case 
disagreed from the view he had taken in 
this case and held that under those circum- 
stances the case fell under r. 4 and that an 
application was necessary: Gurditta Mal v. 
Muhammad Khan (6). This decision was of 
a Division Bench consisting of Abdul Raoof 
and Fforde, JJ., whereas the previous one 
was of Abdul Raoof, J., sitting singly, and 
the learned Judge observed that the 
question has not been fully considered 
by him in the case of Kartar Singh 
v. Lal Singh (5) and he agreed with the 
view taken by this Oourtin Lilo Sonar v. 
Jhagru Sahu (1), In a still later case Gopal 
Das v. Mul Chand (7), however, another 
Division Bench of the Lahore High Court 
consisting of Zafar Ali and Addison, JJ., 
differed from the decision of Abdul Racot 
and Fforde, JJ., in Gurditta Mal v. Muham- 
mad Khan (6), and held that no application 
under r 4need bsmade when the heirs of 
the deceased defendantare already on the 
record. We gre, however, bound by the de- 
cisions of this Court which have consistente 
ly held that under circumstances like those 
in the present case an application under O. 
XXil,r. 4, is necessary, and as such an 


568. 
59 Ind. Cas. 238; HP. L. R. 1921; 8P. wW. R. 
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‘application was not made within the statut- 
tory period. I am bound to hold that the 
appeal has abated so far as respondent No. 8 
Musammat Tamizan, was concerned. 


The question as to whether the abatement 
of the appeal as against the heirs of respon- 
dent No. 8 will have the effect of abatement 
of the whole appeal depends on the ques- 
tion raised in the appeal itself, namely 
whethera mortgage decree can be passed 
in the absence ofone ofthe pereons who 
owneda share in theequity of redemption; 
and I would, therefore, proceed at oncs to 
consider that question. The learned Sub- 
ordinate Judge has held that every person 
in whom any portion of theequity of redemp- 
tion veste is a necessary party in a suit on 
a mortgage, and that if any of the persons 
having the equity of redemption is not 
made a party thesuit to enforce the mort- 
gage cannot be entertained. I am of 
opinion that this proposition has been too 
broadly enunciated. As a general rule all 
persons having the equity of redemption 
ought to be brought on the record; but the 
failure to bring any one of them on the 
record does not in every case necessitate 
the dismissal of the suit. The learned Sub- 
ordinate Judge has referred to the decision 

of this Court in Sital Prasad Ray v. Asho 
Singh (8) That was a casein which the 
plaintiff brought a suit for enforcing a 
mortgage, but failed to implead a subse- 
quent mortgigee as a defendint. -He at- 
tempted tobring him on the record after 
the expiry of the period of limitation; but 
it was objected that the suit was barred as 
against him and that the wholé suit was 
bad for non-joinderof parties. The learned 
Subordinate Judge gave effect to this,objec- 
tion and dismissed the suit. On appeal 
‘the District Judge was of opinion that the 
defect in the particular circumstances of 
the case was nota bar to the whole suit, 
but he dismissed the suit on the authority 
of the decision of thisQourt in Girwar 
Narain Mahton v. Makbulunnissa (9). On 
second apoeal to this Court it was held by 
Dawson Miller, C. J., and Mallick, J, that 
‘the fact of the subsequent mortgagee not 
being impleaded in the suit within the 
-period of limitation did not operate as a bar 
to the wholé suit and that the suit could 
proceed irt so far as the defendants on the 
record were concerned Dawson-Miller, O.J , 
observed that the combined effect of O. 


(8) 69 Ind. Cas. 677; A: I. R.1923 Pat. 651; 2 Pat. 
175; (1922) Pat. 326; 4 P. L. T. 698.- < 
(9) 36 Ind, Cas, 542; 1 Pat. L, J, 468. 


WALEYATUNNISSA BEGAM v. OHALAEHI, 


4 


103 


T, r. 9, and O. XXXIV, r. 1, Divil Procedure 
Code, in so far as mortgages were concerned 
was that all persons whose rights and in- 
terests may be adjudicated upon and de- 
termined in the suit ought to be added as 
parties but that fallureto add one or more 
of such persons should not have the effect 
of defeating the suit, if the«Court in their 
absence can deal with the mattera in con- 
troversy so far as regards the rights and 
interests of the parties actually before it. 
Whether the Court can do so or not must 
depend upon whether the presence of those 
not added is essential to enable the Court 
to adjudicate on therights and interests of 
those actually beforeit, His Lordship then 
proceeded to consider cases where a suit 
could not proceed and those where a suit 
could proceed in the absence of some of the 
patties and observed as follows : 

“But if a decres can be passed and given 
effect to in so far as the rightsof the parties 
actually before the Oourt are concerned 
without interfering with the interests of 
others there seems to meno reason why the 
suit should not proceed.” 

The difference between proper parties and 
necessary parties to a suit was then consider- 
ed, and it was held that a subsequent 
mortgages was a proper party but not a 
necessary party; and that a suit could not fail 
in the absence ofa subsequent mortgagee, 
The principles laid down in this decision 
are, if Imay be permitted tosay so, sound 
prineiples which wouli apply to the eir- 
cumstances of each case, In the present 
case, if a decree canbe made and given 
effect to as against the parties who are 
actually before the Court there is no reason 
why tne suit should fail as a waole. 

The learned Subordinate Judgein the 
course of his judgment refers more than 
once to the principle that a mortgage is 
indivisible, aad in his view the mortgage 
must ba enforced as a whole ornot at all. 
This is not & correct view of the law. There 
isno doubt that the general principle of law 
is that a mortgage contract is indivisible, 
but the law reports abound in cases where 
mortgages have been split up. Ts is no 
doubt under certain circumstanees the right 
equally of the mortgagor a3 wall as of tae 
mortgagee to keep a mortgage. indivisible, 
but thisis not an invariable rule of law. 
It is primarily the interest of the mortgagee 
to insist that the integrity ofthe mortgage 
should not be broken up. Every bit of the 
mortgage property stands asa Security for 
the whole of the mortgage money; but it is 
always open to the mortgagee to release a 
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portion of the moftgaged: property from the 
mortgage lien and the mortgagors cannot 
dispute his right to do so, provided that no 
additional burden iscast on any portion of 
the mortgaged premises. If, as in the 
present case, the parties beittg Muhammad- 
ans, the share of each of the heirsof the 
original mortgagor is defined by law, there 
seems to be no reason why the mortgagee 
cannot give up his mortgage lien on the 
share of any one of the mortgagors by 
making a proportionate deduction of the 
mortgage money and enforce his mortgage 
for the balance as against the shares of the 
other heirs who are on the record. Such 
a decree can be made and given effect to, 
and, if that beso the principle enunciated 
in the case of Sital Prasad Ray v. Asho Singh 
(8) applies in favour of the plaintiff, and the 
learned Subordinate Judge was clearly 
wrong incoming toa contrary conclusion 
on the authority of this case. Thesame 
view was expressed by the Calcutta High 
Oourtin Kherodamoyi Dasi v. Habib Shaha 
(10), in which a numberof previous deci- 
sions were referred to and reliance was 
placed on the decision of Mookerjee and 
Fletcher, JJ., in Har Chandra Ray v. Ma- 
hommed Husein (11). It was held by Banerjee 
and Pargitter, JJ., in Hari Kissen Bhagat 
v. Veliat Hossain (12), that under circum- 
stances such as those of the present case the 
mortgage is split up and the mortgage debt 
is apportioned between the sharesof the 
party left out and those on the record. I 
am, therefore,of opinion that the fact that 
the suit was barred as against Sadruddin, 
and that the appeal has abated as against 
Musammat Tamizan, does not operate as a 
bar to the maintainability of the suit and 
that the mortgage can be enforced as 
against the shares of the remaining defend. 
ants fora pro rtionate share of the mort- 
gage money. 

It may be mentioned here that a con- 
tention was raised by the learned Advocate 
for the respondents that the effect of the 
abatement of the appeal; in so faras the 
respondent Musammat Tamizan was con- 
cerned, would have the effect of abating 
the whole appeal inasmuch as adecree has 
already been passed dismissing the suit, 
and that a portionof the decree cannot be 
upheld and another portion set aside. 
There seems to be no substance in this con- 


WD 25 ane: Cas. 638; A.I. R. 1925 Oal. 152; 29 C. 
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' tention. The fact of a decree having been , 
. made will not under cifcumstances of the 
present case preclude the appellant from 
asking the Oourt to set aside a portion of - 
the decree as sgainst the remaining de- 
fendants. The question depends entirely 
upon the view whether under thecircum- 
stances of the case a mortgage decree can 
be passed against the remaining defendants. 
If this can be done the abatement of the 
appeal as against one of the respondents 
does not necessarily have the effect of ahate- 
ment of the appeal as a whole. 

The result is that the appeal is allowed, 
the decree of the learned Subordinate 
Judge is set aside and the case will be 
remanded to him for trial of the remaining 
issues in the suit. The plaintiffs-appellants 
are entitled to their costs in this Court; 
costs in the Courts below will abide the 
result of the suit. : 

Mohammad Noor, J.—I agree. 

A. Appeal allowed. 


— aa 


PATNA HIGH COURT. 
Sgoonp Civin APeBaL No. 623 or 1929, 
December 10, 193v. 
Present :—Mr. Justice Jwala Prasad 
and Mr. Justice James. 
Musammat RAJ BANSI KUER 
. AND OTHER8—DEFENDANTS—AÀ PPELLANTS 


versus 
BISHUNDEO NARAYAN SINGH 
AND OTHERS PLAINTIFFa— RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 88—Sale— 
Price left with purchaser to be paid to mortgagee— 
Default—Payment by vendor—Suit for damages— 
Commencement of limitation.! 

Where a fortion of the purchase money is left with 
the purchaserto be paid over to a mortgagee and in 
consequence of the failure of the purchaser so to do, - 
the seller is obliged to pay the amount due to the 
mortgagee,a suitfor damages against the purchaser 
is in time if brought within three years from the 
dateof payment to the mortgagee. Limitation doeg 
ao run from the date of contract of sale. [p. 106; col, 


Raghubar Rai v. Jai Rai, (1) distinguished, 

Ram Ratan Lal v. Abdul Wahid Khan (8) followed. 

Appeal against a decision of the District 
Judge, Saran, dated the 7th February 1929, 
affirming that of the Subordinate Judge, 
Saran, dated the 27th August 1928. 

Messrs P. C Manuk, Sambhu, Saran and 
Rajeshwari Prasad for the Appellants. 

Mr. Harnarayan Prasad for the Respond- 
ents, 

JUDGMENT. 
Jwala Prasad, J.—This is an appeal 
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e. 
by the defendants. The plaintiffs' ancestors 
had executed a zarpesisgi deed for Ra, 45, 199 
in favourof Raja Siaheshwari Prasad Nara- 
yan Singhand Raja Gunjeshwari Prasad 
Narayan Singh in respect of certain villages 
on the 3lstof August, 1598, On the same 
date they also executed a simple mortgage 
bond for Rs. 6,61 in favour of those two 


persons. On the 13:h May, 1907, the plain-. 


tiffs’ ancestors executed a deed of sale in 
favour of the defendants selling 5 annas 
4 pies share in village Parsa, one of the 
mortgaged proprties, Out of the consi- 
deration money of that kabala Rs. 3,450 


was kept with defendant No. las amanat” 


‘for the payment of zarpeshgi to Raja 
Sidheshwari Prasad Narayan Singh and 
Gunjeshwari Prasad Narayan Singh and 
the balance of the purchase-money was 
paid to the landlords, the plaintiffs’ ances- 
tors. This amanat money was not paid 
by the defendants to the mortgagees. The 
mortgagees then brought a Suit No. 16U of 
1912 for recovery of the zerpeshgi money as 
well as the money due under the simple 
mortgage bond referred to above. On the 
14th of January, 1914, a preliminary decree 
was passed in their favour for Rs. 66,330. 
On llth June, 1917, the decree was made 
absolute and was put into execution. On 
5th April, 1921, the plaintiffs executed a 
deed of sale conveying half the property to 
one of the mortgagees decree-holders for 
Ks. 66,000 and the vendee decree-holder 
filed a petition of satisfaction of the entire 
decree on the 14th April, 1921. On an 
objection preferred by the other decree- 
holder the Oourt refused, to enter satisfac- 
tion with regard to the whole ofthe deeree 
and directed satisfaction to be entered into 
in respect of half the decretal amount and 
the execution to proceed with respect to the 
remaininghalf. The execution then pro- 
‘ceeded for realisation of half the decretal 
amount over Re, 33,000 and the properties 
mortgaged were advertised for sale. One 
of those properties, as already observed, was 
Parsa which had been purchased in 1907 
by the defendants inthe name of*defend- 
ant No.1. Defendant No. 1 was* also im- 
pleaded as defendant in the mortgage suit 
and the execution proceedings, and upon 
her prayer it was ordered that five annas 
four pies of Mawza Parsa would be sold last 
ofall. On part payment that execution 
was ultimately dismissed. Farther execu- 
tion of the decree for realisation of the 
amount due thereunder was started in 
1924. In that casealao, upon the objection 
of defendant.No. 1, the Oourt directed that 


.mortgaged properties. 
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village Paraa would be sold dast of all the 
One of the two 
decree-holders, who had already purchased 
the mortgaged properties in 1921 from the 
plaintiffs, paid off the entire amount due 
under the decreeon the 3rd of November, 
1926. Thus there arose no occasion to sell 
village Parsa and it was saved on account 
of the entire satisfaction of the mortgage 
decree as stated above. Defendant No 1 
did not pay Rs. 3,450 as part of the consider- 
ation money for the sale of village Parsa 
to her, which was kept in deposit or amanat 
with her for payment of the prior zarpeshgi- 
dars Raja Sidheshwari Prasad Narayan 
Singh and Gunjeshwari Prasad Narayan 
Singh. The plaintiffs therefore bring the 
present suit for realisation of the said 
amount of Re 3,450 principal with interest 
from the defendants upon the ground that 
the said money belongs tothe plaintiffs as 
part of the consideration of the sale of 
village Parsa to the defendantsand that 
it was kept with the defendants in 
order to pay Off a part of the zarpeshgi 
of Raja Sidheshwari Prasad Narayan 
Singh ani Gunjeshwari Prasrd Naryan 
Singh of 1898 and that money was never 
paid and the said zarpeshgi and the 
mortgage debts of the aforesaid Rajas 
were paid off on behalf of the plaintiffs. 

The defendants of whom defendant 
No. 1 claims to be the sole vendee of 
Parsa resisted the plaintiffs’ claim on 
various grounds. We are not at all con- 
serned at this stage with all those pleas 
taken by the defendants, except the one 
based upon limitation. 

Both the Oourts below have decided 
against the defendante holding that the 
suit was not barred by limitation. Mr. Manuk 
on behalf of the appellants strenuously 
contended that the cause of action in 
this case arose on the 13th May, 1907, 
when the sale-deed in respect of Mauza 
Parsa was executed by the plaintifis in 
favour of the defendants. His conten- 
tion is that the aforesaid sum of Rs. 3,450 
part of the consideration money of the sale 
of village Parsa, was kept in deposit for im- 
mediate payment to the prior zarpeshidars 
and the mortgagees and failure to pay it 
at once gave rise toa cause of action on 
the very date that the saledeed was 
executed, At the very outset I would say 
that this contention of Mr. Manuk has not 
appealed to me either on the abstract 
principle of law or on the circumstances 
of the case. A number of authorities 
have been -cited-on both sides, Mr. Manuk 
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has solely relied” upon the case of Raghu- 
bhar Rai v. Jaij Raj (1. The respondents 
have relied upon later decisions of that 
Court in Ram Dulariv Hardwari Lal (2), 
Sarju Misra v, Ghulam Husain (3), and 
Kedar Nath v. Har Govind (4) and also 
upon a case of the Madras High Court: 
Kaliyanmal v. Kolandavelu Gounder (5). 
The plaintifís also urge that the view taken 
in Kumar Nath Bhuttacharjee v. Nobo 
Kumar Bhattacharji (6) also supports their 
contention. e 

The decision in Raguhar Rai v. Jaij Raj 
(1) does not apply to the facts of the present 
case, and their Lordships at page 433* have 
made it clear that the point that arises 
in this case did not arise in that case. In 
that case the actual damage had not been 
sustained by the plaintiff when he brought 
his suit. That was a caese where compensa- 
tion was sought for breach of a covenant 
on account of an apprehended injury in 
future. Their Lordships say: “The point, 
: that the debt on which actual damage 
was sustained gave the plaintifis a second 
cause of action, does not# arise inasmuch 
as the plaintifs have not yet paid any 
money to the heirs of Sanehi Rem,” 

Thus, any general observation that 
might lead to a construction of the views 
of their Lordships that limitation for a 
suit for recovery of actusl damages 
on account of breach of a covenant 
must be computed from the date of the 
contract, must be taken to be obiter 
dictum; nor do I think that the observa- 
tion of Bayley, J., in Battley v. Faulkner (7) 
quoted by their Lordships in that case 
does in any way support the view of the 
law taken by their Lordships in the 
case. The later decisions of that ‘very 
Court have not accepted the view taken 
in that case. The latest decisions 
that Court in Ram Ratan Lal v. Abdul 
Wahid Khan (8)is on all fours with the 
present case. In thatcase,as in the pre- 
sent, no time was fixed for payment of 
the money deposited with the defendants 
and, therefore, no opportunity ever arose 
for the verformance or the obligation 

ib 14 Ind. Cas. 244; 34 A. 419: 9 A- L. J, 534. 

2) 48 Ind. Cas. 18; 40 A 605; 16 A. L. J. 706. 


Ind. Cas. 87 


3) 63 : 
2 Ind. Oas. 913; 24 A. L. J. 550; A. I. R. 1926 


(4) 95 
All 605. 
(5) 38 Ind. Cas.-188; 5 L. W. 228. 


(6) 26 O. 941. 
7) (1820) 3 B. & Ald, 288; 22 R. R. 390; 160 E. R. 
6 


(8) 101 Ind. Cas. 691; 49 A.603; 25 A. L.J. 411; A, 
I. R. 1927 All. 435. 
*Page of 34 A.—|Ed.1 
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and consequently there could be no breach : 
until the person who had undertaken 
to pay was called upon to do so. The 
cause of action in such a case, as held in 
that case, does not arise until the demand 
is made and ignored, or when the person 
to whom the money is to be paid sues 
tbe person with whom the contract had 
been made and consequent loss’ and 
damage occur. The decision in the case of 
Raghubar Raiv. Jang Raj(1) was distinguish- 
ed:—“Reliance was placed upon a deci- 
sion, which is now of some years’ standing 
reported in Raghubar Rai v. Jaij Raj (1). 
We doubt whether that case is clear 
authority. The money in that case had 
not been paid and, therefore, the ques- 
tion which has arisen in most of the 
subsequent cases did not arise, There 
seems to be a healthy and consistent 
current of authority in recent years that 
the Statute runs fromthe time when the 
loss is incurred, or, in other words when 
payment is made.” 

Thus the plaintifie’ suit is not barred 
by limitation The cause of aetion arose 
on the 3rd of November. 1925, when the 
payment was made and the mortgage 
decree of the Rajas Sidheshwari Prasad 
Narayan Singh, and Gunjeshwari Parsad 
NarayanSingh was satisfied’ The present suit 
was instituted on the 14th July, 1927, and 
was well within time. In the circum- 
stances of the present case no payment 
could be made by the defendants until 
the plaintiffs were ready to pay off the 
balance of the zarpeshgi and the mortgage 
money due under the mortgage bonds 
of 1898. By those bonds a number of 
properties were mortgaged. The amount 
of the zarpeshgi was Rs. 45,499 and the 
amount of the mortgage-money was 
Rs. 6,061. Only one of those properties, 
namely village Parea, was purchased by 
the defendants for a very small sum come 
pared with the mortgage-debt of the 
Rajas, namely’ Rs. 4,150, But of this 
only Rs, 3, 450 was kept in amanat with the 
defendants to pay off a very insignificant 
portion of the zarpeshgi debt. In the bond 
it was stipulated that the balance would 
be paid by the mortgagors and the pro. 
perties “in their jara" would be released. 
The mortgagors did not pay the zarpeshg 
debt, The zarpeshgidars would not accept 
part payment oftheir dept, ^" »herefore, 
the defendants were not in 8, position 
to pay the amanat money which was 
kept in deposit and the only time 
when they could pay was at the jime 
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| when the final adjustment was made in 
. 1925 in the execution €ase when on be- 
half of the plaintiffs the entire zarpeshgi 
money was paid. The defendants should 
have at that stage paid their quota which 
was the plaintiffs money in their hand. 
In the case of Kaliyanmal v. Kolandavelu 
Gounder (5) it was observed with regard 
to a similar covenant that it was a covenant 
of indemnity and that apart from any princi- 
ple of construction it isthe wording of a 
particular document that must determine 
the decidion in each case,  Construing 
the document in question, namely the 
sale-deed of 1907 executed by the plaintiffs’ 
ancestors in favour of the defendants, No. 1 
have no hesitation in holding that the 
covenant .in question was a covenant 
of indemnity. Such a covenant has been 
considered by their Lordships of the Privy 
Council in the case of Musammat Izzat un- 
nissa Begum v. Kunwar Partab Singh &Svns 
(3): "The contract of indemnity may be 
expressed or implied. If the purchaser 
covenanis with the vendor to pay the 
incumbrances, it is stil nothing more 
than a contract of indemnity. The pur- 
chaser takes the property subject to the 
burden attached to it.” 

The next point urged is as to the rate 
of interest allowed by the Courts below. 
The Oourts below have allowed one per 
cent, per mensem. There is no indication 
anywhere that any rate of interest was 
settled between the parties. Therefore the 
interest will be allowed in shape of 
damages at the rate of six per cent. 
per annum. The decree of the Court below 
will, therefore, be modified, 

The appeal is substantially dismissed 
and, therefore, the appellants should bear 
the costs of the respondents. 

James, J.—I agree. 


Decree modified. 
(9) 3 Ind. Oas. 793; 36 I. A 203; 13 O. W. N. 1143; 
10 C.L. J. 313; 6 A. L. J. 817; 11 Bom. L. R. 1220; 6 


M, L. T. 277; 19 M. L. J. 682; 31 A. 583 (P. O). 
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- PATNA HIGH COURT. s 
APPEAL FROM APPELLATE DEUuRKE No. 103) 
oF 1927, 

June 7, 1929, 
Present:—Justice Sir J wala Prasad, Kr , and 
Mr Justioe Rowland, 

BEPAT SINGH AND oTHE&8—PLAINTIFF3— 

APPELLANTS 
versus 
SHAM LAL SAHU AND OTHERS— 
DagFENDb4NTS— RESPONDENTS. 

Contract Act (IX of 1872), ss. 69, 70—Lease— 
Joint lessees—Decree for rent— Satisfaction Uy one— 
Right to contribution. 

Once a rent decree is passed against two lessees 
jointly itis capable of execution against each or 
either of them, and if one of them satisfies the decree, 
the estate of the other is benefitted in being relieved 
of that liability and the latter is liable to contribute, 
unless he can show that the former had enough 
money ont of the usufruct ofthe property to satisfy 
the decree. [p 108, col 2] : 

Ajodhya Singh v. Jamru Lal (1), Prosunno Kumar 
Bose v. Jamaluddin Mahomed (2) and Serafat Ali v. 
Issan Ali (3), followed. 

Swarnamoyee Debi v. Hari Das Roy (4), distin- 
guished. 


Appeal from a deċision of the Subordi- 
nate Judge, Patna, dated the 25th April, 
1927, reversing that of the Munsif, Patna, 
dated the 26th May, 1926, 

Mr. S. N. Ray, for the Appellant. 

Messrs Atul Krishna Roy and Sashi 
Sekhar Prasad Singh, for the Respondents. 


JUDGMENT.—This is an appeal by 
the plaintiffs in a suit for contribution, the 
plaintiffs having been compelled by exe- 
ecution against their property to satisfy 
wholly a decree in favour of Saiyid Hasan 
and others, landlords, in respect of the 
rent accruing on a temporary tenure 
granted to Dipan Singh and Shamlal Sahu 
on the Ist February, 1913 The thica waa for 
11 years, 1321 to 1331, at a rent of Rs. 375 of 
which Rs. 40 annually was set off against the 
initial deposit of Rs. 360 which was made 
by the lessees and the balance Rs. 335a year 
was payable in cash. The landlord's suit 
was instituted in 1919, claiming rent for 
four years, 1323 to 1326, and he got a joint 
decree against Dipan Singh and Shamlal 
Sahu, and in execution thereof advertised 
for sale the properties belonging to the 
heirs of Dipan Singh, who had died in the 
meantime, and defendant No. 1 In the suit 
Shamial had pleaded that he had no con- 
cern with the thica but this defence did 
not avail him. The present contribution 
suit was brought to recover from Shamlal 
Sahu and his relatives who are jo'nt with 
him one half of Rs. 1,73796 paid on 
the 28th March, 1925, by the heirs of 
Dipan Singh in satisfaction of the decree 
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towafds whiche Shamlal and his relatives 
had paid nothing. i 

The defendants contended that though 
Shamlal’s name apppeared in the lease he 
had nothing to do'with the thica property. 
It was further contended shat part of the de- 
eretal amount included costs of the appeal 
incurred by Dipan Singh only and for this 
the defendants cannot be liable that the de- 
fendants other than Sbamlal Sahu are not 
liable because they were not lessees or 
parties. to the suit for rent, and that the 
rate of interest was excessive. 

The learned Munsif disallowed certain 
items. thereby reducing the claim to 
Rs. 830-14-134 dams; in other respects he. 
allowed the claim of the plaintiffs. 

The lower Appellate Oourt has dismissed. 
the whole'suit with costs on a finding that. 
the collection was ijmal and Dipan Singh 
alone was in charge of it. The lower Court 
observes that the plaintiffs’ ancestor 
being in possession of the thica property 
and having realised the usufruct of that 
property, they cannot claim anything on 
account of the amount paid in execution 
case unless they show that in so doing they 
had to pay the amount outof their own 
pocket which was not covered by the in- 
come ofthe thica property. The fact that 
there is a joint decree would not preclude 
the defendants from setting up the plea of 
non liability. 

In second appeal it is argued that the 
finding of fact arrived at by the Sub- 
ordinate Judge does not support hie deci- 
sion; that when a rent decree had been 
passed jointly against Dipan and Shamlal, 
it was not open to Shamlal to plead that 
he was not.liable to contribute. It seems 
incontestable that once a rent decree had 
been passed against both the lessees it was 
capable of execution against each or either 
of them and that the property of Shamlal 
could have been taken in execution and 
Shamlal benefited in being relieved of that 
liability when the decree was satisfied by 
Dipan’s heirs. . 

Tne authorities cited by the Subordinate 
Judge are not exactly in point and mostly 
date from before the passing of the Oontract 
Ast. The principles applicable to the case 
which is at present before us were laid 
down in Ajodhya Singh v. Jamru Lal (1),, 
Prosunno Kumar Bose v. Jamaluddin Mu- 
hammad 2), and Serafat Ali v.Issan Ali 

3) Tne decision in Swarnamoyee Debt 

(1) 6 Ind. Cas. 341; 14 O. W. N. 699. 

(2) 15 Ind. Oas. 55 180. W. N. 327, 

(3) 42 Ind Qaa; 30; 48 O 691; 22.0. W. N. 347; 27 
O. L, J. 607. . f 
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v. Hari Das Roy (4) relled upon by the : 


learned Advocate onebehaif of the respond- 
ents does not apply, inasmuch as that was 
a case where the defendant was kept out 
of possession of the property wrongfully by 
the plaintiff co-sharer, whereas in the pre- 
‘sent case according to the finding of the 
Court below Dipan Singh, the plaintiffs’ 
ancestor, was in charge of the, property 
under an arrangement between him and 
Shamlal and the collection was ijmal. The 
plaintiffs have aright to contribution in 
respect of the amount payable “by the 
defendants under the: landlord’s decree 
both under s.6¥as well as s, 70 of the 
Contract Act. 

In our opinion the defence cannot defeat 
the plaintiffs’ claim unless it is shewn 


. affirmatively. that there was money in the 


hand of Dipan or his heirs, the plaintiffs, 
on account of the thica property sufficient 
to satisfy the decree. The Subordinate 
Judge is wrong in layiag it on Dipan's 
heira to prove that they had to pay out 
of their own pocket the amount which 
was not covered by the income of the 
thica property in their hands. The re- 
medy of Shamlal and his family wasin a 
suit for accounts against Dipan, 

In the result the decision of the Subordi- 
nate Judge must be set aside and that of 
the Munsifrestored so far as it refers to 
issue No. 1 of the original suit. 

On the second issue as to the amount 
of interest the Munsif held that 24 per 
cent. claimed by the plaintiff was not ex- 
cessive, The Subordinate Judge held 
that if he had decreed the suit he would 
have allowed interest at not more than 
12 per cent. as being the commercial rate of 
interest, No argument has been addressed 
to us against this finding of the Subordi- 
nate Judge, < 

The third issue was whether the minor 
defendants are liable and on this issue 
the Subordinate Judge held that defen- 
dants Nos. 3 to 5 were- liable along with 


defendant No.1 but only to the’ extent- of - 


their share in the joint family propcrty 
and that defendant No 2 Rangi Sahu was 
not liable. This finding has not been 
attacked in second appeal and is, therefore, 
affirmed. 


The result is that the appeal is allowed 


in part, the decision of the lower Appellate . 


Oourt reversed, and the suit decreed modi- 
fiedly in accordance with the findings. 
The interest will be at 12 per cent. per 


(4) 6 C. W. N. 903, 
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annum up to the date of the suit and 
thereafter a$ 6 per cent. per annum up to 
the date of realization.* i 

The plaintiffs will get their costs pro- 
portionate to the amount of the claim 
decreed. 


Appeal allowed in part. 


PATNA HIGH COURT. 
APPEAL F40M ORIGINAL Onver No. 205 
or 1925. 

July 15, 1930. 

Present :— Mr. Justice Fazal Ali and 
Mr. Justice Chatterji. 
TUGAN MULL-—JUDGMENT. DEBTOR— 

APPBLLANT 


versua 
LADHULAL-—Dsozzg Horpsg— 
REWONDENT, 

Limitation Act (IX of 1908), ss. 19, 20, Sch. I, 
Art 188, proviso—" Payment" meaning of—Realisa- 
tion in execution, whether amountsto payment—'" Prin- 
cipal money secured by decree," whether includes costs, 

A sum of money realised in execution in partial 
satisfaction of the decree amounts to "payment" with- 
in the meaning of Art. 183 of Sch. I of the Limitation 
Act and providesafresh starting point for limitation 
under the said Article. [p.109,col 2.] 

The word “payment” is used in Sch.I Art. 183 of 
the Limitation Act in a wider sense than in s. 20 and 
isnot qualified in any way as tothe modein which 
the payment is to be made or as to the person who is 
to make it [p. 110, col 1.] 

Arjee Prabappa Chetti v. Koneti Desikachari, (1), 
relied on 

The ‘principal money secured by the decree’ 
referred to in the proviso to the said Article includes 
costs and so payment made by a debtor towards 
costs would give riseto a fresh starting point for 
limitation. [p 110 col. 1] 

The provisions of Art. 193 regarding acknowledg- 
ments as well as payments are self-contained and must 
be read independently of ss. 19 and 20 of the Limita- 
ation Act. [p. 110, col. 2.] _ 

Appeal from a aecision of the ‘Deputy 
Magistrate Subordinate Judge, at Pakaur, 
dated the 17th August 19:8. 

Mr. S.C. Mazumdar for the Appellant. 
Mr. S. N. Bose, forthe Respondent. 

JUDGMENT. 

Fazi Ali, J —It appears that on the 15th 
May, 1914, a decree was passed on the 
Original Side of the Calcutta High Court 
against the appellant and certain other 
persons. This decree was executed in the 
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year 1916 Against two of the judgment- 
debtors and a writ of arres? being issued 
against them as applied for by the decree- 
holders,a sum of Rs. 600 was realised in 
partial satisfaction of the decree on or 
after the 17th April, 1916. In February, 
1: 26, the respondénts who had meanwhile 
succeeded to the interest of the original 
decree-holders applied to the Oalcutta 
High Oourt for transmission of the decree 
to Pakaur for execution and the decree 
was accordingly transmitted. As it ap- 
peared, however, that the provisions of 
O. XXI, r. 16, Oode of Oivil Proce- 
dure, 1908, had not been complied with, 
the execution petition was struck off on 
the 2nd July, 1916, and the respondents 
thereupon applied to the Oalcutta High 
Oourt for removing the defect and an order 
from the Oaleutta High Oourt substitut- 
ing the present decree holders was received 
at Pakaur on the 14th December, 1927, and 
copies of the amended decree and the 
certificates of non-satisfaction were also 
received on the 31st March, 1928, On the 
12th April, 1928, the respondents filed an 
execution petition in which they prayed 
for the realisation of the dues from the 
appellant alone. Thereupon the appellant 
preferred a number of objections, one of 
which was that the execution was barred 
by limitation. The Subordinate Judge of 
Pakaur overruled all the objections of the 
appellant including the one regarding 
limitation and hence this appeal. 


The only question which was urged be- 
fore us was that of limitation. It was 
conceded that the decree being passed on 
the Original Side of the Oalcutta High 
Oourt the matter would be governed by 
Art. 183 ofthe Limitation Act, but the 
whole controversy centred round the pro- 
viso to Article 183 according to which when 
some part of the prineipal money secured 
by the decree or some interest on such 
money has been paid, the period of 12 
years prescribed by the Statute is to be 
computed from the date of the last pay- 
ment. It was urged in the first instance 
that there was no proof that as a matter 
of fact the sum of Rs. 600 had been realis- 
ed from some of the judgment-debtors in 
execution cf the decree. This argument, 
however, cannot be accepted for a moment 
inthe face of the certificate of part satis- 
faction granted by the Oalcutta High 
Court which clearly mentions that the 
sum of Rs. 600 had been realised in partial 
satisfaction of the decree. 
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The next question which was raised. was 
whether a sum of money realised by execu- 
tion can be considered to be part payment 
within the meaning of Art. 18. of the 
Limitation Act It was also urged that 
even assuming that the sum of Rs. 600 had 
been paid to the deeree-holders within the 
meaning of ths Article that payment would 
revive the decree only against the person 
who had paid it and not against the appel- 
lant. In my opinion, however, none of 
these objections can prevail. It appears 
to me that the provisions of Article 183 
regarding acknowledgments as well 48 pay- 
ments are self-contained and must be read 
independently ofas. 19 and 20 of the Limita- 
tion Act. 


\ 


This is exactly the view which seems to 
have been taken by Srinivasa Aiyangar, J., 
in Arjee Prabappa Chetti v. Koneti Desika- 
chari(1) where that learned Judge pointed- 
ly drew attention to the difference between 
tne language of s, 2u and that of Art. 183 
and observed— 


"In s 20 of the Limitation Act where a 
part payment is referred to as giving rise 
to a further starting of limitation, it is 
significant that itis prescribed that, for 
the purpose of saving limitation, the part 
of the principal of a debt should be paid 
by the judgment-debtor or by his agent 
duly authorised in that behalf, but in 
Art. 183, however, there are no such 
words to be found after the words “some 
part of the principal money secured there- 
by or some interest on such money has 
been paid." The payment ia not therefore 
required tu be made either by the debtor 
or by some person acting on his behalf. 
The difference in the wording is significant 
and, I cannot help thinking, fully intended. 
It follows, therefore, that even if the 
payment is for the judgment-debtor or on 
his own account, it would be a payment 
that will save limitation giving rise to a 
fresh starting point.” 


I find in the decision of this case ample 
authority for the proposition that the word 
“payment” has been used in Art. 183 
in a wider sense than in s. 20 of the Limi- 
tation Act, and as the word “payment” as 
usedin Art, 183 is not qualified in any 
way as to the mode in which the payment 
is to be made or as to the person who is 
to make it, I am of opinion that the pay- 


- (1) 90 Ind. Cas. 1028; 49 Mad. L. J. 101; 22 L, W. 
8; A. I. R. 1925 Mad, 1131; (1925) M. W. N. 554, 
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ment of Rs. 600 on'or about the 17th 
April, 1916, provided a fresh starting point 
for the limitation and the execution was 
not time-barred. 


Another point which was urged by Mr. 
Mazumdar appearing for the appellant was 
that there is no proof in this case as to 
whether the sum of Rs. 600 was paid as 
part of the principal or intérest or on 
account of the costs of the suit and that 
the decree-holder cannot take advantage of 
Article 183 unless there is a cleat finding 
on that point. It appears to me, however, 
that there is absolutely no substance in 
this objection also. It must be remembered 
that what this Article provides is that in 
order to save limitation some part of the 
principal money secured by the decree or some 
interest on such money has been paid It 
is clear that the principle money secured 
by the decree includes costs and, therefore, 
the payment of Rs. 60) comes within the 
meaning of the Article. Mr. Mazumdar 
also invited us to go into the question 
whether there was a revivor of the decree 
or not by virtue of the order of the Oalcutta 
High Court dated the 16th August, 1926, 
and he asks us to consider the effect of a 
number of decisions cited by him. I 
consider, however, that in view of my find- 
ing thatthe payment of Rs. 600 saves the 
limitation in this case, it is unnecessary to 
enter into this question. 


The result is that the appeal is dismissed 
with costs. 


Chatterji, J.—I agree. 


A. Appeal dismissed. 


aa 
13? I, 0, 1931 
“PATNA HIGH COURT. 
Crvin ApzE L No. 291 or 1928. 
Marche10, 193]. 
Present :Mr. Justice Adami and 
Mr, Justice Fazl Ali. 

BIBI MEHDATUNNISSA alias 
KHORASANI BEGAM-—APPELLANT 
tersus 
Babu SEWAK RAM AND oTHERS— 

. RESPONDENTS. 

Civil Procedure Code(Act V of 1908), O. XXI, r. 
90— Interest, whether includes pecuniary or other 
interest. 

Thaexpression ‘persons whose interests are affected. 
by the sale'in O. XXI,r. 90, Civil Procedure Code, 
includes persons with pecuniary or other interest. 
[p. 111, col. 2.] 

Where a mortgage decree was passed against 
several judgment-debtors and the sale of the proper- 
ty ofa judgment-debtor was postponed in considera- 
tion of some payment, until the sale of the proper- 
ties of other judgment-debtors andthe properties of 
the other judgment-debtors were sold for inadequate 


ricas: 

Held, thatthe judgment-debtor the sale of whose 
property had been postponed was a person whose 
interests wers affected by the sale. 

Kartik Chandra Chatterji v. Nagendra Nath Roy 
(1), referred to. 


Appeal against the original order of the 
Bub-Judge, Patna, dated the 24th Septem- 


ber 1929, 


Messrs. S, M. Mullick and Satyid Ali 
. Khan, for the Appellant. 

Messrs, B N.Mitter, L. N. Singh, Baldeo 
Sahay and D.N. Das for the Respondents. 


JUDGMENT.—The appellant is one 
. of the judgment-debtors under a mortgage 
decree. When that decree came up for 
execution she applied: that she should be 
allowed to pay a certain sum to the decree- 
holder and that in consideration of this 
payment her property should not be sold 
until the properties of the other judgment- 
debtors had been put up to sale, Notices 
‘were issued under r. 66 and the executing 
‘Court considered the matter of the valua- 
tion of the various properties and fixed 
the values after hearing both parties, 
The preperties of the other judgment- 
debtors were put up to sale and sold before 
those of the appellant according to the 
directions ofthe Oourt. After thé sale the 
appellant came before the executing Oourt 
and made an application under O. XXI, 
r. 90, for the setting aside of the sales of 
the propertiesof the other judgmeni-debtor& 
on the ground that there had been irregu- 
larity and fraud and consequent inade- 
quacy of price. The point which the lower 
Court considered was whether the appellant 
had*any locus standi having in view the 
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fact that it was fioi her property that had 
"been sold. It was mentioned in the order 
now under appeal that there had been a 
Contest in resoect to the valuation and 
that the appellant had little ground for 
stating that the valuation had been too low. 

But the Oourt decided the case on the 
main point, namely, whether the appellant 
could make the application and finding 
that she had no locus standi, rejected the 
application. The Subordinate Judge dealt 
with the interpretation of the words in r. 90 
“any person whose interests are affected 
by the sale, " and he relied on the case of 
Kartik Chandra Chatterji v. Nagendra Nath 
Roy (1). after remarking that under the 
rulings of other High Oourts the appellant 
would presumably have an interest which 
was affected by the sale. 

The learned Subordinate Judge has mis- 
applied the ruling I have mentioned above, 
for it does not apply in this case. There 
are decisions of this Court which are in 
agreement with the decisions of other 
Courts that persons whose interests are 
affected by the “sale” includepersons with 
pecuniary or other interest. The case of 
Kartik Chandra Ohatterji dealt with the 
point whether an auction-purchaser was a 
person whose interest wes affected by the 
sale, and the learned Judges of this Court 
cameto the finding that the auction-pur- 
chaser had nointerest before the sale and, 
therefore, he could not be said to be a 
person whose interest was affected by the 
sale. In the present case, however, it is 
quite clear that the appellant’s interest 
was affected by thesale. If the properties 
of the other judgmeni-debtors were sold 
inadequate price then course 
the appellant’s properties were threatened. 

If the prices had been adequate she could 
have had nocomplaint. Thevery inadequ- 
cy of price would mean that her own pro- 
perties would have to be sold, and there- 
fore, she had aninterest which was affected 
by the sale, 

The order of the learned Subordinate 
Judge must be set aside and the applica- 
tion under O. XXI, r. 90 must be consider- 
ed byhimon the merits according to law, 


Mr. Lachmi Narayan Singh on behalf of 
one of the auction-purchasers states that 
his client has no objection to the sale of 
the property which he has purchased 
being sab aside. He would be satisfied if 
the money which he has paid is returned to 


P D 74 Ind, Cas, 760; 5 P, L. T. 41; A. Y, R, 1924 Pat, 
19, < 
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him ,with interest and also the revenue 
which he has ‘slready paid. This may “be 
noted by the executing Court. 

The appellant will get ‘her ccs.s in this 
Court against the cecree-holder respondent: 
hearing fee four gold mohurs. 

Let the hearing of the” application in the 
lower Court be expedited. 

a ee . Order accordingly, 


; PATNA HIGH COURT. 
SzooNp CiviL AprHau No. 1399 cr 1928. 
July 8, 1930. 

Present :—Mr Justice Roes and 
Mr. Justice Scroove. 

SRI RAM CHANDRA NAYEK KALIA 
AND OTBE&S— PLiINTIFES— APPELLANTS 
versus 

GHARBHARAN AHIR AND OTBEBS— 
Darenps NTR— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 25—Inetal- 
ment bond—Clause for payment of entire sum on de- 
jan Theale eS to sue—Construction of 


ond 
Where an instalment bond provided that the 


debtor shall be liable to pay interest on the default- 
ed instalments at a certain rate and that the creditor 
will be entitled and empowered, in case 
of default in payment of instalments, to recover the 
said entire kistbandi money, principal with interest, 
at the aforesaid rate in whatever way possible with- 
out waiting for expired and unexpired instalments. — 

Held, on a construction of the bond, that the credi- 
tor was not ‘compelled’ but only ‘entitled’ to sue for 
the entire amount on default and limitation did not 
therefore, begin to run from the date of the first de- 
fault in respect of the entire amount. 

Ramsekhar Prasad Singh v. -Mathura Lal (1), fol- 
lowed. ] - HN 
Appeal against a decision of the District 
Judge, Shababad,dated the 6th August, 1928, 
confirming that of the Munsif of Sasaram, 
dated the 19th December, 1927. 

Mesers. Parmeshwar Dayal and D. N. 
Varma for the Appellants. 

Mr. Mahabir Prasod, for the Respondent. 


JUDGMENT. 

Ross, J—This is an appeal by the 
plaintiffs who sued for the last six instal- 
ments due ‘under an instalment bond 
for .Rs. 822. 
and our heirs shall be liable to 
interest on the defaultec instalment at the 
rate of 2 per cent, per mensem, The 
‘Baid Mahajans are and will be by all. means 
entitled and empowered, in case of'default 
in payment of instalments, to recover the 
paid entire kistbandt money, principal with 
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` Prasad: Singh v. Mathura Lal 11) 


The bond provided: “We . 
pay 


e 
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interest, at the aforesaid rate in whatever 

way possible without waiting for expired 

and unexpired insts&mente. i 
The question 


(and this view was taken by both the 
Courts below} that the effect of this clause 
in the bond .was that time began to run 
from the first default and that consequently 
the entire claim is out of time., Itseems 
to meon reading the. document that the 
plaintiffs were given the option either to 
recover the instalments in default with in- 
terest at 2 per cent or to bring 9 suit as soon 
as the default took place. The language 
toes not indicate that they were compelled 
to sue but only that they were entitled to 
ene, The case is completely covered by 
the decision of this Court in Ramsekhar 
In that 
case there wasa condition that if default 
was madein payment of any one of the 
instalments the mortgagees would be en- 
titled to.demand the full amount secured by 
the bond with interest; and it was held that 
“it was left to the option of the creditors 


to demand the entire amount if there was ` 


default in payment of any one of the 
instalments. It wasopen to the creditors 
to avail themselves of this right or not 
to doso. They could exercise their option 
and demand payment of the entire amount 
on default of any one of the instalments 
or they could under the terme. of the 
bond wait until thes. PEEN installent fell 
due." us ML. 

It was decided in that case that the 
creditors were entitled to sue for the 
unpaid instalments. There are many con- 
flicting decisions in other Courts on this 
question, but it is impossible to distinguish 
the present case from this decision which 
is binding upon us. It is unfortunate 


that this decision which was reported in . 


1925 was not cited before either of the 
Courts below. 

The appeal must be decreed, the decrees 
ofthe Courts below, set aside and the 
plaintiffs suit decreed with costs through- 
out. * 

Scroope, J.—I agree. 

A. Appeal allowed. 

(1) 90 Ind. Cas, 249; 11 P. L. TT. $35; A. I. R. 1928 
"Pat. 557, 


. is one of limitation. It. 
‘is contended on behalf of the respondents 


* 
132 I. O. 1931 


; MADRAS HIGH COURT. 
„ OivIL Revision PERTON No, 1207 or 1927 
AND 
- Szconp Civit. ArrraL No 2009 cr 1997, 
February 4, 1931. 
Present:—Mr, Justice Madhavan Nair. 

APPU L. Ru. LAKSHMANAN OHETTI 
(DIED) AWD aNOTRES— PLAINTIFF—PETITIONER 

versus 

Tse UNION BOARD or DEVAKOTTAI 

THROUGH ITS Prrsipkyt U, Ru. Cu. M, 
MANICKAVASAGAM CHETTI— 
: Days, DANT— RESPONDRNT. 

Madras Local Boards Act (XIV of 1920), s. 225—8Swit 
for refund of profession tax illegally levied—N otice 
unders 228 whether necessary—‘Suit for compensation 
and damages,’ meaning of. 

Section 225, Madras Local Boards Act,applies only to 
suits for compensation and for damages. Íp. 115. col.) | 
| A suit for a refund of profession tax that was 
illegally levied cannot be described as a suit for com- 
pensation or for damages and the provision contained 
in s. 225, Madras Local Boards Act,in regard to pre- 
vious notice in writing does not apply to such a 
suit. |p. 115, cols. 1 & 2.] 

Munir Khan v. Municipal Beard, Allahalad (32), 
not followed. 

Ameer Sahib v. Venkatrama (1), President of the 
Taluk Board, Shivaganga v. Narayanan (2), Srinivasa 
y. Rathna Sabayathi (3) and Govinda Pillai v. Taluk 
Bourd of Kumbakonam 4), relied on. 

Municipal Council, Cochin v. Pratath Basu Devussi 
(5), Municipal Council of Kumbakonam v. Veeraperuma 
Padayachi (6), Krishna Jute & Cotton Mills Co. v. 
Municipal Council, Vizianagaram (7*, referred to. 

Municipal Council, Dindigul v. Bombay Company 
Lid. Madras (8), explained. 

_ Bhagchand Dagadusa v. Secretary of State for India 
in Council (9), explained and distinguished. 

Appeal again-t the decree of the Sub- 
Judge, Devakottai, in Appeal Suit No. 36 of 
1926. 

" Mr. M. 8. Vatdyanatha Iyer, for the 
Petitioner. 

Mr. K. Bhashyam Iyengar, for the Re- 

gpondente, 


` dUDGIMINT.—The plaintiff is the 

etitioner. This civil revision petition 
arigea out of a suit instituted by the plaint- 
iff against the defendant, the Union Board 
of Devakottah, for a declaration that the 
Board is not entitled to levy professional 
tax from him for the year 1924-1¥95, that the 
assessment and the collection theseof are 
illegal and for the recovery of Rs, 400 paid 
by him with interest from the date of col- 
lection. The defendant amongst other 
things contended that the suit is not main- 
tainable as no notice as required under. 
8. 225 of the Local Boards Act, XIV of 1920, 
was given by the plaintiff before the suit. 
The petitioner's contention with reference 
to this objeation regarding the maintain- 
ability of the suit was two-fold: (1) that the 
132=-8 
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present suit does not fall within the scope 
of the section inasmuch as the section con- 
templates only suits for compensation and 
damages; and (2) that even if notice is 
required he has complied with this require- 
ment as he had sent Ex. A to the President 
of the Union Boatd. Exhibit A is describ- 
ed as an appeal petition to the President 
relating to profession tax, In the cover 
the sender is described ss the petitioner 
in respect of the profession tax. The 
petition ends with the sentence, “I shail 
wait for one month and on the strength of 
this very registered petition I shall file a 
suit in the Local District Munsif's Court,” 
Exhibit A was taken by the Union Board 
as an appeal preferred against the assess- 
ment made by the President. 

The two points for decision arising from 
there contentions are, (1) whether a notice 
under e. 225 of Madres Act XIV of 1920 is 
necessary in thistcase, and (2) if it is neces- 
sary, whether Ex. A would constitute a 
proper and valid notice under the section. 
On both these points both the lower Courts 
decided against the petitioner. In the 
present civil revision petition the validity 
of the decisions of the lower Courts on both 
the points is questioned by the appellant, 

. Bection 225. sub el. (i) of the Madras 
Local Boards Act XIV of 1920 enacts that 
“no action shall be brought against any 
Local Board, or against any member 
or servant of such Board or against 
any person acting under the directions 
of euch Board or of a member of 
such Board, on account of any act done 
or. purporting to be done in pursuance or 
execution or intended execution of 
this Act, in respect of any alleged neglect 
or default in the execution of this Act, until 
the expiration of two months next after 
notice in writing shall have been delivered 
or left either at the office of the Local 
Board or at the place of abode of such 
member or servant or of such person, ex- 
plicitly stating the cause of action, the 
nature of the relief sought, the amount of 
compensation claimed and the name and 
place and abode of the intended plaintiff; 
and unless such notice be proved to have 
been so delivered or left, the Court shall 
find for the defendant.” It is contended on 
behalf of the appellant that this section 
contemplates only suits for compensation 
and for damages against the Local Board 
and as the appellant’s suit which is one for 
refund of profession tax illegally levied is 
not a suit forcompensation and damages 
at all, that s, 225 does not apply to this 
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case, and that, therefore, the notice required 
under the sectién is not necessary. In 
support of this argument reliance is placed 
mainly on three decisions of this Court in 
Ameer Sahib v. Venkntrama (1). President 
of the Taluk Board,Shivganga v. Narayanan 
(2), Srinivasa v. Rathna Sabapathi (5) and 
Govinda Pillai v. Taluk Board of Kumba- 
konam (4). These decisions are no doubt 
under the old Local Boards Act and the 
old Madras District Municipalities Act; 
but a comparative study of the scope of the 
eorresponding sections of the old and the 
present Local Boards Act and of the old 
District Municipalities Act, i. e., 8. 156 of 
Act V of 1884, s. 225 of Act XIV of 1920 
and s. 261 of Act IV of 1884 will show that 
the appellant's contention is well founded. 
Section 158 of the Local Boards Act V of 
1884 ‘corresponding tos 225 of the present 
Local Boards Act) on which were based the 
two decisions in Ameer Sahib v. Venkatrama 
(1) and President of the Taluk Board, Shiva- 
ganga v. Narayanan (2),so;far as itlis relevant 
for the present purpose is as follows: ‘No 
action shall be brought against any Local 
Board or Panchayat or against any member 
or servant of such Board or Panchayat or 
against any person acting under the direc- 
tions of such Local Board or Panchayat 
or of a member or servant of such B ard or 
Panchayat, on account of any aet done,or 
purporting to be done, in pursuance or 
execution or intended execution of this Act, 
or in respect of any alleged neglect or 
default in the execution of this Act, until 
the expiration of one month next after 
notice in writing shall have been delivered 
or left either at the office of the Local 
Board or Panchayat or at the place of abode 
of such member or servant or of such 
person, explicitly stating the cause of action, 
the nature of the relief sought,the amount of 
compensation claimed and the name and 
place of abode of the intended plaintiff; 
and unless such notice be proved to have 
been so delivered or left, the Court shall 
find for the defendant....... " In Ameer 
Sahib v. Venkatrama (1) it was held that 
this section is only applicabie to suits for 
compensation claimed for wrongful acts 
committed under the colour of the Act and 
was, therefore, not applicable to the suit is 
question which) was one for ejectment 
brought on the ground that. the land upon 


which the defendant had entered belonged 
(1) 16 M 396.  - 
2) 16 M. 317; 3 M. L, J. 12. 
(8) 16 M. 474. 
H 4 Ind. Cas, 32; 82 M, 371; 19M. L. J. 333; 4 M, 
Ia s 208, ^ 
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to the plaintiff. In Presid&ntof the Taluk 
Board, Shivaganga v. Narayanan (z) 1t was. 
hela that the cases contemplated in s. 156 
are suils for ccmpensation and for damages 
and the principle is to allow public boaies 
time for tender of amends to the parties to 
avoid litigation. The latter observation 
regarding the tender of amends related to 
& provision embodied in the last sentence 
of that section which enacted that “if the 
person to whom such notice of action is 
given shall before action brought tender 
sufficient amends to the plaintiff such pisint- 
iff shall not recover more than the amount 
so tendered.” A similar provision is enact- 
ed also in cl. 2 of s, 225 of the present Act. 
In the ease in question the learned Judges 
held that ‘the principle of e. 156 cannot 
apply "When the object of the suit is to 
obtain a declaration of title to immoveable 
property and for an injunction to restrain 
interference with immoveable property.” 
The decision in Srinivasa v. Rathna Saba- 
pathi (3) was under s, 261 of the District 
Municipalities Act (IV of 1584) which 
corresponded generally with the neces- 
sary modifications to s. 156 of the Local 
Boards Act (V of 1884) in essential parti- 
culars, In this case it was held that “the 
cases contemplated under gs. 261 are 
suits for compensation and for damages 
and the principle is to allow publie 
bodies time for tender of amends to the 
parties soas to avoid litigation” and re- 
ference was made to President of the Taluk 
Board, Shivaganga v. Narayanan (:) already 
noticed and the cases quoted iherein These 
decisions would show that according to the 
law as it then stood, s. 156 of the Local 
Boards Act and the similar provision con- 
tained in 8.261 of the District Municipal- 
ities Act contemplated only suits for com- 
pensation and for damages. This position 
was made clear by the subsequent amend- 
ments introduced into the two Acts, The 
Local Boards Act (V of 1884) was amended 
ty Act V1 of 190 which split up the section 
into four sub clauses and added after the 
words “explicitly stating the cause of action” 
in the ffrst clause the words ‘the nature and 
relief sought, the amount of compensation 
claimed.’ The other amendments need not 
be noticed. Section 261 of the District 
Municipalities Act (1V of 1884) had also by 
‘this time been amended in a similar way. 
The decision in Govinda Pilai y. Taluk 
Boara of Kumbakonam (4), which is that 
of & Full Bench is under the amended s. 156 
(1) of the Madras Local Boards Act of 1884. 
Under that decieion it was held that the 
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Amended section does not apply to ‘suite 
. for an injunction and the notice described 
therein is not necefsary in the case of such 
suits, In support of their decision the 
learned Judges relied on the three. deci- 
sions in 16 Madras already referred 
to and the amendment of:s. 156 which in- 
troduced in it the words “the nature of the 
relief sought, the amount of compensation 
claimed." It is clear that in amending the 
Acts by introducing these words, 
the Legislature acted upon the deci- 
sions in 16 Madras which even with- 
out the amendment held that ss. 
156 and 261 would apply only to suits for 
compensation and for damages. Section 225 
of the Local Boards Act XIV of 1920, the 
section which applies to the present suit, 
so far as the present point is concerned cor- 
responds to the amended s. 156 of the old 
Local Boards Act and enscts in similar 
language the same provisions which are 
contained in that section. It may well be 
paid, therefore, as contended for by the 
petitioner's learned Advocate that the Fall 
Bench decision in Govinda Pillai v. Taluk 
Board of Kumbakonam (4) may be used 
88 an authority for interpreting the 
scope oi e. 225. Section 251 of the old 
District Municipalities Act is aleo similar 
to s, 225 of the present Local Boards Act 
though the section has been thoroughly 
recast in the present District Municipalities 
Act. lt appears to me that s. 225 of the 
present Local Boards Act interpreted in the 
.light of these decisions of which one,is a 
Fult Bench decision under the Local Boards 
Act shows clearly that that section would 
apply on)y to suits for compensation and 
for damages. These decisions were follow- 
ed by Paillips, J., in Municipal Counsil, 
Cochin v. Pratath Bavu Devussi (5). The 
petitioner has also relied on the decisions 
in Municipal Council of Kumbakonam v. 
- Veeraperuma Padayachi (6) and Krishna 
Jute & Cotton Mills Co. v. Municipal Council, 
Vizianagaram (7) in support of his conten- 
tion. ldo not think it is necessary to dis 
cuss these cases as, in my opinion, the cases 
already discussed afford abundant S&uthority 
in support of his contention. It is clear 
that the present suit which is for refund 
of profession tax that was illegally levied 


(5) 92 Ind. Oas. 18; A. I, R.1926 Mad. 235; 22 L, W. 
1. e 
mY 28 Ind. Cas. 45; 28 M, L. J. 147; (1915) M. W. N. 


(7) 91 Ind. Čas. 297; 49 M. L. J. 542; 22 L. W. 619; 
A, I. R. 1926 Mad. 152, | > 
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, cannot be described ss a guit for campensa- 
tion and for damages and, therefore, it 
cannot be held on the authorities mention- 
ed thatitis not maintainable for want of 
notice prescribed under s, 225. On behalf 
of the respondent Mr. Bhashyam Ayyangar 
argued that having regard to the decisions 
of this Court in Municipal Council, Dindigul 
v. Bombay Company Ltd. Madras (8), 
and of the Privy Oouncil Bhagchand Daga- 
dusa v. Seeretary of State for India in 
Council (9), it can no longer be maintained 
that the proposition of law laid down in the 
cases examined above to the effect that 
s. 156 and s. 156 (1) of the old Local Boards 
Act would apply only to suits for compen- 
sation and for damages is correct and that 
having regard to the comprehensive nature 
of the words used in s. 225 it should be 
held that the section is applicable to all 
kinds of suits instituted against Local 
Board whatevar be their nature. I think 
this contention canpot be accepted. In 
Municipal Council, Dindigul v. Bombay 
Company Limited, Madras (8) to which 
I was a party it was held that “‘asuit by a 
Oompany ior the recovery of a sum 
wrongfully collected by a Municipality 
under &. 92 is essentially an equitable 
section for ‘money had and received’ and 
not a suit for ‘damages and compensation’ 
and the bar of limitation prescribed by 
s. 350, el. 2 0f the Act will not apply to 
such an action" This decision turned 
upon the scops of s 350 of the District 
Municipalities Act which in cel. (1) 
stated. “no suit for damages or compensa- 
tion shall be instituted against the Munioi- 
pal Council,” and we had'to consider whe- 
ther the suit in that case could be de- 
scribed asa suit for damages or compen- 
sation. The words of cl. (1) of s 350 are 
totally differen: form the words of s. 225 
which we have to consider here and I fail 
to see how the decision in that case is in 
any way inconsistent with the decision I 
have examined above, In the course of my 
judgment I contrasted the wording of s. 261 
of the old District Municipalities Act, 1V of 
1884, with the wording of s 350 and pointed 
out that “All descriptions of sections as 
under the English Law" wouli be included 
within the scope of s, 261 of the old Aot. 


(8) 120 Ind. Cas. 867; 52 M. 207; 29 L. W. 525; (1929) 
M. W. N. 225; A. I. R. 1929. Mad. 109; 56 M.L. J. 525. 

49) 104 Ind. Oas. 257; 51 B 725; 53 M. L. J. 81: A. 1. 
R. 1927 P. 0.176; 25 A. L.J 611;29 Bom L R 1227; 
(1927) M. W. N. 561; 46 O. L. J. 76; 1 Luck Cas, 291; 
320, W.N. 61; 26 L. W, 809; 54 I. A, 338 (P, Q.), 
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This observation is relied on to show tha. 


according to thi8 view, the opinion in: the- 


ee Hotere that that eection is confined 
only to suits for compensation and dama 
should be held to he incorrect. I do nds 
think that this conclusion follows from. 
my observation. In making this observa- 
tion l was only pointing out that s. 350 
of the new District Municipalities Act (V 
of 1920) having regard to its wording was. 
not so comprehensive in its scope as e. 261 
of the old Act which, I think, is perfectly 
correct ; and that was all. I was not con- 
sidering the question as to what kinds of 
‘guits will be included within the words 
"No action shall be brought, etc." used 
ins. 261 of the old Act. In fact, none of 
the cases now brought to my notice on 
behalf of the appellant was cited before 
us, In my opinion, the decision in 
Muncipal Council, Dindigul v. Bombay 
Company Ltd., Madras (8) which as I have 
‘already observed is a decision under s. 350 
of the present District Municipalities Act 
hardly anything to do with tke point which 
I have to decidein this case. The decision 
: in Bhagchand Dagadusa v. Secretary of State 
for India in Council (Y)ideals with 6.180, Civil 
Procedure Code, which states that “No 
suit shall be instituted against the Secre- 
tary of State for India in Oouncil or against 
any officer for any act purporting to be 
done by such an officer in his official 
capacity until the manner provided by tha 
section.” Their Lordships held that the 
‘section applies to all forms of suits and 
whatever tbe’ relief sought including a 
suit for injunction. Though. it may be 
said that there is.a general similarity 
between the wording of s. t0, Civil Pro- 
cedure Code, and that . of cl. l of s, 995 
it has to be observed—and this is a very 
jmportantcircumstance—that the worda “the 
nature of the relief sought, the amount of 
compensation, etc.”, which were introduc- 
ed by the amendment in s. 156 of Act 
IV of 1884 after the words "explicitly 
stating the cause of action” do not finda 
place in s.t0, Oivil Procedure Code. Even 
without these new words the learned 
Judges in Ameer Sahib v. Venkatrama 
(1) and President of the Taluk Board 
Srivaganga v. Narayanan (2) were 
prepared to hold that s. 156 of Act 
V of 1884 as it then stood was applicable 
only to suits for compensation and for 
damages. Apparently, as already observed 
this view of the learned Judges was 
adopted by the  Lagislature and the 
‘amendment was introduced so that there 
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may not be any doubt whatssever about the 
scope of the section. It may also be pointed . 
out that the provision regarding the 
tender of amends in s. 156 which finds a 
place also in s. 225 on which the learned 
Judges of this Court relied in support of 
their interpretation of s. 158 [see President 
of the Taluk Board, Shivaganga v. Nara- 
yanan (2)?, considerations which make 
8. 225 of Act XIV -of 1920 materially 
different in its scope from s. 80, Oivil Pro- 
cedure Code. I do not think it is right 
to rely on the decision in Bhagchand Da: 
gadusa v. Secretary .of State for India in 
Council (9) in considerating what classes 
of suits are included within the scope of 
s. 225, My attention was drawn by Mr. 
Bhashyam Ayyangar to the fact tbat in 
Bhagchand Dagadusa v. Secretary: of ‘State 
for India in Council (Y) it is pointed out 
by their Lordships of the Privy Council 
that the authority of the decisions in 
Flower v. Low Leyton Local Board (10) 
and Attorney General v. Hackney Lceal 
Board(11) is no: longer binding, having 
regard to the subsequent development of 
the lawin England and'so it wasargued 
that these being decisions on which the 
learned Judges relied in support of their 
interpretation of the scopeofs. 156 [Govinda 
Pillai.v. Taluk Board of Kumbakonam (4)] 
it should be held: that that decision and 
the ‘other earlier. decisions are no longer 
good law. If our Legislature in under- 
standing .s. 156 accepted the view of the 


law.,enunciated in those. two cases and in 


order to make.the:position clear amended 
the section by: introducing - suitable words, 
then, there. Gan be no’ force ‘in ‘the argu- 
ment now urged; since obviously we have 
to give. effect. to the enactment of our 
Legislature solong as it remains unamend- 
ed with respect to this’ point. The two 
English cases referred to may have lost 
theirauthority having regard ‘to the sub- ' 
sequent amendments in the wording of 
the relevant English» Acts; - but on the 
point under consideration s. 225 remains 
the same. as s. 156. of the old Act and in 
this view the observations of their Lord- 
ships of the Privy Council in Bhagchand 
Dagadusa v. Secretary of State for India 
in Council (9) regarding the decisions in 
Flower v. Low Leyton Local Board (10) and 
Attorney-General v. Hackney Local Board 
(11) do not in any way. affectthe present 
question. In my opinion neither the de- 


(10) (1877) 5 Ch. D. 347; 46 Lid, Oh.621; 36 L. T. 
760; 25 W. R. 545.- - 
(11) (1875) 20 Eq, 626; 44 L; J,'Qh, 545; 33 L. T, 244. 
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_ Cision in Municipal Council, Dindigul v. 
The Bombay Compatty Ltd, Madras (8) nor 
the decision in Bhagchand Dagadusa v. 
Secretary of State for India in Council 
(9) ean be understood as throwing doubts 
on the correctness of the prior decisions of 
this Oourt in Ameer Sahib v. Venkatrama 
(D, "President of. the Taluk Board, 
Shivaganga v. Narayanan (2), Srinivasa v. 
Rathna Sabapothi (3), and Govinda Pillai 
v. Taluk Board of Kumbakonam (4). 

Another branch of the learned Advocate's 
argument was that the words of s. 225 are 
of sufficient amplitude to cover cases of 
the present description and that the words 
“the amount of compensation claimed” do 
notin any way narrow down the meaning 
of the words the “causs of action" or “the 
nature of the'relief sought" appearing in 
the section. This argument is supported 
by a decision of the Allahabad High Court. 
in Munir Khanv. Municipal Board, Allah- 
abad (12) about the scopeof s. 326 of the 
U. P. Municipalities Act (Act IL of 1926) 
which except as regards cl. (4) in sub- 
stantial particulars agreesin its wording 
with s. 225 of the Madras Local Boards Act, 
The wording of cls. Land 2 of the two 
sections are similar in all material parti- 
culars. (See the United Provinces Act. II . 
of 1926, printed in Indian Council Acts, Vol, 
1916). It was held in the Allahabad case 
that the words “the cause of action" 

ecurring in cls. land zare of sufficient 
amplitude to cover cases involving the 
infraction of an absolute right or of a 
right arising out of a contract and also 
of a right to compensation flowing from 
tort and that the words “the amount of 
compensation claimed” do not narrow down 
the denotation of either “the cause of 
action” or “the nature of the relief sought”, 
to mere suits for damages founded upon 
‘tort and evidently mean no mors than this 
that where the plaintif sues he must 
specify the amount of compensation. This 
decision no doubt supports the respon- 
dent's argument but none of the cases 
of this Court or the English case$ relied 
onin the decision of this Court id referred 
to in judgment, and further, what is more 
important we know nothing as regards 
the history of that enactment. Having re- 
gard to the decisions of our Court which 
are all one way, I cannot follow the 
decision of the Allahabad High Court. 


For the above reasons, I :must hold that - 
the decision of the -lower Oourt.that the 


(12) 122 Ind. -Cas, 742, 


. disposal on the other issues. 


']ies in this case. 
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buit is not maintainable fdr want of notice 
under 8, 225 cannot be upheld. f 

Having regard to my view that no notice 
is necessary in this, case, the further 
question whether, if notice is necessary, 
Ex. A would bb a sufficient notice does 
not arise for consideration, though I am 
inclined to hold that it amounts toa suff- 
cient notice within the meaning of the 
section, f 

In result, the civil revısion petition is 
allowed with costs throughout, and the 
case is remanded to the lower Court for 
The Court-fee 
in the lower Appellate Court will be re- 
funded. 

S, A. No. 2009 of 1927.—No second appeal 
The second appeal is dis- 
missed. No costa. 

N. 8. & A. Revision allowed. 

Case remanded, 


: MADRAS HIGH COURT. 
CivinL Appgat No, 181 or 1927. 
August 28, 1930. 
Present:—Mr. Justice Wallace and 
Mr Justice Bardaewell. 
NARASIMHA RAGHAVAOHARI— 
PLiINTIFF—APPELLANT 
versus 
Tar SEORETARY or STATE rog INDIA 
In COUNCIL Tasocea Tas COLLEOTOR 
cr NORTH AROOT—Derznvant— 
RESPONDENT. 

Land tenures—Mirasirights—Ekabhogam mirasidar 
—Assignment of waste land by Government to stranger 
—Rights of mirasidar —Onus of proof—Mirasi rights 
—Nature and prevalence in North Arcot 

Though in mirasi villages the rights of Government 
over waste are subject to the rights ofthe mirasidars, 
yet the nature and extent of such rights are not uni- 
form throughout the Presidency but vary and the 
onus is on the mirasidars to prove that any speci- 
fied incident attaches to mirasi rights in any particu- 
Jar district or portion thereof. [p. 119, col. 1.] 

The plaintiff was the sole pattadar and ekabhogam 
mirasidar of a village in the North Arcot District close 


` to Chingleput. The Government assigned certain waste 


lands of the village tothe Adi-Dravidas of a neigh- 
pouring village. The plaintiff, alleging that even if 
the Government reclaims any wasteland for the pur- 
poses of cultivation and in the interests of revenue, it 
has no right to assign it to strangers butthe plaint- 
iff as ekabhoga mirasidar has a preferential right to 
an assignment in hisfavour sued for a declaration 


. that the order of the Government was ultra vires. He 


did not, however, adduce any evidence asto what 
rights if any, he possessed as ekabhogam mirasidar: 
Held, that it wasnot open to the Court to presume 
merely from the geographical position of his village 
and from the fact that he is, or has been hitherto, the 
only pattadar init thatthe plaintiff must be a mirasi- 
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dar alter, the pajtadar of the mirasidars 
^ of Ohingleput or to presume fromthe fact that 
he was styled ekabhogam mirasidar he must have 
certain privileges; aud that it was absolutely incum- 
bent on the plaintiff to prove what his rights were and 
ashe had failed to do so, he was not entitled to get 
the declaration prayedfor. [ibid.] 

Seshachala Chetty v. Chinnasami (t) and Sakkaji Rau 
v. Latchmana Coundan (2), referred to. 


Appeal against the decree of the District 
Court of North Aroct at Vellore, dated the 
91st February, 1927, and made in O. 8. No. 7 
of 1926. ; 

Messrs. T. Rangachariar, A.C. Sampath 
Ayyangar atid T. R. Srinivasa Ayyar, for 
the Appellant. 

The Government Pleader, for the Respond- 
ent. 

JUDGMENT.—This appeal is by the 
plaintiff. Heis Monegar of a village in 
the North Arcot District within about three 
miles of the Ohingleput District border. 
He claims to be ekabhoga mirasidar of 
the suit village of Melwarma. The word 
'ekabhogam' according to the Glossary in the 
North Aroct District Manual of 1895, means 
the possession or tenure of all the lands 
of a village by a single individual or family 
without any co sharer. Suit No. 128-1, the 
extent of which is 66-83 acres, has been 
assigned by the Revenue Divisional Officer 
of Oheyyar to some Adi-Dravides of a 
neighbouring village and the plaintiff says 
that the grant is in violation of his right to 
the said land as, in his capacity as ekabhoga 
mirasidar, he and his ancestors before him 
have been in exclusive possession of all 
the village lands,including waste, poram- 
boke and communal lands. Even if the 
Government reclaims any waste land for 
the purposes of cultivation and in the in- 
terests of revenue it has no right to assign 
it to strangera but the plaintiff as ekcbhoga 
mirasidar has a preferential right to an 
assignment in his favour. He has, therefore, 
sued for & declaration that the order of the 
Revenue Divisional Officer of Oheyyar of 
3rd June, 1924, assigning the suit land to 
some Adi-Dravidas, is ilegal, ulira vires 


and not binding on him. His suit has been. 


dismissed and so he is appealing. 

In “his evidence the plaintiff as P. W. 
No. 1 dcfines his mirasi rights as meaning 
that he alone is to be pattadar of all as- 
secsed lands in the village, that no land 
is to be assigned to anyone else, and that he 
is entitled to the assignment of trees and 
to the rocks in the village. There is no 
doubt but that mirasi rights such as those 
io which the plaintiff lays claim used to be 
enjoyed to a considerable extent through- 
out the Presidency, but, as has been pointed 


NARABIMHA RAGNAVACHABI Y, BEORETARY OF STATE FOR INDIA, 


132 L O. 1931 


-out in Seshachala Chetty. v: Chinnasami 
(1), those rights graduallf got lost, though 
they survived in the Districts of Ohingle- 
put and Tanjore, They also survived in 
the North Arcot District which ia the 
District with which we are now concerned, 
as is shown by the North Arcot District 
Manual of 1881, in which a reference is 
made to a mirasi right to the hareditary 
possession of cultivable lands; as well as 
to the gradual transfer in some instances 
of all the shares of the several mirasidars 
to one individual, in which case the village 
that came into the possession of a single 
person was styled as ekabhogam; and it is 
remarked that instances of such a form of 
tenure are still to be found in those parts 
of the District which border on Chingleput, 
But a little later on the same District Man- 
ual refers to a report by a Collector of the © 
District, soon after the session of the 
Oarnatie, that the mirasi system had no 
existence in North Arcot. There is a less 
ambiguous statement of the position in 
the revised District Manual of 1895, from 
which the remark as to there still being 
instances of the miras? tenure to be found 
in the -North Arcot District ia omitted. 

. Further it isto be observed that both 
these editions of the District Manual say 
that the hereditary mirasi rights over 
cultivable land belonged only to the Vella- 
les whereas the plaintiff in the present 
case is a Brahmin, It is, indeed, stated 
that mirasi privileges, which were termed 
Swastiams were enjoyed by Brahmins but 
even the earlier edition of the District 

Manual does not refer to any such privileges 
as still continuing. The claim, then, of the 
Plaintiff is not one that starts with the ini- 
tial advantage of being rendered probable, 
in the light of what has been shown to be 
the practice, by any recognised authority 
upon the state of affairs in the District of 
North Arcot. 

There isno doubt as to the continu- 
ance_of some such mirasi privileges as are 
claimed by the plaintiff in the Ohingleput 
District. , What is the nature and extent 
of such privileges has been discussed in 
Seshachala Chetty v. Chinnasami (1). The 
learned Judge who has deciced the suit 
under appeal thinks that, considering that 
e suit village is witbin a short distance 
of Ohingleput bordere, it is not unreason. 
able for plaintiff to claim that ehis village 
is a mirasi village after the Ohingleput 
pattern. He points out that the village 
is.not an ordinary ryotwari village, in that 


(1) 40 Ind. Cas, 909; 40 M, 410; 32 M. L. J, (Sup.) 1. 
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no pattadar other than the plaintiff is to 
' be found in it and he thinks, therefore, that 


the plaintiff is entitled to rely on his posi- 


tion as in involving the existence of some 
right greater than that of the ordinary ryot. 
The learned Judge has then proceeded to 
consider what such right may be with refer- 
ence to Seshachala Chetty v. Chinnasami (1) 
and has come to the conclusion that! in the 
light of that case the plaintiff has not, on 
the facts established his right to such a 
decree as that for which he has sued. We 
are Of opinion that in so dealing with the 
case the learned Judge has not looked at it 
from the right angle. It cannot be pre- 
sumed merely from the geographical posi- 
tion of his village and from the fact that 
he is, or has been hitherto, the only 
pattadar in it that the plaintiff must be a 


mirasidar after the pattadar of the mirasi-. 


dars of Obingleput. It is not even as if 
thére was any evidence toshow that the 
suit village had at one time belonged to 
Ohingleput District and had been trans- 
ferred to the District of North Arcot, Even, 
too, in Seshachala Chetty v. Chinnasami (1), 
it has been held by Kumaraswami Bastri, J., 
that, though in mirasi villages the rights of 
Government over waste are subject to the 
rights of the mirasidars, yet the-nature and 
extent of such rights are not uniform 
throughout the Presidency but vary and that 
the onus is on the mirasidars to prove that 
any specified incident attaches to mirasi 
rights in any particular District or portion 
thereof and Sadasiva Ayyar, J., in his order 
of reference in the same case, has pointed 
out that from the decision in Sakkaji Rau 
v. Latehmana Goundan (2), it is clear that 
the extent of the miras? right in one village 
was not the same as that of the mirasi right 
in another village even in thesame District. 
It is, therefore, absolutely incumbent on the 

. plaintif to prove what rights, if any, he 
possesses as ekabhogam mirasidar and we 
cannot start with the assumption that, 
because he is styled ekabhogam mirasidar, 
as is shown to be the case, and has bsen 
hitherto the sole pattadar in a village that 
lies close to the Ohingleput border, he must 
have certsin privileges and then proceed to 
see what those privileges are, with reference 
not to any evidence on record but only to 
opinions expressed as to those privileges 
in Seshachala Chetty v. Chinnasami (1) or 
any other reported decisions. 

Proof that the plaintiff has the privileges 
which he claims is entirely wanting. 
He sava that he had a -sanad which was 

(2) 2 M. 149. 
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‘filed in some proceedings*in 1820,“ but he 
does not explain why this sanad, or a copy 
of it, could not be put in. He merely says 
that he never got it back. None of his 
witnesses shows, nor even attempta to show, 
that only he has the right to patta for all 
the cultivable land in the village. On the 
other hand he himself has admitted that 
his cultivation of the suit land has been 
treated as unauthorised, apparently without 
his making any protest. The witness who 
is most favourable to him is the karnam, 
D.W. No. 2, who has described him as a 
ekabhogam mirasidar in official documents, 
who would call him hereditary mirasidar 
of the village and who says that “mirasidar” 
means owner of the village. This witness, 
however, does not say what rights attach 
to the position of an ekabhogam mirasidar" 
while the mere fact that the plaintiff is so 
described goes for very little. Proof ig 
needed that the description still bas the 
same significance that originally attatched 
to it, and has not become a mere expres- 
sion like the title of a sinecure-holder, Such 
proof is entirely lacking. There is, of 
course, the fact that he has been hitherto 
the sole pattadar in thasuit village; but 
itis for him to show that this is by virtue 
of some right which he possesses, and 
this he has not done. The existence of 
such a right in him cannot be merely in- 
ferred. As to the meaning of "owner" 
which D.W. No. 2 gives to the word 
“mirasi,” it is one that can only be accept- 
ed with qualification. The Glossary in 
the North Arcot District Manual of 18:5 
explains miras? tenure as that under which 
the lands of a village are divided among 
ceriain families who are called mirasidars, 
while Seshachala Chetty v. Chinnasami (1) 
indicates that the right of a mirasidar 
to cultivable in a village was not an abso- 
lute but a preferential one, and Wallis, C. 
J., has remarked in his judgment in this 
case that even as regards cultivable waste 
the mirasidar's ownership has not been fully 
established. 

In the same case it has been remarked 
by Ayling, J., that he could find no autho- 
rity in support of any right of recovery 
by the mirasidars of arable waste granted 
by. Government to another person. It ig, 
of course, at such a recovery that the plaint- 
iff is aiming in thissuit. The same opin- 
ion has been more strongly expressed by 
Turner, C. J., in Subbaraya v. Sub. 
Collector of Chinglepu: (3), when he Bays 


(3) 6 M. 303, 
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that a Oivil Oourt cannot compel the Re- 
venue Authorities to make settlement with 
a particular person, and that in that matter 
the discretion of the Revenue Authorities 
is uncontrolled. This view has been re- 
ferred to with approval in Rheivu Pindithan 
v, Secretary of State for India (4). ` 

We may note that the decision in 
Seshachala Chetty v. Chinnasami (1) to 
which many references have been made in 
this judgment and which has been called 
a great deal to our attention on the heer- 
ing of this*appeal, is one as to whether or 
no, in amirasi village, a mirasidar was to 
be the owner of the gramanatham. The 
decision was adverse to the mirasi claims 
of presumptive ownership and that is all 
that the case decides, all that is said as to 
the general rights of a mirasidar being by 
way of discussion. Nonetheless we should 
have to treat the opinions of various learned 
Judges who dealt with the case with con- 
Siderable respect could the plaintiff show 
that his was a case to which they applied. 
This, however, he has failed ‘to do, while 
even that decision iteelf, in the judgment 
of Kumaraswami Sastri,J.,is an authority 
showing that the plaintiff must establish 


the rights to which he laysclaim by  evi- 
dence. 
As he has entirely failed to achieve 


thie, his suit has been rightly dismiesed., 
The appeal fails and is dismissed with 
costs. 

N. 8, & 4, 


Appeal dismissed, 
(4) 21 M. 433, BR UNE 


MADRAS HIGH COURT. 
Second Civin Arrear No. 18) cr 1927. 
January 71,1931. 

Present: —Mr. Justice Madhavan Nair. 
SUNDARA NADAN—DEFENDaNT 
— APPELLANT 
ANNAMAMMAL (DEAD) AND OTRERE— 


PLAINTIFF:— RESPONDEN!S, 
Limitation Act (IX of 1908), Sch. I, Art. 44— Indian 
Christian— Alienation by de facto guardian—Valid- 
ity— Suit to set aside—Limitation—Guardianship— 
Persons other than father and mother, rights of. 

An alienation by the de facto guardian of an Indian 
Christian minor is void and the minor may bring a 
suit for possession of the alienated property within 12 
years of the date of alienation, Article 44, Limitation 
Act, has ro application to such a suit. [p. 121, col, 2.] 

Mata Din v. Ahmad Ali (1), Imambandiv. Mutsaddi 
e and Ramaswamy Pillat v. Kasinaiha (3), referred 
0, : i : 
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Failing the father and. mother and their appointees; 
no other person is entitled ag of right tothe custody - 
of an Indian Ohristian minor or to the guardianship 
of his property. [p. 121, col. 1.] 

Appeal against the decree of the Court 
of the Subordinate Judge, Ti-usarur in 
A.S. No. 62 of 1925 (A. S, Nc. 69 of 1925 
on the file of the District Ccurt of Hast 
Tanjore et Negapatam) preferred against 
that of the Court of the District 
Munsif of Tiruvarur in O. 8. No. 307 of 
1924 (O. S. No. 123 of 1923, on thefile: 
of the Court of the District Munsif of 
Negapatam). 

Mr. A. Ramaswami Ayyangar, for the Ap- 
pellant. 

Mr, E. Vinayaka Rao, for the Respond- 
ent. 

JUDGMENT.—The defendant is the 
appellant. This second appeal arises 
out of a suit instituted by the plaintiff 
for partition and possession of the plaint 
property. The property belonged to the 
plaintiff and her sister, and during the 
minority of the plaintiff it wes sold by 
one Sanjeevi Nadan, the husband of an- 
other sister of the plaintiff. The plaint- 
iff's case is that the sale is not binding 
on her as Sanjeevi Nadan was not her 
guardian-in- law and thet she is, there- 
fore, entitled to recover possession of 
the property. The defendant, the 
purchaser of the property, ccntended 
that the sale is binding, that it 
was for a necessary and proper purpose 
that the property was cold snd that the 
plaintifs suit is larred Ty limitation. 
The lower Court found that Sanjeevi 
Nadanjthough ade facto guardien was not 
the proper guardian of the plaintiff, that 
it was not proved that the plainufi was 
benefited in spy way by the gale of the 
property and that the suit was not barred 
by limitation. The finding of the learned 
Subordinate Judge, that the plaintiff wes 
not benefited by any portion of the money 
paid by the defendant is binding cn me: 
in second appeal So the only two ques- 
tions remaining for considcration are whe- 
ther the «ale by the defacto guardian in 
this case ie binding cn tke plaintiffend 
whether theeuit is barred by limitation. 
The question of limitation would depend 
upcn whether Sanjeevi Nadan fcr the 
purpcees of the sale is to be considered 
as a proper guardien of the plaintiff or 
as only an unauthorised pereén interfer- 
ing with the plaintiff's property; for, if he 
can be considered to be a pereon entitled 
to desl with the minor's property, then 
Art. 44 would apply. 
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The plaintiff is an Indian Ohristian, 
Ii is argued on her bêhalf that under the 
personal law of the parties Sanjeevi Nadan 
is not her proper guardian and, therefore, 
the saleby him should be considered to 
be asale by an unauthorised person. The 
argument is that for thet reason the sale 
is an absolutely void transaction. Under 
the Hindu Law it has been held in a 
series of cases that sale by a de facto 
guardian on behalf of a minor is a void- 
able transaction and that Art. 44 of the 
Limitation Act would apply. That was 
also the position under the Muhammadan 
Law till the Privy Council finally decided 
that sales by de facto guardians under 
the@Muhammadan Law are void transactions 
in Mata Dinv. Ahmad Ali (1). It has now 
been finally held in the case of persons 
governed by the Muhammeden Law follow- 
ing this decision see Imambandi v. 
Mutsaddi (2) that sales by de facto guar- 
dians under the Muhammadan Law are void 
transactions There does not appear to be 
any decided case with reference to the 
point as to who the guardians of an 
Indian Ohristian would be. In Trevelyan on 
Minors, 6th Edition, at page 60, it is stated; 
“Failing the father and mother, and 
their appointees, no person, however, nearly 
related, is of right entitled to the custody 
of minors, who ara neither Hindus nor 
Muhammadans or the guerdianship of their 
property.” 

Agein at rage 167 {it is stated: 
“Toe law applicable to persons other than 
Hindus and Muhammadans does not permit 
guardians, other than those appointed by 
the Court or having power given to them, 
to (sell or charge the immoveeble property 
of their wards ” 

If these extracts represent the correct 
state of the lawapplicable to communities 
other than Hindus and Muhammadans, it 
must follow thet in this case the plaintiff 
being a Christian, the transaction in ques- 
tion should be held to be void. 

Mr. Vinayaka Rao on behalf of the 
respondent has drawn my attention to 
Mata Din v. Ahmad Ali (1) to shew that 
even though it is a decision under the 
Muhammadan Lew, the observations 
of their Lordships are general and may 

(1) 13 Ind. Cas. 976; 39 L A. 49; 34 A. 213; 
16 O. W. N. 338; 1) M. L. T. 145; (1912) M. W. N. 183; 
28 M. L. J.6; 9 A. L. J. 215; 15 O.L. J. 270; 14 Bom. 
L. R. 192: 15 O. C. 49; (P. 0.) 

2) 47 Ind. Cas. 513; 45 L A. 73; 45 O. 878; 
9 L. W. 518; 35 M. L. J. 422; 16 A. L. J. 800; 21 M. L. 


T. 330; 28 C. L. J. 409; 23 O. W. N. 50; 5 P. L, W. 216; 
£0 Bom, L. R. 1022; (1919) M. W. N. 91 (P. O.) 
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wall be relied upon in suppért of the con- 
tention that an alienation by a de facto 
guardian of an Indian Ohristian is also void 
like the alienation of a, Muhammadan de 
fatco guardian. The paragraph referred to is 
this : “It is urged 6n behalf of the appellant 
that the elder brothers were de facto guar- 
dians of the respondent and, as such, were 
entitled to sell his property, provided that 
the sale was in order to pay his debts and 
was, therefore, necessary in his interest. It 
is difficult to see how the situation of an 
unauthorised guardian is better by describ- 
ing him as a ‘defacto’ guardian. He may, 
by his de facto guardianship, assume im- 
portant responsibilities in relation to the 
minors property, but he cannot thereby 
clothe himself with legal power to sell it.” 
The observations seem to be general; but 
ihey were made inconnection with a case 
in which the parties were Muhammmadans. 
It may be doubtful whether, having regard 
to the facts of the case, these observations 
canjbe given an extended epplication. How- 
ever, it must be noticed that Kumaraswami 
Sastri, J., ir this Court in Ramaswamy 
Pillai v. Kasinatha Iyer (3) was inclined 
toapply these observations generally; and he 
stated relying on the two Privy Council 
decisions in Maia Din v. Ahmad Ali (1) 
and Imambandi v. Mutsaddi (2) that it the 
matter was res integra he would on the 
observations of Lord Kobson be prepared to 
hold that even under the Hindu Law aliena- 
tions by de facto guardians ara absolutely 
void; but having regard to the trend of de- 
cisions under the Hindu Lawon the principle 
of stare decisis the learned Judge was not 
inclined to give an extended application to 
the observations of the Privy Oouncil. If 
theobservations ofthe learned Judges of 
the Privy Oouncil ean be understood as ap- 
Plicable to the case of alienations by de facto 
guardians, irrespective (of the question whe- 
ther the parties are Muhammadans, Hindus 
or Ohristians, then, certainly thess observa- 
tions support the contention of the respond- 
ent. Having regard to the authorities I 
have referred to, I must uphold the decision 
ofthelower Court that the alienation in 
this case is a void alienation; then, it is clear 
that Art. 44of the Limitation Aet has no 
application, and as the plaintiff's suit hag 
ebeen brought within 12 years after the alie- 
nation, it is not barred by limitation. 
Ia the result the decision of the lower 


(3) 108 Ind. Cas, 529; (1917) M. W. N. 356; AL R. 
1928 Mad. 226, 
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Court is right and this second appeal is djs- 
missed with costs. 


Ns 3. & 4, Appeal dismissed. 
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MADRAS HIGH COURT, 
Civi, AePEAL No, 266 or 1925. 
November 24, 1930. 
Present:—Mr. Justice Curgenven and 
Mr. Justice Bhashyam Ayyangar. 
SANKAPPA RAI AND OTHERS —DEFENDANTS 
—APPELLANTS 
versus 
KERAGA PUJARY AND orHers— 
PLarNTIFFA— RESPONDENTS, 

Evidence Act (I of 1872), s. $8—Previous depositions, 
admissibility of—Examination of witness—Plaint re- 
turned for want of pecuniary jurisdiction—Death of 
witness—Evidence taken, admissibility of, in subse- 
quent proceedings in proper Court— Judicial proceed- 
4ng' meaning of. ud 

No proceeding is & ‘judicial proceeding’ within the 
meaning ofs. 33, Evidence Act, if it is conducted by 
a Court which has no jurisdiction to undertake it. [p. 


123, col. 1. dr i 
Wheres Munsif, after the examination of a wit- 


ness, returns the plaint on the ground that the value 
of the subject-matter is above his pecuniary jurisdic- 
tion, the evidence of the witness so examined is not 
admissible in the subsequent trial before the Sub- 
Judge even though the witness dies in the interval 
and so could not be examined afresh. [p. 123, col. 2.] 
Raghavachariar v. Raghavachariar (1), dissented 


uc Singh v. Crown (3), followed. 

Rami Reddi v. Sesha Reddi (2) and Rajalakshmi 
Dasee v. Katyayani Dasee, referred to. 

Appeal against a decree of the Court of 
the Subordinate Judge, South Kanara, 
dated the 7th November, 1924, in O.8. 
No. 9 of 1924. 


Mr. K. Y. Adiga, for the Appellante. 

Messrs. B. Sitarama Rao aud K. Srini- 
vasa Rao, for the Respondents. 

JUDGMENT.—The suit out of which 
this appeal arises relates to the property of 
a family of Billavars of the South Kanara 
District who follow the Aliyasantana Law. 
It was originally filed by plaintiffs Nos. 1 
to 12, alleging themselves to be members of 
the family, against 42 other members of the 
family (defendants Nos. 2 to 43) anda 
mortgagee (lst defendent) fora declaration 
that two mortgage bonds executed by 
various members of the family were not 
valid and binding upon the family property 
The defendants denied that these 
plaintiffs were in fact members of their 
family and an issue upon this point was 
raised. During the tril of the suit supple- 
mental plaintiffs Nos. 19 to 19 were added, 
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possibly to prevent an adverse finding upon 
this issue from involying the suit’s dismia- 
sal, there being no question that these 
supplemental plaintiffs belonging to the. 
defendants’ family, The learned Subordi- 
nate Judge has found that plaintiffs Nos. 1 
to 12 arein fact members of the family. 
and further that the suit mortgage bonds 
are invalid as against the property, but he 
gives the lst defendant, the mortgagee, a, 
chargeon that property to the extent of 
Rs. 700 in respect of a binding liability to. 
that amount. The appeal is preferred by 
the 218& defendant, a member of the de- 
fendants’ family to whom the Ist defendant: 
has transferred his rights,and it is contested 
by plaintiffs Nos. 1 to 11. A 
We propose first to deal with the ques- 
tion of disputed relationship. The conten- 
tions of plaintiffs Nos. 1 to 12 are illustrated. 
by the family tree attached to the plaint. 
From this it will be seen that plaintiffs 
Nos. 1 to 11 claim descent from one Dere, , 
daughter of one Sankaru who was grand- 
daughter of another Sankaru, the common. 
ancestor, the defendants and a large num- 
ber of others being shown as descended 
from junior branches deriving from the 
same original source. The 12th plaintiff 
claims a descent quite separate from that. 
of the remainder. She will be found entered 
as Chomu, daughter of the 20ih defend- | 
ant, Devi, and sister to 26th and 27th de- 
fendants, Karia and Dooma, It is necessary, 
therefore, to consider the claims of plaintifs 
Nos. 1 to 1! and of the 12th plaintiff B^pa- > 
rately, but there is one piece of evidence 
common to both, the admissibility of which 
may be decided at once. The trial cf the 
suit was begun before the District Munsif 
of Kasargod and ihe 20th defendant was 
examined as defendants’ lst witness. In 
the course of her deposition she made cei-. 
tain statements in regard to the relation- 
ship of these plaintiffs which the lower 
Court has deemed admissible under s. 33 
of the Evidence Act. After this evidence 
and some other had been taken the Court 
returned the plaint on the ground that the . 
value of the subject- matter was above its 
pecuniary jurisdiction and it was accord- 
ingly filed in the Court of the ‘Subordinate 
Judge from whose decision this appeal 
arises. The 20th defendant had died be- 
“fore she could. be examined again and ac- 
cordingly her deposition was,made use of | 
in the manner stated. Now s. 33 requires 
that evidence of this character, to be re- 
levant, should have been given by a witness 
in a judicial proceeding, andlit is contended . 
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before us that no proceeding is a judi- in+that case being territosisl For an- 


cial proceeding within éhe meaning of that 
section if it is conducted by a Vourt which 
has no jurisdiction to undertake it. There 
can beno doubtin our view that a Oourt 
which: engages inthe trial of a suit the 
value of which is beyond its pecuniary 


jurisdiction is doing something which it. 
has no jurisdiction to do just'as much as- 


if it tried a suit of a nature which it was 
not empowered to try or orginating in some 
place to which its jurisdiction did not ex- 
tend. "The provisions of s. 11 of the Suits 
ValuationAct with regard to pecuniary juris- 
diction, and the parallel provision in 6, 21 of 
the Civil ProecdureCode with regard to terri- 
torial jurisdiction no doubt allow exceptions 
to the rule that proceedings without juris- 
diction are void and of no effect. They do 
not, as has been suggested to us, except in 
the circumstances in which they are ap- 
plicable give jurisdiction where it would 
not otherwise be enjoyed. If that is the 
effect of the decision reported as Raghava- 
chariar v. Raghavachariar (1) we are un- 
able to agree with itand we donot find 
that it has since been followed or referred 
to. Itis not possible in our view to draw 
any distinction, for the purpose of applying 
this section of the Evidence Act, between 
want of jurisdiction of one kind and of 
another, and it seems that a necessary 
test to discover whether what purports to 
be a judicial proceeding is in fact one lies 
in the competence of the judicial officer 
who conducted it, The circumstance that 
before he can verify his incompetence, he 
must often try the issue of jurisdiction by 
taking evidence does not necessarily make 
even that evidence admissible, as taken in 
a judicial proceeding, and much lees so 
where, ss here, the evidence which it is 
desired to use relates not to the question 
of jurisdiction at all but to the merits of 
the case. On the general question of the 
effect of a lack of jurisdiction there is the 
authority of a case in this Oourt reported 
as Rami Reddi v. Sesha Reddi (2), It has 
also been sheld in Buta Singh v, Emperor 
(3) that a proceeding before 2 Juoge or 
Magistrate who has no jurisdiction is not 
& judicial proceeding and the evidence of 
a witness given in such a proceeding 
cannot be used under s 33 of the Evidence 
Act ona retrial before a competent Oourt, 
the particular kind of jurisdiction involved 


(1) 8 Ind. Oas, 545; 20 M. L. J. 726; 8 M. L. T. 404. 
(2)3M.48, ° 
(3) 97 Ind. Cas. 752; 7 Lah. 396; 27 Or. L. J. 1168; 
A. I. R. 1926 Lah, 582; 27 P. L. R, 447, 


expression of the ganeral proposition that 
if a Court has no jurisdiction over the 
subject-matter of the litigation its pro- 
ceedings are mere nullities reference may 
be made to Rajalakshmi Dasee v. Katyayant 
Dasee (4). We must accordingly holi that 
ihe contents of the statement, Ex, A, 
cannot be- used in evidence in this case. 

[Their Lordships considered the remain- 
ing evidence and proceeded:—] 

There is not a vestige of legal evidence 
enabling us to trace the descent of plalntifis 
Nos. 1 toll from an ancestor common to 
themselves and the defendants and we must 
hold accordingly that their claim to be 
members of the family has not been 
established. 

Nor do we find any stronger evidence in 
support of the 12th plaintiff's claim. The 
learned Subordinate Judge himself con- 
fesses that but for the statement in Ex, A, 
which we have now held to ba inadmissible 
he would have decided against this plaintiff. 
We agree with him that the error which 
acceptance of this relationship would 
require, to be found in the mortgage-bond, 
Ex. VII, cannot have been intentional and 
we would add that it is most unlikely in 
an Aliyasanthana family that any doubt 
should exist as to the identity of any 
member's mother. The 12th plaintiff re- 
frained from going into the witness-box 
where her claims might have been tested 
by  cross-examination. We think the 
evidence clearly insufficient to show 
that she is related to the family in the 
manner alleged, 

We turn then to the question of the 
validity end the binding character of the 
suit mortgage-bonds. 

[Their Lordships discussed the evidence 
and concluded as follows:—| 

We have only to add that the supplemental 
plaintiffs have not thought fit to contest 
this appeal; so that, now that the original 
rlaintiff have been non-suited on the 
question of relationship, there is no one 
upon the record b:fore us qualified to 
dispute the binding character of these 
mortgages. Apart from that circumstance, 
however, we are clearly of opinion that they 
are binding upon the family property 
and we must accordingly allow the appeal 
set aside the decree of the lower Court and 
direct that the suit be dismissed with costs. 
Plaintiffs Nos 1 to li will pay the costs of 
the 2lst defendant in this appeal. The 


(4) 12 Ind. Cas. 464; 38 O. 639. 
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memorandum *of objections preferred by 
the plaintiffs is dismissed with costs. 
N. 8, & 4. Appeal allowed. 


MADRAS HIGH COURT. 
CIVIL APPEAL No. 191 or 1930. 
November 20, 1930. 
Present:—Mr. Justice Wallace and 

. Mr. Justice Pandalai. 
T.S. LAKSHMANA AYYAR AND 
OTHERS8—PLAINTIFFB8—AÀ PPELLANTS 
versus 
R. S. NAYUDU AND oTHERS—DEFENDANTS 
RESPONDENTS. 

Madras Religious Endowments Act (I of 1925), 
ss. 16,79—Madras Religious Endowments Act (II of 
1927), ss. 20 (D, 21, 22—Devastanam Committee under 
Act of 1868—Power of Government to abolish and re- 
constitute such Committee under Actsof I of 1925 and 


II of 1927. p 
Section 79 (1), Madras Religious Endowments Act, 


1925, means that any Committee established under 
the Act of 1863,in existence at the commencement 
of Act I of 1925, isto be regarded by the law asif it 
were one constituted under Act I of 1925, that is, 
as ifit were a Committee constituted under s. 16 of 
that Act, and, therefore, is à ‘Committee’ which comes 
within the definition of Committee under s. 5; and 
under s, 16 of the said Act, the Local Government 
has power to vary or abolish such a Committee. [p. 


125, col 2.] 
Even assuming that the Local Government has no 


such power under s. 16 of the Act of1925,it has 
power to abolish such a Committee by a notification 
under s. 20 (1) (c) of the Act IIof 1927 and to re- 
constitute ib under sub-s. (1) (a) of the said sec- 
iion. [p. 126, col. 1.] 

Appeal against a decree of the District 
Judge, Madura, dated the 25th March, 193U. 

Mesers, K. V. Krishnaswamt Ayyar and 
T.M. Ramaswami Ayyar, for the Appel- 
lants. 

Messre, K. Rajah Ayyar, V. Ramaswami 
Ayyar and V. Ratnam, for the Respond- 


ents. 

JUDGMENT. —The suit from which 
this appeal is presented was by representa- 
tive worshippers of the Madura Devastha- 
nam against.the ten members of the Madura, 
etc., Devasthanams Committee, defendants 
Nos. ito 10,and the Secretary of State, defen- 
dant No. 11 fora declaration that the appoint- 
ment by defendant No. 11 of defendants 
Nos, 1 tol0 as members of that Committee 
is illegal and invalid because defendant 
No. 11 has no power to modify the scheme 
for these Devasthanams framed by the Dis- 
trict Court of Madura in O 8. No. 4of 
1922, and for an injunction restraining 
defendants Nos. 1 to 10 from interfering 
with the management of the suit, Devas- 
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thanams. The District Court dismissed: 
the suit and the plaintiffs appeal, 

In O. S. No. 4 of 1922, which: was a suit 
under s. 92, Civil Procedure Code,the District 
Court, in its decree dated 12th April, 1924, 
framed a scheme for the better adminia- 
tration of the suit Devasthanams, appointing 
a Committee of five members to be known 
as the Madura, etc., Devasthanams Oom- 
mittee. The District Court decree was 
slightly modified by the High Oourt on 
appeal on 31st July, 1925. It appears from 
the judgment in thatsuit, and is otherwise 
admitted that on the date of that scheme 
there was already in existence a Committee | 
of five members known as the Madura, ete., 
Devasthanams Oommittee constituted and 
appointed under Act XX of 1863, The Dis- 
trict Court] in its scheme seems to' 
have adopted that Committee as the 
Committee appointed under its scheme. 
This explains what was at first a rather 
puzzling feature, namely, that the District 
Court's scheme provided no way of filling 
up vacancies in the scheme Committee. We 
take it that that was because the Committee : 
was really one constituted under Act XX of ' 
1863 and vacancies would, therefore, be 
filled up in the manner provided by that ` 
Act. Subsequent to the passing of Madras ` 
Acts I of 1925 and II of 1927 the Local 
Government by several notifications pur- ` 
ported to interfere with and vary the 
constitution of the Madura, ete., Devastha- 
nams Committee. Exhibit B is a notification 
of 1st February, 1927,unders. 16 /1) (b), Act 
l of 1925, varying the strength of the 
Committee and fixing it at six members. 
Exhibit B 1 dated 21st August, 1925, is a 
notification under ss. 20/1) (a), 21 and 22, 
Madras Act II of 1927, waich had by then 
superseded Act I of 1925, constituting a 
Tommittee for the Madura Meenakshi ' 
Sundareswarar, ect, Devasthanams and 
fixing its strength at ten and appointing ' 
nine out of the ten members for a period of 
one year, Exhibit B-2 is & notification dated 
25rd October, 1928, under s. 227, Act II of: 
1927, whereunder the Local Government 
appointsethe tenth member, Under B 3, 
a notification dated 4th February,1930 under 
the proviso to s, 22, the Local Government 
appointed defendants Nos. l to 10 as mem- 
.bers for one year. 

Plaintiffs’ general contention before us is 
that all variations of the origirfal Committee 
appointed under Act XX of 1863 are ultra 
vires; that the notifications, B-to B 3, are 
therefore, illegal; and that defendants Nos. L 
to 10 are not validly appointed, The ground ` 
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on which the plaidlt attack was based in 3 he 
trial Oourt was that the Local Govern- 
‘ment’s action was tantamount to a modifica- 
tion of the District Oourt's scheme, which 
fixed the Committee at five and provided 
no method of filling up vacancies, and that 
any such modification of the scheme framed 
by the District Court was illegal, and that 
is the point which formed the subject ofithe 
main issues in the case. But,as the argu- 
ment was developed before us, it appeared 
to us that such a contention was irrelevant 
since, 85 we have pointed out, the Madura, 
‘ete , Devasthanams Committee was not the 
creature of the District Court's scheme but 
owed its being to Act XX of 1863. The 
plaintifs have not attacked the authority 
of the Local Government to vary the con- 
stitution of the Committee appointed under 
Act XX of 1863, but only ita euthority to 
modify a scheme of the District Court. Any 
‘contention and issue framed, for example 
issues Nos. 2 to 4, as to the authority of 
the Local Government to alterthe District 
Court’s scl e xe, therefore, became irrelevant, 
aud the parties and the lower Court, there- 
‘fore, seem to have miesed theres] point when 
‘these issues were framed and tried. 

The plaintiffs’ attack on the Committee's 
constitution, as set out in issues Nos. 2to 4, 
"therefore, fails as irrelevant. The plaintiffs 
contend, however, that the general language 
of their plaint and the wording of issue No. 
1 enable them to maintain, as 2 purely legal 
point, the contention that, even taking it 
‘that the District Oourt's scheme had  no- 
-thing to do with the real points at issue, the 

- Government notifications were invalid on 
other grounds. We allowed this matter 
‘to be argued as it seemed to us that such a 
contention would plausibly come within 
‘the terms of the plaint case, and it was 
inadvisable to continue the uncertainty in 
which the constitution of the Oommittee 
seemed to be involved if it could be pro- 
perly resolved in this case and save further 
‘litigation thereon. Had our considered 
opinion been in favour of the plaintiffs, 
if might have been only fair tothe defend- 
ants to have raised fresh issues dnd to 
have sent the case down for furthér trial. 
But as we hold that even on the fresh con- 
tention the plaintifis have made out no 
case, we proceed to deal at once with that 
contention. 

Put shortly, it is this: Act XX of 1862 was 
repealed by Act I of 1925. To provide for 
the transitory period between that repeal 
and the appointment of the new Commiitee 
under ActI of 1925 to-take the place of the 
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old one, s. 79 of that Act was enacted which 
runs: 

“(1) Hvery Committee established under 
the Religious Endowments Act of 1863, 
which is in existence at the commence- 
ment of this Act shall be deemed to have 
been duly constituted under the provisions 
of this Act; (2) In their application to 
the members and Presidents of Committee 
in office at the commencement of this Aot 
and the flrst reconstitution of such Commit- 
tees in accordance with this Act, the pro- 
visions of this Act shall be read subject to 
the rules contained in Sch. III.” 

The plaintiffs contend that e. 16, Act I of 
1925, which deals with the constitution of 
Committees, deals only with Oommittees 
appointed under that Act since "Committee" 
by definition, 8. 5 (2), means a Committee 
as constituted under s, i6, and s. 79 does not 
say that a Committee established under the 
Religious Endowments Actof 18638hall bea 
Committes constituted under &.16,but merely 


* that it shall be deemed tc have been consti- 


tuted under Act I of 1925. We think, how- 
ever. thate. 79 (1) means thatany Committee 
established under the Act of 1863, in exis- 
tence at the commencement of Act I of 1925, 
is to be regarded by the law asifit were one 
constituted under Act I of 1925, that is, as 
if it were a Committee constituted under s. 
16 of that Act, and, therefore, is a Committee 
which comes within the definition of “Oom 
mittee” unders. 5. Section 16 then gives the 
Local Government power to vary or abolish 
such a Committee. If this interpretation is 
not right, then all the provisions in Ohap.JIL 
of the Act regarding the establishment of 
temple Oommittee are nugatory, wherever 
& Committee appointed under Act XX of 
1863 holds jurisdiction, since sucha Com- 
mittee would remain unassailable and un- 
alterable for ever, it being impossible for 
the Local Government to abolish it under 
Act XX of 1863 because that Act itselfis now 
repealed and Governmet has not reserved to 
itself by legislation any power to abolish 
er modify such a Committee, The scheme 
ofe. 79 with its specific mention in subs, 
(2) of “the first reconstitution of such Oom- 
mittees in accordance with this Act,” and 
the real meaning of the section obviously 
are that the Local Government takes power 
if it thinks fit to abolish the old Committees 
“under Act XX of 1863 and put, in their place 
new Committees under Act I of 1925, and 
that for the transitory period Sch. III is to 
be in operation. When Act I of 1925 was in 
its turn repealed by Act II of 1927, s. 9 (2) 
then took the place of the definition in s, 5 (2) 
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of the previous Act, and ss.20 end 83 the 
place of ss. 16 and 79, the only change in 
language which is relevant here being that 
tor the words “any such Committee” in e. 16 
(1) (b) and (c) of tke former Act the words 
“any Oommittee” are inserted in 8. 20 (1) (b) 
and (c), a change which, “if anything, is in 
favour of giving these words a wider appii- 
cation go as to include in them a Committee 
“deemed to have been duly eonstituted" 
under the provisions of that Act. Even if 
we take it that the narrower wording of 
s.(1).6 (b) and (e) did not empower the Local 
Government to vary or abolish the Com- 
mittee under Act XX of 1863, the Local 
Government did not purport to abolish it 
during ths currency of Act I of 1925. The 
old Committee, therefore, continued until it 
was abolished by notification, we are told, 
dated 28th November, 1927, and ceased to 
exist on let December, 1927. Such abolition 
was under Act II of 1927 and is justified and 
valid under s. 0 (1) (c) of that Act, and the 
reconstitution of it under notification Ex. B, 
is also valid under sub-s. (1) (a). 

We are bound to say that the strongest 
justification for the plaintiffs’ suit is the 
extraordinary dilatoriness of the Local 
Government in giving effect to its own 
legislation Act Iof 1925 and the consequent 
repeal under it of Act XX of 1t 63 came into 
force on 27th January, 1925. The transitory 
provisions of Sch IIJ, Act I of 1925, gave to 
the Local Government three years within 
which to prepare the machinery for the 
electoral method of appointment of the 
temple Committee designed under the Act. 
. Not until two years after that Act came into 
force did it occur tothe Local Government 
to vary the constitution of the Committee 
of 1863 so as to increase the number to six 
and thus make it.conform to s. 17, Act I of 
1995. This was the purpose of the notifica- 
tion, Ex. B. Now from the date of the High 
Court decree in appeal from the judgment 
of the District Court. Madura, in Q. S. No. 
2 of 1921, a decree which was passed on 31st 
July, 1925, and removed three’ of the then 
mew bers of the Committee, there had been 
three vacancies on the Committee. No steps 
were taken to have these vacancies filled up 
until the notification Ex. B 18 months later. 
Presumably the Oommittee was leit to 
function for that period with only two 
members. By a notification dated <8th+ 
November, 1927, the Local Government at 
last decided to abolish the existing Com- 
mittee from lst December, 1927, and it then 
came to amend. 

. Beyond that nothing was done and no 
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Committee was, thereford functioning until 
the date of Ex. B, 21st August, 1928, when 
the new Committeó of ten members was 
established. Under 8. 20, Act IIof 1927, 
nothing had yet been done towards bring- 
ing the electoral machinery into play. The 
transitory provision of that Act, which had 
to be resorted to, provided only one year 
from the date of the Act coming into force 
during which these provisions might 
operate. That year expired on 7th February, 
1598, Section 22 had, therefore, to be 
resorted to and Ex. B-1 is a notification 
under that section, which allows the Local 
Government to make appointments for one 
year. That year expired on 20th August,1929. 
No electoral machinery was even yet ready. 
So recouree was had to fresh legislation and 
Act Iof 1928 enacted a proviso to s. 22, 
which rame into force on 14th February, 
1928, Tne proviso allows Government to 
make appointments for another year. 
Whether that year is to date from the 
expiry of the one allowed under e. 22, which 
seems reasonable, or whetherit is to date 
from whatever date the Local Government 
chooses to fix, which does not seem reason- 
able, does not matter in this case One 
year from 20th August, 1:29, brings us to 
19:h August, 1930. and the suit was filed on 
l/th February, 1930, so tnat on the date of, 
the filing of the suit defendants Nos 1 to 10 
were legally in office appointed under the 
proviso to s. 22 by notification Ex B 3,dated 
4th February, 1930 But it will be observed 
that there was another interregnum between 
20.h August, 1929, and 4th February, 1930, 
when no Committee was functioning. We 
are informed that during the periods of 
interregnum when the Oommittee was not 
functioning a trustee appointed by the 
District Court's scheme was in actual 
management; but this seems doubtful as the 
District Court’s judgment says that the 
trustee was removed on 16th July, 1929. We 
haveinot gone further into this question,Such 
a record of dilatoriness appears on the face 
of it indefensible, and is bound to have 
been 2 source of exasperation to worship- 
pers who were not in: favour of the Local 
Government nominees or the Local Govern- 
ment methods by which these nominees 
attained to their office, and who are anxious 
to exercise the privileges which Act II of 
1927 was designed to confer upon them. 
However, for the reasonsiwe have given it is 
clear to us that the plaintiffs’ suit as framed 
cannot succeed even on the legal ground 
which we have allowed theni to raise here, 
since defendants Nos. 1 to 10 were on the 
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date of suit legally in office under the 
notification, Ex B-3. Jt is unnecessary to 
deal with the other matters raised in the 
other issues and we have not had those 
fully argued before us. The appeal must, 
therefore, be dismissed. As the plaintiffs 
have failed they must pay the costs of the 
contesting defendants. One set to contest- 
ing defendants Nos. 1, 2, 5, 7 to 10 and one 
set to defendant No. 11. Re. 200 each set for 
Pleaders' fee. 


N. 8. & 4. - Appeal dismissed, 


MADRAS HIGH COURT. 
Civin MisogLLANSorS APPEAL No. 218 
or 1930 f 
AND 
Crvin Raviston Petition No. £68 
oF 1930. 
November 14. 1930. 
Present :—Sir Horace Owen Comp:cn 
Beasley, Kr., Ohief Jusuce, and mir. 
Justice Walsh. 
-ARUMILLI ViRAMMA — APPRLLANT 


TeTsus 
ARUMILLI SESHAMMA AND ANOTHER 
—Reeponpents. 

Succession Act (XXIX of 1925), ss. 222, 285, 244— 
Appointment of executor by implication— Minor 
executor—Guardian s right to Letters of Administration 
—Procedure. 

Where a minor executor is appointed, then it is 
‘open to his legal guardian or such other personas 
‘may seem to the Court fit, to have Letters of Adminis- 
tration issued to him under s. 244 of the Succession 
Act Section 234 of the said Act only deals with 
cases where no executor has been appointed or 
if an executor has been appointed he declines to aot. 
[p. 128, col. 1] 

Before Letters of Administration can be granted to 
the legal guardian of a minor, the legal guardian must 
apply to be appointed the minor's guardian for the 
purpose of enabling him or her to obtain those Letters 
tu ae for the use and benefit of the minor. 

ibid. 

Porn Kuer v. Bahuria Ramakshi Kuer (l)and 
In the goods of Nirojini Debi (2), followed. 

Where a Will stated as follows: ‘It is devised that 
mynephew X is to discharge the debts due by me to 
world: EE 

Held, that the nephew X was appointed an executor 
by implication. [p. 127, col. 2.] 

. 


Civil revision from an order of the District 
Judge, East Godaveri, dated the 13th 
3 ovember, 1929, in Original Petition No. 85 
of 1929. 
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Mr. A. Lakshmayyar, for thé Appellgnt. 
Mr. N, Rama Rao, for the Respondents, 
JUDGMENT. 

Beasley, C. J.—In this case respondent 
No. 1, the grandmother of one Ramarayudu, 
a minor, applied tothe lower Oourt fora 
limited grantto Her of Probate ofa Will 
asserting that a man named Krishnamurthi 
her son had died and that previous to hia 
death he had made a Will under the provi- 
sions of which she herself was a legatee 
and some of the property fell to her grand- 
son, a minor. This alleged Will effectively 
shut out the alleged testator’s widow the 
counter-petitioner onthe petition in the 
lower Oourt, Respondent No. 1 accordingly 
applied to have the Will probated and 
eventually recognizing that she was not 
entitled to ask for Probate changed the 
nature of her application and asked instead 
to have granted toherLetters of Administra- 
tion. This application was rafused; and on 
13th November last the l arned District 
Judge passed the following i.terim order: 
“There is no grourd to reject the applica- 
tion, This is really governed by s 234, 
The alleged residuary legatee, granting he 
i8 one, is a minor.” 

That is the order appealed against here. 
The question which in my view, deter- 
mines this matter is whether the minor was 
under the alleged Will an executor by 
implication. The alleged Will put forward 
states as follows: “It is devised that my 
nephew Ramarayudu is to discharge the 
debts due by me to the world.” 

The question is whether that provision 
makes Ramarayudu an executor by im- 
plication. Section 222, Succession Aet, says 
that Probate shall be granted only ‘to an 
executor appointed by the Will and that the 
appointment may be express or by necessaiy 
implication. Here, of course, no question 
arises a8 to whether there was an express 
appointment of Ramarayudu as an executor 
but the only question is whether by neces- 
sary implication he wasso appointed Tog, 
222 there are three illustrations and illustra- 
tion 3 seems to me to cover this case. 
There the words were: “I appoint 
my nephew  residuary legatee to dis- 
charge all lawful demands against my 
Will and codicils signed on different dates" 
and “my nephew" was held to be appointed 
an executor by implication. The wording 
there seems to me to be very similarto the 
wording inthe present case and, in m 
view, the minor was clearly appointed an 
executor by implication. If thatis so, the 
learned District Judge was wrong in saying 
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that the application: was covered by s. 234, 
Succession Act? It clearly was not. That 
section only deals with-cases where no éxecu- 
tor has been appointed or if an executor has 
been appointed he declines to act. Here az 
executor was appointed and it was not a 
case of his declining toact because in law 
he could not act. In my view, minor 
executors are expressly and solely provided 
for bys. 2440f the Act. Where a minor 
executor is appointed, then it is open to his 
legal guardian or such other person as may 
seem to, the Court fit, to have Letters of 
Administration issued to him; and if there is 
any section at all in the Succession Act 
which enables the respondent in this case 
to apply for Lettere of Administration it is 
g.244, In Bhagwat Kuer v. Bahuria Ram- 
akshi Kuer (1) which followed the decision 
in In the goods of Nirojint Debi (2) the 
corresponding s.33 in the Probate and 
Administration Act, V of 1881 was considered 
andit was held that before Letters of 
Administration can be granied to a legal 
guardian of a minor, the legal guardian 
must apply to be appointed the minor's 
guardian for the purpose of enabling him 
or her to obtain those Letters of Administra- 
tion forthe use and benefit of the minor. 
` In this case there is no such application by 
the respondent and being of the opinion as 
I am that the only section under which 
this application can be made is e. 244, this 
appeal must be sllowed. In doing so, 
we leave it open tothe respondent to get 
hereelf appointed if she can as the guardian 
of the minor. Then, if the Court so thinks 
fit, she can obtain Letters of Administration, 
This appeal must, therefore, be allowed 
with coste. No ordere are necessary on the 
civil revision petition. 
Walsh, J.—I agree. 
N.B. & A, 


Appeal allowed. 


l (1) 57 Ind. Oas. 583; 5 Pat. L. J. 347: (1920) Pat, 187; 
2 P. L. J. 304 


(2) 34 O. 706; 11 O. W. N. 697. 
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MADRAS EIGHICOUR'T. 
OivinL Revision Pzririon NO, 
780 of 1930. 
April 14, 3930 
Present :—Mr. Justice Sunderam Chetty. 
A. T. PANNIRSELVAM-— PETITIONER 
versus 
A. VEERIAH VENDAYAR-— 
RESPONDENT 
Practice —Advance of: date of hearing—Power to 
advance without consent of parties—Duty to see that 
no inconvenience is caused—Civil Rules of Practice 
(Madras), v. 28. . 
A Court has jurisdiction to advance the hearing of 
a case without the consent of both parties. Bubthe 
Court should when itadvances the hearing of a case 
see that nohardship or inconvenience is caused to 
either party and should afford full opportunity to the 
parties to adduce their evidence. 


Oivil revision petition against an order 
of the Sub-Judge, Tanjore, dated tke 10th 
April, 1930. 

Mr. P. Venkataramana Rao, 
Petitioner. 

Mr. T. Rangichariar, for the Respondent. 

JUDGMENT.—In this case, it cannot 
be said that the lower Court had no juris- 
diction to advance the hearing of the case 
without the consent of both parties. The 
Civil Procedure Code is silent on this point 
but r, 28 of the Civil Rules of Practice 
provides for the advancement of the hear- 
ing and the procedure to be followed, The 
Subordinate Judge has, in the exercise of 
his discretion “under the’ aforesaid rule, 
advanced the hearing to l6th April, 1930, 
for the consideration of one point, which he 
says is & pure question of law. I hold that 
ne has jurisdiction to advance the hearing 
ate. 

It is strenuously contended that much 
is the hardship or inconvenience caused to 
the petitioner by’ this advancement of the 
hearing. Ido not think fit to interfere in 


for the 


. revision when there is no illegal exercise of 


jurisdiction. But I am sure that’ ‘the 
learned Subordinate Judge would afiord 
full opportunity to either party,for eatablish- 
ing his contention on this issue, and if 
any party should desire that any document- 


‘ary or other evidence has to be taken 


-out, 


"before deciding ‘this question, the Bub- 
ordinate Judge would do well to give 
facilities for this purpose for the sake of 
completeness, and to prevent a remand,on 
the ground that material evidence was.shut 

With these -observations I dismiss 
this petition, < 4 


N.S. & A. Petitton dismissed, 
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MADRAS HIGH COURT. 
Oryx Reviston PperrroN No. 242 or 1929 
March 21, 1930. 

Present:—Mr. Justice Ramesam. 
ACHATTIL BALAKRISHNA NAIR 

AND OTHERS—PETITIONERS 
versus E 
VISHNU NAMBUDIRI AND OTHERS 
— RESPONDENTS. 

Court Fees Aet (VII of 1870), s. 7 (iv) (v)—Malabar 
Law—Suit by members of Malabar tarwad to set 
aside decree against karanavan and for possession of 
property sold under decree—Valuation and Court 
fee—Plaintiffs’ right to value consequential relief— 
Suits Valuation Act (VII of 1887),s. 4. 

A suit by some of the members of a Malabar 
tarward for a deelaration that a certain decree ob- 
tained against the karnavan and other minor members 
represented by the karnavan as guardian isnot bind- 
ing on them and for recovery of the tarwad properties 
sold in execution of that decree is a suit for declara- 
tion with consequential relief and in such a suit the 
plaintiffs have got the right to value the consequential 
relief in any way they choose, subject to the proviso 
that in the case of immoveable properties, the value 
should be atleast half the value as arrived at by 
applying the rules of s. 7(v) Court Fees Act. 

Lakshmi Ammal In re (1), V. N. Alagar Ayyangar 
v. Srinivasa Ayyangar (5), distinguished. 

D. Venkatanarasimharaju v. D. Chandrayya (3), 
relied on. 

Unders.4,Suits Valuation Act, the value for pur- 
poses of jurisdiction cannot exceed the value as 
arrived at by applying the rules under the Court- 
Fees Act. 

Civil Revision Petition against an order 
of the Sub Judge, South Malabar, at Calicut. 

Mr, P. Govinda Menon, for the Petitioners, 
. Mesere. K, P. Krishna Menon and EK. 
Krishna Menon, for the Respondents. 


JUDGMENT.—This is'a revision peti- 
tion by the plaintiffs in an original suit in 
the Subordinate Court of Calicut against 
an order of the Subordinate Judge, di- 
recting them to pay additional Court-fee. 
The suit was brought by certain minor 
members of a Malabar tarwad for a dsclar- 
ation that a certain decree obtained against 
the karnavan, and other minor members 
represented by the karnavan as guardian 
is not binding on them and for recovery of 
the tarwad properties sold in execution. of 
that decree. The decree was a mott- 
gage decree and not only the mort- 
gaged properties, but .other properties 
of the tarwad, were sold in execution of 
the decree, as it was found that the niort- 
gaged properties were not sufficient ta pay, 
ofthe mortgage. The Court-fee paid is 
Rs, 100 fora declaration and ad valorem 
Oourt fee on Rs.414-6 0,which represents ten 
times the annual assessment of Rs. 4I-7-U 
on the properties. Then thereis a mote 
added that the value for purposes of 
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jurisdiction is Re. 9,485-M-3. The Bub- 
ordinate Judge first refers to some decisions 
which have no bearing on Court- 
fees. Then he refers to Lakshmi Ammal 
In re (1),V. N. Alagar Ayyangar v. Srinivasa 
Ayyangar (2) and D. Venkatanarasimharaju 
v. D. Chandrayya (3). In the first two of 
these decisions there were no decrees 
sought to be set aside. What were sought 
to be set aside in thosecases were sale-deeds 
executed by the plaintiffs and they were 
cases in which the plaintiffs cannot recover 
the properties unless the sale deéds are got 
over, that is, set aside. But here, all that is 
sought to be got over are decrees, and in 
the case of decrees the proper prayer is not 
to set aside the decrees but one for a declar- 
ation that the decrees are not binding on 
the plaintiffs, and the suit is, therefore, 
for a declaration and consequential relief, 

The decision in D. Venkatanarasimharaju 
v. Chandrayya (3) is really in favour of the 
petitioners. The suit filed unders. 7 (4), 
Oourt-fees Act, is a suit for declaration 
with consequential relief. The plaintiff has 
got the right to value consequential relief 
in any way he chooses, subject to the pro- 
viso added by the recent amendment, that 
in the case of immoveable properties the 
value should be at least half the value as 
arrived at by applying the rules of ol. 5. 
The valuation in the plaint before me 
satisfies this requirement of the proviso. 
The result is that the Oourt-fee by the 
plaintiffs is correct and the order of the 
Subordinate Judge has got to be set 
aside. 

But it must be pointed out that as a result 
of this the plaintiffe-cannot have the benefit 
of going on with this suitbefore the Sub- 
ordinate Judge. Section 4, Suits Valuation 
Act, says that the value for purposes of 
jurisdiction cannot exceed the value as 
arrived at by applying the rules under the 
Court Fees Act. If the plaintiffs want to 
proceed with the suit with alower Oourt- 
feathey cannot have the benefit of having 
the suit before the Subordinate Judge. 
While setting aside the order of the Sub- 
ordinate Judge I merely point out that the 
plaint will have to be returned toJthejprop- 
er Court as he is not the Court of the 
lowest jurisdiction before which it ought to 
be presented. With these remarks, I set 


(1)91 Ind. Cas. 729; A. I, R.1926 Mad. 96; 49M. L 
J. 608 (1925) M. W. N. 826. 2 

(2) 91 Ind. Oas. 709; A. I. R. 1925 Mad. 1248; 22 L, 
W.515; 1925 M. W.N. 4777; 50 M. L. J. 406, 

(3) 105 Ind. Oas. 171 A.I. R. 1927 Mad. 825; 26 L, 
W. 159; 53 M, L. J. 267; 39 M. L. T. 193. 
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asidethe Subordinate Judge's order. 
party will bear his 


petition. 
N.B. & A, 


Hach: 
own costs in this 


Order set aside. 


MADRAS HIGH COURT. 
Szoonp O1vit APPRaLS Nos 1189 To 1191 
or 1937. 

November 4, 1930. 

Present :z;-Mr, Justice Sundaram Chetty. 
M.S8. GOPALASW AMI CHETTIAR— 
PLAINTIFF—APPELLANT 
versus 
SEORETARY or STATE rcg INDIA In 
OOUNOIL REPRESENTED BY THE 
COLLECTOR or SALEM— 

DEgrgNDANT— RESPONDENT 

Madras Proprietary Estates Village Service Act 
(II of 1894), ss, 17, 27—8. 27, whether ultra vires. 
Levy of village service cess, whether amounts to en- 
hancement of Peishkush—Date of enfranchisement 
under s. 17. ; 

The levy of the village service cess under s. 27, cl. 
2 ofthe Madras Proprietary Estates Village Service 
Act is virtually a demand of the amount deducted 
in the proprietor's favour when the purposefor which 
that deduction was made no longer exists. The mere 
fact that this cess is made payable along with the 
present permanent assessment cannot amount to an 
enhancement of the amount of  peishkush arrived at 
m the ne nent properly due from the estate. [p. 

, col, 2. 

The withdrawal of that deduction made in the 
amount fixed as the proper peishkush due on the 
estate, when the consideration for such deduction has 
ceased to exist cannot amount to an enhancement of 
the peishkush contrary tothe contract or the Per- 
manent Settlement Regulation, 1802. Therefore, s. 27 
m wen is not ultra vires of the Local Legislature. 

id. 

Municipal Council, Cuddappah v. M. S. M Ry. Co. 
Ltd. (1), Secretary of State for India in Council v. 
Neitya Gopal Adhikary (2) and Rameswar Singh v. 
Secretary of State for India in Council (8,, referred 


to. ` 

Under s. 17 of the said Act the Government may 
enfranchise village service inams by imposition of 
quitrent and such enfranchisement will take effect 
from such date as the Government may notify. It 
may be that the date notified oy the Government as 
the datefrom which the enfranchisement, shall take 
effect unders. 17 is the date contemplated in sg. 27 
on or.after which i shall be lawful for the Govern- 
ment to require the proprietor to ay- t i 
service cess. [p. 133, col 1.] ye ag 

Becouu appear ^gainst toe decree of tne 
District Oourr, Baleu, in A S Nos 142 of 
1926 .46 of 1926. ana 143 of 1220. 

Mr. K. V. Sesha Ayyangar, for the Ap- 
pellant 

Tae Government Pleader, for the Rəs- 
pondent. l 


JUDGMENT. —These aro connected 
appeals preferred by the plaintif and 
arise out of three suits filed by. him against 
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the Secretary of State for India in Counci 
for a declaration thas the collection of 
certain amounts from him by the defendant 
under s. 27 cl. 2 of the Madras Proprietary 
Estates Village Service Act, II of 1894, 
was ultra vires of the Madras Legislature 
and for a refund of those amounts to him. 

The plaintiff is the owner of three mitiahs 
in Salem District, namely, Karamanur, 
Pavitram and Avatwadi. His contention 
is that the levy of the village service cess 
from him in respect of these mittahs tanta- 
mounts toa breach of the contract con- 
cluded between the proprietors of per- 
manently settled estates and the Hast 
India Company and contravenes the statu- 
tory provisions in the Permanent Settle- 
ment Regulation XXV of 1802, because 
the imposition of this tax or cess amounts 
to an enhancement of the peishkush already 
fixed, Another contention put forward 
by him is, that the levy of the cess in 
question is illegal, because the aforesaid 
Act II of 1894 had not been properly ex- 
tended to his mittahs before the collection 
of the amounts in question. A third 
objection raised is to the effect that the 
plaintiff's estates do not come within the 
purview of s. 27, cl 2 of the Aet. He 
obtained a decree in his favour in each 
of these suits in the first Court. Buton 
appeal, all the contentions raised by him 
have been negatived and his suits were 
dismissed with costs. In these second 
appeals the same contentions have been 
pressed for acceptance. 

The first contention is whether the levy 
of the village service cess under e. 27 cl 2 
of Madras Act II.of 1894 is really an en- 
hancement of the peishkush fixed at the 
time of the Permanent Settlement 80 as to 
amount to a breach of the engagement 
entered into between the Governmentand 
the proprietor at tbe time of the Permanent 
Settlement and if so, whethers. 27 of the 
Act would be ultra vires of the Local 
Legislature. This question has been con- 
siaered at some length by the learned 
District Judge in his able and well-reasoned 
‘jadgmens. The aforesaid Act was 
passed by the Local Legislature in order 
to make better provision for the appoint- 
ment of the village officers in permanently. 
settled estates and for their remuneration 
and: for securing better supervision and 
control over them as the preamble would 
show. Section 27, cl. 2, is to the effect that 
if in any estate the cost of villagefestablish- 
ment was provided for by a deduction 
from the aasets of an estate before its. 
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permanent assessment was fixed, it shall 
be lawful for the Government to require 
the proprietor to pay along with the 
present permanent assessment, a sum equal 
to that by which it 
increased had no 


made on account of the remuneration 


of the classes of viilage officers 
brought within the scope of this 
Act, and the proprietor shall no longer. 


be liable for the payment of such classes. 


of village Officers. The question for 
consideration is whether the village service 
cess levied under the aforesaid clause 
really amounts to an enhancement of the 
peishkush amounting to a breach of con- 
. tract of violation of the provision contained 
in s. lof Regulation XXV of i8vu2. That 
section, no doubt, contains a declaration 
that the amount ofthe peishkush ao fixed 
shall never beliable to be increased under 
any circumstances. Inthe case of estates 
coming within the purview of s. 27, cl. 
2, what was done at the time of the Perma- 
nent Settlement is this; on a due calcu- 
lation of the assetsof an estate according 
to the recognised principles, the permanent 
jamma payable by the proprietor of that 
estate as assessment due to the Govern. 
ment was fixed. One of the obligations 
of the proprietor was the maintenance 
of the village establishment in his estate 
the cost of which he had to meet. In 
consideration of -his fulfilling that obli- 
gation, a deduction was made from the 
assets of theestate on which the peishkush 
was fixed, with the result that a propor- 
tionate reduction in the peishkush payable 
.by him was made and the balance was taken 
io be the permanent assessment due from 
him. If that obligation had not been under- 
taken by him, the amount of peishkush fixed 
at the legitimate permanent assessment for 
his estate would have become payable by 
him without any reduction whatever. If 
by means of this Act, the proprietor is 
made to pay that portion of the peishkush 
which was so deducted,. without being re- 
lieved of th» obligation of maintaining and 
paying for the village establishments, i$ 
can very well be contended that an en- 
. hancement in the permanent assessment has 
been made resulting in a breach of the 
contract and violation of the declaration 
made ins. 1 of Regulation. XXY of 1802, 
. Buch is not the case at all here. If what 
was deducted from the amount fixed as 
the proper peishkush due from the estate 
may be considered to be money left in the 
hands of.the proprietor for the purpose 
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‘of meeting the cost of the village establish- 
ments, the levy of the village service cess 
under s. 27 cl. 2 of the Act is virtually 4 
demand of the amount deducted in his 
favour when the purpose for which that 
deduction was made no longer exists. The: 
mere fact that this cess is made payable 
along with the present permanent assess- 
ment cannot amount to an enhancement of: 
the amount of peishkush arrived atas the 
assessment properly due from tha estate. 
It was by reason of the proprietor bearing 
the cost of the village establishments that: 
an amount less than the peishkush fixed as 
otherwise due from the estate came to be: 
payable by him and it stands to reason 
that, when he is relieved of the obligation . 
he can no longer have the benefit of that 
deduction. The withdrawal of that de- 
duction made in the amount fixed as the 
proper peishkush due on the estate, when 
the consideration for such deduction has 
ceased to exist cannot amount to an en-. 
hancement of the peishkush contrary to 
the contract or the statutory provision 
referred to above. No attempt has been 
made on the part of the Government 
Pleader to justify the village service cess 
in question asa new tax which the Govern- 
ment may impose in exercise of its sovereign 
powers Hiscontention is that this is not 
an enhancement of the peishkush amounting 
to a breach of contract or violation of any. 
statutory provision. Itis rightly observed 
by the learned District Judge that the 
proprietor could have been made liable 
for an amount of peishkush higher than 
the present assessment at the time of the 
Permanent Settlement, had he not accepted. 
the obligation of maintaining and paying 
the village establishment himself, I am, 
therefore, clearly of opinion that s. 27 of 
Madras Act II of 1894 is not ultra vires of 
the Local Legislature. 

The next contention is, that the necessary 
pre requisites for the levy of the cess in 
question have not been complied with 
and, therefore, the levy is illegal, The 
principle enunciated in the decisions relied 
on by thelearned Advceate for the appel. 
lant, namely, Municipal Council Cuddappah 
v. M.S M. Ry. Co, Lid. (1), Secretary of 
State for India in Council v. Neitya Gopal 
Adhikary (2; and Rameswar Singh v. Secro- 
tary of State for india in Council (3) ia 
to the effect that taxing enactments should 


(1) 121 Ind. Cas. 839; 52 M.779; 30, L, W. 236; A. 
I. R. 1929 Mad. 746; 57 M. L. J. 471. 


(2) 28 O. 487. 
. (8.84 O. 470; 11 O. W.N. 356; 5 O. L, J. 669, 
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be strieffy constrded and the imposition 
of ajy tax would not be legal unless the 
conditions precedent to the imposition of 
that tax are strictly epmplied with. There 
is no question of this principle applying 
to the present case. It has to be Been 
whether the prerequisites or conditions 
precedent, if any, have been sufficiently 
fulfilled or not. The learned District 
Judge has found that the requirements 
of the Statute have been fully complied 
with. That finding is now challenged in 
these second appeals. 

For this purpose, areference to some of 
thé sections in the Act and also to the 
notifications exhibited in these suits is 
necessary. Section 2 of the Act states that 
the. Government may by notification extend 
this Act or any portion thereof to any 
estate within the Presidency of Madras, 
and to the office of any classes of Village 
officers in such . states, namely, (1) Village 
accountante; (2) Heads of villages;(3, Village 
watchmen or Police Officers, Thus it is 
clear that, before the levy of the village 
service cess under a. 27, cl 9 of the Act, 
the Government should have extended 
this Act to the estates in question by notifica- 
tion. Ex. 1 is the notification in the Fort. St. 
George Gazette, dated 25th March, 1919, 
which runs as follows: “Under e. 2 of the 
Madras Proprietary Estates Village Service 
Act, 1894, His Excellency the Governor in- 
Council hereby directe that Chapters 1,1 
and VI of thesaid Act shall come into force 
from and after let October, 1897, inthe pro- 
prietary estates mentioned in the schedule 
hereto annexed in respect. of (1) Karnams; 
(2) Monegars and shrofis and (3) Thottis 
and tindekars who are hereby declared to 
come under the class of (1) Village account- 
ants; (z) Village headman and (3) Village 
watchman or Police Officers respectively.” 
The plaintifi's three estates now in question 
have been included in the schedule attach- 
ed to this notification. It is admitted that 
even the earlier notification, dated 2uth 
September, 1897, for which this notification 
was substituted directed the extension of 
Chapters I, II and V of the Aot to certain 
estates including the plaintiff's three estates 
now in question. Butit is contended that, 
by reason of the partial extension of the Act 
by applying Chapters Ill and V alone to 
these estates,no levy of the cess contemplat- 
ed in 8. 27, cl, 2 contained in Ohapter III 
ofthe Act would be legally made. In 
answer to this, reliance is piaced by the 
learned Government  Pleader upon the 
Notification filed as Ex, ..X]. It is. G. O. 
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` 339, dated 10th August, 1909 and runs as” 
follows: “Under e. 2 of the Madras Proprie- 
tary Estates Village Service Act 1I of 18:4, . 
His Excellency the Governor- General-in- 
Council is hereby pleased to direct that 
the said Act shall come into force from and : 
after lst October, 190) in all the proprie- 
tary estates of the presidency as defined in 
8. 4 of the Act to which the Act in its entire- 
ty has not hitherto been extended in. 
respect of the village officers appointed 
under the said Act." To my mind, it 
should be deemed that the entire Act ‘has 
been extended to the plaintiff's estates now: 
in question from Ist October, 1602, by reason 
of tnis general and comprehensive notifica- 
tion. 

When the whole Act has been so extend- 
ed, Ohapters III and IV also should be: 
deemed to have been applied to these 
estates. In this view, the contention raised 
on the appellant's side must be discounten- 
anced. However, a strenuous attempt was: 
made by the learned Advocate for the 
appellant to show that the extension of the 
entire Act to all the estates in the Presi- 
dency by means of this notification should: 
be considered tohave been made only in 
respéct of officers appointed under the- 
said Act. It this construction be sound, 
the result would be rather a startling one. 
1f the extension of the Act is only in respect 
of these officers who have been appointed: 
under the Act, then a necessity will arise: 
for a further extension of the Act by means 
of fresh notifications from time to time as 
vacancies arise in the estates on account 
of death, resignation: or dismissal of those 
officers in respect of whom alone the noti- 
fication Ex XI was extended. Further com- 
ment ie unnecessary to demonstrate the 
untenability of the construction sought to 
be put upon the notifieation by the appel- 
lant’s Advocates, What the notification 
states is that to all the estatesin the Presi- 
dency to which the Act has not been hither- 
to fully extended in respect of officers 
appointed under the Act, the whole of this 
Act is now extended by means of this. 
notification. It is argued that, if the 
notification Ex. XI should be understood in. 
this sense, there would be no need for 
issuing the subsequent. notification, dated. 
19th March, 1919 (Ex 1). But it must be 
remembered that the notification Ex. 1 had. 
to be issued for quite a different purpose. 
Section 2 of the Act has specified three 
classes of village officers. It provides 
that, in case of doubt whether a village 
officer in any estate falls under any of 
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those classes, the Government shall have 
power to decide whether such village officer 
comes under any of the above classes and 
if so, under whichof them. In exercise of 
that power, the Government issued a noti- 
fication Ex. 1 in 1919 declaring that 
karnams, monegars, shroffs, thotties and 
tinderkars in certain estates come under 
the classes of village officers specified in 
8.2 of the Act. The issue of the notifica- 
tion Ex,1 does not in any way militate 
against the construction placed by me as to 
the meaning and score of Ex. XI. 

Another argument put forward by the 
learned Advocate forthe appellant is, that 
the requisition for payment of the village 
service cess should be made by the Govern- 
ment under s. 27 of the Act on or after the 
date notified under the provision of Chapter 
III, and therefore the levy of the cess in 
question would be illegal in the absence of 
the issue of such a notification. As Ohapter 
III now stands, it consists only of two 
sections, namely, 17 and 27, the other 
sections having been repealed by the 
Amending Act, III of 1914. Under s. 17 the 
Government may  enfranchise village 
service inams by imposition of quit rent 
andsuch enfranchisement will take effect 
from such: date as the Government may 
notifv, It may be that the date notified by 
the Government as the date from which 
the enfranchisement shall take effect under 
&. 17 is the date contemplated in & 27, on or 
after which it shall be lawful for the Govern- 
ment to require the proprietor to pay the 
village service cess, A perusal of Exs. 
A, B, and XIII would show that in respect 
of Karamanur and Avatvadi the enfranchise- 
ment of the service imams was 
notified under s. 17 and the date on 
which the revised system of remunerating 
the village establishments was introduced 
into each of them was also notified in 1915, 
Similarly in respect of Pavitram there were 
notifications to the same effect as would 
appear from Ex. XII and Ex. 1-A, There is 
no doubt that, before the levy of the village 
service cess from the plaintiff which is now 
the subject-matter of these suits, there had 
been an extension of the entire Act to these 
estates and also the publication of the noti- 
fication as required by ss. 17 and 27 of the 
Act. I find that the conditions precedent 
or the necessary pre-requisites have been 
fulfilled by the Government and the second 
contention put forward by the appellant 
should also be overruled, 

. Lastly, it is contended that the estates in 
question should be proved to have come 
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within the purview of s. 27,cl. 2 of the Act, 
As to this there is ample proof supplied by 
the documentary evidence which has been 
carefully considered by the learned District 
Judge in para. 5ofhis judgment Itis un- 
necessary for me to refer tothose documents 
again, and suffice it to say that I am in 
complete agreement with the view taken by 
the District Judge that the plaintiffs’ es- 
tates do come within the purview of s. 27, 
cl 2. The extract made by the District 
Judge from Salem District Manual 
by Mr. Le Fanu and quoted in para. 
5 of his judgment clearly shows that the 
assessment in 
respect of these estates was the balance 
struck after making a deduction on account 
of the pay of the village servants which the 
proprietor had to meet. The figures ap- 
pearing in Ex, V-A, Ex. VI-A, and Ex. VIII- 
A appear to have been adopted by the 
Special Deputy Collector for assessing the 
amount of the village service cees to which 
the plaintiff would be liable. There is, 
therefore no reason to hold that the plaintiff 
is now made to psy morethan what: was 
deducted from the peishkush on account of 
the obligation of maintaining and paying 
the village officers. For the foregoing 
reasons, I must hold that the levy of the 
village service cess in question is legal and 
the plaintiff cannot, therefore,claim a refund 
of the same. . . 

As the plaintiff's claim fails on the merits, 
it is unnecessary to consider the plea of 
limitation with respect to the amounts 
levied for Faslis 1428 and 1329. It seems to 
me that, in view of the allegations made in 
the plaint, those payments can reasonably 
be deemed to have been made by the 
plaintiff under protest. If so, the proper 
Article applicable to the present suits would 
be Art. 16 of the Limitation Act which pro- 
vides & period of one year. The claim as 
regards ihe refund of those amounts 
would, therefore, be barred. . 

In the result, these second appeals fail 
andare dismissed with costs, I 

X, S, & 4. Appeals dismi: sed. 
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- MADRAS HIGH COURT. . 
' Orvit, Appears Nos. 219 or 1927 anp 361 
or 1925. > 
November 3, 1930. 
Present :—Mr. Justice Reilly and Mr. Justice 
Anantakrishna Ayyar. 

O. R. M. M. S.P. S V. SEVUGAN 
OHETTIAR (DEAD) AND OTHERS— 
APPELLANTS 
versus 
M. A. K. KASI alias MURUGAPPA 
OHETTIAR AND orHERS—RBSPONDENTS. 

Provincial Insolvency Act (V of 1920),s. 88—Pwo- 
posal of scheme—Duty of Court to consider whether 
scheme is beneficial to general body—Consent of 
majority, effect of—Approval of unjust scheme— 
Setting aside at last stage, propriety of—Putting 
creditors to terms, legality of—Prima facie, duty of 
Cowrt—Points to be considered before approving 
scheme—Failure to produce accounts—Failure to, 
appear, ete, 

The business of the Oourt in-an insolvency is to 
see thatthe assets are administered through the ordi- 
nary and proper machinery of the Court, not to 


require nor even invite any creditor or other person 


to take over the estate on certain terms and carry out 
the functions of the Court for it. [p. 135, col. 1.] 

. Although s. 38, Provincial Insolvency Act, has 
provided that no scheme should be approved unless 
the requisite majority of the creditors consent, still 
even if there is that consent of the creditors, the 
Gourt must exercise its judicial discretion before 
approving of the scheme, that is,a discretion founded 
on sufficient reasons after considering all aspects of 
the case and ascertaining the facts so far as possible. 
The wishes ofthe creditors, though undoubtedly an 
important matter to be takeninto account, are by no 
means to be taken as conclusive or in any way as 
relieving the responsibility that rests upon the Court 
that,any order it passes, whether in the matter of 
approving a scheme or otherwise, is supported by 
the evidence on record and is clearly for the general 
benefit of the creditors of the insolvent, [p. 135, col. 2; 
p 136, col. 1.] 

Ex parte Merchant Banking of Company of London, 
In re Durham (1), and In re Burr, Ex parte Board of 
Trade (2) referred to. 

But ifa scheme is once approved by the Court, the 
insolvency ipso facto ends and though the insolvent 
might have secured a most undeserved advantage by 
having the scheme approved, the Court will not after 
the expiry along period set that right by anything 
which would be unjust to the creditors. [p. 137, col. 2.] 

One ofthe most important points which have to 
be taken into consideration when there is à question 
whether an insolvent should be discharged or a 
scheme should be approved is the failure to maintain 
or produce proper accounts. If ae a matter of fact 
the insolvent did not keep accounts, that circum- 
stance shows the recklessness of the person in the 
matter of carrying on his business. If, on the other 
hand, he kept accounts but did not produce the same, 
then the Courtshould not be too ready to help such 
insolvents in the matter of getting their adjudications 
annulled. [p. 140, col. 1.] 

Haparte Campbell, In re Wallace (3), referred to. 

Where the insolvent, after his adjudication, fails to 
appear before the Official Receiver when summoned 
todosoto assist him in the administration of the 
estate, that is a very serious matter to be taken into 
consideration in sanctioning a proposed scheme. [p 
136, col. 1.] 2 
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‘Appeal against an order of the District 
Court, Ramnad at Madura, dated 27th 
February, 1925. f 

Messrs, T. R. Ramachandra Ayyar and 
S. R. Muthuswami Ayyar, for the Appèl- 
lants, | 

Messrs S. Varadachariar, N. Rajagopalan 
and R. Srinivasa Iyengar, for the Respond- 
ents, 


JUDGMENT. 
‘Reilly. J.— This is an appeal agsinst an 
order of the District Judge of Rarinad’ 
approving of a composition scheme under. 
8. 38 of the Provincial Insolveney Act. 
The insolvent in this case was adjudicated 
on the 3lst August, 1923, In  Lecem- 
ber, 1924, he submitted a draft scheme 
of composition, which was not ap- 
proved. In September, 1926, he sub- 
mitted a second scheme with three alter- 
native proposals, the third being that the 
whole of his property should be assigned to. 
any person who agreed to pay 6 annas. in’ 
the rupee to all the creditors. The 17th’ 
creditor in the case, whois the husband of 
the insolvent’s paternal aunt, offered to 
take over the insolvent’s assets on’ 
those terms. The 6th creditor, who had 
obtained a decree against the insolvent for 
Re. 51,100, objected to the proposed scheme;, 
but the requisite majority of creditors in 
number.and amount accepted the ecbeme,. 
When the matter came before the District’ 
Judge, it appeared that claims amounting 
to Re. 2,71.000 had been proved, In 
November, 1926, the District Judge approv- 
ed of the scheme after making a slight. 
alteration about the calculation of interest 
due to the creditors and annulled the ad- 
judication of the insolvent. He gave the 
17th creditor, whose offer he accepted, two. 
months to pay into Court an amount equi- 
valent to 6 annas in the rupee on the 
proved claims. It now appears that the 
17th creditor did . not deposit the whole of: 
the amount in Court; but within two 
months he deposited about a half of it and 
produced before the District Judge acknow- 
ledgments from the other creditors that they 
had been satisfied to the extent of 6 annas 
in the rupee. The 6th creditor, who object- 
ed to that scheme, has appealed against 
the District Judge's order, and he main- 
tains that the scheme should not have” 
approved. A number of otber creditors 
have appeared before us as respondents, 
and it is represented for them that they are: 
still satisfied with the scheme and have "rio 
desire that it should be upset. The ex-' 
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insolvent and the l7th creditor also oppose 
the appeal. 

Now, when we lobk at the learned Dis- 
trict Judge's order in the matter, it appears 
that he took three points into considera- 
tion The first was that the requisite 
majority of the creditora had approved of 
the scheme. The second was that it was 
represented for those creditors that if the 
Official Receiver administered the estate 
of the insolvent under the Act, that would 
lead to considerable delay and expense. 
The third point was that in the course 
of the proceedings the learned District 
. Judge offered the assets of the insolvent to 
the objecting creditor (the appellant here) 
. on the same terms, that he should take the 
whole of the assets and pay 6 annas in the 
rupee to the other creditors, and that he 
was not willing to accept that offer. 

The learned District Judge was certainly 
right in taking into consideration as a 
matter of great weight the fact that the 
majority of the creditors were in favour of 
the scheme. It happens that in this case 
both the insolvent and all the creditors 
. are Nattukottai Ohettis; and, as has been 
represented for the respondents here, it may 
be supposed that they are persons quite 
capable of guarding their own interests. 
But against that we must notice that none 
of those creditors except one had a claim 
anywhere approaching thai of the 6th 
- creditor in magnitude; and we cannot ignore 
the possibility that theother Ohetti creditors 
may have been influenced in accepting the 
scheme by pity or friendship or what they 
regarded as good policy in the matter, As 
for the suggestion that, if the Official 
Receiver had administered the estate, there 
would have been great delay, that was a 
matter within the control of the Oourt and 
the Official Receiver as an officer of the 
Court. I do not think the learned District 
Judge should have paid very much atten- 
tion to that. Nor should he have regarded 
it aS of serious weight.that, if the Official 
Receiver administered the estate, there 
would be a small commission to be paid 
upon his dividends. That is part of the 
ordinary machinery of the Court, which is 
not to be set aside for any such considera- 
tion, As for the offer which the learned 
District Judge made to the 6th creditor, it 
has been explained to us that in this 
particular case the 6th creditor was not in 
a position fo take advantage of that offer. 
It is admitted that only one part of the 
.assets of the insolvent was immoveable 
property in this Presidency, That is a 
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valuable house in Karaikddi, The rest of 
*the assets were either lahd in Burma or 
amounts due from a business which the 
insolvent was carrying on in Burma or 
amounts due from another business in 
Guroon in the Malay ‘States, in which he 
was the chief partner, having 5/3th share, 
or, as is suggested for the 6:0 creditor, 
money which the insolvent had aecreted 
somewhere It is quite clear in the circum- 
stances that the 6th creditor would have 
had very great difficulty in realising any 
part of the assets except the house in 
Karaikudi and possibly the land in Burma 
unless the insolvent was willing to help 
him, which it was not at all likely he would 
do, And apart from that I do not think 
that the learned District Judge was justified 
in putting the 6th creditor on any such 
terms. The 6th creditor made no offer to 
take over the assets on those terms, and he 
certainly could not be required to do s0. 
The business of the Court in an insolvency 
is to see that the assets are administered 
through the ordinary and proper machinery 
of the Oourt, not to require nor even invite 
any creditor or other person to take over 
the estate on certain terms and carry out 
the function of the Court for it. 

Those were the considerations which the 
learned District Judge took into account 
when he approved of the scheme. 
But although it was quite proper for him 
to be influenced by the wish of the majority 
of the creditors in respect of this proposed 
scheme, he ought, I think, to have realised 
that the wish of the creditors by itself was 
by no means a sufficient reason for approv- 
ing of the scheme in the circumstances, 
That was clearly brought out by the Oourt 
of Appealin Ex parte Merchant Banking Com 
pany of London In re Durhan (1) and In re 
Burr, Ex varte Board of Trade (2). Under 
our own Provincial Insolvency Act 8. 38 re- 
stricte the power of the Court to approve 
8 composition scheme on certain condi- 
tions. If those restrictive conditions are 
fulfilled, the last clause of the section 
provides that the Oourt may then either 
approve or disapprove of the scheme. That 
means that although the section has pro- 
vided that no scheme should be approved 
unless the requisite majority of the eredi- 
tors consent, stil, even if there is that 
consent of the creditors, the Court must 
exercise ite judicial discretion before ap- 


(1) (1881) 16 Ch. D, 623; 50 L. J. Oh. 606; 44 D. T. 
358: 29 W. R. 363. 
(2) (1892) 2 Q. B 467; 61 L. J, Q. B, 591; 66 L. T. 
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proving of the atheme—that is a discretion 
founded on &uffibient reasons after consider: 
ing all aspects of the case and: ascertaining 
Now it appears 
to me that in this case there were number 


-of circumstances wHich the learned District 


Judge overlooked. There is nothing in 
his order to suggest that he took into con- 
sideration the farts that the Official Receiver 


. had reported against the scheme and had 


.in the ledrned District Judge's 


represented that it was not beneficial to the 
creditors and not a proper scheme to be 
approved. Nor is there anything, secondly 
order to 


‘show that he himself considered whether 


. be. assigned to the 


this was a fair scheme. The scheme was 
that the whole of insolvent's assets should 
17th creditor; who 
should pay the other creditors 6 annas in 


. the rupee. Now the insolvent had repre- 
;Sented that his assets were worth a lakh 
. and a half, I do not think that, as has been 
‘suggested for him, we can take it that 
. that is likely to have been an exaggeration 
: of the value of his assets; as he gave that 


value not only at the beginning of the 


‘insolvency. proceedings but when he was 


putting forward his first scheme. If his 
assets were worth a lakh and a half, they 
would have produced about 9 annas in the 
rupee on the proved debts. The learned 


‘District Judge does not appear to have 


: observed that fact. Nor does he appear to 


' - havé made any attempt to satisfy himself 
. that the assets disclosed by the insolvent, 


making up a lakh and a half, were all the 
assets available. Thirdly, the learned 
District Judge has not commented upon the 


. fact that the insolvent's conduct in connec- 
. tion with the insolvency had been bad, 


..and he does not appear 


to have taken it 


‘into consideration. The records show that 
. after his adjudication the insolvent failed 
- to‘appear before the Official Receiver when 
. summoned to do so and assist him in the 


. administration of the estate. 
. serious matter, 


That is a very 
Besides that the insolvent 


: professes not to have any accounts or docu- 
: ments to show what was due tohimfromthat 
. Guroon business, in which he {had a five- 


. Rs. 20,000 was due from it. 


eighths share, He said vaguely thatabout 
It is v 

difficuit indeed to believe that the insole. 
ent, a Nattukottai Ohetti money-lender, who 
had a preponderating share in a business 
in the Malay States, where he admits he 
never went himself, did not keep regular 


‘and complete accounts of what -was due to 
_ him from that business and could not have 


produced them before the Official Receiver, 
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One of.the most serious.offénces which have 
to be taken into consideration when there is 
a question whether an insolvent should be 
discharged or a scheme should be approved 
is the failure to maintain proper accounts. 
Apart from the Guroon business the in- 
solvent, though he has produced accounts 
showing that about Rs. 46,000 were due to 
him from the business which he was con- 
ducting in Akyab, has produced no accounts 
of his receipts or expenditure at Karaikudi, 
his headquarter3. He maintains that he 
conducted no business at Karaikudi, and 
there is no evidence that he actually did 
so. But it is highly improbable that he 
had no accounts of his receipts and expen- 
diture there. The learned District Judge 
does not appear to have considered whe- 
ther it was right that an insolvent who had 
behaved in this way should he re-babilitated 
by the approval of a scheme and the con- 
sequent annulment of his insolvency. It is 
certainly not for the Court to whitewash 
an insolvent who behaves like that and to 
set him on his feet again, so that he may at 
once start a new business, Fourthly, the 
learned District Judge does not appear to 
me to have paid due attention to the fact 
that the 17th creditor, who has taken over 
the whole of the assets of the insolvent 
under this scheme, is a very near relation 
of the insolvent. In the circumstances that 
appears to me a very suspicious thing. 
Fifthly, the insolvent at a very early stage 
in the proceedings when he propounded 
first scheme, naively admitted that his 
purpose and hore was that he should.be 
enabled to started business again. Now it 
is one of the objects of insolvency legislation 
that an insolvent, who has placed the whole 
of his property at the disposal of his cre- 
ditors for distribution in the insolvency . 
proceedings, should after a due interval 
be discharged and have a chance of starting 
again in life, so that he can use his talents 
and knowledge and experience and, if he 
has the opportunity, start a new business. 
But what kind of business are we to suppose 
that this insolvent wanted to start? This 
insolvent is a money-lender, and, so far as 
I can gatlfer, the business which he wanted 


- to start as soon as this scheme was put 


through and his insolvency was annulled 
was a  money-lending business. A man 
cannot start a money-lending business with- 
out some capital and some considerable 


. amount of cash in hand. When we take 


those two things together, the fact that 
the creditor who has taken over all-the 
assets is a. very near relation of the ip- 
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: solvent’ and thettact: that the insolvent pro- 
posed to starta new gmoney-lending busi- 
ness, surely that raises a very grave suspi- 

-cion that the 17th creditor was only a mask 

' for the insolvent and that the insolvent was 
buying back his own assets at a profitable 
figure and was so making a profit out of his 

‘insolvency, the very trick against which 
James, L J.in Ex parte Merchant Banking 

‘Company of London (1) said that Courts 

:must be on their guard. Lastly, the learned 
District Judge does not appear to me to 
haveasked himself the question of what 
‘profit would this proposed scheme be to the 

' creditors? It would provide them with 6 

‘annas in the rupee. The house at Karaid- 

‘kudi was valued by the insolvent at from 

: Re. 75,000 to a lakh of rupees at that time. 
With the land in Burma and the amount 

‘of Rs. 25,000 which the insolvent said was 

‘due-to him from his Guroon business, even 
if there had been nothing else of value 
in his estate, more than 6 annas in the rupee 
should have been paid by the Official 

- Receiver. Ifthe insolvent had remained 

‘an undischarged insolvent, he would have 
‘had an inducement to assist the Official 
Receiver in getting in the rest of his assets 

‘for the further benefit of the creditors, an 
inducement which disappeared entirely 

‘when the scheme was approved. 

In those six respects it appears to me 

-that the learned District Judge has failed 
to take into consideration important aspects 
‘ofthe matter; and.he has fallen into an 
error in looking at the case as if the ap- 
proval of: the creditors to the proposed 
scheme was an overmastering reason to 
influence him. In my opinion the learned 
‘District Judge was not well-advised in 

‘approving of the scheme, and in the cir- 

‘cumstances it was not a scheme which 

‘should have been approved. 

If this appeal had come before us within 

& short time after the learned District 

‘Judge's order had been made, I should have 
had no hesitation in expressing my opinion 
that his order should be set aside. But it 
happens that we are hearing this appeal 

. “four years after the learned Dietrict'J udge's 
. order. 

Phat unfortunate delay and its consequ- 
‘ences cannot be ignored when we are 
‘considering what is the best course to 
-be adopted now. All the creditors who 
have proved, their claims except the ap- 
:pellant here, the 6th creditor, took their 
-money under the scheme four years ago 
and have been enjoying it. The 17th 
creditor paid that money under -the order 
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af the Court, and, if the istrict Judge's 
order is now set aside, he will be entitl- 
ed to claim restitution with interest 
on the amounts that he paid. To 
upset the payments made to all those 
creditors fours years ago in that way 
would be likely to lead to confusion; and 
it is represented to us that there might 
be considerable difficulty in working it 
One of the creditors, we are 
told, has been adjudged an insolvent; 
others are dead, and their representatives 
have not been brought on record. < Obvious- 
ly, there would be great diffieulties and 
possibly considerable hardship if all that 
was now to be upset. But, if we were 
assured that the assets now available would 
produce 6 annas in the rupee, Iam not 
sure that | should think that enough to 
prevent me from proposing that the 
District Judge's order should be set aside. 
However, we have to remember that all 
that claims 
which the insolvent might have pursued 
in 1926 may not be of any avail at this 
date. And apart from that the main asset 
in this country, the house at Karaikudi, 
we may not unreasonably fear in conse- 
quence of unfavourable times has fallen 
very much in value, and we are not at 
all sure that it will realise anything like 
Re. 75,000 to-day. So, whatever we may 
think about the propriety of the learned 


. District Judge's order, made in November, 


1926, there are obvious difficulties in 
trying to put the clock back; and, if we 
attempted it, we might be acting unjustly 


-to the creditors in trying to put right 


what the learned District Judge did wrong 
in 1926. I regardit as a very unfortunate 
feature of the case that this insolvent 
should have been freed by reason of the 
annulment of his insolvency on the approval 
of such a scheme as this. But the law is 
that, if the scheme is approved, ipso facto 
the insolvency is ended; and, although the: 
insolvent may have got a most undeserved 
advantage in that way by having his 
scheme approved, we could not properly 
at this date set that right by anything 
which would be unjust to hie creditors, 
In the circumstances, though with con- 
siderable regret, it appears to me that we 
cannot properly interfere with the learned 
District Judge's order at this date, But [ 
think it will be proper that we should 


` require the costs of the 6th creditor in this 


appeal to be paid by the 17th creditor and 


- the ex-insolvent. 


-Anantakrishna Ayyar, d.—I en- 


.to this csse. 
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0 
tirely agree, 1 wish, however, to add a few 
words of my own, because I think that the 
learned Judge’s order does not disclose 
that due weight has been attached to the 
provision: of law shat the responsibility of 
sanctioning a composition is of the Court. 
The learned District Judge has given three 
reasons in support of his order, The second. 
of the reason, namely, that administration 
throvgh the agency of the Official Receiver 
is likely to cause undue delay should not 
be taken to be a circumstance peculiar 
If the learned Judge thought 


_that any peculiar circumstances existed in 


. solvent. 


. of the creditors of the insolvent. 


' Case 


. Judge, 


this case, which were likely to cause undue 
delay, the remedy was in his own hands. 

Another reason mentioned by the learned 
namely, that the 6th defendant, 
to whom a similar offer was made, was 


.not prepared tc accept the same, is in my 
opinion no ground at all by itself for 


approving the scheme proposed by the in- 
Every creditor is prima facie 
entitled to have the estate of the insolvent 
administered in the manner prescribed 


. by law through the agency of the Court. 


There are manifest advantages occuring to 
creditors by the said course beirg ad- 
opted. The Official Receiver is given special 
powers and facilities which are not available 
to the ordinary creditors. Therefore, to 


. draw any inference from the circumstance 


that a creditor of the insovlvent to whom 
an offer was made to take over on block 
all the assetsof the insolvent declined to 


. accept such an offer is by itself no ground 


for holding that the proposed scheme, is 
beneficial to the general body of creditors. 
I think that the main consideration which 
weighed with the learned Judge wasthe first 
reason assigned by himin his order, namely, 
that the scheme wae approved by a majority 
I think 
that the learned Jucge has attached too 
much weight to that circumstance in this 
No doubtin the absence of consent 
by the statutory majority with reference 
to number and amount of the debt, an 
arrangement like the one mentioned in 
s. 38 could not be accepted by the Court. 
Butsvch consent is only one of the many 
facts that the Court would have to take into 
consideration. No doubt it is an import- 
ant circumstance to be teken into account, 
But at the same time itis material to re- 
member that the consent of the majority 
of the creditors referred to in the eection is 
not the consent of tue majority of all the 
creditors to whom the insolvent owes 


. debts, It.is.only the consent of the majority _ 
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in number and three-foitrtha in value of 
all the creditors whose debts are proved 
and who are present in person or by 
Pleader before the Court. No doubt if all 
the creditors of an insolvent were to agree. 
to any particular course, there is: ordinarily 
an end is ofthe matter. The Court may 
take it for granted that nothing better 
could possibly be done in the case, and 
may straight away sanction the proposal, 
unless the insolvent had some very good 
grounds to urge to the contrary. But the con- 
sent of the statutory majority mentioned in 
the section is not.the same as the consent of 
the real majority of all the creditors of the 
insolvent. Apathy of creditors to go to 
Court in matters relating to insolvency is 
well-known. In fact even in  Eng- 
land learned Judges had to remark 
that creditors generally would rather 
like to take the chance of getting whatever 
they could than take active steps and 
contest matters in Court" In Ex parte Camp- 
bell, In re Wallace (3) this is what Brett, 
M. R., said with reference to the general 
attitude taken by the creditors there. It is 
not generosity on the part of creditors, itis 
mere laziness; when they think adebtis a 
bad one they would rather write it off at once 
than take any trouble about the debtor's 
estate.” That being so, the Indian Act 
specifically provides that the responsibility 
in the matter of approving composition 
proposed by the insolvent is upon the 
Court. It may be asked why the Court 
should trouble itself when the majority of 
creditors as mentioned in s. 38 agree to a 
proposal. I have given one reason why 
the Court should judicially consider the 
matter in spite of the above circum- 
stance. A statutory majority does not 
really mean a majority in fact of the 
number of creditors either as regards 
number or as regards’ the amount 
their debts In  Eagland -I 
find that a notion prevailed at one time 
that if a majority of creditors agreed 
to composition the Court had nothing 
further to doin the matter but to sanction 
the sahe. In Ex parte Merchant Banking 
of Company of London, In re Durham 1), 
that was the view entertained by Bacon, 
O J At page 630*, we find the following: 
“There is no part of the Act of Parliament, 
‘and no feature in the administration of 
Parliament and no feature in the Adminie- 
tration of Bankruptoy, which says that the 
(3) (1885) 15 Q B. D. 213 at p. 217; 54 L., J. Q. B. 
382; 53 L. T. 208, 2 Morrell 167. 
"*Page of (1881) 16 Oh, D.—[Ed.] 
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voice of a creditor voting in a majority, 
shall be heard agaist a resolution of a 
majority...... There is no principle, reason, 
or authority suggested why the unquestion- 
able power of the majority to decide upon 
what is best for their interests should 
be overruled by the Oourt, or any notion 
that the Court can make better bargain 
for them than they can make themselves.” 
The Court of Appeal had to consider the 
correztness of that position on appeal 
from the decision of Bacon, O.J. In de- 
liveriag the judgment of the Gourt of 
Appeal, Jessel, M. R ,observed at page 635* 
that the rule laid down by the learned 
O..J. was not the correct rule. After 
observing the practice which prevailed in 
the Obancery Division when the Court 
is called upon to.administer estates of 
infants, or when it is called upon to 
approve or sanction arrangements come to 
under the Oompanies’ Act or under the 
Bankruptcy Act, the learned M. R. stated 
as follows: "I never heard the proposition 
doubted that where the approval or sanc- 
tion of the Court is required,...... . whether 
in an administration suit on behalf of 
infants or peraons incapacitated or in a 
partnership suit where there is a sale of 
assets, or. under the Oompanies Acts, 
where it is of constant occurrence to sell 
assets or to approve of arrangements ..that 
it is the duty of the Judge fairly to 
investigate the objections brought before 
him to the proposed arrangements, and 
to give his opinion upon them judicially, 
of course, and with sufficient reasors. 
never heard that proposition doubted, 
Therefore, on general principles, unless 
there is some decision to the contrary. I 
should say that this rection means what it 
saye,—that the resolution of the creditors 
is to be subject to the approval of the 
Court, to be given or withheld according 
to the weight and sufficiency of the re- 
asons which are brought before the Judge 
to induce him to give or withhold tnat 
approval" The other learned Loros also 
gave similar reasons why the Oourt.should 
not blindly accapt the proposal made by 
the majority. In Halsburys Laws of 
England, Vol. IJ, page 8: (para. 125), thia 
is how the law is stated: “The wishes of 
the creditors may also be regarded, but, 
they are not to override the discretion of 
the Court.” Ht, therefore, seems to me that 
in this, as in other matters that arise in 
the administration of an insolvent's estate, 
the wishes .of the - creditors, though 
*Page of (1881) 16 Oh, D.—[Ed.| EI 
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I. 
undoubtedly an ein matter 4o be 
taken into account, are by no means to 
be taken as conclusive or in any way as 
relieving the responsibility that rests upon 
the Court that, any ‘order it passes, 
whether in the matter ofapproving ascheme 
or otherwise, is supported by the evidence 
on record and is clearly for the general 
benefit of the creditors of the insolvent. 
The same view was held in in re Burr, 
Ex-parte Board of Trade (2). I do not, how- 
ever, propose to quote passages from that 
judgment, d 

It is thus clear that the learned Judge 
in this cage has, in my opinion, attached 
too much weight to the circumstance that 
a majority of the creditors of the insolvent 
accepted the, proposal before the Court, 
and did not duly consider the other circum- 
stances in the case. 

Having come to the conclusion that the 
Court has also to consider the other evidence 
in the case and the other circumstances 
disclosed by the record,I think it is clear 
that some prominent facts have not been 
duly considered by the learned Judge. 
The insolvent is a Nattukottai Ohetti. He 
is a businessman. He has got money- 
lending, etc. business in Arakkan and 
Guroon. His case is that he never went 
outside the Madras Presidency, and yet 
he does not produce any accounts of the 
Guroon business. ‘lhe business at Guroon 
is carried on in hisname. He owns 5 out 
of 8 sharesin the eame. lt ie absolutely 
certain that the insolvent would have re- 
ceived, in the usual course of business, 
statements of accounts from time to time 
with reference to Guroon business. He has 
not produced any of tbose papers or 
accounts, He had the audacity to state, 
in the affidavit that he filed in Court, 
as follows: “I apprehend that my agents and 
partners in Arkkan and Guroon will never 
show any responee to the mere letters which 
the Official Receiver or I may write 
totbem,' I think it is (to gay the least) 
a most ill advised statement made on be- 
half of the insolvent. Instead of assisting 
the Court he thought that he had dis- 
charged his duty by swearing to an tffidavit 
like that and by not producing his accounts, 

Again there is reference in the 
records, that were read to us of 
transactions at Karaikudi. The insolvent 
himself aamits that during the course of 
about 4 years he received Rs, 19,000 and 
odd at Karaikuci The circumstance that 
no accounts of Guroon or Karaikudi are 
produced is a matter which ought to have 
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been duly cons{dered by the learned Judge 

eforéapprovidg ofthe arrangement put 
forward by the insolvent. For ought one 
knows, there may be or ought to have been 
some cash available at Karaikudi, if the 
accounts had been produced. Without 
knowing more about the state of the busi- 
ness, at Guroon, the Court could not pro- 
perly pass an order approving or disapprov- 
_ing of the arrangement that was proposed 
by the insolvent. The creditor who agreed 
to purchase the whole concern was a near 
telation of the insolvent, In the absence 
of accounts, it was not possible to fix a fair 
price. The Official Receiverin his report 
had urged some reasons against accepting 
the proposal. 


. These are undoubtedly very relevant con- 
siderations if we look at the thing from 
the point of view of the creditors generally. 
In considering their effect on the insolvent 
the debtor it is necessary to see whether 
& person who has been carrying on large 
business, and who has not produced all 
the material accounts, should be given a 
discharge so that he may again set up 
business at once, The effect of accepting 
the composition arrangement would be, 
under s. 39, to annul the adjudication, 
with the results that would follow from 
the same. Non-production ofaccounts has 
been declared by Judges, time after time, 
' to be the most serious offence that a trader 
could commit especially in matters relating 
to insolvente. In Haparte Campbell, In re 
Wallace (3) Brett, M, R., made the following 
observation. “In my opinion, the not 
keeping of books is one of the greatest off- 
ences which can be committed by a trader. 
Tt is said that it is a very common thing for 
traders not to keep books; it may be so in 
the case of traders who become bankrupt. 
It shows the utter recklessness of a man 
who does 80; it shows that he is carrying 
on business with an utter disregard of the 
interests of anyone but himself.” There- 
fore, if as a matter of act the insolvent 
did not keep accounts, that circumstance 
shows the recklessness of the person in 
the matter of carrying on his business, 
If, on the other hand, he kept accounts 
but did not produce the same, then the 
Oourt should not be too ready to help such 
insolvents in the matter of getting their 
adjudications annulled. Having regard 
to the relationship between the insolvent 
and the 17th creditor, and having regard 
to the extreme anxiety shown by the in- 
solvent to start a fresh trade which he 


could do only after the scheme is approved Mi 


í ý . 
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by the Court, it seems to mb that the present 
is a case where the, Court should very 
earefully scrutinise ‘the proposal before 
sanctioning thesame. That persons in the 
position of the present insolvent should 
not be too readily set at a large, witha 
view to start a fresh trade at once, was 
the opinion entertained by some learned . 
Judges in England; and in [m re Burr, 
Expart Board of Trade (2) this is what 
Lord Esher, M. R., stated with reference 
to what should be the guiding principle of 
the Court in such matters, (though .mere 
delay in granting discharge might not at 
all by itself be sufficient punishment to 
such insolvents). “It would be of the 
worst possible example if he could escape 
from those consequences, and obtain his 
discharge without the delay which would 
be certainly imposed if the bankruptcy 
proceedings were to go on, even if he were 
to pay more than 7f. 6d, in the pound.” 
Oourts are entitled to have regard to 
commercial morality and general public 
interests in sanctioning composition and 
schemes of arrangement proposed by the 
insolvents. See In re Flaton, Hzxparte 
Official Receiver (4) and In re Hester, Ex . 
part Hester (5), see also Halebury's Laws 
of England, Vol. Il, Page 80. For the 
above reason, I am inclined to think that 
the order passed by the learned District 
Judge does not duly take into consider- 
ation those matters; and under ordinary 
circumstances ‘not complicated by effects 
of delay and intervening circumstances), 
it seems to me that this is a case where 
we should interfere with the order passed 
by the lower Court. But in disposing of 
the appeal before us, we have to remember 
that 4 years have elapsed from the date 
of the lower Oourt’s order, and in the 
interval the 17th defendant would natural- 
ly have been dealing with the assets and 
business of the inselvent, and with the 
debts, etc,, due to him, It is not clear to me 
that interfering with the lower Oourt’s order 
at this stage in this case would ultimately 
materially benefit the general body of 
creditors. In these special circumstances, 
the appeat has to be dismissed. I agree in 
the order as to costs proposed by my learned 
brother. 

Civil Miscellaneous Appeal No. 361 of 
1925 will be dismissed without cosís. 

O.M.A. No. 361 or 1925. 

There is another appeal connected with 

(4) (1893) 2 Q. B. 319; 26 L. J. Q. B. 569; 4 R. 414; 
68 L. T, 740; 41 W. R. 529. 

(5) (1889) 22 Q. B. 632 at p. 639; 60 L.T. 943; 6 
orrell 85. Vo m 
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this Civil Miscellaneous Appeal No 361 of 
1925. That refers to a& order made by the 
learned Distriet Judge regarding & proposed 
sale of the house at Karaikudi. In the view 
we have expressed, there i8 no point in that 
appeal now, and it should also be dismissed, 
but without costs. 


N.B. & 4. Appeals dismissed, 


MADRAS HIGH COURT, 
ORIMINAL Reviston Oase No. 947 or 1930 


AND 
UBIMINAL Revision PETITION No. 875 oF 1930. 
February 19, 1931. 

Present :—Mr. Justice Jackeon. 
ARUNAOHALA OHETTY-—AcoosEp— 
PETITIONER 
versus 
EMPEHROR—Oppnsira Party. 

Madras Local Boards Act (XIV of 1920), s. 194—‘In- 
stal’, meaning of—‘Installing machinery, whether 
continuing act. 

The offence of installing machinery without a 
license is not a continuing offence. The very word 
recul shows that inception and not user is contemp- 
ated. 

Muthu Balu Chettiar v. Chairman, Madura Muni- 
cipality (1), relied on. 

Oriminal revision against the judgment 
of the Sub-Divisional Magistrate, Tirukoilur 
in Oriminal Appeal No. 32 of 1930. 

Mr. K. 8. Champagesa Iyengar, for the 
Petitioner. 

The Public Prosecutor, for the Orown. 

ORDER.—The petitioner has,been fined 
Rs 50 under s. 194, Madras Local Boards 
Act, 1920, for installing machinery without 
a license. He applied for license on 
4th September, 1928 and his application 
never came before the Union Board; so 
by provision of sub-cl. 4 in the 1920 
Act he would be deemed tohave obtained 
permission by 4th December, 1928. A 
mahazar was sent to the Board asking it 
to grant him permission to “begin machine 
work" and this was permitted by the» Board 
on 21st November, 1928. The learned Ap- 
pellate Magistrate finds that this was only 
permission. to use the premises under 
8. 193 and not permission to instal the 
machinery under s. 194. This is to press the , 
case &gainst an accused. He had applied for 
leave to instal, and leave to instal was 
wbat the President refused on 24th October, 
1928. It was that refusal which inspired 
the mahazar on the same day, 24th Oetober, 
1928, and obviously what the people wanted- 
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was the permission for wh& the accused 
had applied for, and what the president 
had refused. : 

There ean be no doubt that at least 
by December, 1928, accused had permission 
to instal the machinery. 

The permission was not cancelled till 
the following August by which time ap- 
parently the machinery was installed, at 
any rate, there is no evidence to the 
contrary. 

Meanwhile accused was regularly paying 
license fees upto 3ist March, 1930 For 
the next period license was refused and 
accused was prosecuted. He might possibly 
have been prosecuted under s. 193, but 
the Union Board clerk P W. No. I. states 
in terms that he was being prosecuted 
under s. 194 and itis under that section 
that he has been convicted. 

The learned Sub Divisional Magistrate 
finds that the offence of installing machine- 
ry without a license is a continuing offence 
but this view has no justification. The 
very word ‘instal’ shows that inception 
and not user is contemplated (cf. Muthu 
Balu Chettiar v. Chairman, Madura Muni- 
cipality (1) “Section 250 (194 in Local 
Boards Act) does not deal with tbe user of 
such places, but only with their inception.” 
Once a factory is installed, its user cannot 
be said to be a continuous installation, 
In these circumstances the conviction 
under s. 194 cannot be upheld. Petitioner 
is acquitted, the fine is ordered to be re- 
funded, 


N,B. & 4. Conviction set aside, 


(1) 105 Ind. Cas. 686; 51 M. 122 at p. 195; 53 M. L. 
33; A. I. R. 1927 Mad. 96; (1927) M. W., N. 835; 9 A. 

uh R. 127; 39 M. L. T. 548; 28 Cr. L. J. 974; 27 L. 
239. 


MADRAS HIGH COURT. 
Orvin Revision Petition No. 1416 or 
1927, 

February 3, 1931. 

Present :~ Mr, Justice Krishnan 
Pandalai. 

RAMNATH OHUNILAL--PzrITIONER, 


versus 
GRANDHISATTIRAZU AND OTHERS 
— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O, XXI, rr. 


2 


89, 92 2); 98—Exdeution sale—A pplication by person 
holding mortgage prior to sale but after attachment 
—Applicanis for rateable distribution of sale-proceeds, 
whether .entitled to notice—Omission to give notice, 


effect of, 

Where property is sold in execution of a decree 
and a person who had obtained a mortgage from the 
judgment-debtors of the property prior to the sale 
but after the attachment of the property, applies 
under ©. XXI, r. 89, Civil Procedure Code, for setting 
aside the sale, decree-holders who had &pplied for 
rateable distribution of the sale proceeds have no 
such direct or proximate interest as to make them 
persons affected thereby and are, therefore, not entitled 
to notice under O. XXI, r. 92 of the Code. At the 
most the omission to give notice to such decree-holders 
is a mere irregularity which does not affect the 
validity of the order setting aside the sale and such 
order is binding on them for purposes of O. XXI, r, 
93, [p. 144, col. 2.] 

Mina Kumari Bibi v. Bijoy Singh Dudhuria (3), 
Annamalai Chettiar v. Palambulai (4), Narayana Sahu 
Karaliti Pentamma (5) and’ Umesh Chandra v. Safi- 

` yatannessa Khatun (6), referred to. 

Komandur Krishnamacharlu v. Danoji Rao (2), dis- 
tinguished.. 


Civil revision petition against an order 
of the District Court, Hast Godaveri, at 
Rajahmundry, dated the 2nd May 1927. - 


Messrs. B. Sitarama Rao and P. Kames- 
wara Rao, for the Petitioner. 


Messrs. G. Lakshmanna, P. Sommasunda- 
ram, T. Ramachandra Rao and C. Rama 
Rao, for the Respondents. 


JUDGMENT — Two questions arise in 
‘this petition. Before an execution sale 
is set aside under O. XXI, r. 92 on an 
application under O. XXI, r. 89, is notice 
of the application necessary to other decree 
holders who have applied for rateable Dis- 
tribution of the purchase-money deposited 
by the purchaser. 

If such notice is necessary, but has been 
given to some but not to all such decree- 
holders can the purchaser whose sale has 
been set aside enforce repayment of the 
purchase money under r. 93 against those 
decree- holders who have not received notice 
but have received their share of the pur- 
chase-money. 


The facts are as follows:— 
gIn execution of decree in O. 8. No. 38 of 1920 
in the District Courtof East Godaveri immov- 
able properties belonging tothe debtors were 
Bold on or about 5th January, 1925, and 
purchased in different lots of which one 
lot was purchased by the petitioner-stranger 
to the decree for Rs. 4,000 and he deposited 
the purchase-money in the usual course, 
There were a number of other decrees 
against the same judgment-debtors the 
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holders of which including the respondents. 
Nos. 2 to 4 and the petitioner himself who 
held one of them had applied under s. 73 
for rateable distribution of the assets when 
realised The sale was never corfi‘med 
because on 4th February 1925. i, e,, within 
30 days of the cale, the 5th responaent who 
had obtained a mortgage from the judg- 
ment cebtors of the property prior to the 
eale but after its attachment deposited the 
amount of the decree in O &. No. 38 of 
1920 for payment to that decree holder toge- 
ther with.5 per cent. of the purchase money 
for payment to the purchasers and applied 
under O. XXI, r. 89 and rr 92 (2) for the 
sales being set aside. To that petition the 
decree-huldera in O. S No. 38 of 1920, the 
judgment-debtors and the. auction. purs 
chasers including the present petitioner 
were added as respondents Of ihe holders 
of other decrees two had the notice of the 
petition, 4e. the present petitioner who was 
impleaded was himself the holder of another 
deeree The 3rd respondent another decree- 
holderintervened with a8 petition objecti» gto 
the sale being set aside as he, had attached 
the money paid by the mortgagee to set aside: 
the sale. The petition was dismissed by. 
the District Judge on the ground, that the: 
5th respondent had no right to apply as his 
mortgage though before the sale was sub- 

sequent to the attachment of the property' 
sold. But this Court in appeal on 25th Feb- 

ruary 1926 set aside that decision and held. 
that 5th respondent had a right to apply 
and set aside the sales. See Pandit Virnna, 
v. Grandhi Sattiraju (1). In the appeal the 
same persons were impleaded. as in the 
first Court and though 3rd respondent’, Was. 
not formally impleaded it is impossible to 
believe that he being a local Pleader of 
position and having intervened in ,the 
lower Court was not aware of the proceed- 
ings in appeal. After the decision in appeal 
the petitioner on 16th August 1926 applied to 
the District Court under r. 93 for repay- 
ment of the purchase money and for ‘pay- 
ment of the 5 per cent. on it to which be 
was entitled and as in the meanwhile the 
respondents Nos, 2to 4 had received their 
rateable shares, they were impleaded. The 
learned Judge has held that the respon- 
dents Nos 2to 4 having received rateable 
distribution out of the purchase money sre 
‘persons affected under the proviso to 
T. 92 (2) to whom notice of ‘the application 
to set aside the sale should have been 


(1) 100 Ind, Oas, 82; 52 M..L. J. 157: A. i Ra _ 1927 
Mad, 447, A O 


132 Y, O. 1931 


given, that they had no such notice and 
that, therefore, they see not bound by the 
order in the appeal or liable to repay what 
they received under r. 93. 

The learned Judge's order results, as he 
himself says,in the obvious injustice that 
the purchaser by Gourt scale whose sale 
has been set aside by the Oourt not at his 
own instance as in applications under r. 91 
but at the instance of the judgment-debtor's 
alienee and who according to the law 
applicable both to private and Court sales 
has the right to get back his money if the 
sale falls through without his default is 
deprived both of the property and his 
money. The only decision referred to by 
the learned Judgeistheone reported as 
Komondar Krishnamacharlu v, Devoji Rao 
(2). That wasa case cf an application under 
r, 91 by the purchaser himself on the 
ground that the judgment-debtors had no 
saleable intcrest in the property sold. He 
succeeded in his application but did not 
make parties to the proceeding certain 
other decree-holders who had obtained 
orders for rateableg&distribution of the sale- 
proceeds before the application was made 
to set aside the sale. The District Munsif 
held on an. application by the purchaser 
under r. 93 that those decree holders were 
not bound by the order setting aside the 
sale and therefore were not bound to 
repay the money tney had recsived. Abdur 
Rahim, J., in upholding this order did so 
on the ground that even if the District 
Munsif had erred in law he was not dis- 
posed tojnterfere in revision. He, however, 
made the observation that, “if it were 
necessary to express any view on this point, 
Llshould be inclined to hold that persons 
who had obtained orders for rateable dis 
tribution are persons affected by an appli- 
cation to set.aside the sale within the 
meaning of s 92 and an order made 
behind their back cannot bind them for 
the purpose of r. 93," This is not a 
decision. Giving every weight to tho 
observation of so learned a Judge, it was 
made in a case in which the facts were 
different from those in this case, In the 
first place the present is & case af an ap- 
plication under r. 8 by the judgment- 
debtor’s alienee whereas that was an ap- 
plication by the purchaser himself under 
r. 91, Assuming for the moment that per-* 
sons who have, got orders for rateable dis- 
tribution are ‘persons affected, within the 


o 48 Ind. Oas. 38; 38 M, L. J. 604; (1918) M. W, N. 
716; 8 L, W, 592; 24 M, L, T, 482, 
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meaning of s. 92 in ap sisihe both ander 
8. 89 and s. 9l, with whicn I will deal 
presently, still the consequences of a 
failure to make such a person party need 
not be the same when the failure was by 
the judgment debtor or hia &lienee as where 
it is by the purchaser himself. Secondly, 
there is nothing to show that before the 
application was meade on 4th February 19:5 
any of the respondents had obtained orders 
for rateable distribution. It is impossible 
that any such order could have been made 
because 30 days had not tzen elapsed after 
thesale &nd I cannot imagine how any order 
for rateable distributioa ean be made be- 
fore the sale is confirmed and the title 
passes. These orders were in all probability 
passed after the District Judge dismiaesed 
the petition. If, therefore, only those 
who have obtained orders as distinguished 
from those who have merely applied for 
rateable distribution before the gale of the 
application had to be impleaded in the 
present application none of the respondents 
come within that class, Lastly, so far at 
least as the 3rd respondent is concerned 
he intervened on his own petition in the 
present matter before the District Juage 
and was heard and as I have stated must 
have had notice of the proceedings in 
appeal. 

But it seems to me that in applications 
under r. 89 at any rate persons (decree- 
holders) who have applied for rateable 
distribution of the sale proceeds have no 
such direct or proximate interest as to 
make them persons ‘affected thereby’, and 
are therefore not entitled to notice under 
r. 92, No doubt, if the sale is upheld they 
havea chance of getting a share of the 
sale-proceeds and if itis set aside they 
lost that chance. But tnat chance they derive 
not because they are purchasers of the prop- 
erty for whose loss of bargain a selatiuni 
is provided by r. 89 or the decree-holder 
who has brought it to sale for whcse satia. 
faction (and not that of other deoree-holdess, 
that rule specially provides or the judg- 
ment-debtor for whose benefit that rule 
provides a period of grace of 30 days for 
paying the particular decree-debt (and not 
the debts of other decree-holders) and avoid- 
ing the sale. In short, the chance for other 
decree-holders of getting rateable dietribu- 
tion is entirely conti::gent on the sale being 
confirmed which itseli is contingent on the 
judgment debtor or his alienee not paying 
up the particular decree-deb: plus five per 
cent. within 30 days of the sale. Tho provi- 
sion thus being one intended to relieve the 
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sudgment-debtbr and for that purpose of 
satisfying only the particular creditor who 
has taken the trouble to execute his decree 
and to bring the debtor’s property to rale 
and the purchaser who has advanced cash 
for the price, those are three classes of 
persons affected by & petition under r. 89. 
The other decree-holders have only a con- 
tingent interest in the sale, contingent on 
ite not being set aside by payment of the 
particular decree-debt. As observed by the 
Privy Council ina case under the Code of 
1882 whieh equally applies to the present 
Code, “to bring s. 295 (present s. 73) into 
play, certain conditions are necessary and 
one of them is that there should be assets 
held by the Oourt.” (Mina Kumari Bibi 
v. Bijoy Sinah Dudharia (3) cf Annamalai 
Chettiar v. Palamalai (4)j It is difficult to 
see how other decree-holders if they were 
given notice under r. 89 are in any position 
to affect the decision of a petition under 
that rule, by which, read with r. 92 
(2), a8 soon as the steps necessary are 
taken [as to which see Narain Sahu v. 
Karaliti Pentamma (5)). the Oourt.is bound 
to set aside the sale In the case just cited 
it was held that it is not essential for an 
order.under rr. 89 and 92 (2) that the auc- 
tion-purchaser should be included in the 
petition if itis filed in time or that the 
notice to him should be taken out or served 
within the 30 days so long as he is served 
before the order. No more do I see any 
necessity for complicating proceedings 
under r. 8¥ by requiring that otker decree- 
holders who have but a contingent interest 
in the matter should be notified, 

In this view it becomes unnecessary to de- 
cide whether if the respondents Nos. 2 to 
4 were entitled to notice in proceedings 
under r. 89 the absence of notice to some of 

- the decree-holders like respondents Nos. 2 
and 4 though others had notice invalidates 
the order setting aside the sale as against 
those whohad no notice. In this case I 
asked the learned Advocates for the respon- 
dents to say in what way the absence of 
notice had prejudiced them, in other 
words how they could have avoided the eale 
being set aside, if the oth respondent, being 


(3) 40 Ind. Cas, 242; 44 0.662; 1 P, L. W. 427; 5 L, 
Wi 711; 32 M. L. J, 495; 21 O, W.N.585; 21 M, L. T, 
344: 15 A, L. J. 382; 25 C. L. J, 508; 19 Bom. L. R. 424; 
(1917) M W. N. 473; 44 1. A. 112 (P. 0), 


(4) 43 Ind. Oas. 539; 41 M, 265; 22 M. L, T. 461; 33. 


M. L, J. 707; (1917) M. W. N. 882; 7 L. W, 298 
Gia Ind. Oas. 8°5; 57 M. 861: 57 M, L, J. 310; 30 


L. W.276; A.I. R. 1929 Mad. 763; (1929) M, W. N.. 
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held to be entitled to apply, had paid the 
necessary sums and emade the application 
in proper time. They replied that they 
were entitled to reply on the statutory re- 
quirement of notice and thatin the absence 
ofsuch notice the order passed behind their 
back cannot bind them. I find it difficult 
to reconcile myself to the position that a 
sale conducted by the Court could be de- 
clared invalid so far as the judgment-debtor 
and decree-holder and purchaser are con- 
cerned, and yet be valid as against another 
creditor because a notice which should have 
been sent tohim was not sent. In such 8 
case I should say that the omission was a 
mere irregularity which did not affect the 
validity of the order: Umesh Chandra v: 
Safiyatannessa Khatun (6), and in any case 
there would be no difficulty in view of s, 151 
of Oivil Procedure Code to regulsrise the 
matter by treating the original petition to 
set aside the sale as still pending so far as, 
the respondents who had no notice are con- 
cerned and in disposing of the matter in 
their presence. Seeing that the respondents: 
have absolutely no merits but have to rely, 
solely on what is at best an omission, the 
result would be the same and the sale 
would again be set aside. It is, however, 
unnecessary to pursue the matter, 

It may bs unnecessary but perhaps as 
well to say that I say nothing about the 
persons affected in petitions under rr. 90 
and ul, 

In the result the order of the learned. 
Judge is set aside and the petitioner is de- 
clared entitled to reeover from the respond- 
ents Nos, 2 to4 such sums as they may have 
received by way of rateable distribution out. 
of the purchase- money deposited by him tc- 
gether with interest at 5 per cent from the: 
date of receipt to date of payment. The: 
petitioner is also entitled to 9. per cent of, 
hispurehase-money outof the amount de- 
posited by the 5th respondent. The lower 
Oourt will ascertain the amounts payable: 
by each respondent and make ordera accord: 
ingly. The petitioner and 5th respondent, 
will have their costs in the lower Oourt. 
and here from the respondents Nos. 2 to 4 
in proportion to their respective liabili- 
ties 

Ns & 4, Order set aside, 

(6) 107 Ind. Cas, 476; A. T. R, 1928 Oal, 267. 
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CALCUTTA HIGH COURT. 
FULL BENCH. 
December 17, 1930. 
Present :—8ir George Olaus Rankin, KT., 
Ghief Justice, Sir Charu Chandar Ghose, 
Kr., Mr. Justice Mukerji, Mr. Justice 
Mullick and Mr. Justice Guha. 
SUSEN BEHARY ROY—Acousep 
Versus l 


EMPEROR—Obpposits Party. 

Penal Code (Act XLV of 1860), ss. 406, 477—Eaecu- 
tor de son tort—Conversion of moneys to his own 
usc, whether amounts to criminal breach of trust— 
Entrusiment, necessity of—‘Secreting’ a document, what 
amounts to—Mere suppression, whether secreting— 
Failure to place before Jury all circumstances to be 
considered—Misdirection—Criminal Procedure Code 
(Act V of 1898), s. 298. 

A person who intermeddles with the estate of a 
deceased or does any other act which belongs to 
the office -of executor where there is no rightful 
executor or administrator in existence is made 
accountable by the civil law to the extent of all 
assets which may have come to his hands, 
This, however, is not upon the basis of entrustment 
but upon the basis that not being entrusted, he had 
no business to intermeddle and he cannot be 
convicted for criminal breach of trust even 
if he did not bona fide believe that he was the 
real owner of the property. (p. 147, cols. 1 & 2.] 


Where such a person said to one ofthe legatees 
‘you will have your share, wait, do not be anxious’: 

Held, that he did not become a person with whom 
the legatee had entrusted her share within the 
meaning of s. 406, Penal Code. [p. 148, col. 1.] 


A person may secretea document notonly when 
the existence of the document is unknown to other 
persons and for the purpose of preventing the 
existence of the document coming tothe knowledge 
of anybody, but also when the existence of the 
document is known to others. Inthe latter case he 
may secrete it for the purpose, for example, of 
preventing it being produced in evidence or for the 
purpose of raising difficulties inthe way of its being 
produced in evidence. But it isnot necessarily 
enough to show that upon an occasion upon which it 
became his duty to produce the document, he 
failed to discharge that duty, though this may bea 
cogent piece of evidence in certain circumstances. 
The factthat a man perjures himself by denying 
the existence of a document which to his knowledge 
is in his custody would be a still more cogent piece 
of evidence. But whether the offence of secreting 
the document is committed or not must depend in 
each case upon the facts. [p. 148, col. 2.] 

Subramania Ghanapati v. Queen (2), and Queen- 
Empress v. Muhammad Shah Khan (3), referred to. 


Where in a trial for secreting a Will, under s. 477, 
Penal Code, the Judge did not lay before the Jury 
the facts that the existence of the Will was well-known 
to the family, that it was well-known to the person 
chiefly interested, that she was constantly referring 
to it, that the accused never denied its existence to 
her, that he never removed it from one place to 
another, that he left it allthe time inthe place 
in which it wofld most naturally be sought for, 
that he did not produce it for Probate,that he 
had obtained a succession certificate and that he had 
denied the existence of the document saying that 
it had been torn up by his father: 


. 4182—19 


SUSEN BRHARY ROY V. BMPEROR, 


. his father Gosto Behari 


\ 145 


Held, that there was misdirectfon and a conviction 
under s. 477 could not be sustaiped. Lp. 149, col. 2.7 

Per Mullick, Suppression of a document may 
amount to ‘secretion.’ |ibid.] g 


Mr. S. N. Banerji, tor the Accused. 
Mr, A, K. Basu, for the Orown. 


JUDGMENT. 

Rankin, C. J.—The accused Busen 
Behari Roy, together with his mother Swarna 
Sundari Dassi was tried at the High Oourt 
Sessions in May last by my brother Mullick, 
with the aid of a Special Jury, upon three 
charges of criminal breach of trust laid 
under s. 406, Indian Penal Code, and a 
charge under s. 477, indian Penal Code, of 
secreting a document which was, or 
purported to be,a Will executed in 1915 by 
Roy. Oertain 
charges against the accused Susen, had 
been framed under s. 404, Indian Penal 
Oode, but these charges were withdrawn 
and need not be further referred to. The 
two accused were also charged with the 
offence of criminal conspiracy. | 

The Jury, by their verdict negatived the 
charge of conspiracy and acquitted Swarna 
Sundari Dassi of all charges. They con- 
victed the accused Susen upon all the three 
counts laid under s. 406, Indian Penai Oode, 
and also of the charges under s. 477, Indian 
Penal Code. He was sentenced by the 
learned Judge to two years’ rigorous im- 
prisonmeut for criminal breach of trust and 
to four years’ rigorous imprisonment for 
secreting his fathers Will. He has obtained 
a certificate from the Advocate General to 
the effect that certain grounds of objection 
to his conviction should be further con- 
sidered by the High Court. 

It appears that the accused Susen has a 
sister whose name is Sarojbala who is a 
widow with one son called Basanta, His 
father Gosto made a Will in 1914 but on 
13th July, 1915, executed another Will re- 
voking the former. This is the document 
with which the case is mainly concerned, 
By it, after providing for certain legacies, 
he left two-thirds of his estate to the 
accused Susen and one-third to his daughter 
Sarojbala. Gosto died on 6th January, 1522, 
and on 13th February, 1922, the accused 
Susen applied to the Subordinate Judge, 
24 Parganas, for a succession certificate to 
enable him to collect moneys due from 
certain Life Insurance Companies in re- 
spect of policies which his father had taken 
out. On §th March, 1922, he gave evidence 
before the Subordinate Judge that his father 
had left no Will and that he himself was 
his father's only heir, On 27th March,1922, a 
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succession. certificate was issued to him by 
yirtuæof whichthe collected the assets be- 
longing to his father’s estate mentioned 
in counts laid under s. 406, Indian Penal 
Oode. 

The case for the prosecution was that 
from the time of the father’s death until 
the year 1929 the Willof 1915 was being 
kept by Susen in an iron safe belonging 
to his mother, that he knew of the cxie- 
tence of the Will all the time, that he 
obtained the succession certificate by fraud 
and perjury and that he has converted the 
sums of money which he collected there- 
under dishonestly to his cwn use. The 
prosecution case further is that in April 
1929 Swarna Sundari had opened her own 
iron safe and taken out a bundle of papers; 
that she allowed Basanta to see them; that 
Basanta discovered the. Will of 1915 and 
abstracted it; that he then showed it to his 
mother and to a Pleader with the result 
that the dishonest conduct of the accused 
Susen came to light. 

Tne case for defence was supported by 
three witnesses and was as follows: That 
Gosto having made a Will in 1914 and again 
in 1915 was taken ill in May, 1921; thas in 
August, 1921 he went to the same Bolicitor 
who had drawn his previous Wille and gave 
him instructions to draw another; that on 
18th August, 1921, à new Will was drafted 
leaving everything to the eccused Susen, 
save that hie sister was to have maintenance 
or a certain allowance in lieu thereoí; that 
.jn November, 1921 Gosto left for Simultala 
fora change; and that before he left he 
asked for his two former Wills. That two 
documents were brought tohim by Saroj- 
bala as being his two former Wills and he 
.iore them up by way of cancellation; that 
he returned to Calcutta in the following 
inonth and died on 6th January, 1922, 
without- having executed the new Willwhich 
he had intended to execute and that accord- 
ingly he died intestate. The defence case 
further is that so far from the accused 
Susen having any knowledge of the exist- 
: ence of the Willof 1915 from the time of his 
. father's death onwards he believed that 
this document had been destroyed and that 
his father had died intestate, that if the 
. document now produced (Ex. 6) is really 
the document which his father executed in 
1915 it is in existence solely by the fraud 
of Sarojbala who pretended to hand it up 
to her father for destruction in 1921 but 
secretly substituted something else. 

It is evidence on the part of the pro- 
secution that (in February, 1922, a Mr. 
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Ohatterji, at the instance of Susen submitted 
a case tor the opinion of the then Advocate- 
General stating that the Will of 1915 had 
been torn up by Gosto and obtained an 
opinion from the Advocate-General that on 
the facts stated in the case the father had 
died intestate. Accordingly it is denied 
that the application for a succession certifi- 
cate was fraudulent and it is denied that 
thereis any ground for the charge, that 
he had secreted the Willof 1915. Two of 
the witnesses called for the defence, namely 
Nikunja Behari Roy and Nagendra Mohan 
Poddar, the former a younger Brother 
of Gosto and the latter a servant of the 
family, speak to the incident in November 
1921 when Gosto is alleged to have called 
for his two Wills and tore them up. 

The case presents all the usual features 
ofa bitter family quarrel. The complain- 
ant in the case is Sarojbala whose moral 
is elaborately 
attacked by the defence. The actions and 
conduct of the parties were canvassed at 
considerable length in ercss examination 
and upon many minor points of fact there 
was a complete conflict between the pro- 
secution and the defence. There learned 
Judge in his summing up appears to me to 
have laid the main features of the evidence 
before the Jury with complete lucidity 


“and to have given the Jury much assistance 


in making up their minds upon the main 
points in-controversy. He told them in general 
terms the nature of the charges and laid 
bare the elements oi the offence in each 
case.H e summarised up the main facts and 
dates in such a way that-the Jury were put 
ina position to consider whether the story 
ofthe tearing up of the Will by Gosto in 
1921 was to be believed or not, and whether 
or not the Will of 1915 was all along in the 
iron safe to the knowledge of Susen. It is 
contended, however, for the accused that the 


"learned Judge misdirected the Jury in 


connexion with the charge of criminal 
breach of trust, and that his charge is 
insufficient on the question of secreting 
the Will. Other points are covered by the 
Advocate: General's certificate, but I will 
deal with these two quesilons. : 
Upon the question of entrustment, the 


` learned Judge directed the Jury as follows: 


“If a person intermeddles with the estate of 
a deceased person he thereby makes him- 


“self an executor of his own wrong and by 
making himself an executer of his own 


wrong he imposes on himself the duty ofa 
trustee. So if a person intermeddles with 
the estate of a deceased person he con- 
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stitutes himself an executorand in a way & 
trustee and therels on him a sort of self- 
imposed entrustment. But you must re- 
member that this intermeddling or dealing 
with the estate of a deceased person if he 
is in the bona fide belief that the estate is 
his, it will not constitute him an executor 
of his own wrong and, therefore, there will 
be no entrustment; so ‘the whole thing 
will turn on the fact whether Susen bona 
fide believed himself to be the owner of 
hie father Gosto's estate. If he bona fide 
believed himseif to be the owner of that 
property his action in dealing or intermed- 
dling with the estate of Gosto’s would not 
constitute him an executor of his own wrong 
and there would be no entrustment. If, on 
the other hand, you hold that he did not 
bona fide believe that he was the real owner 


of the property after the death of Gosto: 


there would be that intermeddling or deal- 
ing with the property that would constitute 
him an executor of his own wrong. The 
question is a question of law,but its decision 
will turn on the question of fact whether 
: Busen bona fide believed himself to be the 


owner of property or, in other words, whe.: 


ther he was under the impression that the 
Will of 1915 had been torn. 
other aspect in connexion with the question 
of entrustmeht to which I will draw at- 
tention. If you believe what Saroju has 
told you, namely, that she all along asked 
for her share in the property from the 
accused and the accused told her ‘You will 
have your share, wait, don't get. anxious’ 
` or words to that effect you may consider 
whether that was not in a way an: entrust- 
ment, Did not Saroju thereby entrast the 
accused with dominion over property, namely, 
the one-third share which sehe claims? 
Tnat is another aspect from which the ques- 
tion of entru.-tmient may be considered.” 
As regards the first part of this direc- 
tion Iam unable, with the greatest respect 
to the learned Judge, to agree in this 
exposition of the law. Indeed, 1 do not 
think that the case made by the prosecution 
is, in fact, a case of criminal breach of trust. 
A person who intermeddles “with the 
estate of a deceased or does any other act 
which belongs to the office of executor 
` where there is no rightful executor or ad- 
ministrator in existence is made account- 
able by the civil law tothe extent of all 
assets whiclt may have come to his hands, 
No doubt he may take credit for any as- 
: gets which he hands over to the rightful 
executors and also for any: payment which 
he may have made in due course of ad- 
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ministration. The dte does not benefit 
from his wrongful act but is entitled to 
hold him liable to account for every penny 
which may have come to his hands, This, 
however, isnot upon the basis of entrust- 
ment but upon the basia that not being 
entrusted, he had no business to intermed- 
dle. The application of the doctrine in no 
way depends upon the absence of bad faith 
in the person intermeddling. The doctrine 
has been put as followà: “The creditor is not 
obliged to seek for the root of any one's 
authority whom he finds in possession of 
the property which the deceased man left 
at his death. He may sue such a person 
upon the foundation of that possession only, 
and in the event of his doing so it will be on 
the defendant to show not guilty, that he 
did not in fact become possessed of the 
property in either one or more of the 
characters of heir, administrator or exe- 
eutor, but alao to establish that he had a 
gcod title to hold it by some other right. 
Ií he isunable to do this the Court will 
hold him liable as of his own wrong to 
discharge the plaintifí'& claim in the same 
way and to the same extent a8 if he were 
actually clothed with one of the three 
characters which I have specified: Jogendra 
Narayan Deb Roykut y Eimilg Temple (1).” 

The property wnich is the subject-matter 
of the counts under s 4U0, Indian Penal 
Code, was claimed aad obtained by Susen 
as property to which he was himself 
As the 
Will of 1915 has not yet been admitted to 
Probate there may bea difficulty in saying 
that Susen could have been convicted of 
eriminal misappropriation in respect of 
these assets under 8, 403. We have seen 
that cnarges under 8.404 ofthe Uode were 
framed, but were withdrawn. It may or 
may not be upon the facts disclosed by the 
prosecution case that Busen was guilty of 
theoffence of cheating and it would certainly 
seem that upon the prosecution cage. he 
was guilty of perjury in his evidence before 
the Subordinate Judge upon his application 
for a succession certificate. But in my opi- 
nion, it is not sound to hold that he was 
guilty of the offence of criminal breach of 
trust upon the basis that he became an exe- 
cutor de son tort, and this portion of the 
charge of the learned Judge to the Jury 
amounted to a misdirection. 

As regards the latter portion of the direc- 
tion which I have cited, Iam content to say 
that I see some difficulty in that portion also, 
I doubt whether it waa open to the Jury 
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to hold'that because the accused said to hid 
sister: "You willhave your share, wait, do not 
get anxious’’or words tothateffect, he became 
a pereon whom Sgrojbala had entrusted 
within the meaning of s 406 It is not neces- 
sary, however, to examine this matter furtber. 
"We are unable to say whether the verdict 
under s. 406 was given upon the basis of 
the former or the latter pcrtion of the di. 
rection to which I have referred, and in my 
judgment, the convictions and sentences in 
respect of.the charges of criminal breach of 
trust must be set sside. 

I come now to consider whether the learn- 
ed Judge’s charge was sufficient upon the 
question of secreting the Will of 1915 The 
word “secrete” occurs in the Penal Code not 
only in s. 477 but in. this section we may 
observe that it is coupled together with 
such words as “cancels,” “destroys,” “defa- 
ces.” Ins. 204 it is provided that “Whoever 
secretes or destroys any document which he 
may be lawfully compelled to produce as 
evidence in a Oourt of justice, or in any 
proceeding lawfully held hefore a public 
servant, or obliterates or renders illegible 
the whole or any part of such document 
. with the intention of preventing the same 
.from being produced or used as evidence 

before such Court or public servant, etc," 
commits an offence, In Subramania Ghana- 
-pati v. Queen (1), a suit had been referred 
.for arbitration to ascertain the amount 
due to the plaintiff. One of the witnesses 
having stated that the payment of a cer- 
tain sum was endorsed on the bond, the 
bond was fetched and placed on the floor 
‘beside the arbitrator The accused, who 
was the defendant, objected to the bond be- 
ing shown to the witnesses but the objection 
was overruled by the arbitrator. Upon this 
. the accused suddenly took up the bond and 
ran out of the house withit. He was 
. followed and requested to return but 
declined to return and wentaway. Turner, 
OQ, J, said: “The obvious inference from the 
circumstances is that, considering himeelf. 
aggrieved by the decision of the point against 
him, he determined to prevent effect being 
given to it, and with that intention removed 
the document and subsequently refused to 
pro duce it. He has been guilty of secret- 
ing a document he may be lawfully com- 
pelled to: produce in evidence before a 
publ c servant, an offence punishable under 
5. 204, Indian Penal Code." Again in Queen- 
Empress v. Muhammad Shah Khan (2) & 


(2) 13 M. 261; 1 Weir. 409. 
{3} 90 A. 307; A. W.N. (1898) 52. 
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report ofthe commission of 8 dacoity was 
made atthe thana. The Police Officer in 
charge of the thana took down the report 
but subsequently destroyed that-report and 
framed another ard a falee report of the 
commission of a totally different offence to 
which he obtained the signature of the 
complainant and which he endeavoured 
to pass off as the original and correct report 
made to him. He was convicted under e, 
204, Indian Penal Oode, for having secreted 
or destroyed the first signed. report. In 
my opinion, it is reasonably clear that a 
persoh may secrete a- document not only 
when the existence of the document ie un- 
known to other persons and for the purpose 
of preventing the existence of the document 
coming to the knowledge of anybody, but 
also when the existence of the document is . 
known to othere. In the latter case he may 
gecrete it for the purpose, for example, of 
preventing it being produced in evidence 
or for the purpose Of raising difficulties in 
the way of its being produced in evidence. 
But it is not necessarily enough to show 
that upon an occasion upon which it be- 
came his duty to produce the document, he 
failed to discharge that duty, though this 
may be a cogent piece of evidence in cer- 
tain circumstances The fact that a man 
perjures himself by denying the existence 
of a document which to his knowledge is 
in his custody would be a still more cogent 
piece of evidence. But whether the offence 


` of secreting the document is committed or 


not must depend in each case upon the 
facts: = ` < 
Now, the complaint made by the accused 
before us is that the learned Judge in his 
charge to the Jury has not mentioned as a 


relevant and important cirevmstance to be 


considered by them unders 477 of the Code, 
the evidence given on the part of the pro- 
secution to the effect that long before 1929 
the existence of this Will was well-known to 
Sarojbala and wel] known to other persone. 
She was the person chiefly interested 
in setting up this Will. According to her 
she and the whole family had known of its 
existence from the beginning. According 
to her Susen had never denied the existence 
of the Will, had repeatedly promised her 
that she would have the share bequeathed 
to her thereby. After the father's death 
the Will remained in the mother's iron safe, 
that is to say, in the place where one would 
expect it to be, unless and until it was 
produced for Probate. Noevidenceis given 
to the effect that the aceused had removed 
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it from one place and put it in another 
where it would not have been found. These 
circumstances,.itis said. would not neces- 
sarily prevent the Jury. from finding the 
prisoner guilty, but they were circumstances 
which it was very necessary to lay before 
the Jury if a conviction under 8. 477 was to 
be obtained The learned Judge had so 
many matters of controversy to canvas in 
the course of his charge and he has laid so 
many of them before the Jury in an un- 
exceptionable way, that I am most loathe to 
uphold any objection to this charge upon 
the ground of non-direction ; but upon a 
a careful perusal of the charge, it seems to 
me that, while itis full and clear upon the 
question whether the Jury should believe 
or disbelieve the story that the Will had 
been torn up, or that the father had thought 
he had torn it up, the considerations that 
would arise if this portion of the defence 
were rejected were not so fully dealt with.. 
The Jury were told that for the establish- 
ment of a charge under s. 477 there must 
be two ingredients secreting the Will or a 
document purporting to be the Will and 
dishonest or fraudulent intention, ` 

But I cannot find that the circumstances 
bearing upon the. question whether the 
accused should be held in this case to have: 
secreted the document were marshalled for 
their assistance, Broadly speaking, on the 
one hand the Jury would have to consider 
in favour of the accused the fact that the 
existence of the Will was well-known te 
the family, that it was well-known to the 
person chiefly interested, that she. was con- 
stantly referring to it ,that theaccused never 
denied its-existence to her, that he never 
removed it from. one place to another 


and that he left it all the time in the place . 


in which it would most naturally be sought 
for. On the other hand there were the 
circumstances that he did: not produce it 
for Probate, that he had. obtained a succes- 
sion certificate and that he had denied the 
existence of the document saying that it 
had been torn up by his father, To weigh 
these considerations one against the other 
was the function of the Jury and the Jury 
had to discharge this function in a case 
which was overladen with controversy 
and contradiction as regards the essential 
facts. 

I think upon the whole thatit was necésa- 
ary that these circumstances should have 
been  disentangled and that upon the 
hypothesis that the Jury would discredit the 
acfence story of the cancellation of the Will, 


these considerations should have-been laid. 
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. bare to tha Jury with a dertain amount of: 
explanation or comment The charge of 
the learned Judge, admirable though it is, 
does-not, in my opinion, go quite far enough 
in the sense that it does not deal sufficiently 
with the considerations that arise after the 
positive case. made by the defence has been 
put on one side I, therefore, think that the 
conviction and sentence under s, 477, 
Indian. Penal Code, should be set aside. 

In this view, the accused should be ac- 
quitted -and- discharged. 

C. C. Ghose, J.—I agree. 

Mukerji, J.—80 do I. u 

Mullick, J.—I agree that my exposition 
of the law on the question of entrustment 
in the present case was not quite correct. 
{do not, however, feel so sure on the ques- 
tion of secreting the Will. Suppression of 
a document may amount to secretion in my 
opinion Undeniably there was suppression 
of the Will in the present case when Susen 
obtained the succession certificate on the 


_ allegation that his father had left no Will. 


In: view, however, of the fact that all the 
circumstances bearing on this part of the 
case were not presented before the Jury with - 
that amount of fulness which was perhaps 
necessary, I would not differ from the learned 
Chief Justice in the order which he proposes 
to make in this case. 

Guha, J.—I agree with the learned 
Chief Justice. 


A, Accused acquitted, 
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Mr. Justice Mitter. 
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PRIYANATH GANDOPADHY À AND OTBERB ' 

—Jj. NGMEBNT DEsTORs— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), ss. 37, 38, 39— 
Limitation Act (IX of 1908), Sch. I, Art. 182—Appli- 
cation to Court which passed decree for sale of proper- 
ties outside its jurisdiction, whether application to 
proper Court—Limitation—Transfer of, decree— 
Transferring Court's powers—Fresh application before 
Court to which decree is transferred, whether neces- 
sary—Application for transfer, whether  step-im- 


“Though the Court which has passed a decree has 
no jurisdiction to execute the decree in respect of 
property outside its territorial limits, yet it has the 
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right to entertain an-applieation for its execution, so 
Jong as it has ‘not alre 
some other Court for execution. fp. 154, col, 1 ] 

Eatchman Pundah v. Maddan Mohan Shye (1), 
Kartie Nath Pandey v. Tilukdhari (2) Premchand 
Dey.v. Mokhada Debi (3), Begg Dunlop & Co. v. 
Jagannatha Marwari (4) and’ Ambika Ranjan M ajum- 
dar v. Manikganj Loan Office (5^, referred. to. 

fno application for execution has been filed in the 
transferring Court but only an application for trans- 
fer, the decree-holder has to file an Application for 
execution in the transferee Court under O. XXI, r 10. 
But where the application for execution was filed in 
the transferring Oourt before transfer of the ease, it 
is not necessary to file a fresh application for that 
purpose in the transferee Court. [ibid ] : 

K. B. Dutt v. Tara Prosanna (15), referred to. 
` Section 38, Civil Procedure Code, should be read as 
conferring jurisdietion to entertain an execution ap- 


plication upon either Court—the Court which passed Q 


the.decree (the expression being read in the light of 
the explanatory s. 37)as wellas the Court to which 
the: decree is sent for execution by such Court in 
aecordance with the powers conferred by the enabling 
8.89. [p. 153, col, 1.]. i 

Seeni Nandan v Muthusamy Pillai (9), Sivas Kanda 
Raju v. Raja of Joypore (10) and Bobbili v. Nara- 
saraju Peda Baliara (14), relied on. 

Though a mere application to have a decree trans- 
ferred tc another Court is not an application for exe- 
cution, it is an application fora step-in-aid of execu- 
tion. , [p. 153, col. 2 

Appeal from the appellate order of the 
Sub Judge, Second Oourt, Zillah Faridpore, 
dated the 26th August, 1929. 

“Mr. Satindra Nath Roy Chowdhury, for 
the Appellants. 

.Mesera. D. N. Sen and Gopal Chandra 
Narayan Chowdhury, for the Respondents. 


JUDGMENT. 

Mukerji, J.—The decree-holders ob- 
tained a decree for rent under the Bengal 
Tenancy Actfrom the third Court of the 
Munsif at Bhanga on 6th July, 1923. This 
Court was subsequently transferred to 
Gopalgunge and made the second Oourt of 
the Munsif at that place. On 5th July, 
1925, the decree-holders applied for exe- 
cution in the second Court of Munsif of 
Gopalgunge by attachment and sale of a 
piece of immoveable property of the judg- 
ment-debtor which was situate within the 
local limits of the jurisdiction of the 
Munsif, First Court, Bhanga, and had 
never been within the jurisdiction of the 
Munsif, Second Court, Bhanga. There 
was also a prayer for execution by attach- 
ment and sale of the judgment debtor's 
moveables. After certain proceedings were 
takea it was found that the immoveable 
property against which the decree holders 
desired to proceed in execution lay outside 
the territorial limits of the Court in which 
the execution was going on, viz., the Gopal- 
gunge Court, and on that the Munsif of 
that Court on 18th February, 1927, return- 
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ed the execution application td the decree- 
olders for presentation tq the proper Court. 
The decree-holders then refiled the ex-cu- 
tion applieation on let March, 19 7,in the 
first Court of the Munsif at Bhanga. The 
execution proceedings went on for some 
time in that. ourt, but were eventually dia 
missed as rot maintainable. by an order 
dated luth December, 1927, The decree- 
holders preferred an appeal from that order 
with the result that thé District Judge . 
declared that "all proceedings in the case 
after 18th February 1927, were taken with- 
out any sanction of law" and he accord- : 
ingly directed: the Munsif; Second Court, 
opalgunge, “to proceed under O. XXI, 
Ir. 5 and 6, Oivil Procedurs Code, after 
taking an application from the decree- 
holders under s. 39, Civil Procedure Code,” 
The decree holders took proceedings ac- 
cordingly, with the result that the 
Gopslgunge Oourt on 17th August, 192%, 
sent the decree for execution to the Munsif 
First. Court, Bhanga, together with a certifi- 
cate of non-satisfaction. On the papers 
being received by the latter Oourt the 
decree holders on 27th August, 1928, filed 
a fresh application for execution there. 

‘The limitation governing the execution 
of this decree is that provided for in Sch. 
IH, Part III, Art. 6 of the Bengal Tenancy 
Act. The Munsif, Firet Court, Bhanga, as 
wellas the Subordinate Judge on appeal, 
have held that the execution was barred 


‘inasmuch as the application for execution 


was not made to the proper Court earlier 
than on 27th August, 1928. They held 
that the decree-holdars were not entitled 
to call in their aid the first application for 
execution. in the second Court of 
the Munsif at Gopalgunge as that Court 
was not competent to execute the decree 
88 against immoveable property situate 
outside its teritorial jurisdiction. The 
decree-holders have then preferred this 
appeal, 

The reasons upon which the Courts below 
have proceeded may well be summarised 
more or less in their own words thus:— 

‘No Court can execute a decree in which 
the subject matter of the suit or of the 
application for ex-cution ie —properiy 
situate entirely outside the local 
limits of its jurisdiction. Territorial juris- 
dictton, therefore, is a condition precedent 
to a Court executing a decree *, * * * 
The property over which the execution 
was sought to be taken all along remained 
within the juriediction of the First Court of 
the Munsif at Bhanga, and consequently 
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the Gopalgunge Coust could never have 
executed the decree in a way to affect that 
property * * * * In a case like 
this the substance, and not the form of the 
matter, must be looked to, and considered 
from that point of view the application for 
execution in the Gopalgunge Court as 
initially made was for the purpose of get- 
ting a transfer of the decree tothe First 
Oourt of the Munsif at Bhanga, but it 
has been held in judicial decisions that 
an application to geta decree transferred 
to another decree for execution ie not an 
application for execution. 

These reasons will have to be referred 
to again to order to see how far they are 
correct, and to what extent they bear upon 
the question which we have to determine. 

A number of decisions have been cited 
before us on behalf of the appellants, One 
of those strongly relied on is Latchman 
Pundah v Maddan Mohan Shye (1). In tbat 
case construing 8. 649 of the Code of 1882 
88 amended by Aet XII of 1877 (s. 37 of 
the present Code) Garth, O. J., observed that 
the seetion "which explains the meaning of 
the expression ‘the ‘Court which passed the 
decree’ did not exclude the Court which 
originally passed the decree as being a 
Oourt in which an applieation for execution 
should be made, but merely includes 
another Oourt. He held further that, on 
this meaning, when a Court which has 
passed a decree has ceased to have jurisdic- 
tion to execute it the application for exe- 
cut in, may be made either to that Court, 
although it has ceased to have jurisdiction 
to execute the decree, or to the Court which 
(if the suit wherein the decree was passed 
were instituted at the time of making ap- 
plication to execute it) would have juris- 
diction to try the suit.” Field, J., said: 
“A Oourt does not cease to be ‘the Court 
which passed’ merely by reason that the 
head quarters of such Court are removed to 
another place, or merely because the local 
limits of the jurisdiction of such Courts 
are altered.” On this decision, and upon 
the words of s, 37 itself it is clear that the 
Gopalgunge Court would be regarded as the 
Oourt which passed the decree, But that 
does not solve the question which arises for 
our consideration and which goes much 
deeper than what this decision deals with. 
That questionis whether a Court which 
passes a decree can entertain an application 
for its execution in respect of immoveable 
property which even at the time of the 


(1) 6 0. 518, 
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suit and the decree lay outside the terri- 
torial limits of its jurisdiction. The case of 
Kartic Nath Pandey v. Tilukdhari Lat 
(2), and other cases proceeding on the same 
lines with it have then been referred to on 
behalf of the appellants But these deci- 
sions must be regarded as having been 
overruled by the Full Bench decision of 
this Oourt in the case of Premchand Dey v. 
Mokhada Debi (3), in whieh it definitely 
decided that territorial jurisdiction is a 
condition precedent to a Court executing a 
decree, and that a Court has no jurisdiction, 
in execution of a decree, to sell property 
over which it had no territorial jurisdiction 
at the time it passed the order of sale. 
This proposition has never been dissented 
from and has been reiterated in the more 
recent cases of Begg Dunlop & Co. v. Jagan- 
nath Marwari (4), Ambika Ranjan Majum- 
dar v. Manikganj Loan Office (5). It fol- 
lows, therefore, that even if an application 
is made to a Court which passed the decree, 
to execute it in respect of property outside 
its territorial limits, that Oourt will not 
have jurisdiction to carry on such execution. 
But then the question before us is not 
whether the Oourt: has jurisdiction to 
execute the decres, but whether it has 
jurisdiction to entertain the application, in 
other words whether an application for exe- 
cution made in that Oourt, in such 
circumstances, will count as an applica- 
tion for execution for the purposs of 
limitation. For a determination of this 
question such decisions as Kali Pado v. 
Dina Nath (6), Jahar v Kamini (7) and 
Udit Narain v. Mathura (8), or other deci- 
sions on similar lines are of not much 
assistance. 

Now, at the outst, it may be observed 
that there is, as Field, J., pointed out in his 
judgment in the case of Latehman Pundah 
v. Maddan Mohun Shye (Ll), “a distinction 
between the jurisdiction of the Court to 
execute the decree and the circumstances 
under which effective execution can be 
had." Upon the decision of the Full Bench 
in the case of Prem Chand Dey v. Mokhada 
Debi (3), there is no legitimate reason why 
a Court which had no jurisdiction over a 
piece of immoveable property for the pur- 


(2) 15 0. 667. i 
(3) 17 O. 699. 
(4) 11 Ind. Oas. 417;14 C. L, J. 228; 39 C. 104; 1 

O. W. N. 402. 

(5) 126 Ind. Cas. 43; 33 C. W, N. 848; A. I. R, 1929 

Cal. 818; 57 O. 67. 

(6) 25 0.315. 
(7) 28 O. 238; 5 O. W. N. 150. 
(8) 35 0.974; 120, W, N. 859, 
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pose ofthe suit, should be regarded as’ 


having greater powers in execution of the 
decree than it possessed at the time of the 
institution of the guit itself. It would, 
therefore, seem at first sight, if the distinc- 
tion noticed above is not borne in mind, 
that the third Court of the Munsif at 
Bhanga and fcr that reason the 
Second Court of the Munsif at Gopal- 
gunge, had no jurisdiction to enter- 
tain the applieation for execution that was 
on 5th July, 1925, This would be in accord- 
ance with the view which Sadasiva Ayyar,J., 
was inclined to take at first in the case of 
Seeni Nandan v. Muthusamy Pillai (9), 
before he changed his mind and agreed in 
the view of bis colleagues on the Fall 
Bench. He then said:—“On principles re- 
cognised in the Oivil Procedure Code, 
8. 16, it seems to me clear that no Court has 
any jurisdietion either to entertain an exe- 
cution application for the attachment of 
property outside ite jurisdiction or for the 
sale of immovable property outside its 
jurisdiction or to sell it in execution, even 
though it had jurisdiction at the time of 
the passing of the decree to pass such a 
decree." These observations would have 
applied with all the greater force to & case 
like the present where the property against 
which execution was asked for lay entirely 
outside the territorial limits of the Court 
which passed the decree even at the time 
when the suit was instituted or the decree 
was passed. But when the distinction noticed 
above is kept in view one has to pause and 
consider further. 

The history of the law of procedure relat- 


ing to this matter, as pointed out by. 


Wallis, O. J., in the Full Bench case of the 
Madras High Court cited above, throws a 
flood of light on this question. The ques- 
tion really is whether a litigant who has 


been authorized to bring a suit in a parti- 


cular Court and has obtained a decree in 
such Court in his favour is not entitled as 
of courseto apply to that Court for execution. 
It would be convenient as regards this ques- 
tion to quote here a few passages from the 
judgment of the learned Ohief Justice in 
that case. He observed:— 

“Under the Code of 1859, it was open to 
the decrez-holder to apply to the Court which 
pass the decree to execute it itself or to trans- 
mit it to anotherCourt for execution,and such 
an application would have been sufficient 
for the purpose of saving limitation under 
Art.167 (now 182) of the Limitation Act 


(9) 53 Ind. Cas, 218; 42 M. 821; 37 M. L, J. 284; 26 M. 
L. T, 223; (1919) M, W.N. 640; 11 L. W. 63. 
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of 1871. The question is when and how 
has the decree-holdef been deprived of 
this right? In 1877 and again in 1882 the 
Code was repealed and re-enacted with some 
re drafting and rearrangements which 
included the insertion of the present ss. 37 
and 38 in the Code of 1877. Now there is 
a well-known presumption that such re- 
drafting and re-arrangement leave the sub- 
stance of the law unaltered, and it follows 
that such a serious change as the abolition 
of the decree-holder's right to apply in 
all cases to the Court which psssed'the 
decree in the firet instance cannot be raised 
by implieation but should plainly and. 
clearly appear on the language of the 
sections.” * * * * After noticing the 
decisions that dealt with the questions that 
arose up to 19u8, the learned Chief Justice 
proceeded to observe: “This was the state 
of the authorities when the Oode of 1:08 
was enacted, and weare told by Woodroffe 
and Ameer Ali that it was proposed to 
enact expressly that application might be 
made to either Court * * * The jurisdic- 
tion of the Court which passed the decree 
was sufficiently recognized by the decisions 
as I have pointed out, and had never been 
doubted up to that time and, therefore, 
there was no need to re-affirm it, * * * 
* * The words to be interpreted are ‘a 
decree may be executed by the Court which 
passed’ in s. 38 (223), a section first inserted 
in 1877 ano merely declaratory of the exist- 
ing law. These words again have to be 
interpreted in the light of s. 37, an inter- 
pretation clause reproduced from s. 649 of 
the Code.” * * * * [Afterdealing with 
cl. (a) of s. 37]. "We have, however, to 
deal with cl. (bì and where the decree-holder 
had a valuable right under the Oode of 
1859 to apply to the Oourt which passed 
the decree at least for execution by way of 
transmission, and where the present Code 
provides expressly that a decree may be 
executed by the Court which passed it, 
The contention that this important right 
must be held to have been taken away 
because. the provision in s. 37 that tnese 
words shall be deemed to include another 
Gourt appears to me to be altogether unten- 
able.” Ayling, J., who concurred with the 
learned Ohief Justice observed: “I am of 
gpinion that the latter section (meaning 
s. 37, whatever it means by ceasing to have 
jurisdiction to execute, does net operate to 
exclude the Court which passed the decree, 
and to substitute for it another Oourt; and 
that it is still open to the decree-holder to 
apply to the former for execution by way 
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of transmission of the decree to the Court 
which has territorial “jurisdiction.” In a 
later decision of the same Court Sivas Kanda 
Raju v. Raja of Joypore (10), the aforesaid 
the Full Bench decision, which of course 
was followed, was referred to on behalf of 
one of the parties as ‘otiose’, because it laid 
down an obvious proposition; the proposi- 
tion being that the Oourt which passed the 
deeree has always ihe power to entertain 
an execution application and transmit it to 
the Oourt having territorial jurisdiction to 
execufe it. 

We are of opinion that 5.38 of the Code 
should be read as conferring jurisdiction 
upon either Oourt—the Court which passed 
the decree (the expression being read in the 
light of the explanatory s 37), as well as 
the Court to which ths decree is sent for 
execution by such Court (in accordance with 
the powere conferred by the enabling s. (39). 
The difficulty and inconvenience of adopt- 
ing a different construction has been point- 
ed out by Wallis, O. J., in the case already 
referred to. Nosmall hardship will result 
from a different interpretation in a case 
like the present where in view of the pro- 
visions of the limitation law to which it is 
subject, no step-in-aid of execution would 
operate to save limitation. Even if an ap- 
plication for transfer of the decree had been 
made to the Gopalgunge Oourt within time, 
that would not have saved limitstion on the 
ground ofits being a step in-aid of execu- 
tion as the Article applicable to the case 
takes no note of such a thing; the application 
for execution itself should have to be made 
within the time prescribed. We may men- 
tion here in passing that a contention was 
put forward on behalf of the respondents 
that an application toa Court which passed 
the decree for the transfer of the decree to 
another Oourt for execution is not a step-in- 
aid of execution, and two cases were cited 
in support of this contention, viz , Chatterput 
Singh v. Sait Swmari (11), and the decision 
of tne Judicial Committee ia Banku Behari 
Chowdhury v. Narain Das Dutt (12), in 
which that case was approved. The con- 
tention does not arise because here there 
was noguch application, and also because 


(10) 103 Ind. Cas. 245; 50 M. 882; (1997) M. W.N. 
282; 25 L. W. 671: 52 M, L. J. 605; 38 M. L. T, 351; Ze. 
I. R. 1927 Mad, 627. 

(11) 36 Ind. Os. 602; 43 ©. 903; 23 O. L. J. 645; 20 
O. W. N. 889. 

(12) 101 Ind. Oas. 24; 54I. A. 129; A. I. R. 1927 P. 
O. 73; 52 M. L. J. 565; (1927) M. W. N 336; 4 0. W. N. 
474; 31 C. W. N. 589; 29 Bom. L. R. 850; 38M. L. T. 90; 
45.0, L, J. 507; 51 C. 500; 26 L, W. 180 (P. O.) 
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even of there was one, it would not’ have 
helped the decree-holders as the limitation 
law governing the case speaks of nothing 
about sny step in execution. But as the 
contention has been put forward we desire 
to say that that it has no force, that the 
authorities are the other way about, and that 
the two decisions on which reliance has 
been placed relate to decrees passed on the 
original side of the Court, which under the 
practice obtaining there are transferred for 
execution under ministerial orders. No 
question of a step-in-aid of execution arises 
under the Article of Limitation applicable 
to such decree, but a question of reviver, 
which such ministerial orders can never 
amount to. Of course, a mere application 
to have a decree transferred to another 
Court is not an application for execution 
[Khetpal v Tikam Singh (13)], but we do not 
think it has ever been held it is nota step- 
in aid of execution; in fact it is the first aid 
that the Oourt which passed the decree is 
called upon to give toa decree-holder who 
stands in need of it when execution has to 
be had in a different Court, To turn now 
to the theme iteelf,the construction we arein- 
clined to put upon the sections to which we 
have referred, is not antagonistic to what 
has been said by the Judicial Oommittee 
in the case of Maharajah ot Bobbili v. Nara- 
saraju Peda Baliara (14). All that waa 
held in that case was that after a decree had 
been sent by the Court which passed it for 
execution to some other Court, and so long 
as it remains there any further application 
for its execution must be made to the trans- 
feree Court and the transferor Court has no 
jurisdiction to entertain any such applica- 
tion. It may be stated here that even after 
transfer the transferring Oourt retains ju- 
risdiction over the execution, though for 
certain specified purposes only. What they 
are, it is not necessary for our present pur- 
pose to say. 

In the present case there was an applica- 
cation for execution filed within time in the 
Gopalgunge Court, which in view of g, 37, 
cl. (b) was the Oourt which passed the dec- 
ree. When subsequently the decree was, cn 
the decree-holders’ application, transferred 
to the First Oourt of the Munsif at Bhanga, 
accompanied by a certificate of non.satig- 
faction, there was, in our opinion, nothin 
on the question of limitation to stand in the 


(13) M Ind. Oas. 172; 34 A. 396: 9 A. L. J. 365. 

(14) 36 Ind. Cas 682; 39 M. 640; 43 I. A. 238: 31 M. 
L. 1.308; 18 Bom. L. R. 909; 14 A. L. J. 1129:20 M. 
L. T. 472: 24 O. L. J.478; 4 L. W. 558; (1916) 2 M. W. 
N. 541; 21 Q. W. N. 162;.1 P. L, W, 26 (P, C.j 
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way of its execution. If no application for’ 
execution had been filed in the transferring 
Court but only an application for transfer, 
the decree-holder has to file an application 
for execution in the transferee Court under 
O. XXI, r. 10, Civil Procedure Code. But 
where, as here, the application for execu- 
tion was filed in the transferring Court be- 
fore transfer of the decree, it ia not neces. 
sary to file a fresh application for that pur- 
pose in thetransferee Court [K. B. Dutt v. 
Tara Prosanna (15)]. 

To turn now tothe reasons upon which 
the Courts below have proceeded, and which 
have been summarised before, it appears to 
us that they are all correct, but they over- 
look the important consideration that the 
Court which passed the decree has theright 
to entertain an application for its execution, 
so long as it has not already transferred 
that decree to some other Oourt for execu: 
tion. 

The result is that in our judgment this 
appeal must succeed. We allow the appeal 
and setting aside the orders of both the 
Courts below, direct that the execution do 
proceed in accordance with law. 

The decree-holders are entitled to their 
costs in this appeal, hearing fee being as- 
sessed at 2 gold mohurs. In the Oourts 
below each party will bear their own costs 
so far. 

Mitter, J.—The question of law which 
falls for determination in this appeal by 
the decree-holders is whether an applica- 
tion for execution of a rent decree obtained 
by them against the respondents is barred 
by limitation? Both the Oourts below 

.have answered this question in the affirma- 
tive the lower Appellate Uourt remarking, 
however, that the matter was not free from 
difficulty. What we have to consider in this 
appeal is whether their conclusion is right. 

The facts as found by the lower Appellate 
Court may be briefly stated thus: The appel- 
lants obtained a decree for rent in the third 

` Munsif's Court at Bhanga on the 6th July, 
1923. That Court was transferred to Gopal- 
gunj and became the Second Munsif's Court 
there. The appellants applied for execution 
on the 5th July, 1926, in the Second Munaif's 
Oourt, Gopalgunj,to which the business 
of Third Munsif’s Court at Bhanga had been 
transferred by Government Notification, the 
Third Munsif's Court, Bhanga having been 
abolished. After certain proceedings had 
been taken on the application for execution 
in the Gopalgunj Oourt it appeared that 

(15) 74 Ind. Cas. 753; 2 Pat. 909; (1923) Pat. 280; 5 P 
L. T. 11; A. I, E. 1924 Pat. 120. 
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the decree-holders could not proceed against 
the property described in the schedule to 
the application as the scheduled property 
was situated outside the jurisdiction of the 

Gopalgunj Court and wes situate within 

the jurisdiction of the First Munsit's Court at 

Bhanga. On the 18th February, 1927, this 

application for execution was returned to 

the appellants for presentation to the pro» 

per Court. On March lst, 1927, the appel- 

lante re-filed the petition:for execution in 

the Bhanga Munsif's Oourt. On 10th , De- 

cember, 1927, this Court held that the said 

application could not be entertained on 

account ofsome “inherent defects of pro- 

cedure adopted " and dismissed the said ap- 

Plication. 

The decree-holders preferred an appeal 
against this order and the Appellate Court 
on the 2nd March, 1928, returned the ap- 
plication tothe Muneif's Court at Bhanga 
with a direction that it should be sent back 
to the Court at Gopalgunj and that this 
latter Court should proceed under O. XXI, 
rr, 5 and 6 of the Code of Civil Procedure, 
The Gopalgunj Court issued a certificate 
under O. XXI, rr 5and 6 and the certificate 
was presented before the Munsif's Court at 
Bhanga. 

A fresh application for execution was 
filed and the Bhanga Court held that the 
application for execution was barred by 
limitation and this view has been affirmed 
by the lower Appellate Court 

Against the concurrent judgments of 
both Oourts the decree holders have brought 
the present appeal and it is argued before 
us that the application for execution filed be- 
fore the Bhanga First Munsif's Court should 
be treated as a continuation of the applica- 
tion of the 5th July, 1926 If itis so treat- 
ed it is conceded that the decree holders’ 
application is in time and is not barred. 

It will appear from the narrative of facts 
given above that the appellant has been 
bandied about from Court to Court to be 
told at the end of nearly three years from 
the date of his application that it is barred 
by limitation. This case is one illustration 
of what has been said on high authority 
thatthe difficulties of a decree holder in 
India begins when he obtains his decree. 

On the other hand it is contended broadly 
by the respondent that the Gopalgunj Court 
had no right to entertain the application for 
execution as it could not attach*and sell the 
property in execution as the property was 
outside the jurisdiction of the Gopalgunj 
Court. Itis not suggested to which Court 
he should have applied for execution ex- 
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cept the Gopalgunj Court but it is said 
that he should have applfed to the Gopal- 
gunj Oourt in such a time for transfer of 
‘the said decree to the Court where the pro- 
perty sought to be attached and sold is situ- 
ate that when it reached that Court and an 
application for execution was made to that 
Court that application for execution would 
be within three years from the date of the 
decree within the meaning of Art. 6 of 
Schedule III, Part III of the Bengal 
Tenancy Act. Such an application was 
made in 19:8in the Bhanga Oourt beyond 
three years of the date of the decree and it 
is said, therefore, that the application is 
hopelessly barred, 

In order to consider the soundness or 
otherwise of the contention it becomes 
necessary to examine some of the provisions 
of the Oode of Civil Procedure relating to 
execution of decrees. 

Under s. 38 of the Oode “a decree may be 
executed either by the Court which passed 
it or by the Oourt to which it is sent for 
execution", 

The Bhanga Third Munsiff’s Court had 
ceased to exist and consequently the applic- 
ation for execution could be made to the 
Gopalgunj Court as that would be the Court 
which passed the decree for such a Court 
includes a Court "which if the suit wherein 
the decree was passed was instituted at the 
time of makingthe application for execu- 
tion of the decree, would have jurisdiction 
to try such suit". See s. 37, cl. (b) of the 
Oode. Gopalgunj Second Court would be 
such a Oourt for the rantsuit could be insti- 
tuted ‘in that Court asthe rent property 
falls within the pecuniary limits of the 
jurisdiction of Gopalgunj Court afterthe 
transfer of jurisdiction. The Gopalgunj Bec- 
ond Court would be the Court which passed 
the decree within the meaning of s. 37 (b). 

Therefore, there can be no question that 
the application for execution would have 
to be made before the Gopalgunj Second 
Oourt if the facts were not complicated by 
the circumstance that the application for 
execution asked forsale not of the holding 
in respect of wbicb the rent decree was 
passed but some other property of the judg- 
ment-debtor situate within the jurisdiction 
of the First Munsifi’s Court at Bhanga. The 
argument of the respondent is that as the 
execution was sought against property 
outside jurisdiction of Gopalgunj Second 
Court that Oourt could not entertain an 
application for execution but only an ap- 
plication for transfer of the decree to the 
Bhanga First;Munsiff's Court and that,there- 
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fore; the Gopalgunj Second Court was ‘not 
the“ proper Court” to receive the application 
for execution. 

I am unable to accept this contention. To 
my mind the Gopalgunj Second Oourt being 
the Oourt which passed the decree having 
regard to s 37 (b) was the Court which 
could receive the application for execution 
and decide on any question as to whether the 
decree is barred by limitation etc., and then 
transmit the decree to the Bhanga FirstOourt 
as it (Gopalgunj Second Oourt) could not 
attach and sell property outside its jurisdic- 
tion. It has been held by a Full Bench of 
this Court in Premchand v. Mokhada (3), 
that a Oourt which passed the decree had 
no jurisdiction to order the sale of property 
in execution outside its territorial jurisdic- 
tion, but this case is no aüthority for the 
proposition that the Court which passed the 
decree has no jurisdiction to entertain the 
application fur execution. Inmy judgment 
the Oourt which passed the decree (Gopal- 
gunj Second Oourtin this case) had jurisdic- 
tion to entertain theapplication for execu- 
tion but it should not itself order the sale 
of the property outside its jurisdiction but 
should transfer the application to the 
Bhanga First Court for making and execut- 
ing the order for sale The Gopalgunj Court 
(the Court which paseed the decree) does 
not function merely asasort of post office 
for receiving application for transfer of 
decrees and for transmitting them to the 
Court within whose jurisdictionimmoveable 
property sought to be sold is situated for 
execution. As indicated before it could 
determine questions as tothe executability 
of the decree, e.g., limitation apart from the 
question of attachment and sale of immove- 
able property outside its jurisdiction. 
Order XXI, r. 28 of the Code lends support 
to this view. Ifan application for execu- 
tion is made to the Oourt which passed the 
decree that Oourt will transmit the same to 
the Oourt where immoveable property 
sought to be sold is situate along with the 
other papers required by O. XXI rr. 5 and 6 
ofthe Codeand then the latter Court will 
make the order for sale, and it will not be 
necessary in such a case to have a fresh 
application for execution before the Court 
where immoveable property sought to be 
sold in execution is situate. 

In the Full Bench case of Seeni Nandan 
v. Muthusami Pillai (9), it seems to have 
been held that the Court which passed the 
decree was still the proper Court for execu- 
tion although it had no power to sell and 
attach property outside its territorial juris- 
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dietioh, In the Madras case-a decree was 
passed for sale of mortgaged property and 
after deeree and before sale the mortgage 
property was taken out of the jurisdiction 
of the Gourt which passed the decree and 
it was held that the application for execu- 
tion could be made to the Court which 
passed the decree although the said Court 
had lost jurisdiction to execute it by the 
saleofthe property. The following passage 
from the judgment of SirJohn Wallis, the 
learned Ohief Justice of Madras (as he then 
was) may be usefully quoted :— 

"Power to transfer particular areas from 
one Court to another was given and has 
been freely exercised, but it has never been 
suggested that the fact of such a transfer 
takes away the power of the Oourt which 
passed the decree to entertain application 
for execution. Tne power of sending the 
decree to another Court if the Oourt itself 
was not in a position is execute it, has been 
found sufficient to meet the case. That it 
seems to me, was the scheme of the Cole as 
held in Panduranga Mudaliar v. Vythil- 
inga Reddi (16) until 1308 when s. 159 
then conferred upon the Court of the 
transferred area power to entertain the ap- 
plication in the first instance. 

“But this can not be read as taking away 
from the Court which passed the decree the 
power which it then had aesording to the 
unbroken current of authorities for many 
years which the Legislature must be taken 
to have recognised:” Seent Nandan v. 
Muthusamy Pillai,(9). To my mind there 
is a real distinction between jurisdiction to 
entertain an application for sale of property 
outside jurisdiction and jurisdiction to 
execute the decree by sale of such property. 
The case of Girindra v. Jarawas Kumari 
(17) indirectly recognises this distinction. 
in a recent Madras case Wallace, J, em- 
phasised the distinction andobserved “s. 37, 
however, does not forbid the view laid down 
in the Full Bench Oase in Seeni Nandan v. 
Muthusamy Pillai (9) that although the 
Oourt which originally passed the decree 
has no jurisdiction to execute it because of 
the transfer of territorial jurisdiction it 
has power to eatertaia as exscution applica- 
tion and transmit it to the Court having 
territorial jurisdiction to execute it " 


In the present case the application for , 


execution was made in July,iy 6, before the 
Gopaljgunj Court. Tne Oourts below have 
treated tne application in substance as one 
for th» transfer of the decree. In fact it 


(16) 39 M. 537. 
(17) 20 ©, 105, 
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was an application under O. XXI, r. 2 
Having received th application it was the 
duty of the Gopalgunj Oourt to send it for : 
execution to the Bhanga First Munsiff's Oourt 
having regard to the provisions of s. 39, 
cl. (b) of the Code of Civil Procedure. The 
Oivil Procedure Code is made appiicable to: 
execution of decree for rent under s. 143 of 
the Bengal Tenancy Aet. 

lam not unmindful of the recent decision 
of the Judicial Committee of the  Privy 
Council in the case of Banku  Behary 
Chatterjee v. Narain Das Dutt (12) where: 
their Lordships have laid it down finally 
that sn order made by a masteron the 
Original Side of the Court on anapplieation 
for transmission of a decree of the High 
Oourt to the Hooghly Court where immove- 
able property was situate was a ministerial. 
act and was not by itself a revival of the 
decree within the meaning of Art. 183 of. 
the Limitation Act. It could not be regard: 
ed as a judicial order. In that case that 
the master had no power to decide questions 
of limitation, ete, when dealing with an- 
application for transmission of the decree. 
Oan it be said that that case is authority 
for the proposition that the Court which 
passed the decree cannot deal with certain 
objections which may be raised to the 
application for execution by the judgment- 
debtor before the decree is sent to some 
other Court for execution under s. 39 of the 
Code of Civil Procedure. I am extremely 
doubtful if it can be regarded as an autho- 
rity for*that proposition. The observations 
of the Judicial Committee should be under- 
stood with reference to the special practice. 
prevailing in the Original Side of this 
Court. 

For these reasons I agree with my learned 
brother that the appeal must be allowed. 

A. Appeal allowed. 


CLACUTTA HIGH COURT. 
GOrvin APrEAL No. 131 oF 1927. 
January 7, 1930. 4 
` Present:—Mr Justice Ghose. 
KRISHNADHAN LAHA AND ANOTHER— 
PLAINTIFF&—AÀPPBLLANTS 
yer sus 
BROJENDRA NATH DAS AND oTHERS— 
DEFEN: as TS— Rg?PONDENTS. 
Limitation Act (IX of 1908), Sch. I, Arts. 44, 91, 
142—Alienation by de facto guardian—Suit for re- 
covery of possession by minor—Limitation—Article 
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applicable—Ratificaifon of void transaction, effect 
of —Estoppel—Taking up vgconsistent position in liti- 
gation. 

Article 44, Limitation Act, would not apply unless 
the alienation was made by the natural or testamentary 
guardian or guardian appointed by a competent 
Court, [p. 158, col. 1.] 
©- Where an alienation was made by an uncle’s son 
acting as de facto guardian and it was not for legal 
necessity orfor the benefit of the minors and the 
latter brought a suit for recovery of possession on 
declaration of title: 

Held that the suit was not governed by Art. 44 or 
Art. 91, Limitation Act, but by Art. 142  [ibid.] 

Article 91 is a residuary. Article andit has also no 
referenee to a case or suit for recovery of possession. 

Where a lease by a guardian is void ab initio, subse- 
quent acceptance ofrent by the minor on attaining 
majority cannot validate it. [p 158, col. 2.] 

Where the contesting defendants pleaded thatthe 

-other defendants were not necessary parties and did 
not implead them in an appeal preferred by them but 
contended in a second appeal preferred by the 
plaintiff that the appeal was incompetent as the very 
same persons were not impleaded as respondents: 

Held, that it was not open to the contesting defend- 
ants to raise such a pleain second appeal. 

Appeal against an appellate decr:e of the 
Third Additional DistrictJudge,24 Parganas, 
dated the 20th December, 1926. 

Mr. Prokas Chandra Pakrasi, for the 
Appellants, 

Mr. Kalikinkar Ckakravarty for Mr. 


Hiralal Chakravarty, for the Respondents. 


JUDGMENT.—Plaintiffs sue for re- 
covery of possession of the disputed land 
on adeclaration of their title thereto. It 
appears that there were two brothere, 
Trailokya Laha] and Gobinda Laha. 
Trailokya the elder died in 1312 B.S. leaving 
a son Ashu defendant No. 8. Gobinda died 
in 1314 B.S. leaving two sons Krishna, 
plaintiff No. land .Netai. plaintiff No, 2. 
It appears that in 1301 Gobinda acquired 
mourashi right to the land in suit by a 
document Ex. 2. On 23rd Jaistha 1318, 
corresponding to 6th June, 1911, defendant 
No. 8, purporting to act as guardian of 
the minors plaintiffs Nos. 1 and 2 and 
alleging that they had four anoas share 
each and he had the remaining eight annas 
share in the land in suit, granted a per- 
manent lease to one Tarini by the doeu- 
ment which is marked Ex. O. Tarini's 
heirs, defendants Nos 6 and 7, conveyed 
the lease-hold to defendants Nos.'1 to 5 
Plaintiff's case is that the disputed land was 
acquired by Gobinda Laha alone after he 
had separated from his brother Tarini in 
1290 B. 8. that defendant No. 8 was never 
the guardian,of the plaintiffs and was not 
entitled to grant mourashi pottah to Tarini, 
that the aforesaid potiah is a mere paper 
transaction and that the plaintiffs were not 
benefited by it. Hence the plaintifis sue 
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for a declaration that the potiah in ques- 
tion was null and void and for recovery 
of possession of the disputed land from 
the defendants The suit iscontested by 
defendant Nos, 4 and 5.. Their defence is 
that Gobinda.and Trailokya never separat- 
ed in 1290 B. S. as alleged by the plaintiffs, 
that separation between Ashu defendant 
No.8 and the plaintiffs took place only 
in 1322 B, 8., that Ashu was de jacto 
guardian of the plaintifs during their 
minority and he granted the pottah in suit 
for the benefit of the minore' estate, and 
that the pottah conferred good title on 
Tarini. The learned Munsif held that 
Traiiokya and Gobinda separated in 19290 
BS,that the property in the suit was 
acquired by Gobinda alonein 1301 B B. 
that the pottah in suit was not a bona fide 
nor valid transastion and that it was not 
for necesrity or benefit to the estate of the 
minors. Hs accordingly decreed the suit, 

On appeal by defendants Nos, 4 and 5 
the learned Subordinate Judge held that 
Tarini never separated from Gobinda and 
that the disputed land was the joint pro- 
perty of thetwo brothers. He, therefore, 
found that Ashu had eight annes share 
and the plaintiffs had the remaining eight 
annas share in the property, He, further, 
found that Netai plaintiff No, 2, on attain- 
ing majority in 1323, accepted rents from 
lessee and thereby ratified the lease to the 
extent of his share. Healso held that as 
the suit had not been brought within 
three years of Netai's attaining majority 
the suif with regardto him was barred by 
Jimitation and so the lease to the extent 
of Netai's four annas share must stand 
good. With regard to the remaining four 
annas share of plaintiff No 1, Krishna, he 
held that the pottah was not for pressing 
necessity nor for the benefit of the minor 
and, therefore, it was liable to be set aside. 
He accordingly decreed the suit in part 
for four annas shareof plaintiff No 1. The 
present second appeal is preferred by the 
plaintiffs. 

There is a preliminary objection that the 
appeal is incompetent because defendants 
Nos. 1, 2and3 have not been made parties 
respondents These defendants have never 
appeared to contest and the suit was decreed 
as against them ez parte with costs. The 
contesting defendants Nos, 4 and 5 in para. 
6 ofthe written statement pleaded that 
defendants Nos. 1, 2, 8. 6 and 8 were not 
necessary parties and that because of them 
the suit was bad for misjoinder of parties, 
Tn their appeal beforethe lower Appellate 
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Oourt also these contesting defendants left 
out'the other defendants whom they alleged 
to be unnecessary parties, It does not, there- 
fore, liein their mouth now to take the point 
in this Court that the appealis incompetent 
because these very same persons are not 
impleaded as parties respondents. S» far 
as the plaintiffs appellants are concerned 
they are content toleave these defendants 
out and let the decree of the lower Appellate 
Court remain untouched with regard to 
them. Therefore, it cannot be said that the 

` present appeal is incompetent because these 
defendants have been left out. 
. Coming to the merits, the point is whether 
the learned Subordinate Judge was right 
in holding that the suit as regards plaintiff 
No. 2 is barred by limitation. He has 
taken this view evidently relying upon 
Art. 44, Limitation Act, It is contended by 
the learned Advocate for the appellants that 
that Article would not apply unless it could 
be shown that Ashu defendant No, 8 was 
either the natural guardian, or testamentary 
guardian, or guardian appointed by a com- 
petent Court in respect of the two minors. 
This view is supported by the decision of 
this Court in appeal from Appellate Dacree 
No. 2362 of 1922 in which the learned Judges 
followed the case of Matadin v. Ahmad Ali 
(1. The learned Munsif took the correct 
view in holding that Ashu was not the 
natural guardian in view of his relationship 
towards the minors: see for instance the case 
of Kristo Kisor Neogy v. Kadermoyee 
Dassee (2. Inthe case to which I have 
already referred the de facto guardian was , 
an uncle, while in tbe present case Ashu is 
an uncle's son and the present case is also 
rather worse, because it has been concur- 
rently found that the lease was not for legal 
necessity nor for the benefit of the minors. 
In this view the learned Advocate for the 
appellant has contended that Art, 44 did 
not apply and that the proper Article 
would be Art. 142, Limitation Act, 
according to which the suit would be 
within time from the date of the lease to 
Tarini. The learned Advocate for the 
respondents concedes that Art. 44 does 
not apply, but he contends that in any 
case Art. 91 would apply. This contention 
cannot be accepted because Art. Yl iga re- 
siduary Article and it has also no refer- 
ence to a case or suit for recovery of* 


(1) 13 Ind. Oas 976: 34 A. 213; 39 I, A. 49; 150. 

49; 16 O. W. N. 338; 11 M. L, T. 145; (1912) M. W. 
; 9 A. L. J. 215; 15 O, L, J. 270; 14 Bom. L. R. 

2; 23 M. L, J. 6 (P, 0.) 

(2) 2 0. L. R. 583, 
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possesson. I must hold, therefore, that the 
learned Munsifie torrect in deciding that 
the suit is not barred by limitation, the 
plaintiffs having come within 12 years 
from the date of the pcttah of 1318. 

The next point is whether plaintiff No. 2 
can have the potiah set aside with re- 
gard to his four annas share. Thelearned 
Subordinate Judge has taken the view 
that he has ratified the lease on attaining 
majority, It is contended by the learned 
Advocate for the appellants that the lease 
was void ab initio because Ashu “was not 
an authorized guardian and, therefore, he 
had no authority to make any transfer of 
the minors’ share, and it has been found 
that there was no benefit to the minors’ 
estate. It is contended on the other side 
that, even though Ashu was not the 
guardian still he was in the position of a 
karta of the joint family. But that would 
not give him authority to alienate the 
minor's share, without having firat taken 
ihe Court's sanction as guardian, The 
alienation was thus void ab initio and 
subsequent acceptance of rent by plaintiff 
No 2 did not have the effect of ratifica- 
tion: see for instance the case of Mauji 
Ram v Tara Singh (8). In this view the 
pottah is liable to be set aside with re- 
gard to four annas share of plaintiff No. 2. 

It is further contended by the learned 
Advocate for appellants that the learned 
Subordinate Judge was wrong in revers- 
ing the Munrifs finding that Ashu had 
no share at all in thedisputed property. 
But on this question the matter is con- 
cluded by the findiags of fact arrived at 
by the learned Subordinate Judge. No 
doubt, in his judgment. the learned Judge 
has not considered in detail all the points 
mentioned by the learned Mansif; still the 
judgment shows that the evidence and 
the circumstances were considered and the 
findings of fact are there. On this point, 
therefore, the appeal must be dismissed. 

Tae result is that the appeal will succeed 
with regard to four annas share of plaint- 
iff No.2 and the suit would be decreed in 
respect of that share. The appeal is thus 
allowed in part with proportionate costs in 


all the Courts, 
A. Appeal allowed in part. 
(8) 3 A. 852, A, W. N. (1881) 97. 
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CALCUTTA HIGH COURT. 
ORzi1mINAL APPEAL No. 475 or 1930. 
December 10, 1930. 

Present :—Mr. Justice Lort- Williams and 
Mr. Justice 8. K. Ghose. 
RAHIJADDI AN» OTH&RS— ÁPPELLANTS 
versus 
EMPEROR--Orr»srrg PARTY. 

Evidence Act (I of 1872), ss. 2, 165— Criminal Pro- 
cedure Code (Act V of 1898), s. 162—Statements before 
Police not properly proved—Use of such statements to 
discredit witness, legality of. 

Section 2, Evidence Act, leaves the provisions of 
the Oriminal Procedure Code unaffected, and the 
powet conferred on a Judge under s. 165, Evidence 
Act,cannot be exercised for the purpose of introducing 
evidence in contravention of the provisions of s. 162, 
Criminal Procedure Oode. [p. 160, col 1.] 

Where certain alleged statements before the Police 
were not properly put in evidence under s. 162, Cri- 
minal Procedure Code, and were not even proved as 
substantive evidenc e and yet the Judge made 
use of them in order to discredit the witness in so 
far_ashe did not support the prosecution case: 

Held, that the procedure was illegal. [ibid.] 

Messrs. Santosh K. Basu ana Shyam 
Prosanna Dev, for the Appellants, 

Mr, Anil Chandra Roy Chowdhury, for the 


Crown. 


JUDGMENT. 

S K. Ghose, J.—Tnese seven appel- 
lants wers triea before the learned Sessions 
Judge of Tippera on charges under sa. 302/ 
149 and 148, Indian Penal Code, and the 
appellant Afear was further charged under 
8. 402/114, Indian Penal Code. The Jury 
by a majority of 7 to 2 returned a verdict of 
guilty on these charges and the learned 
Judge agreeing sentenced the appellants to 
undergo transportation for life. I need not 
now set forth all the facts alleged by the 
prosecution, and they have been clearly 
detailed by the learned Judge in his charge 
to the Jury. It is alleged that on 17th 
October last at about 11-3U P. m. these 
appellants and others entered the house of 
one Sultanerma and killed her and her 
husband Nabi Newaz by hacking them with 
cutting instruments. The occurrence is 
alleged to have been witnessed by two 
persons, Majid and Sadagar, and the other 
witnesses came afterwards. The learned 
Judge in his charge to the Jury dealt with 
the evidence of all witnesses in its various 
aspects and explained that the decision 
must rest mainly on the evidence of the two 
eye-witnesses, Majid and  Sadagar. He 
plainly told tne Jury that if they accepted 
his view, they would rule out the evidenceof 
Sadagar, so that they would be left with the 
evidence of Majid alone. I may say here 
that in his judgment accepting the verdict 
of the Jury the learned Judge remarks 
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that he does not believe that Sadagar 
witnessed the murder at all, and that had 
he been sitting singly, he would have held 
ituneafe to conviet on the evidence of 
Abdul Majid alone. Now, one of the witness- 
es, Ramju Ali whois witness No. 5, says 
something which touches very closely the 
evidence of Abdul Majid. The eviacer ce of 
witness No. ò goes against the prosecution 
particularly on two points. First, he says 
that he did not see Abdul Majid at the 
village the previcus evening, the case for 
prosecution being that Abdul Majid had 
come tothe village the previous evening 
with the deceased Nabi Newaz, Secondly, 
the witness says that, hearing the shrieks of 
Sadagar and Sadagar's wife, he got up and 
wentso far as the bank of Sultanerma's 
tank and, feeling frightened, he came back 
and called some neighbours; that then he 
went to Sadagar's house and found Sadagar 
Sobhan and Majid; and that by that time 
the sun had risen; thereby implying that 
the occurrence had taken place at about 
sunrise. Tne defence case apparently was 
that Majid had comein the morning after 
the occurrence, on being sent for. The 
learned Judge at the end of the cross- 
examination of this witness put certain 
questiona to him with reference to state. 
ments made by him before the Police and 
which were inconsistent with his present 
deposition. In his answer the witness said 
that he did not remember making those 
statements before the Police. In his charge 
the learned Judge deals with the witness in 
this way: he discussed the evidence and 
pointed out how it did not support the 
prosecution version. He then told the Jury 
what statements the witness had made to 
the Police, as if all that was substantive 
evidence, and by reason of those dig. 
crepancies the learned Judge sought to 
discredit the witness in so far ashe did not 
support the prosecution case. In my judg- 
ment the learned Judge misdirected the 
Jury in thus referring to statements alleged 
to have been made before the Police, No 
doubt under s. 165, Evidence Act, a Judge 
has power to ask any question he pleases in 
order to discover or to obtain proper proof 
of relevant facts but, as the section itself 


‘shows, that power has its limitations, I 


quote from Ameer Ali and Woodroffe's Law 
of Evidence, 1925, page 1002. “The Judge 
may ask any question in any form and at 
any stage of the cause, and to a certain 
extent even allow parties or their Advocates 
to do so. This however, does not mean 
that he can receive illegal evidence at 
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pleasyre, for if such be left to the Jury, a 
new trial may be granted, even though the 
evidence were extracted by questions put 
from Bench, but it is a power necessary to 
prevent justice . being ^ defeated by 
technicality, to secure indicative evidence 
and in criminal cases to assist in fixing the 
amount of punishment.” 


In the present case the alleged statements: 


before the Police were not properly put in 
evidence under s. 162, Criminal Procedure 
Code; they were not even proved as sub- 
stantive evidence. Yet the learned Judge 
made use of them in order to discredit the 
witness in so far as he did not support the 
prosecution case. This he was not entitled 
todo. Iam supported in this by the case 
of Keramat Mandalv Emperor (1) where in 
similar circumstances it was pointed out 
that s. 2, Evidence Act, left the provisions 
of Oriminal Procedure Oode unaffected, and 
it was held that the power conferred on & 
Judge under s. 165, Evidence Act, could not 
be exercised for the purpose of introduc 
ing evidence in contravention of the law 
viz. 8. 162, Criminal Procedure Oode, In 
that case the statements in question were 
not important. In this case, however, the 
charge shows that the learned Judge laid 
stress on the evidence of P. W. No. 5 
Ramju Ali, and it was important, as it 
concerned the credibility ofthe eye-wit- 
ness Abdul Majid. The misdirection is, 
therefore, material. I may further point 
out that in dealing with Ramju Ali the 
learned Judge at one place of his charge 
said that he was of theopposite camp. But 
he omitted to bring to the notice of the 
Jury that this was the same: witness who 
had given evidence for Nabi Newaz in a 
case under s. 110, Oriminal Procedure Code, 
against the appellant Afsarad li and others. 

We think, therefore, thatthe order of 
conviction and sentence passed by the 
learned Judge must be set aside and the 
case must be re-tried according to law. 

Lort- Williams, J —I agree. 

i Revision allowed. 
Reatrial ordered. 

as. 453; A. I. R. 1926 Oal, 147; 27 Or. L 
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CALCUTTA HIGH COURT. 
GovE&NMENT OpimgnaL ÁAPPsALS Nos. 7 
AND 8 oF 1931 
December 22, 1930. 

Present :—Mr. Justice Lort Williams and 
Mr. JuaticeS, K Ghose, 
SUPERINTENDENT AND 
REMEMBRANOER or LEGAL 
AFFAIRS, BENGAL — APPELLANT 
"versus 
TIJATULLA PAIKAR- RESPONDENT, 

Criminal Procedure Code (Act V of 1898), ss. 9, 476 
—Offence before Additional Sessions Judge— Power of 
Sessions Judge to make complaint—Complaint—HP'ailure 
to record expressly that enquiry is necessary, effect of. 

Although the provisions of s. 476, Criminal Pro- 
cedure Code, in this behalf are not mandatory but 
permissive, yet ifthe Court decides to make a com-: 
plaint, it must record a finding that in its opinion 
it is expedient in the interests of justice that an 
enquiry should be made. But the absence from the 
record of an express finding, or a finding in the 
exact words of the section will not invalidate the 
complaint It is sufficient if the record shows clearly 
that the Court has applied its mind to the question 
of expediency, and has come to the conclusion that an 
enquiry is expedient. 

Keramat Ali v. Emperor (5) and Surendra Nath 
Jana v. Kumeda Charan Misra (6), referred to. 

A finding merely that there is a prima facie case, 
or that statements were contradictory is not sufficient. 
But a finding that the evidence given was false, 
followed by a complaint, would probably be sufficient 
to raise the inference that the Judge found that an 
enquiry was expedient. 

Bhuban Chandra Pradhan v. Emperor (7) and 
Satish Chandra Mallick v. Emperor (8), referred to. 

Under s. 9, Criminal Procedure Code, the Local 
Government is empowered to establish a Court of 
Session forevery Sessions division,{and to appoint 
a Judge of such Oourt and Additional Sessions 
Judges and Assistant Sessions Judges to exercise 
jurisdiction in such Court, and to direct at what place 
or places the Court of Session shallsit. But there is 
only one Court of Session in each Sessional Division 
though manned by a number of Judges-and the 
Sessions Judge, can, therefore, makea complaint in 
respect of an offence committed before the Court of the 
Additional Sessions Judge. 

Queen-Empress v. K. Kunjan Menon (1), Emperor v. 
Molla Fuzla Karim (2), Bai Kasturbai v. Vanmalidas 
Lakhmidas (3) and Shaik Bahadur v. Shaikh Eradat- 
ulla Mallick (4), relied on. 


Criminal appeal from the orders of Sub- 
Divisional Officer, Bogra, 


Messrs, Nirmal Kumar Sen and Suresh 
Chandra Talukdar, forthe Accused 

Messrs B. M. Sen and Anil Chanara Roy 
Chowhary, for the Crown. 


JUDGMENT. 


Lort-Williams, J.—Tjhese are ap- 
pesls against tne orders of the Sub-Dvision- 
al Officer of Bogra acquitting the two 
appellants of charges under s. 192, Indian 
Penal Code. 4 
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Theappellarts were search witnesses ina 
case under s. 3923/4, Indian Penal Code. 

Before the Oommitting Magistrate on 
12th March 1929 they deposed that certain 
ornaments had been found, that a search 
list had been made and signed by them, 
that labels had been attached tothe orna- 
ments, and that these also had been signed 
by them. 

Before Mr. B. O. Ohatterji, the Additional 
Sessions Judge of Pabna and Bogra, on 
13th September 1929, they identified the 
search list, but said that they could not 
remember what ornaments had been found, 
and that they had signed some small pieces 
of paper, but could not say what had been 
done with them. Oonsequently, Mr, B. C. 
Ohatterji, issued notices to the appellants to 
show cause why they should not be prose- 
cuted for perjury under s. 193, Indian 
Penal Gode. 

Mr. B. C. Ohatterji made over his charge 
on 23rd December 1929, and the appellant 
showed cause before Mr. J. CO. Lahiri, the 
Sessions Judge of Pabna and Bogra, on 
25th January 1939; and on 10th February 
1930, he made a formal complaint against 
the appellants In this he stated as the 
ground of complaint merely that the appel- 
lants intentionally made false statements. 
He did not say in terms of s. 476 (1), Ori- 
minal Procedure Oode,that he was of opinion 
that itwas expedient in the interests of 
justice that an inquiry should be made. 
But in his order which is recorded, he said: 
“The mere fact that conflicting statements 
are made by a witness on different occasions 
does not justify a prosecution for perjury, 
but such prosecution is quite legitimate 
when it appears that the conflict is due not 
to any loss of memory or the like, but to 
some intended contrivance to defeat a case 
already proved......... Such conduct on:the 
part ofa witness to intentionally make false 
statements should be legitimately made the 
subject of prosecution. A complaint will 
therefore be made.” 


On trial by the Sub-Divisional Officer of 
Bogra the appellants stated that they had 
not willingly made false statenfents, that 
they had stated only what they remembered, 
and that any discrepancy was due to the 
intervalof six orseven months which had 
elapsed between the making of two state- 
ments. d 

Also they contended that the Sessions 
. Judge had no power to make the complaint 


under s. 476 (1), because the offence (ifany) ` 


had been committed, not before his Court 
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` Sessions Judge. 


` Additional Sessions 
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but before the Court of the Additional 


The trial Magistrate in his judgment 
stated that the appellants had filed written 
statements in which they had explained 
that their depositions before the Additional 
Sessions Judge wera not properly explained 
to them and that no specific questions had 
been put, whether the labels signed were 
attached to the ornaments, Thus,it could 
not be said that the appellants had denied 
having stated that the labels were attached 
to the ornaments and that, no other 
points intheir statements were exception- 
able. Thatapart from the question that 
the evidence had not been properly explain- 
ed to the accused so as to make them realize 
their responsibility sad that their attention 
had not besn drawn specifically to the 
actual point about attaching the labele to 
the ornaments, there was aserious legal 
defect which had vitiated the trial. Then 
he went on to hold thatthe Sessions Judge 
had no power to make the complaint for the 
reasons already stated. This is the first 
point which we have to decide, andin our 
opinion the Magistrate was wrong. 
` Under s, 9, Griminal Prosedure Oode, the 
Local Government is empowered to estab- 
lish a Oourt of Session for every Sessions 
division, and to appoint a Judge of such 
Court and Additional Sessions Judges 
and Assistant Sessions Judges to exercise 
jurisdiction in such Court, and to direct 
at what place or places the Oourt of 
Session shall sit. 

Thus there is only one Court of Session 
in each Sessional division,sitting at different 
places, and manned by a number of 
Judges. The Oourt is the Court of Session. 
Itis not accurate to refer to the 'Oourt of 
the Sessions Judge,” and the “Oourt of the 
Judge” and so on, 
except colloquially. Just as in the High 
Court, we do not refer tothe constituent 
Court3as the Courts of any particular Judge, 


either permanent" or "additional." 


The offence under e, 193, Indian Penal 
Code, was committed. (if at all), before 
the Oourt of Sessions of Pabna and Bogra, 
and the complaint was made by a Judge 
of that Court. ; 


If authority is required for such aself. 
evident proposition it will be found in the 
following cases:  Queen-Empress v. K. 
Kunjan Menon (1). Emperor v. Molla Fugla 
Karim (2). Bai Kasturbai v, Vanmalidas 


(1) 1 M. L. J. 397, 
(2) 33 G, 193; 3 Or, L.J, 365, 
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Lakhmidgs (3) and Shaik Bahadur v, Shaik 
Eradatuila Mallick (4). The second point 
to be decided is whether the complaint was 
invalid because the Judge omitted to 
record an express finding thatin his opinion 
it was expedient in the interest of justice 
that an enquiry should be made, 

We have been referred to Keramat Ali 
v. Emperor (5) at p. 1314* where 
Rankin, O. J. said that he looked 

“in vain fcr any such recorded finding, and 
get aside the order but not on that ground 
and Surendra Nath Jana v. Kumeda Charan 
Misra (6), where Pearson, J., seems to have 
regarded the above judgment of Rankin, 
O. J., 88 an authority for the proposition 
that the recording of such an express 
finding is essential and that the Court's 
finding under s 476, cannot be inferred 
from the terms of its judgment or order. 

In ouropinion, although the provisions 
of the section are not mandatory but per- 
missive, yet, if the Court decides to make 
a complaint, it must record a finding that 
in its opinion it is expedient in the inter- 
esteof justice that an enquiry should be 
made. Moreover, it would be convenient 
and would save the time ofan Appellate 
Court if such finding were expressly re- 
corded. But the absence from the record 
ofan express finding, or a finding in the 
exact words of the section will not invalidate 
the complaint. 

The Court need not repeat the exact 
words of the section like a parrot. It is 
sufficient if the record shows clearly that 
the Court has applied its mind to the 
question of expediency, and has come to 
the conclusion that an enquiry is expedient, 
A finding merely that there is a prima 
facie case, or that statements were con- 
tradictory ag in the two cases mentioned 
above, will not be sufficient. It is not in 
every one of such cases that an enquiry 
is expedient in the interest of justice. 
But a finding that the evidence given was 
false, followed by a complaint, would pro- 
bably be sufficient toraise the inference 
that the Judgefound that an enquiry was 
expedie.t: see Bhuban Chandra Pradhan 
v Emperor (7), per 0.0. Ghose, J., 
at page 284,* and the -view which 

(3) 88 Ind. Cas. 709; A. I. R. 1925 Bom. 436; 26 Or. 
L, J. 1189; 49 B. 710; 27 Bom. L. R. 616 

(4) 6 Ind. Cas. 801; 37 O. 642; 11 Cr. L. J. 40 


7. 
(5) 113 Ind. Oas. 842; A.J. R. 1928 Cal. 862; 55 
1312; 30 Or. L. J. 221. Gal, 


J. 783; 55 O 279. : 
7"*Pages of 55 Cal. —[Ed. 
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we have expressed 


(128 lnd.Oas.416; A. I. R. 1930 Oal. 352; 51 O. L. 
208. . 
(7) 104 Ind, Cas. 111; A. I, R. 1927 Cal. 628; 28 Or. L, 
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seems to have 
been adopted by Pearson, J., in a later case 
reported in Satish Chandra Mallick v. 
Emperor (8), ana finds some eupport also, in 
the jucgment of Rankin, C. J., in Keramat 
Ali's case (5) (supra) 

So far as concerns the present appeals we 
are of opinion that there is on the record 
a finding sufficient to satisfy the provisions 
of the section. The learned Judge states 
quite clearly that mere conflict between 
different statements is not sufficient, but 
that when it appears that the conflict is 
due not to loss of memory or the like but 
to deliberate falsehood, prosecution is 
legitimate, and therefore he makes the 
complaint. 

This is equivalent to a finding that an 
enquiry is expedient in the interests of 
justice. 

Finally, it was contended by the Orown 
that the Magistrate did not acquit the 
accused upon the merits, and that the 
case should be sent back to him for 
further consideration. Alternatively, that 
upon the evidence the accused ought to have 
been convicted. 

In our opinion it is clear that the Magis- 
trate acquitted the accused upon the 
merits, as well as upon the point of law 
whicn was raised, and we see no reason to 
interfere with his decision. 

These appeals, therefore, are dismissed, 

S.K Ghose, J.—I agree. 

A. Appeals dismissed. 

(8) 129 Ind. Oas. 110; A. I. R. 1930 Cal. 705; (1930) 
Or. Cas. 1105; 32 Or, L. J, 237; 52 O. L. J, 52, 


CALCUTTA HIGH COURT. 
Civiu APPEAL No, 16:8 cF 19:8. 
May z9, 1930. 
Present: —Justice Sir Zahbadur Rahim 
Zahid Subrawardy, Kr, and Mr. Justice 
Castello. 
BAST iNDIAN RAILWAY COMPANY 
Now Rep .gsasTav BY Tug SECRETARY 
or STATE rox INDIA in COUNOIL 
— DEFENDaNT—APPELLANT 
versus 
SANIRAM JIi MAL—PLAINTIFE— 
z Reve NDENT 
Railways Act (IX of 1890), ss. 77, 80, 140—Notice 
of claim— Notice actually given--Technical objection 
as to mode of service—Interference in second appeal— 
Thorough booking—Consignor's right to sue either 
company—Failure to implead both companies—Main- 
tainadility of suit. 
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The plaintiff sued the defendant company to re- 
cover the loss of ceftain piece-goods consigned to them 
to be deliveredto the plaintiff. Although several 
letters were sent and ample notice was given by the 
plaintiff to the company so astoenablethemto as- 
certain whether it wasan honestclaim, the company 
resisted the plaintiff's suit on the technical ground 
that no letter was sent to them by registered post so 
as to constitute legal notice under the provisions of 
s. 77 read with s.140. The lower Appellate Court 
considering the evidence on the point cameto the 
conclusion that letter was sent by registered post: 

Held, that in view of thefact that the company 
was resisting plaintiffs claimona highly technical 
point, the High Court would notinterfere with the 
lower Court's finding of fact. [p. 167, col. 2.] 

Where goods were consigned to the B. N. Railway 
at Nagpur to be delivered to plaintiff at Barakar, a 
station onthe E.I. Railway line and some of the 
goods were lost while they were in charge of the E. 
I. Railway and the plaintiff sued the E. I. Railway to 
recover the loss : 

Held, that under s. 80, Railways Act, the plaintiff 
was entitled to sue either the B. N. Railway as the 
company with whom the original contract was made 
or the E. I. Railway as the persons actually respon- 
sible for the loss and plaintiff having chosen to sue 
ihe latter,it did notlie with the defendant company 
tosuggest that the plaintiff ought to have brought 
in the B.N. Railway as defendants. [p. 168, col. 1.| 

Per, Costello, J.—Obiter. The object of s.77, Rail- 
ways Act, isto see that the company gets notice and 
there is no magic in the methods provided for by the 
section to see that it reachesit,if asa matter of fact 
the notice comes into its handseither by registered 
or ordinary post. |p. 167, col. 1.] 

Mahadeva Ayar v. South Indian Railway Com- 
pany Limited (1), referred to. 

Apveal against the appellate decree of 
the District, Judge, Burdwan, dated the 
9th March, 1928, 

Dr. Sarat Chandra Basak and Mr. Ambica- 
pada Chowdhury, tor the Appellant. 

Messrs. Narendra Kumar Basu 


Sumumar De, for the Respondent. 


JUDGMENT. 

Costello, J.—Tnis is an appeal from 8 
‘decision of Mr B. K Basu, the District 
Judge of Burdwan dated the 9th of 
March, 1528 In order to make it clear how 
the matter came before that District Judge 
it is necessary to refer to the history of the 
case. The suit out of which the matter 
arises was brought by one Sanirarn Jitmal 
against the Hast Indian Railway Company 
and hisclaim was in respect of 61 bales 
of piece goods which were sent om the 10th 
of May,1¥19, from Nagpur on the Bengal 
Nagpur Railway to be delivered to the 
plaintiff at Barakar, astation om the East 
Indian Railwayline. Tne goods in ques- 
tion were loaded in an E, I. Railway wagon 
at Nagpur and the wagon was then sealed. 
The wagon was sent over the B N. R line 
‘as far as Asansoi and there it passed into 
the charge of the E. I, Railway Company. 


and 


That company instead of forwardigg it to 
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Barakar apparently misrehding the direc- 


tion which was placed on the wagon sent it 


to Ohitpur taking the address to be not 
Barakar but  Barabazar. The Ohitpur 
Railway Station is the joint property ofthe 
E.I. Railway Co., and the E. B. Railway 
Company; and upon arrival there it was 
found that the consignment had been tam- 
pered with; one bale was missing and of 4 
bales there was only the gunny covering 
left. In effect, therefore, the plaintiff lost 5 
bales of piece-goods and he accordingly 
brought this suit against the E. I Railway 
Company torecover the sum of Rs: 2, 699-15 0 
88 damages together with a sum of 
Rs, 223 13-0 as interest making a total 
claim of Rs. 2,919-12-0, The E I. Railway 
Company resisted the claim mainly on two 
grounds; first of al], thatjthe Bengal Nagpur 
Railway Company has not been made a 
party to the suit, and secondly, that the 
notice as required by s. 77 of the Indian 
Railways Act, 1890 had not been properly 
served upon them. The suit was tried or 
atany rate the judgment was given by the 
Subordinate Judge of Burdwan onthe 30th 
June, 1922, and he made a decree in favour 
of the plaintiff for the sum claimed having 
found in favour of the plaintif on the 
issues raised. From that decision of the 
Subordinate Judge of Burdwan the matter 
was taken on appeal to the District Judge of 
Burdwan who wasthen Mr. P, E. Oammiade, 
The defendants had appealed on two 
grounds; first of all that the Oourt below 
was inerror in holding that the notice 
under ss, 77 and 1400f the Indian Railways 
Act had been duly served on the defend- 
ant Company's Agent; secondly the Court 
below was: wrong in holding that the loss 
ofthe goods had taken place while the 
wagon was in charge of the E. I. Railway 
Company. The learned District Judge of 
Burdwan found that no claim had been 
made in azeordance with law and that 
therefore the suit must fail. He also found 
that the plaintiff had been unable to estab- 
lish that the theft of the goods took place 
while they were in charge of the E. I. 
Railway Company, that is the defendant 
company. In thecourse of his judgment 
he said that “the Subordinate Judge was 
wrong in saying that the wagon was re- 
sealed at Asansol and there was absolutely 
no evidence that the wagon was examined 
on its arrival at Asansol. Ifthe wagon was 
tampered with between Nagpur and 
Dorgarpsrah the Bengal Nagpur Railway 
would be accountable for what was stolen 
on their lioe. The wagon was tampered 
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Bengal Railway at Ohitpur. Any theft that 
took place there would have to be account- 
ed for by that railway. I fail to see how 
the East Indian railway can be held liable 
for the loss of the goods”. He accordingly 
allowed the appeal and dismissed the suit 
with costs. Thereupon the plaintiff appeal- 
edto this Court and his memorandum of 
appeal was presented on the 27th June, 
1923, The appeal was heard by Mr. Justice 
Suhrawardy and Mr. Justice Graham on the 
12th January, 1926, It is necessary, I think 
that [ should refer to their judgment in 
some detail. They said: “The plaintiff 
appeals against the decision of the District 
Judge of Burdwan dated the 21st of March, 
1923, dismissing his suit against the Railway 
Company to recover Rs, 2,919-12-0 under 
the following circumstances.” And then 
they set out the circumstances under which 
the goods were consigned, They then said: 
“On the 10th of may. 1919, the plaintiff 
consigned 61 bales of piece goods to Barakar 
Station in the defendant company’s line. 
He obtained delivery of the goods on the 
9th of June, 1914. Before obtaining de- 
livery he found thatthe contents of 4 bales 
were short and that 1 bale was missing. 
‘He thereupon on the 4th June, 1919, sent a 
registered notice to the Agent of the com- 
pany of the loss. Hesent several letters 
to the Divisional Traffie Superintendent, 
the District Traffic Manager and the General 
Traffic Manager with reference to his claim. 
On the l2:h September, 1912 he wrote 
another letter to the Agent of the defendant 
company and the third letter was also 
written to the Agent on the 18th September, 
1919. These 3 letters to the Agent 
are numbered 1,4 and 6 and they are 
respective Exs. Nos. 4, 10 and 13. The 
plaintiff's case is that out of 61 bales he got 
delivery of 56 whole bales. He did not get 
delivery of 1 bale and -of the remaining 4 
bales he found that they were tampered 
with and portions of the goods abstracted 
therefrom He, therefore, claims from the 
company Rs. 2,6%5-15-0 price of the goodea 
lost and the balance as interest on that 
amount.” Then my learned brothers said: 
“Two principal points were raised in the 
case; first, whether there was sufficient com- 
pliance with the provisions of s. 77 of the 
{ndian Railways Act, namely, whether notice 
of the claim was served on the Agent before 
the suit was brought,and secondly, whether 
the loss was occasioned on the defendant's 
line or whether it could have taken place 
on the Bengal Negpur Railwayand whether 
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the said railway was a netessary party to 
the suit. It should he noted that it is 
not disputed now that the consignment 
was not covered by a  Risk-Note. The 
trial Court found both the points in favour 
of the plaintiff and decreed the suit The 
defendants appealed and the learned Die- 
trict Judge in the first Appellate Oourt 
held, on the first point that the plaintiff 
had failed to prove that notice of the 
claim was served on the Agent; andon 
the second point, that the plaintiff had 
failed to prove that the loss occurred on 
the defendant’s line and could not have 
occurred on the Eastern Bengal Railway 
Station at Ohitpur. " The learned Judges 
then referred in detail to the letter of 
the 12th September, 1919, and then they 
said: “It ie argued that this letter should 
be treated as notice in sufficient compli- 
ance with the requirements of s. 77." Then 
theyzwent on to say: “The trial Court with 
reference to this exhibit remarks that 
‘there is no reliable evidence to show that 
it was sent by registered post; and on 
that point the evidence consists of the 
testimony of Kalipada who says that the 
press copy is of a letter written by him 
and Bala Buksh proves that he registered 
the letter written by Kali Babu.’ 
This evidence was accepted by the Sub- 
ordinate Judge as proving the posting of 
the letter to the Agent. The learned 
District Judge has not examined the evi- 
dence with reference to this document as 
he might have been of the opinion that it 
was not & notice under. the law. The 
learned Judges then came to theconclusion 
that as the learned District Judge had 


‘not taken that letter into account and had 


not considered the evidence with reference 
to it, it was necessary that the matter 
Should be sent back to the lower Appellate 


.Court for & re hearing of the appeal on 
“that point. 
second point, With regard to that they 
said: “It has been argued that the learned 


Then they dealt with the 


District Judge is wrong in holding that 
the Railway Station at Ohitpur belongs to 
the Eastern Bengal Railway whereas it 


appears from the evidence of D. W. No. 3 


that it is a joint Station of the Eastern 
Bengal and the East Indian Railway Oom- 
panies. It is also pointed out the learned 
Judge is not right in saying that there 


_is absolutely no evidence that the wagon 


was examined on its arrival at Asansol. 
We have been referred to D. W. No. 2 on 
this point; and as we are of opinion that 
this case should go back to the lower 
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Appellate Court fer a re-hearing of the 
appeal on the firat point, we direct that 
these questions may also be reconsidered 
by that Court." The result of the appeal 
to this Court to which I am refering was 
that the decree of the lower Appellate Court 
was set aside and the case remanded to 
that Court fora re-hearing of the appeal 
on the question as to whether the letter 
dated the 12th September, 1919, was pro- 
perly served on the Agent within the 
meaning of s, 140 of the Indian Railways 
Act. Then this Court directed that that 
point was to beconsidered on the evidenca 
as it stood on the record. The judgment 
further directed that the lower Appellate 
Court would also consider the objection 
taken by the appellant with reference to 
the second point as indicated above. It 
will, therefore, be seen that on the refer- 
ring back of the case to the District Judge 
of Burdwan he was directed to deal with 
two matters; first, to determine whether 
or not the letter of the 12th September, 
1919, was sufficient in such circumstances 
as to constitute a valid notice to the defend- 
ant company under s. 77 of the Indian 
Railways Act read with s. 140 of that Act 
Secondly, whether or not the evidence 
showed that the lossof the goods occurred 
while they were subsequently in charge of 
the Eastern Bengal Railway Oompany. 
The case having gone back to the District 
Judge of Burdwan, came before, Mr. B. K. 
Basa who had succeeded Mr. Oammiade 
in tha office of District Judge, with regard 
to the first point he said referring to the 
letter of the 12th September, 1919. “On 
the other hand, no body comes frcm the 
defendant's eide to deny specifically the 
receipt of the letter to state that it was 
received in an ordinary unregistered cover. 
The written statement merely stated that 
the plaintiff did not give any notice to 
the Agent under ss. 77 and 140 of the 
Railways Act. This is not very explicit, 
but on the other hand the plaint did 
not give any particulars of the notices 
issued either. In the circumstances it ig 
difficult to say that taere is strict proof 
of the notice being sent registered. It is 
however argued thet everybody knows that 
letters to the Agent of a Railway Oompany 
must invariably be registered and that we 
can takeit that if the letter was despatched 
at all it wad cent registered. In my 
judgment this argument may be accepted 
and I find that the notice in question 
was duly served as required by the law. " 
He then proceeds to say: “The next ques- 
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tion is whether the loss occurred on the 
B. N. Railway or on the E. I. Railway.” 
After having referred to Some of the evi- 
dence he said: “ My predecessor was how- 
ever clearly in error in supposing that there 
was no evidence as to the wagon being ex- 
amined at Asansol.” Defendant Witness No. 
2 stated clesrly that there was nothing 
wrong in the wagon in question which had 
the seals of Nagpur and Dorgarpareah on 
either side of it before it was made over 
to the E. I, Railway at Asansol.’ Then as 
to Ohifpur where the loss is said to have 
taken place “It is true that D. W. No. 3 
who proves the loss is & servant of the 
E. B. Railway and could not say when the 
wagon was made over tothe E. B. Railway 
suggesting that it was in the custody of 
the E. B. Railway when if was examined. 
But Ohitpur is a joint station of the E. 
I. Railway and E, B. Railways and in the 
state of the evidence it can be taken that 
iheloss or theft took place before the wagon 
was made over to the E, B, Railway if 
it was actual made over to them and 
not afterwards, I, therefore, answer both 
questions in favour ofthe plaintiff”. 

The learned District Judge seems to 
have been under a misapprehension as to 
what this Court had intended him to do 
in the matter because it seems clear from 
the judgment of this Court that the inten- 
tion was that the case having gone back 
to the learned District Judgeof Burdwan 
he should finally dispose of the appeal. 
But instead of so doing he returned the 
record for submission before this Court 
and as a result of that, the record was 
apparently put before the same Bench and 
an order was made by this Court on the 
21st December, 1927, directing the record 
of the case to be sent back once more 
to the lower Appellate Court with a request 
that the appeal should be re-heard on all 
the points including the points suggested 
in the judgment of this Court dated the 
12th January, 1926, Thereupon the matter 
was once more sent before the District 
Judge of Burdwan for the second time 
and on the Yth of March 1928, he gave 
a further judgment which began in this 
way: “This appeal hasagaia been returned 
to this Court by the Hon'ble High Gourt 
efor re-hearing on all the points and for 
finsl disposal" He then set outa brief 
chronological history of the case and 
pointed out that the E. I. Railway Com- 
pany’s defence was, first, that the notice 
of tne claim was not sent by retgistered 
post, and (2) that it had not been shown 
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that the loss occurred on their line and 
not on B. N. Railway or on the E. B. Rail- 
way. He said: “In my judgment datedthe oth 
September, 1927, I gave reasons for holding 
that both these defences were without 
substance and he concluded by saying 
that he saw no good reason for revising his 
findings recorded on the 5th December, 
1927, and he once more dismissed the appeal. 
That is the decision out of which the 
appeal with which we are now concerned 
arises; but as in effect it merely reiterates 
and confirms so far as the material points 
are concerned the previous judgment dated 
the 5th December, 1927, for practical pur- 
poses it is that judgment that we have to 
concern ourselves with and this appeal is in 
fact an appeal by the E I. Railway Company 
against the conclusion arrived at by the learn- 
ed District Judge in his judgment of the 5th 
December, 1927. The main point which 
has been taken before us once again is the 
question of the validity ofthe notice which 
was given to the E. J. Railway Company. 
The appellants are still concerning them- 
selves to contend that at no time did they 
ever receive such a notice as could be said 
to comply with the provisions of s. 77 of the 
Railways Act, 1880 read. in conjunction 
with the provisions of s.140 of that Act. 
Í desire to.say as forcibly as I can, that 
in my opinion the attitude adopted by the 
Railway Oompany in this matter is one 
which is in the highest degree reprehensible. 
As faras one can see it has never had at 
any timeseriously been contended by the 
Railway Company that the goods in ques- 
tion were not lost to the plaintiff nor was 
it contended that the suit was instituted 
against defendants who were not in fact 
responsible for the loss the plaintiff sus- 
tained. Throughout the proceedings from 
the first to the Jast the defence wasmainly 
founded upon this question of notice; but 
E. I. Railway Company has strenuously 
sought to escape the liability on what, after 
all. in the circumstances of this particular 
case,is a very technical point. A mere 
survey of the history of this case shows 
thatfor a period of no less than J1 years 
this Railway Oompany have been resisting 
the claim of the plainliff on a technical 
point aclaim which is honestly put forward 


on the part of the plaintiff. For myself, I" 


can only express regret that the manner 
in which these proceedings have been con- 
ducted on that point of view, reflects but 
little credit either on the Railway Company 
concerned or those who are responsible 
for the conduct of this litigation on behalf 
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of the Railway Compatfy. It seems to me 
deplorable thata public body which isin 
fact a Government Department should en- 
deavour to escape liability in the wayin 
which these defendants have been attempt- 
ing to absolve themselves, particularly 
having regard to the circumstances of this 
case because admittedly several letters weré 
sent to the Railway Company making a 
claim in respect of the loss which the 
plaintiff has suffered; and long before six 
months had elapsed correspondence + was 
going on between the parties indicating 
that the Railway Company had the matter 
in hand and were making enquiries into the 
plaintiff's claim. But in spite of all that 
when the matter came before the Court 
and throughout the various stages of the 
litigation the Railway Company have sought 
to contend that because, as they said, none 
of those letters were sent by registered 
post or at any rate because there was no 
strict proof that any of the letters were 
sent by registered post the defendant 
company ought not to be made liable. 
The appellants in the argument which was 
advanced before us in this appeal have 
relied upon the passage in the judgment of 
the District Judge of Burdwan to which I 
have already referred. It is quite true that 
the learned Judge says: “‘It is difficult to 
say that there is: strict proof of the notice 
being sent registered." He also says: "It 
is urged that everybody knows that letters 
to the Agent of a Railway company 
must invariably be registered and that we 
can take it that if the letter was despatched 
at all, it was: sent registered.” But the 
evidence given before the learned Subordi- 
nate Judge of Burdwan who tried the case 
shows that there was in fact some evidence 
that this or some ofthe other letters had 
in fact been sent by registered post. More- 
over the point, was never taken that the 
letter had not been sent to the proper 
officer of the defendant company, that is 
to say,tothe Agent. The defendant's sole 
contention was that it had not been sent to 
him “registered” as required by s. 140 of 
the Indian Railways Act, 1890. ‘It was in 
fact, never seriously contended that the 
Agent of the Railway Company did not 
receive anotice ofthe plaintiff's claim and 
it is indeed obvious from the correspondence 
in the matter thata claim was in fact made 
and made within 6 months as required by 
8. 77. Taking these two matters together 
namely, the evidence referred to in the 
judgment of the Distriet Judge which I 
have already mentioned and the fact that 
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undoubtedly the eRailway Company did 
have notice of the plaintifi's claim we think 
it is not unreasonable that the learned 
District Judge should have come to the 
conclusion that the letter of the 12th March 
1919, was in fact-sent by registered post and 
itis to be observed that he does come toa 
definite finding on thia point when he 
says: “I find tnat the notice in question 
was duly served as required by law.” 

I ought to make one or two observations 
with regard to the law applicable to tnis 
point. Section 77 cf the Indian Railways 
Act provides: “A person shall notbe entitled 
to arefund of an overcharge in respect 
of animals or goods carried by railway or 
to compensation for the loss, destruction or 
deterioration of animals or goods delivered 
to be so carried unless his claim to the 
refund or compensation has been preferred in 
writing by him or on his behalf to the 
Railway Administration within 6 months 
from the date of the delivery of the animals 
or goods for carriage by Railway.” We are 
satisfied that the facts of this case are such 
as to put upon the plaintiff the obligation 
laid down in that section Something was 
said in the course of the argument on the 
question whether or not there was a ‘loss’ 
of the goods within the meaning of this 
section. As to that we are clearly of opinion 
that despite some authorities which may 
indicate the contrary the plaintiff's claim 
was really for non-delivery—that is a claim 
for compensation for the loss of his &oods 
and therefore he had to give notice as requir- 
ed by 8.77. There area number of decisions , 
which indicate that s. 77 is governed by 8. 
140 of the Act. That section provides that: 
“Any notice or other document required or 
authorised by this Act to be served on a 
Railway Administration may be served, in 
the case of a railway administered by the 
Government or a Native State on the Mana- 
ger and, in the case of a Railway Admins- 
tered by the Railway Company on the Agent 
in India of the Railway Company, (a) by 
delivering the notice or other document to 
the Manager or Agent; or (b) by leaving it 
at his office; (c) by forwarding ft by post 
ina prepared letter addressed to the Man- 
ager or Agent at his office and registered 
under Part lil of the [niian Post Office Act 
1866." There are & number of authorities 
which have decided that the word ‘may’ in 
the section is to be read as if it were the 
word ‘must’ and accordingly it is 
obligatory upon the person who 18 making 
a claim under £, 77 to put forward that 
claim and to give notice in one or other of 
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the 3 ways indicated ine. 140, According” 
ly it is argued that the claim is to be sent 
not by ordinary post but by registered 
post, Ifthe matter had been an open one, 
personally 1 should have been more disposed 
to take the view which was enunciated in 
the case of Mahadeva Ayar v. South Indian 
Railway Company Limited (1) where 
Mr Justice Kumaraswami Sastri at page 
217* referring tos. 77 of the Indian Railways 
Act said: “The object of the section is to 
see thatthe company gets notice and there 
is no magic in the methods provided for 
by the section to see that it reaches him, if 
asa matter of fact the notice comes into 
his hands," Ihe same learned Judge is of 
opinion that 9.140 is merely an enabling 
provision and that the word ‘may’ does not 
mean must. However, for the purposes of 
the present case we will take it that there 
was an obligation on the plaintiff in this 
case either to put forward his claim by re- 
gistered post or to serve his notice by one 
of the other ways enumerated in s. 140, 
In the circumstances of this case it is quite 
obvious that the E, I. Railway Uompany 
had, apart from this question whether notice 
was received by registered post or not,ample 
notice of the claim put forward by the 
plaintiff so as to enable them to ascertain 
whether it was an honest claim and make 
the necessary enquiries and to have decided 
whether they would admit the claim before 
any legal proceedingswere instituted against 
them. That being the case, it is as I 
have said,very discreditable that they should 
have so strenuously resisted the plaintiff's 
claim on this higaly technical point. That 
being the position, there are really nojmerits 
in the defence put forward by the Railway 
Company. We are, therefore, not in _the 
least disposed to interfere with what ig a 
definite finding of fact arrived at by the 
learned District Judge of Burdwan in his 
judgment of the 9th December 1927. 1t is 
clearly not a case where there is any doubt 
on a question of fact. 

It is now necessary that I should say a 
word or two upon the second point which 
has been raised in this appeal, namely, the 
question whether or n.i the evidence satis- 
factorily shows that the goods were lost 
while they were in custody of the defendant 
company and not while they were In custody 
of either of the two otner railway com- 
panies. The first observation one ought to 
make wish regard to this point 15 tnat in 

(1) 69 Ind. Cas. 59; 42 M.L.J. 202; 14 L. W. 684; 
30 M. L. T. 112; 45 M. 13534. I. R. 1922 Mad. 337; 
(1921) M. W, N. 878 (F. B). 

*Page of 42 M. L. J,—[ Ed. 
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their defence: as originally put forward 
the defendants made no attempt whatever 
to suggest that the liability. for the plaint- 
ifs goods rested not upon the Bengal 
Nagpur Railway. It is true that the Bengal 
Nagpur Railway Company might have been 
made defendants in the suit. But that was 
a matter which was within the province of 
the plaintiff or his legal advisers because 
under s, éO0 ofthe Indian Railways Act it 
was open to the plaintiff to sue the Bengal 
Nagpur Railway Company, being the 
persons with whom he originally made the 
contract for the carriage of goods from 
Nagpur to Barakar or to sue either the E. 
I; Railway Company or the E. B. Railway 
Company as the Company actually 
responsible for. the loss of the goods. 
The plaintiff chose to take what was per- 
haps the more risky line of action in suing 
the B.I. Railway Company and charging 
them as being the body which was respon- 
sible for the loss of his property. It did 
not however, in my opinion, lie with the E, 
I, Railway Company as the defendants 
selected by the plaintiff, to suggest, as they 
did, that the plaintiff ought to have brought 
inthe Bengal Nagpur Railway as defend- 
ants orto have sued them alone as being 
liable for the loss of the goods. The B.I. 
Railway Company might themselves have 
taken proper steps to bring in the B. N, 
Railway Oompany as a party who might 
be liable in the alternative to themselves 
or as a party liable to indemnify them 
against any loss which they might 
sufier by reason of having had to pay 
compengation to the plaintiff. In any event 
the case put forward by the defendants on 
this point, was purely a formal matter for 
they did not at all contend thatit was the 
B. N. Railway Company which was alone 
liable to the plaintiff. The defence made 
in the written statement was that so long 
as the goods were in the defendant's charge 
they were taken care of properly and that 
. the defendants were not guilty oi eny 

negligence towards the plaintiff and were 
not responsible for the loss of the goods. 
Nowhere, however, did they suggest that 
the goods were not intact at the time when 
the wagon arrived at Asansol and was from 
there forwarded to Chitpur for Barabazar 
instead of being forwarded to Barakar; and 
so far as there was any indication in the 
defence set up of any reasons why they 
themeelves were not responsible it was that 
the loss had occurred after the goods had 
passed outof their charge into the charge 
of ihe E. B, Railway Company when the 
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wagon arrived at Chitpur Statfon, It, there- 
fore comes to this tha8 the substantive 
defence raiced wasthat it was the Eastern 
Bengal Railway and not the defendants 
themselves who were responsible for the 
loss of the plaintiff's goods Now, with 
regard to that the learned District Judge 
in his jucgment of the 5th December 1927 
said: "Then as to Obhitpur where the loss 
was first detected. It is true that the de- 
fence witness No. 3 who proves the loss is 
aservant of the E, B. Railway Company 
and could not say when the wagon was 
made over to the E.B. Railway Company 
suggesting that it was in the custody of 
the E B. Railway Company when it was 
examined," Then. he goeson to say: “But 
Obitpur is a joint station of E.I. Railway 
and EB Raiiway and in the state of the 
evidence it can be taken that theloss or 
theft took place before the wagon was made 
over to them and not afterwards” In other 
words, having started with the assumption 
that the E. I. Railway must have satisfied 
themselves that the goods were intact when 
the wagon came into their charge at Asansol 
he comes to the conclusion that the goods 
were not intact when the goods passed out 
of their chargeat Ohitpur. Obviously this 
is a finding of fact which fixes the actual 
responsibility for the lose upon the defend- 
ant company and no one else Therefore so 
far as there is any real defence the material 
findings are against the defendants’ 
contention, Both the pointe, therefore, 
which were referred back to the learned 
District Judge of Burdwan, have, we think, 
been satisfactorily dealt with by him ana 
his findings ought not to be disturbed, 
Accordingly the appeal is dismissed with 
costs, 


Suhrawardy, J.—I agree. 


A, Appeal dismissed, 


we 
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CALCUTTA HIGH COURT. 
OC1vit Rura No. $3 (8) oF 1930., 
June 26,1930. . : 
Present:—Justice Sir. Zahhadur Rahim 
Zahid Suhrawardy, KT. 
On difference of opinion between _ 

Mr. Justice Graham and Mr Justice Mitter. 
KARALI CHARAN SARAMA— 
DEFENDANT—PETITIONER 
veraus 
APURBA KRISHNA BAJPAI AND 
oTHERS—OPPosiTE Party. 

Limitajion Act (IX of 1908), s. ó—Appeal— Pre- 
sentation out of time—Sufficient cause for non-pre- 
sentation on last day—Anitecedent inaction or negli- 
gence of appellant, whether material. 

Where the appellant sent all the documents relating 
to the appeal to his Counsel en the last day of 
limitation butthe Counsel, being too busy with more 
pressing work, was unable to examine the papers and 
on looking into them when he returned from the 
office in the evening discovered that the period of 
limitation had expired on the same day, and the 
appeal was presented the next day with an application 
for an extension of time under;s. 5, Limitation Act: 

Held per Suhrawardy and Mitter, JJ. (Graham, J. 
contra).—That sufficient cause for exercise of powers 
under s.5 had been made out inasmuch as it was 
only through aceident that the appeal was not filed 
in time and the delay caused was not due to any 
fault on the part of the client. [p. 173, col 2.] 

Per Suhrawardy, J.—The language of Ss. 5, Limita- 
tion Act, asit stands is capable of only one con- 
struction, namely that the right to present an appeal 
extends up to the very last day and if on account of 
sufficient cause it could not be presented on the last 
date and if the Court is satisfied with the existence 
ef such a cause, the time may be extended. Where, 
therefore, an appeal is presented some days after 
the period of limitation hasrun out, it is only the 
delay of those days that must be explained in 
making out a sufficient cause for the extension of 
time. The antecedent inaction or negligence of the 
appellant should not betaken into consideration: jp. 
173, cols. 1 & 2.] 

Per Graham, J.—The cause required to be shown 
applies not to any particular part of the period but 
to the entire period and if no explanation whatever 
be forthcoming why the appeal was not filed during 
the major portion of the period of limitation, an 
explanation, designed merely to explain why it was 
‘not filed on the last day before it became time-barred 
is insufficient. [p. 170, col. 1.] » 

Mr. Bijoy Kumar Bhattacharji, for the 
Petitioner. . 

Mr. Karunamoy Ghose, for the Opposite 


Party. 
JUDGMENT. 

Graham, J.—(June 19, 1930).In this 
eage the Rule wasissued to show cause why 
the time for presenting an appeal should not 
be extended, and why the appeal should not 
be registered though filed out of time. 

There is no dispute as to the facts:— 

The plaintiffs, opposite parties, brought a 
guit for recovery of arrears of rent alleged 
to be due from the present petitioner (defend- 
ant No. 1) and several other persons. 
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That suit was decreed on the 17th July 


. 1927, and an appeal by the defendant No. 1 


was dismissed by the District Judge on the 
26th September 1929 the petitioner there- 
after applied on the 23rd December, 1929, 
for certified copies of the judgment and 
decree of the District Judge. Thecopies 
were ready on the evening of the 4th 
January 193C and were taken by a clerk of 
the petitioner's Pleader on the 6th January. 
The petitioner received them on the 8th 
January and sent them through an agent to 
Calcutta with instructions to make them over 
to the petitioner's Advocate Mr BejoyKumar 
Bhattacharjya. The agent reached Oalcutta 
on the morning ofthe 9th January, which 
wasitappears the last day for filing the 
appeal. It happened however that the 
Advocate was pressed for time owing to 
having several other matters in his hands 
and that he was not able to examine the 
papers. The result was that when he re- 
turned from Court in the evening it was 
discovered that the appeal had become 
time-barred. 

The petitioner thereupon filed the present 
application for extension of time under 
8. 5 of the Limitation Act. Now that section 
lays down inter alia}that an appeal...may be 
admitted after the period of limitation pre- 
scribed therefor, when the appellant... 
satisfies the Oourt that he had sufficient 
cause for not preferring it within the 
prescribed period. 

The question, therefore, is, whether the 
petitioner has succeeded in showing that he 
had sufficient cause for not preferring the 
appeal within the period of limitation 
allowed, viz. YO days. Now, as to that the 
argument advanced on behalf of the peti- 
tioner is that he was entitled to file his 
appeal at any time within the period of 
limitation, that the papere were delivered to 
his Advocate on the morning of the 9th 
January, and that if the appeal had been 
filed on that day it would have been in 
time. The argument appears to be that 
he had done all that he was called upon to 
do, that the blame for the unfortunate 
result lies entirely with his legal adviser 
and that that being so a fit case for the 
admission of the appeal under s.5 has been 
madeout. It was further contended that 
it was in no way incumbent upon the 
petitioner to submit any explanation in 
regard to his omission to file the appeal at 
an earlier date, that he was within his 
rights in filing the appeal at any time 
within the 90 days and that it was open to 
him, if he so wished, to file it on the last 
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day before the appeal became time-barred. 
The question is whether this is a correct 
view of the law, and is afrightsinterpretation 
of s. 5 of the Limitation Act. A number- 
of rulings were cited in the course of 
the argument. From the reported decisions 
two principles appear to emerge, firstly, that 
no general rule can be laid down and that 
each case must be decided with reference 
to its own particular facts; secondly, that 
a litigant, who has been inactive or neglig- 
ent, will not be entitled to the special 
benefit of the section. No reported case 
has been brought to our notice which is 
quite on all fours with the present case. 
That being so, I think the proper course is 
to be guided by the terms of the section 
itself. The words used are “sufficient cause 
for not preferring the appeal...within such 
period" i. e. the period of limitation, viz. 90 
days. The cause required to be shown 
therefore presumably applies not to any 
particular part of the period, but to the 
entire period, and, if no explanation what- 
ever is forthcoming why the appeal was 
not fled during the major portion of the 
‘period of limitation, an explanation design- 
ed merely to explain why it was not filed on 
the last day before it became time-barred 
would, as it seems to me, be insufficient. 

There may be numerous reasons why an 
appeal was not filed when it might have 
been, but those reasons must be stated, and 
it is incumbent on the appellant to satisfy 
the Oourt as to their existence, 

The facts here are that the decree was 
passed on the 28th September and that the 
apoealwould have been in time if filed on 
the 9th January. It was not in fact filed 
until the 10th January, andthe appellant has 
confined himselfto showing that it would 
have been in tim if filed by his Advocate on 
the 9th. Whether the result was due to 
accident, or to carelessness on the part of 
the Advocate it is not necessary to decide 
The point is that the'appeal was not filed 
within time and the question is whether the 
appellant has been guilty of inaction or 
negligence so as to deprive him of the 
section. It is to be observed that in show- 
ing cause the period from the 28th Septem- 
ber to the 23rd December, nearly three 
months,has been entirely ignored. As to this 
it is replied that paragraph 7 of the petition R 
furnishes some explanation; but what is 
stated therein does not touch the point, as it 
refers to events that took place in January, 
that is to say subsequent to the period 
referred to above. Itseems to me that a 
litigant who takes no step whatever for 
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nearly 3 months tọ file au appeal after his 
right of appeal has accrued, and then after 
allowing matters to slide until a danger-_ 
ously late hoursuddenly finds that hisappeal 
has become-time-barred through some ac- 
cident, or omission on the part of his legal 
adviser, has only himself to blame for the 
result. In the special circumstances of this 
case the blame rested rather with the appel- 
lant than his Advocate since a busy Advo- 
cate can hardly be expected at a moment's 
notice to give his undivided attention to a 
particular case. There is nothing to show 
that it was brought to his notice, or that 
any suggestion even was made that the 
appeal was about to become barred and 
required immediate attention. 

For the reasons which I have stated it 
cannot, I think, be held that the petitioner 
has succeeded in showing sufficient cause 
for notfiling the appeal within the time 
allowed by law. The explanation which he 
has submitted, relating as it does only to 
the events which happened on the 9th 
January anda few days previous thereto, 
cannot be deemed to be sufficient cause for 
not filing the appeal within the period of 
limitation. The case to my mind comes 
within the general rule relating to inaction 
or negligence the consequence of which is 
to deprive the appellant of the special 
benefit conferred by the section. .The 
tendency of litigants in this country to pro- 
crastinate and to put off taking action 
until tnelast moment is notorious, but it 
should be understood that an appellant who 
does so does so at his own risk, unless he 
ean furnish some sort of explanation to 
account for omission to file the appeal at an 
earlier stage. To accede toan application 
made in the circumstances of the present 
case would,in my opinion, have the result 
of encouraging litigants inthe mistaken 
idea that there is no obligation upon them 
to show a reasonable degree of diligence in 
filing the appeal and that itis open to them 
to postpone taking action to the last pos- 
sible moment 

For the reasons given the Rule should in 
my judgment be discharged. 

Mitter, J.—I regret very much that I 
am unable to agree with my learned brother 
in the conclusion he has arrived at in this 
ease. 

The question which we have to consider 
in this Rule is whether sufficient cause has 
been made out for admitting a second 
appeal to this Court which has been filed 
a day too late. 

The relevant facts necessary for deciding 
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this question are as follows:— The plaintiffs ; 
opposite parties, obtained a decree for rent 
against the petitioner and other persons on 
the 17th of July 1927 Against this decree 
the petitioner preferred an appeal to the 
District Judge of Bankura which was die: 
miseed by him on the 26th of September 
1929; on the 23rd December following the 
petitioner applied for copies of judgment 
and decree of the Appellate Court. The 
copies were ready by the 4th of January 
1930 but were not taken delivery of till the 
6th of January by a clerk of the Plesder 
who appeared for the petitioner. The peti- 
tioner received them onthe 8th of J anuary 
and sent the papers for filing the appeal 
to Mr. Bhattacharjee, an Advocate of this 
Court. The agent reached Calcutta on the 
9th and made over the papers to his Advocate 
for filing the appeal at about 9-3U a.m. of 
the same date, The learned Advocate, 
however, was busy with more pressing en- 
gagements and was not able to examine the 
papers before he left for Oourt On his 
return home he discovered that that was 
the last date for filing the appeal. On the 
next day the petitioner filed an application 
for extension of time and the present rule 
was issued on that application. The 
learned Advocate has frankly admitted that 
he did not examine the papers as he should 
have done the moment the papers were 
made over to him on the morning of 9th as 
he was too busy with work in Oourt and 
had to leave for Court immediately. It 
appears to me that it was really a slip on 
his part not to have examined the Papers in 
order to find out what was the last date for 
filing the appeal An Advocate cannot, 
any mors than other men, conduct their 
business without sometimes making slips 
and I think that thisis a sufficient cause 
for extending the period of limitation by 
one day for this delay is due to the elip of 
the learned Advocate. Slips of Solicitors 
and Counsel nave been held to be sufficient 
to set aside decrees of dismissal for default 
See the case of Burgoine v. Taylor (1) 
where Sir George Jessel,M. R. made the 
following remarks which may be usefully 
quoted here :— 


“We think that the order asked for by the 
defendant ought to be made. 
cannot, any more than other men, condugt 
their business without someiimes making 
slipr; and where a Solicitor watches the list, 
and happened to miss the case, in conse- 


(1) (1878) 9 Ch. D. 1; 47 L.J. Oh, 542; 38 L, T. 438; 
20 W, R, 568. : ; 
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quence of which itis taken in his abgence, 
it is in accordance with justice and with the 
course of practice to restore the action to the 
paper, or the terms of the party in default 
paying the costs of the day, which include 
all costs thrown away by reason of the trial 
becoming abortive’, In the ease of Rum- 
bold v. London County Council (2) the full 
Oourt of Appeal consisting of Cozens Hardy, 
M. R., Vaughan Williams, Moulton, Farwell, 
Buckley and Kennedy, L. JJ. held 
that illness of Counsel was sufficient cause 
for not preparing the notice of appeal in 
time. In Baker v, Faber (3), it was held 
that a mistake by one’s own Counsel might 
be sufficient excuse for not filing’ the 
appeal in time. It hasbeen argued forthe 
opposite party that hisclient has acquired 
avaluable right by reason of the appeal 
having become barred under the Statute ` 
of limitations. The answer to this argu- 
ment is furnished by the following obser- 
vations of Brett, M.R, in Heighton v. 
Treherne (4). The Master of Rolls said “But 
where there has been a bona fide mistake 
not through misconduct nor through ne- 
gligence nor through want of reasonable 
skill, but such as: a skilled person 
might make, very much dislike 
the idea that the rights of the client 
should be thereby forfeited......Tt Seems to 
me obvious that the Court has jurisdiction 
to enlarge the time under some cireum- 
stances. Therefore, why noton the present 
occasion? It has been said that when the 
time for appealing is past, the person who 
would be respondent has a vested right 
to retain his judgment. But obviously 
itis not an absolute right, and I am - 
perfectly confident that the practice of all 
the Courts has been to treat it a8 not an 
absolute right, though the Oourta are chary 
of enlarging the time when the time allow- 
ed by the rule has run out," 

In the case of Brojo Gopal v, Ama» Chan- 
dra (5), the learned Ohief Justice peinte out 
that there is a certain fallacy in the langu- 
age commonly employed to the effect 
that an order admitting an appeal under 
8.5 deprives the respondent of a vested 
right granted to him by s. 3 and attention 
is drawn to the opening words of s, 3 which 
are to the following effect “Subject to the 
provisions contained in ss. 4 to 95 inclusive,” 
For these reasons I am not impréssed by 


(2) (1909) 100 L. T. R.259; 53 S, J. 227, 
i (1908) W. N. 9. 
Bild ad A argu 
( nd. Cas. 88; 32 O. W. N. 935; I. L, T. 
166; A. I. R. 1929 Cal. 214; 56 0. 135 $540 a 
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the argument that the order admitting 
the appeal filed a day too late, if there 
was sufficient cause for the day's delay, 
wonld deprive the opposite party of a vest- 
ed right. 

[t has been argued strenuously for the 
opposite party that as no explanation has 
been given as to why the appellant waited. 
for the last possible moment to file the 
appeal, sufficient eause has not been shewn 
for extending the period of limitation. I do 
not think that in the circumstances of the 
present case his antecedent  inaction or 
negligence should at all betaken into ac- 
count. The appellant has a right to say 
that he put the papers of his ‘case in the 
hands of his Advocate within the period of 
limitation and his appeal would have been 


.in time but for the slip made by the 


Advocate, and that he is, therefore, bound 
to explain only the delay of one day by which 
the appeal was out of time. The law allows 
him 90 days to file the appeal and ifhe 
files iton the 91st day hehas only to ex- 
plain how the delay of oneday should be 
accounted for. There may be hundred 
reasons for his not stirring before the 23rd 
of December for taking steps to file the 
appeal. It may be due to other pressing 
pre-occupations, it may be due to his not 
being able to find funds for prosecuting the 
appeal, it may be due io his hesitation tillthe 
last moment about the advisability of filing 
the appeal, it may bedue to other adven- 
titious circumstances over which he may 
have no control. The fact remains that 
notwithstanding all inaction or negligence 
the appellant did put the papers in the 
hands of his Advocate in time and he would 
have filed his appeal in time but for the 
mistake made by his learned Advocate. I 
do not meanto say that the conduct of 
‘the appellant in waiting so long before 
applying for the copies is commendable but 
I am constrained to arrive at ihe con- 
'elusion that the delay of one day is not 
dueto any fault on the appellants' part. 
1 would, therefore, make the rule absolute 
and admit the appeal and direct thatit be 
registered but this only on terms that the 
petitioner pay to the opposite party the 
costs of this Rule including the hearing fee 
which I would assess at one gold mohur. 
Graham and Mitter, JJ —(June 
23, 1980).—As we differ in our opinion 
the case will now be laid before the 
Chief Justice, in order that it may 
be sent to a third Judge in accord- 
ance with the provisions of cl. 36 of the 
Letters Patent—the point upon which we 
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differ being as to whether the appellant 
in this case has been’ able to show that he 
had sufficient cause for not preferring his 
appeal within time. 

[The case was referredto Suhrawardy, J. 
who delivered the following ] 

JUDGMENT. 

Suhrawardy, J.—There being dif- 
ference of opinion between my learned 
brothers Mr.: Justice Graham and Mr. 
Justice Mitter, this matter has been referred 
tome as the third Judge. The question 
arising in this case is a very simple one, 
which is whether on the facts of th is parti- 
cular case sufficient cause has been shown 
by the petitioner for extension of time 
under s.5 of the Limitation Act for the 
admission of the appeal, The facts are 
fully set out in the judgments of my 
learned brothers. The only relevant dates 
are the following. The decreeof the lower 
Appellate Oourt was -passed on the 26th 
September 1929 and drawn up on the 28th 
September. On the 23rd December 1929 
the petitioner applied for copies of judg- 
ment and decree of the Appellate Court. 
The cories were ready by the 4th J. anuary 
1930 and were taken delivery of by the 
petitioner's Pleader's clerk on the 6th 
January. The petitioner received them 
on the 8th January and sent the 
papers through an agent for filing an 
appeal to Mr. Bhattacharji, an Advocate of 
standing of this Court. The agent reached 
Oaleutta on the 9th January and saw Mr. 
Bhattacharji at about 9-30 4. m. and hand- 
ed over the papers to him. Mr. Bhattacharji 
being busy with more pressing work was 
unable to examine the papers then and 
there. On his retarn from Court he looked 
into the papers and discovered that the 
last date for filing the appeal was the 
9th of January, 1930. The appeal was 
actually presented on the next day with an 
application for extension of time and the 
present rule was issued on that applica- 
tion. There is no dispute about the facts. 
The only question is whether the peti- 
tioner has been able to show “ sufficient 
cause" within the meaning ofs. 5 of the 
Limitation Act. I have the advantage of 
reading the differing judgments of my 
learned brothers which present both sides 
of the case so fully that no further argu- 
ment is nesessary for deciding the point. 
It seems to me that the real point on 
which the two learned Judges have differ- 
ed is whether the petitioner is required 
to satisfy the Oourt thathe was unable to 
present his appeal in time on account 
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of some misadvéhture or accident on the 
last date on which it €ught to have been 
presented or whether he should satisfy 
the Court that he was unable to present 
the appeal during the entire period pre- 
scribed by law. I have given my earnest 
consideration to this question as there are 
no authorities to guide me in this matter. 
It seems to me that the language of 8. 5 
asit stands is capable of only one con- 
straction, namely, that the right to 
present an appeal extends up to the very 
last day and if on account of some sufficient 
cause it could not be presented on that 
day and if the Oourt is satisfied with the 
existence of such a cause the period may 
be extended. The words of s. 5 are;— When 
the appellant or applieant satisfies the 
Court that he had sufficient cause for not 
preferring the appeal ormaking the applica- 
tion within such period.” The question 
is what is the meaning of the words 
“within such period,” To my mind 
it means within the period 
which ends with the last day of the pre- 
scribed period, that is to say, before the 
expiration of the last day for limitation. 
If the Legislature intended that the de- 
faulting party should satisfy the Oourt 
that he was unable for valid reasons to 
present the appeal, during the whole of 
the 90 days one would expect it to have 
used the words “during such period” in- 
stead of “within such period” or some other 
Opposite expression. Under s, 3 of the 
Limitation Act every appeal preferred 
after the the period of limitation prescribed 
therefor shall be dismissed. The point 
of time to which one should look to see if 
the appeal has been preferred in time is 
the last day on which it should have been 
presented. The Limitation Act provides the 
starting period of limitation and its terminus, 
If any action is taken between this: period, 
it will be considered as within time. If 
it is not taken on or before the last 
date of the period of limitation prescribed 
in the Firat Schedule to the Limitation Act 
the right lapses In my judgment one can- 
not insist that a party must file his appeal, 
before the last date for filing it. There 
must be some reason for the Legislature to 
have fixed various periods of limitation for 
various reliefs sought fromiCourt and these 
periods have been fixed with a view to 
makeit convenient for the aggrieved party 
to seek redress from Court. Iam accord- 
ingly of opinion that if the petitioner 
satisfies the Court that he was prevented 
from filing the appeal on the last date 
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thatis the 9th of January 1930 the indul- 
gence prayed for may be granted. 

lnow come to the next question as to 
whether the petitioner has been able to show 
sufficient cause for presenting the appeal 
one day too late. It may be said that 
there was some negligence or want of proper 
attention on the part of Mr. Bhattacharji. As 
soon. as the papers were handed over to him 
he should have looked into them to find out 
what was the last-date for filing the appeal. 
But atthe same time it was possible that 
it did not strike him that the appellant 
had come on the very last day for filing an 
appeal I donot think that any serious 
charge can belaid at the door of Mr. 
Bhattacharji for not looking into theimatter 
as soon as the papers were brought ' to 
him. On the facts of this case I am in- 
clined to hold that it was due to a pure 
accident that this appeal could not be pre- 
sented in time and was only one day too 
late. The client had doneall that the law 
required him todo, He obtained copies in 
time and placed them before the Advocate, 
The question as to the delay in his apply- 
ing for copiesof judgment and decree does 
not pertinently arise, because he had come 
with the papers to his Advocate within the 
period of limitation. Itso happened that 
on the day hesaw his Advocate the latter 
was so pressed for time that hecould not 
attend to the matter. I have carefully con- 
sidered thefacts and circumstances of the 
case and in my judgment the petitioner 
has been able to make out a case for the 
exercise of our powers under s. 5 of the 
Limitation Act. I accordingly agree with 
my learned brother Mitter, J., for the 
reasons given by him and make the rule 
absolute and direct that the appeal be re- 
gistered. The petitioner will pay to the 
opposite party one gold mohur as ordered 
by Mr. Justice Mitter as costs of the hear- 
ing before the Division Bench and one gold 
mohur as costs of the hearing before me, 
Idirect that the payment of costs to the 
learned Advocate for the opposite party be 
made. a condition precedent to the hearing 
of the appeal under O. XLI, r. 11, 

A. Rule made absolute. 
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CALCUTTA HIGH COURT. 
OximunaL Revision No. 135 or 1921. 
February 11, 1931. 

Present: —Mr. Justice Lort- Williams, and 
Mr. Justice 8. K Ghoss. 
RAMENDRA OHANDRA RAY, oN BEHALF 
or SUBHAS CHANDRA BOSE—Pzr.TIONER 
versus 


EMPEROR-O»rosiTE Pasty. 

Criminal Procedure Code (Act V of 1898), ss. 228, 
$37, 489—Calcutta Police Act (IV of 1866), s. 62-A 
(4)—Calcutta, Suburban Police Act (II of 1866), s. 39-A 
—Penal Code (Act XLV of 1860), ss. 141, 148, 188— 
Order prohibiting processions— Disobedience— Prosecu- 
tion under s. 148, Penal Code—Maintainability— 
Charge—Description of disobedience as offence under 
s.62-A, Police Act—Absence of reference to s. 188, 
Penal Code— Validity of trial—Resistance to Police— 
Unlawful assembly —Oriminal trial—-Conviction—Ap- 
plication for revision by third party against accused's 
wishes—Power to interefere. : 

Whether a particular order under s. 62-A (4), Calcutta 
Police Actors. 93-A, Calcutta Suburban Police Act, 
prohibiting in the town and suburbs of Calcutta any 
procession or assembly on a particular day within 
a particular place is or isnot necessary is a matter 
entirely for the Commissioner of Police to decide. [p. 
175, eol. 1.] 

Breach of a lawful order issued by the Police Com- 
missioner under s, 62-A (4)of the Calcutta Police 
‘Act and s. 39-A of the Suburban Police Aot is an 
offence under s. 188 of Penal Code, if such dis- 
Obedience causes or tends to cause annoyance orin- 
jury, or risk of such, to any person lawfully em- 
ployed, or causes, or tends to cause, danger to human 
ife, health or safety or causes, or tends to cause, a 
tiot or affray and if such disobedience is described in 
a charge under ss. 143 and 147, Penal Code,merely as 
an offence under s. 62-A (6), the description given, 
must be treated as incomplete; alternatively, it is 
eupererogatory and the provisions of ss. 325, 232 and 
337, Criminal Procedure Code apply. [p. 175, col, 2; p. 
176, col, 1.) 

When an order prohibiting a procession on a par- 
ticular day and in a particular place is lawfully made 
under the provisions of a Statute that order is law 
and if the Police are trying to execute that law by 
preventing the procession from proceeding, the re- 
sistance by a body of persons consisting of more than 
five brings each of them within the provisions of 
s. 141, Penal Code. [pe 176, col. 1. : 

Ordinarily, where a person being a friend and as 
such interested in the liberty of another sentenced to 
imprisonment applies in revision, the Oourt will not 
interfere, where it appears that the prisoner is of 
age, educated and sane, unless the Court is satisfied 
that there has been a miscarriage of justice. Even 
where there has been a miscarriage of justice, the 
Gourt, in the interest of the prisoner himself, where 
Re himself prefersto abide by the decision already 
given, must be careful to avoid taking any action 
‘which may place himin other and perhaps greater 
jeopardy, while seeking to remove the stigma of 
illegality from the administration of the law. On 
the other hand, the Court cannot allow any such 
alleged miscarriage to be used to gratify a desire for 
self-advertisement or pretended martyrdom at the 
expense of the Court's reputation for impartiality 
and justice. [p.174, col. 2.] 

Mesars. N. K. Bose, Santosh Kumar Bose, 
and Dinesh Chandra Roy, for the Petitioner. 


Mr. D. N. Bhattacharjt, for the Orown, 
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Lort-Williams, J.—This case has come 
before us ina somewhat unusual way. The 
petitioner applied to the Court 88 & resident 
and tax-payer of the city of Oalcutta and 
as such interested in the liberty of one 
Subhas Ohandra Bose, who is described as 
the Mayor of Calcutta, and a friend of the 
petitioner. The petitioner stated facts 
which showed prima facie that the con- 
viction and sentence of imprisoümént pas3- 
ed upon the said S. C. Bose were technieal- 
ly invalid. Upon this a Rule was issued, 

Thereupon the prisoner wrotea letter to 
the Court saying thatthe application had 
been made.without bis knowledge or con- 
sent, that hedid not intend to take any. 
part in the proceedings, that any one who 
moved the High Court on his behalf was 
not his friend, and that such action was 
likely to do him harm. We have been 
informed that the prisoner has pursued. 
this course on principle, because he 
refuses to recognise the jurisdiction of the 
Oourts in India. 

Ordinarily, where a person being a friend 
and as such interested in liberty of another 
sentenced to imprisonment applies in re- 
vision in such circumstances the Court 
will not interfere, where it appears that the 


prisoner asin the present case is of age, ` 


educated and sane, unless the Court is. 
satisfied that there has been a misearri- 

age of justice. Otherwise the Oourt would 

not be justified in spending time upon the 

consideration of such a case, in preference 

to the large number of cases of prisoners 

and other accused persons which are much, 
earlier in date and which await the decision" 
of the Court. ; 

Even where therehas been a miscarriage 
of justice, the Court, in the interest of the 
prisoner himself, where he himself prefers 
to abide by the decision already given, 
must be careful to avoid taking any action 
which may place him in other and per- 
haps greater jeopardy, while seeking to 
remove the stigma of illegality from the 
administration of the law. On tbe other 
hand, the Court cannot allow any such 
alleged miscarriage to be used to gratify 
a desire fcr self-advertisement or pretend- 
ed martyrdom, at the expense of the Court's 
reputation for impartiality and justice. 

Turning to the facts of the present case on 
the 24th of January the Cemmissioner of 
Police made an order under 8 62-A, sub.s. 4 
of the Oaleutta Police Act 1866 and 8. 93 A 
of the Calcutta Suburban Police Act, 1866, 
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prohibiting within.thé town and suburbs 
of Oaleutta any progession or public 
assembly in any way connected with what 
is termed Independence Day, namely, on 
“the 26th of Jaunary, 1931, This order was 
duly published by means of newspaper 
advertisements and leaflets, anda copy was 
served personally upon the prisoner. 

The Commissioneris responsible immedia- 
tely for law and order, and for the regula- 
tion of traffic in Calcutta, and we must 
assume that he considered that his order 
forbidding processions on that day 
necessary forthe fulfilment of his duties, 
The decision in such matters obviously, 
must be left to him, so long as he is 
held responsible, and has to answer for the 
consequences of any breach of public order 
or dislocation of traffic. : 

: Oaleuttais a commercial city, and those 
who have work to do and business to trans- 
actought not to be hindered unnecessarily 
in pursuing their various callings, or endan- 
gered in their lives or property, by the 
actions of those more fortunately placed 
who enjoy the leisure and the means neces- 
sary to enable them to take part in proces- 
sions which may and often do lead to 

: serious breaches of thepeaceand dislocation 
of traffic. 

: With full knowledge of this order, and 
in deliberate and intentional defiance of it, 
the prisoner set out with a procession of 
some 400 to 500 people, which increased in 
numbers as it approached the maidan, At 
the crossing of Oorporation Street with 
Qhowringhee it came into g¢contact with 
Police forces placed there for the purpose 
of enforcing the.order,and the officer in 
charge spoke to the prisoner, and again 

‘drew his attention, and those of his sup- 
porters who gathered round, to the terms 
of the order and asked them to desist. The 
prisoner refusea to obey and led the pro- 
cession forward, whereupon the Police took 
steps necessary to enforce the order, 
brick bats were thrown at them by per- 
sons in the crowd which had assembled, 
and the prisoner was arrested. 

Subsequently he was charged with and 
convicted of offences under es. 143, 147 and 
149-336,Indian Penal Oode. He was,sentenced 
under s, 147 to undergo rigorous imprison- 
ment for six months. No separate sentences 
were parsed under the other sections. 

The charge under ss. 143 and 147 were as 
follows:— ° 

(1) That you, Subhas Ohandra Bose, on 
or about the 26th day of January, 1931, in 
the Town of Calcutta, along with others 
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numbering more than five, names unknown; 
were members of an unlawíul assembly 
the common object of which was to commit 
an offence iie. to commit a breach of 
the lawful order issued by the Commis- 
sioner of Police, Calcutta, dated the 24th 
January, 1:31, under s. 62-A, cl (1) of the 
OaleuttajPolice Act, an offence under s. 62-A, 
(6) (ii) and thereby you, the said Subhas 
Chandra Bose, committed an offence punish-- 
able under s. 143 of the Indian Penal Code. 
end within my cognizance. 

(2) That you, the said Subhas Chandra: 
Bose, at the time and place aforesaid, along; 
with others numbering more than fivey. 
names unknown, were members of an um- 
lawful assembly, and, in prosecution of 
the common object of such assembly, 
namely, committing the said offence to wit, 
the breach of the lawful order issued by 
the Commissioner of Polirne, Oalcutta, dated 
the 24th January, 1931, under s 62-A. 
cl. (1) of the Calcutta Police Act, force and. 
violence was used by members thereof? 
and the offence of rioting was committed 
and thereby you, the said Subhas Ohandra: 
Bose, committed an offence punishable 
under s. 147 of the Indian Penal Oode and. 
within my cognizance, 


It has been argued on behalf of the 
petitioner that inasmuchas the commen, 
object charged was the commission of am 
offence under e, 62-A (6) (ii) of the Oalentta. 
Police Act, which is a local law within the, 
definition given ins 42, Indian Penal Oode., 
and as that offence is not punishable with. 
imprisonment for a term of six montks. 
and upwards as provided in a. 40, Indian 
Penal Oode, therefore it is not an offence 
within the meaning of s. 141 (Third), Indian: 
Penal Code. Oonsequently the prisoner can. 
not be convicted of rioting in Prosecution: 
of the common object of an unlawful assem b-- 
ly under s. 147, Indian Penal Code. 

The answer to this argument is that 
where 


the common object charged 
is substantially that ot committing 
a breach of the lawful order  issned 
by the Oommissioner of Police that. 


is an offence under s, 188, Indian Penal. 
Oode, if such disobedience causes or tends. 
to cause obstruction, annoyance or injury, 
or risk of such, to any persons lawfully 
employed, or causes or tends to cause 
danger to human life, health or safety or 
causes or tends to cause a riot or affray. 


Theie can be no doubt, and the contrary 
has not been argued, thatthe prisoner's acts 
come within the provisions of this section, ` 
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It is true that the offence of disobeying 
the lawful order of the Commissioner of 
Police is described in the charge sheet as 
being an offence under s. 62-A (6) (iz) of the 
Calcutta Police Act. But it is also an 
offence under s. 188, Indian Penal Code. 
The description given is not a complete 
description, alternatively it is supereroga- 
tory. 


This being the position, the rrovisionsfof 
88. 225, 232 and 537, Oriminal Procedure Code 
apply, Because it is clear that the prisoner 
was not misled by any error of omission 
in the charge, nor has any such error or 
omission occasioned a failure of justice as 
provided in s, 225. Nor has he been misled 
in his defence as provided in s, 232 because 
he refused to defend himself or to recognise 
the jurisdiction of the Court. 


There is no doubt, and the contrary has 
not been seriously argued, that the order 
was lawful. It was not a general order 
prohibiting all procsssions for an indefinite 
period but an order prohibiting processions 
within a particular place namely the town 
and suburbs of Oalcutta, on a particular 
occasion—namely, on what is termed Inde- 
pene Day—the 26th day of January, 


‘This being the view which we take, it 
becomes unnecessary to consider whether 
the prisoner's conduct amounted to resis- 
tance to the execution ofany law within the 
meaning of s, 141 (second) Indian Penal 
Code. But in our opinion, when an order is 
lawfully made under the provisions of a 
Statute that order is law, and when the 
Police were trying to execute that law by 
preventing the procession from proceeding, 
the resistance of the prisoner and his sup- 
porters brought him and them within the 
provisions of this part of the section also, 


There remain two minor points to be 
decided. No complaint under s. 195, 
Oriminal Procedure Oode was necessary, 
because the prisoner was not charged with 
an offence under 8. 188, Indian Penal Code, 
but with an offence under s. 147, Indian 
Penal Code. 


We accept the contention that it is 


necessary to prove that at least five per- 
sons had knowledge of the order which it is 
alleged it was their common object to dis- 
obey. This fact, however, may be inferred 
from the facts and circumstances of the 


1 
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case, Bearing in mind that when the ordel, 
had been published in several newspapers 
and by distribution of leaflets, and that the 
prisoner had been personally served with ' 
a copy of it, and that the Police Officer 
again drew his attention to it in the 
presence and hearing of his supporters and 
of those members of the procession who 
crowded round him when he reached the 
mardan, the inference canont be said to be 
drawn unreasonably. 


There has been no failure of justic. The 
objections raised by the petitioner are 
technical and do not touch the merits. 
It is obvious that there are no merits in 
the prisoner's case, and that doubtless, is 
one reason why he does not dispute the 
legality of his conviction. He is fully aware 
that he has been guilty of lawlessness, 
though he may disapprove strongly of the 
law. If such disapproval were to be accept- 
ed as an excuse for breaking the law, every 
criminal would be able to avail himself of 
such a plea. All lawiessness is of the same 
quality though its evil consequences may 
differ widely in degree. 


And it isincumbent upon all reasonable 
men to remember that the intentional law- 
lessness of otherwise well balanced people, 


.the direct consequences of which are of 


minor importance, may encourage indirectly 
such a disrespect for law and order as to 
induce others less educated and less well- 
balanced to commit those generally detested 
crimes of violence, which continue to dis- 
figure the history of India. 


If we were to send this case back to be 
retried, we should be placing the prisoner 
in jeopardy of being punished more severe- 
ly, and this,in view of the wish which he has 
expressed, would in our opinion be unfair. 
The rule, therefore, is discharged. 


S. K. Ghose, J.—I agree. 
A Rule discharged. 


’ 
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LAHORE HIGH COURT. 
First Orvin Apezan No, 1937 of 1924, 
May 1, 1970. 

Present: —Mr. Justice Addison and 
Mr, Justice Currie. 
NARSINGH DAS—DgzFENDANT— 
APPELLANT 
versus 
GOKAL CHAND AND ANOTHBR— 

Poaintires— RESPONDENTS. ] 

Limitation Act (IX of 1908) Sch. I, Art. 141—Co- 
owner—Adverse  possesston-—OQuster—Proof—Exclu- 
sive enjoyment not sufficient. 

To establish adverse possession as between co- 
owners there must be evidence of an open assertion 
ofahostile title by one to the knowledge of the 
others, The mere fact that one of them was in exclu- 
sive enjoyment does not lead to the inference of 
ouster of the other co-owners. [p. 177, col. 2 j 

Corea v. Appuhamy (1), Thomas v. Thomas (2}, 
Hardit Singh v Gurmukh Singh (3), Kailash Chandra 
Mitra v. Erojendra Kishore (4), Lachmeshwar Singh 
v. Manowar Hossein (5), Muhammad Bakhsh v. Fateh 
Mohamad (6) and Jano v. Narsingh Das (1), refer- 
red to. 

First appeal from a decree of the 
Assistant Collector, Firat Grade, sitting as 
T Court, Lahore, dated the 14th April, 
1 : 

Messrs. Jagan Nath Aggarwal, Tirath Ram, 
Rup Ram, for Mr. Mool Chand, for the 
Appellant. 

Dr.G C Narang and Feroze-ud-Din, for 
the Respondents. f 

JUDGMENT. 

Addison, J.—The defendant Rai Baha- 
dur Lala Nareingh Dess applied to the 
Revenue Authorities for partition of field 
No. 454, situated in: Qila Gujar Singh, 
Lahore City, which is entered inthe 
revenue papers gs belonging half to him 
and half to the plaintiffs, Lala Gokal Chand 
and his brother The Assistant Collector, 
First Grade, rejected the application and 
directed the defendant to bring a regular 
civil suit to establish his title to a half 
sharein the land. On appeal the Col- 
lector set aside this order and directed that 
partition should be allowed unless the 
plaintiffs were able to establish their 
exclusive title by means of a civil suit. 
Asa result they instituted the suit now 
under appeal for a declaration that the land 
in suit, comprising field No. 454, in area 
2 kanals, 2 marlas and 14 square fest, was 
exclusively owned and possessed by them 
and that it was not liable to partition at 
the instance of the defendant, who had 
no right or concern with it. It was claim- 
ed that the plaintiffs’ father purchased the 
land on the 5th April, 1893, and that it 
was owing to some mistakethat the defend- 
ant was shown inj the revenue papers as 
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the owner ofthe half share. It was further 
claimed that, even if the plaintiffs failed 
to establish their title in the whole area 
of 2 kanals 2 marlas and 14 square feet, 
the defendant had relinquished possession 
and had been out of possession for more 
than 12 years, while the plaintifs had 
been in adverse possession for more than 12 
years. The Assistant Collector, First Grade, 
under the provisions of s. 117 (1) of the 
Land Revenue Act, elected to try the suit 
himself, as though he were a Civil Court. 

The defendant denied that the plaintiffs’ 
father purchased more than a half share 
in the plot and pleaded that he had 
purchased the other half share on 
the 16th March, 1907. It was denied 
that the plaintiffs’ possession had been 
adverse for more than 12 years or that 
the defendant was out of possession. 
The Assistant Collector, Firet Grade, acting 
as a Civil Court, held that the parties were 
owners of the land in equal half shares but 
that plaintifis had been in adverse possea- 
sion for more than the statutory period. 
He accordingly decreed the claim and the 
defendant has appealed. 

The Assistant Collector recognieed that 
with regard to co-owners of joint property 
the law was that there should be an ouster 
and adverse possession after ouster for 
more than twelve years b: foro one co-owner 
could succeed against a) other, He then 
went on to hold that tbe pisintifis alone 
had used and repaired the well on the plot 
in question and that the tenants of the 
plaintiffs’ house, which adjoins the plot, 
used the well for irrigating the garden 
round the house and aleo used the lend 
attached to the well apparently as part of 
the compound of the house, i. e., for sitting 
out and for such like purposes. The 
Assistant Collector further held that the 


‘defendant had not succeeded in rebutting 


the plaintifs’ evidence regarding exclusive 
use and that the plaintiffs had been in 
exclusive possession for more than 12 years, 
He admitted that there was no direct proof 
ofan overt ouster but he thought that 
ouster could be inferred from the circum- 
stances of the case, namely,because defend- 
ant knew of the user of the well on the 
plot by the plaintiffs’ tenants of the 
adjoining house and yet made no attempt 


` to get into possession. 


Such is the judgment and though the 
Assistant Collector directed himself correct- 
ly as to ouster being necessary, he in the 
end accepted the doctrine that exclusive 
user by one co-sharer was ouster In this 
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he clearly erred, as will be apparent from 
consideration of the authorities on the 
subject. 

One of the leading cases cealing with 
this question is Corea v. Appuhamy (1), & 
decision of their Lordships of the Privy 
Gouncil in an appeal from Ceylon. One 
of four heirs entered into possession of 
the estate and dealt with it as if it were 
his own. In a suit for partition by the 
assignees of the other heirs 29 years after 
the one heir had taken exclusive possession 
it was held that there was no adverse pos- 
session as the defendant's title, unless 

“there was clear evidence to the contrary, 
must be referred to the title by descent 
and enured for the benefit of his co-heirs. 
Tt had been held by the District Judge 
thatthe defendant had acquired title by 
prescription as he had entered into pos- 
session in his character of sole heir or 
plunderer and had acknowledged no title 
in anyone else. The Supreme Oourt of 
Ceylon dissented from the proposition that 
when it was once proved that the defendant 
had had de facto possession for more than 
the statutory period, the burden lay upon 
the other party to prove that it began or 
went on in a precarious or permissive 
character. It, however, approved the find- 
ing of the District Judge that the evidence 
established the intention of the defendant 
to enter as owner in his own right, and 
that, as his possession wag unaccompanied 
by any act from which an acknowledgment 
of aright in any other person could fairly 
‘be inferred, his possession became adverse 
‘at once and continued so. Lord Macnagh- 
ten, in delivering the judgment of their 
Lordships, assumed, as was held by the 
District Judge, that the possession of the 
defendant had been undisturbed and 
uninterrupted since the date of his entry. 
But his title was common to himself and 
his three sisters, and having a lawful title 
to enter be could not divest himself of 
that title by pretending that he had no 
title at all His title enurea for the benefit 
of his co-proprietors and the principle 
recognised by Wood, V. O., in Thomas v. 
Thomas (2), held good: possession is never 
considered adverse if it can be referred to 
a lawful title. It was fwther said that, 
even if he entered as sole heir, intending 
to cheat his sisters, his possession remained 


(1) (1912) A. 0.230; 81 L. J.;P. O. 151; 105 L. T. 


(3) (1855) 2K..& J. 79 at p. 83; 25 L. J. Ch. 
159; ] Jur; (N. a.) 1160; 4. W.R. 135; 110 R.R. 
jor. s * 
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in law the possession of his co-owners, He 
could not put an end to'that possession by 
any secret intention in his mind. N othing 
short of ouster or something equivalent to 
ouster could . bring about that result. 
Finally, it was held that the case was not 
one in which the circumstances could 
justify the presumption of ouster in favour 
of the defendant. . 

In Hardit Singh v. Gurmukh Singh (3), 
their Lordships of the Privy Council held 
that uninterrupted sole poseession of a 
joint estate by one of the members ef a 
joint family, without more, must be refer- 
red to the lawful title possessed by the 
joint holder to the joint estate and cannot 
be regarded as an assertion of right to ‘hold 
it as separate, so as to assert an adverse 
claim against other interested members; 
for if possession may be either lawful or 
unlawful, it must be presumed to be the 
former. It was also said that if by ex- 
clusive possession of joint estate is meant 
that one member of the joint family alone 
occupies it, that by itself affords no evidence 
of exclusion of other interested members 


-of the family. There ie no distinction in 


this respect between tenants-in-common 
and co-parceners, as tenante-in-common have 
unityof possession just as much as joint ten- 
ants and a tenant in-common is entitled to 
possession of every part of the. estate [see 
Kailash Chandra Mitra v. Brojendra kash- 
ore (4), In Lachmeshwar Singh v. Manowar 
Hossein (5) the defendant incurred certain 


-expenditure on joint property so 88 to pro- 


duce more profit to himself, but their 
Lordships of the Privy Oouncil held that 
the question of any exclusive right in him 


‘did not arise; for, the parties being co own- 


ere, the defendant nad made use of the joint: 
property in a way quite consistent with the 
continuance of the joint ownership and 
joint possession, 

The same view was taken in Muhammad 
Bakhsh v. Fateh Mohamad (6) and Jano v. 
Narsingh Das (7) where much of the case 
law was discussed. Ishalirefer briefly to 
certain decisions, not noticed in these two 
authorities. In Kumarappa Chettiar v. 


(3) 47 Ind. Cas. 626; 64 P, R. 1918; 58 P. W. R. 1918; 
94 M. L. T. 389; 28 O. L. J. 437; 20 Bom. L, R. 1064; 
(1919) M. W. N. l; 9. L. W. 123; U. P. L.R. (P. C.) 8 


P. 0.) 
f (4) 90 Ind. Cas. 211; 29 C. W. N. 1000; 520.L. J 
239: A. L R. 1925 Cal. 1056, 53 0.19% 

(3) 19 O 253; 19 I. A. 48; 6 Sar. 133 (P, O.) 

(6) 118 Ind. Oas #05; 10 Lah. 849; A.I. R.1929 
Lah 464: 31 P L.R.179. 

(7) 117 Ind. Cas. 803; 11 Lah,.29;.A, I. R.-1929. Lah, 
549; 31 P. L. R. 421." ^ 
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Saminatha Chettiar (8) it was held that 
though a member of a joint Hindu family 
was divided in status, that is, was a tenant 
in-common with the others, he was not in 
law excluded or ousted from those portions 
of the property which were enjoyed by the 
others, however long their enjoyment had 
been. In Balaram Guria v. Syama Charan 
(9), the Caleutta High Oourt held that as 
the possession of one co-owner did not 
imply hostility and was rightful there was 
nO presumption that such possession was ad- 
verse to the other co-owners ; for, ordinarily 
the possession of the one was for the be- 
nefit of all. InJagannath Marwari v. 
Chandni Bibi (10) the same Court held that 
to establish adverse possession as between 
co-sharers there must be evidence of an open 
assertion of a hostile title by one to the 
knowledge of the others and that mere non- 
participation in the profit by one party and 
exclusive occupation by the other are not 
conclusive. See also Shahchuni v. Bashir 
(11), Biswanath Chakravarty v. Rabija Kha- 
tun (12) and Jam Budha v. Dasu Ram (13), 

The plaintifs purchased a half share in 
the plot indispate at the same time as 
they purchased the adjoining house. At 
that time there were two Parsian wheels 
on the well on the plot and plaintiffs and 
their tenants have continued to use one of 
these wheels for irrigating the garden of the 
adjoining houss as they had a parfect 
right todo. It makes no difference that 
the other wheel fell into disrepair and was 
not used. by the defendant, who did not 
require it for any particular purpose then, 
or that the plaintiffs alone kept the wheel 
they were using in repair at their own ex- 
pease, Dafendant was never asked to con- 
tribute to the coat, and plaintiffa never set 
up any title adverse to the defendant. The 
plot in dispute, though it lies alongside the 
compound of the house, is separated from 
it by a line of trees, Thisis admitted by 
Dr. Mirza Yakub Bag, the plaintiffs’ wit- 
ness. On the authorities, therefore, the 
plaintiffa possession must ba referrei to 
their lawful title and they cannot ba allowed 
to assert that they have acquired title by 


(8) 52 Ind. Cas. 470; 42 M. 431; 36 M. L. J. 612; 
(1919) M. W. N. 328. 
s 60 Ind. Cas. 298; 24 O. W. N. 1057; 33 C. L. J; 


MU 67 Ind, Cas. 31; 34 O. L. J. 432; 26 C. W.N. 


(11) 61 Ind. Cas. 613. 

(12) 117 Ind. Gas. 513; 56 C. 616; A. I. R. 1929 Oal 
230; 33 O. W. N 46. 
(19) 106 Ind, Oas. 488; 9 IL. L.J. 545; 29 P. L. R. 
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prescription on the ground that the de 
fendant has not been in possession for 
some 15 years before suit and that they 
had a secret intention to exclude him com- 
pletely from possession. I would accept 
the appeal and dismiss the suit with costs 
throughout. 


Currie, J.—I agree. 
A. Appeal accepted, 


LAHORE HIGH COURT. 

.SgaoND Orvir, APPRAL No. 608 or 1936. 

May 28, 1931. 
: Present:— Justice Sir Alan Broadway, Kr., 

and Mr. Justice Currie. 
MUHAMMAD AND OTHERS —PLAINTIFFS — 
APPELLANTS 
versus 
MAHNI AND OTHERS —DEFENDANTS— 

RESPONDENTS. 

Customary Law (Punjab) —Alienation—Declara- 
tory suit by remote reversioner—Intermediate minor 
reversioners—Discretion in awarding relief. 

M sold ancestral land belongingto him. He had 
no issue but had three nephews. Oneof them who 
was a major gavehis consent to the sale, while the 
other two, being minors, were living with their mother 
who had married a brother of the vendees. R who 
wasa collateral of M in the 5th degree sued fora 
declaration thatthe sale was without necessity and 
should not be held binding on his reversionary 
rights. The trial Court decreed his claim but the 
District Judge held that though the absence of 
necessity, etc., had been proved and plaintiff could 
sue, it was not a proper case to award declaratory 
rela, in second appeal, that the attack on the 
particular alienation not only protected the rights of 
R but also those of the minors and the lower Appel- 
late Court did not exercise its discretion properly in 
reversing the decresof the trial Court. [p. 180, col. LJ 

See»ad appeal froma decree of the Dis- 
trict Juige, Montgomery, at Lahore, dated 
the 24th November, 1925, reversing that of 
the Senior Subordinate Judge, Montgomery, 
dated the 16th October, 1924, 

Lala Badri Das, R. B. for the Appellants, 

Messrs. Ghulam Mohy-ud-din and Saun- 
ders, for the Respondents, 

JUDGMENT. 

Broadway, J—On the 17th Dacem- 
ber, 1221, one Mshni, a Kharal of Masanke, 
sold ancestral land balonging to him, to 
two other Kharals of the same village 
named Mugola and Raja for a sum of 
Rs. 2,750. In January, 1924, Raushan, a col- 
lateral of Mabni in the 55h degree, institut- 

ed the usual suit for a declaration alleg- 
ing that the sale had been effected without 
necessity and without consideration and 
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should not be held binding on his rever- 
| Sionary rights. The trial Court decreed his 
, Claim holding that he had the right to sue 
and that necessity and consideration 
had not been proved. On appeal the learn- 
ed District Judge while agreeing with the 
findings as tothe failure of proof on the 
question of necessity and consideration and 
also agreeing that Raushan had a locus 
standi to sue, Considered that, as declara- 
` tory relief was discretionary with the Court 
in this particular case the decree should 
not have been given. The appeal was ac- 
cordingly accepted and the plaintiff's suit 
' dismissed with costs throughout, Raushan 
has come up to this Court in second appeal 
through Mr. Badri Das and on behalf of the 
vendees-respondents we have heard Messrs. 
Ghulam Mohy-ud-Din and Saunders, 

The only question for consideration is 
whether it would bea proper exercise of 
discretion to grant a decree or to withhold 
it.” It has been pointed out by Mr. Badri 
Das that under the provisions of Act I of 
1920, a declaratory decree has practically 
‘become a necessity. Further, a declaratory 
decree enures for the benefit of all rever- 
sidners, and it was urged that inasmuch 
as two out of the three persons who at pre- 
sent intervene between the appellant and 
the succession are minors, the grant of a 
decree would by no means be ineffectual. 
It appears that Mahni, who is}without issue, 
has three nephews, the sons of his deceased 
brother Smail. Of these three nephews 
Bakar is a major, the other two Warayam 
and Sher are still minors. Bakar attested 
the-sale-deed in token of his approval. It 
is; obvious, therefore, that Bakar could not 
institute a suit challenging this sale with 
gny hope of success, Further, it appears 
that Smail's widow, the mother of these 
three nephews of Mahni, has married Mahla 
a brother of the vendees, It is obvious, 
therefore, that the minors are not likely to 
take any steps to protect their interests or 
the interests of Raushan. In these cir- 
cumstances the attack on this particular 
alienation by Raushan not only protects his 
own rights but protects those of the two 
minors and I would, therefore, hold that 
the proper judicial exercise of discretion 
in this particular case would be to restore 
the decree of the trial Court. 

I would, therefore, accept this appeal and 
grant the plaintiff a decree with costs 
throughout. | : 

Currie, J.—I agree. 

A, Appeal accepted, 
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e 
LAHORE HIGH COURT. 
Orvin Reviston No. 560 or 1929. 
January 14, 1920, 

Present- —Mr. Justice Tapp. 
UTTAM AND OTRERS—DEFENDANTS— 
PETITIONERS 
versus 
KAKOO AND orHEuS—PLAINTIFFB 

——EHRBSPONDENTR, 

Civil Procedure Code (Act V of 1908), s. 96, Sch. II, 
paras, 15, 16—Decree on award—Appeal attacking 
validity of award, competency of. ; 

No appeal lies from a decree where such decree is 
passed in accordance with an award though the 
award may be invalid. [p. 181, col. 2.] 

Kanhia Lal v. Narain Singh (1), followed . 


Ghulam Jilani v. Muhammad Hassan (2), dis- 
tinguished. 


Oivil revision from an order of the District 
Judge, Ludhiana, dated the 11th April, 1929, 
reveraing that of the Sub Judge. Fourth 
Class, Ludhiana, dated the 28th Febzuary, 
1929, 

Mr. Jai Gopal Setht, for the Petitioner. 

Dr. Nand Lal, for the Respondents. 

JUDGMENT.—The petitioners Uttam, 
Nihala, Khushela and Ala brought a guit 
against Kakoo and Nand claiming the right 
to make a water course across some land be- 
longing to the defendants, for an inj unction 
restraining the defendants from interfering 
with their right to make this water course 
and for recovery of Rs,700 as damages for 
loss of two crops Kharif 1427 and Rabi 1928. 

Kakoo and Nand, the defendants in the 
above suit at the same time brought an 
action against Uttam, etc,, for recovery of 
Rs, 500 as damages for malicious prosecu- 
tion. Both these cases were referred to 
arbitration and in accordance with the 
award the plaintiffs, Uttam, etc, were 
granted a declaration in regard to their 
right to construct the water course in 
question and for a permanent injune- 
tion and were allowed Rs, 250 by way of 
damages for the loss of the two crops: in 
question. The suit brought by Kakoo and 
Nand against Uttam was dismissed with 
costs, Both these decrees were in accordance 
with the award and under-sub para. 2, para. 
16 of the Second Schedule to the Oivil 
Procedure Code no appeal could lie but the 
learned District Judge entertained appeals 
on the ground that the award in each case 
was ipvalid. Hereliedon Kanhia Lal v. 
Narain Singh (1), as authority for hold- 
ing that an appesl lies against a decree 
where there has been a referente to arbitra- 
tion on the ground that it was not based 


(1) 81 Ind. Cas. 700; 28 P. R.1916; 11P.W.R, 
1916 * 
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on an award or in other words that the 
award isnot a valid award but a nullity. 
The learned District Judge, accordingly 
accepted both the appeals, set aside tne 
decrees of the lower Uourts and remanded 
both the cases for fresh decision in accord- 
ance with law. 

Dr, and Lal on behalf of the respond- 
ents raised a preliminary objection that 
no petition for revision lay as a second 
appeal was competent and should have 
been preferred. Ido not think this objec- 
tión has any force as it is obvious as pointed 
out by the learned Oounsel for the peti- 
tioners, that if they had preferred appeals 
from the orders of the learned Vistrict 
Judge this would have amounted to an 
admission on their part that appeals lay 
to the District Judge against the decrees 
based on the award in the two suits. Dr. 
Nand Lalhas also referred to sub-s. 2 of 
8. 105 which provides that where any party 
aggrieved by an order of remand from 
which an appeal lies does not appeal there- 
„from he shall thereafter be precluded from 
disputing its corectaeas. Ido not, how- 
ever, quite see the application of this pro- 
vision of law to the present case in view 
of the petitioners’ contention that no 
appeal was entertainable by the learned 
District Judge and consequently petitioners 
were not in a position to prefer an appeal 
against the order of remand. Ia my 
opinion the matter is covered by cl. (a) 
ofs. 115 of the Code of Oivil Proce- 
dure forif it could be shown that no appeal 
lay the learned District Judge undoubted- 
ly exercised a jurisdiction not vested in 
him by law and consequantly the present 
revision is competent. The determination 
of this point depsnds, of courae, on the 
decision arrived at as to whether appeals 
against the decree based on the award in 
the twosuits were competent, The ques- 
tion as to whether an appeal liesfrom a 
decree based on an award is dealt with on 
page 1092 of Malla's Civil Procedure C )de, 
8th Edition 1925, under the heading 
"Invalid Award." It is there remarked that 
under the old section (522) it was held by'the 
Courts in India that though a decree might 
be in perfect accordance with an award an 
appeal would lie from the decree if the 
award upon which the decree was based 
was invalid on the ground that that section 
presupposed a valid and legal award and 
not an award upon which no decree could 
be passed. A different view, however was 
taken by their Lordships of the Privy 
Council in Ghulam Jilani v. Muhammad 
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Hassan (2), after which expression of opine 
jon,the High Courta of Oalcutta and Madras 
hold that no appeal lay under s. 522 from & 
decree passed on an award on the ground 
that the award was invalid. Tne learned 
commentator g»es on to remark tnat under 
the present Voie itis quite clear that no 
appeal lies irom a decree wiere such 
decree is passed in accordaucs with the 
award though the award may be invalid as 
itis open to the party aggrieved by the 
award .to apply under cl. (1), sub-cl. (e) 
of para. 15 to have that award set aside, 

If he does not do so the award becomes 
final and no appeal lies from the decree 
based upon the award. This change was 
introduced by the insertion of the words 
“or the award being otherwise invalid" in 
sub-cl. (c) raferred to above, In point 
of fact the authority relied on by the learn- 
ed District Judge, Kanhia Lal v. Narain 
Singh (1), does not lay down that an appeal 
l:es from a decree based on. an award. On 
the contrary it distinctly affirms that no 
appeal lies from a decree purporung to 
follow an award except on the ground that 
itis not based on an award or in other 
words there is no award. 

For the above reasons would hold that 
there was an award in both cases, judgment 
was pronounced in accordance with the award 
aud decree followed in accordance with the. 
award. No appeal, therefore, lay and, 
accepting the petitions for revision, I set 
a3id3 the orderof thelearaed District Judge 
and restore the decree of the trial Oourt. 
The patitionera will be allowed their costs 
in this Court and the lowerAppellate Court. 

Petition accepted. 


A. 
(2) 25 P. R. 1902; 290 167; 29 I. A, 51; 4 Bom. L. R. 
61; 


1 M. L.J.77; 6 O. W. kN, 226; 8 Sar, 154 
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LAHORE HIGH COURT, 
Sgoonp CIVIL APPEAL No, 235 or 1930, 
November 3, 1930. 

Present :—Mr. Justice Addison. 
OHHAJJU DEFENDANT—APPELLANT 
versus 

KIRPA RAM AND OTHERS—PLAINTIFFS 

JAI LAL ano OTHERS—DEFBNDANT3 
f — RESPONDENS, 

Evidence Act (I of 1872), s. 114—J'udicial processes 
—Presumption of regular service—Delivery of sym- 
bolical possession — Presumption that warrant was 
affixed at the spot—Civil Procedure Code (Act V of 
1908), 0. XXI, r. 55. 
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-It must be assumed that [a process, issued by the 
Court andaccepted by the Court as having been 
duly served was served in the manner provided by 
law and with all the formalities laid down for the 
service thereof, and the burden of proving that 
those formalities were not complied with at the 
time is on the person who alleges so. [p. 182, col. 
2 


Piara Ram v. Sohawa (2), followed. 
` Khub Ram v. Surat (1), distinguished. 
' Where, therefore, the report ofthe process servor 
showed that symbolical possession was given and that 
the matter was made known at the spot: 

Held, that it must be presumed that the warrant 
was duly affixed at the spot in the absence of proof 
tothe contrary. [ibid.] 


Second appeal from the decree of the 
District Judge, Ambala, dated the 4th, 
November, 1929. 

Mr. Mukand Lal Puri, for the Appellant. 

Mr. Nanak Chand Pandit, for the Re- 
spondent, 


. JUDGMENT;—One Kahna Mal died, 
leaving a widow, Musammat  Gaurja, and 
two sons Ohhajju and Parma Nand. 
Harnam Des obtained a money  desree 
against Chhajju and, in execution of that 
decree attached one-third of a house left 
by Kahna Mal. He purchased at the auction- 
sale, which followed, that one-third share 
and, on the ltth January, 1912, filed in 
Court dakhinama to the effect that he had 
obtained symbolical possession on the 18th 
January, 1912. 

In lsl5 Harnam Das sued for possession 
of the one-third of the house, which he had 
purchased, by partition, but the suit 
was ultimately dismissed apparently on 
the ground that the house could not be 
partitioned during the life-time of the 
widow of Kahna Ma), namely, Musammat 
Gaurja. f 

The present plaintiffs purchased two- 
thirds of this house from Parma Nand the 
brother of Chhajju, and Musammat Gaurja. 
They then brought the present suit for 
partition, impleading both Ohhajju and 
the representatives of Harnam Das on the 
ground that they were not aware which 
of these was entitled to the remaining one- 

ird. 
may trial Court held that there was a 
fatal defect in the execution proceedings at 
the time when symbolical possession was 
granted to Harnam Das. so that Obhajju 
remained the owner of one-third, Harnam 
Dae's representatives appealed to the Dis- 
trict Judge who came to the conclusion 
that there had been nodefect in the exe- 
cution proceedings and that, therefore, 
Harnam Das continued in joint possession 
of the property and still remained entitled 
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to the one-third he purchased in execution 
of his” decree. Against this decision 
Ohhajju has appealed in this Court. 

was referred to Khub Ram 
v. Suratíl) by the learned Counsel 
for the appellant, but it seems to me to be 
notin point. Ín that case it was held that 
the execution prceeedings showed that 
no warrant, asrequired by O. XXI, r. 35 
of the Civil Procedure Code, had been 
affixed on any conspicuous spot at or near 
the land in question. In the present case, 
however, the execution proceedings, which 
are available, do not establish one thing 
or the other as regards this point. The 
warrant should have been executed by pro- 
clamation at the spot and affixation of the 
warrant on the property. The report is 
that symbolical possession had been given 
and the matter made known at the spot. 
There is only one way of giving symbolical 
possession, namely, affixation and making 
the fact known at the spot, The report 
on the warrant, therefore, is, if anything in 
favour of the view that affixation was 
done, though this is not clearly mentioned. 
In any case these proceedings do not 
establish that the warrant was not affixed 
at the spot. 

In Piara Ram v. Sohawa (2) it was held 
that it must be assumed that a process, 
issued by the Court and accepted by the 
Oourt as having been duly served was 
sérved in the manner provided by law and 
with all the formalities laid down for the 
service thereof and that of the burden of 
proving that those formalities were not 
complied with at the time when formal or 
symbolical possession was given to the 
plaintiff was on the defendant and not 
on the plaintiff. Itseems tome that this 
is the correct statement of the law and it 
was forthe appellant in the present case 
to prove that symbolical possession was 
not properly given in that the warrant 
was not affixed at the spot. He has utterly 
failed to do this and he is not now entitled 
to have another opportunity to do so on 
the ground that the onus was wrongly 
placed by „the trial Oourt. In fact it is 
apparent from the partition suit brought 
in 1915 that it was accepted by all the 
parties that symbolical possession had been 
given to Harnam Das, : 

In my judgment there is no force in this 
appeal and I dismiss it with eosts. The 
suit in my judgment and as remarked by 

(1) 39 Ind. Oas. 753; 26 P. L. R. 1917; 20 P. R. 1917; 
22 P. W. R. 1917. 

(2) 109 Ind. Cas. 561; A. I. R. 1928 Lah, 910, 
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the District J'udge, is an obviously dis- 
honest one brought with collusion of 
Chhsjju. 

A. Appeal dismissed. 


—— 


LAHORE HIGH COURT. 
MiteGELLANEODE Frg8T Ürvin, Appxat No, 1361 
. oF 1430. 
. Mareh 26, 1931. 

Present:—Mr. Justice Bhide. 
INTZAMIA COMMITTEE GURDWARA 
RORI SAHIB, EMINABAD, Turovas 
SUCHA SINGH irs PRESIDENT— 
JUDGMENT. DupTOoR—APPELLANT 
VETSUS 
Mahant SARAN DAS Chela Mahant 
RAM KISHAN anp OTHERS, —DROREES 
Hoopers — RE PON DENTA. 

Punjab Sikh Gurdwaras Act (VIII of 1825),8. 12—Civil 
Procedure Code (Act V of 1908), O. XXI, r. 16—Decree 
by Sikh Gurdwara Tribunal—Application for execu- 

tion by assignee—Proper Court to apply. 

Even though the Sikh Gurdwaras Tribunal has 
no power to execute a decree passed by it, an applica- 
tion under O., XXI, r. 16, Civil Procedure Code, for ex- 
ecution of a decree passed by it, by a person in the posi- 
tion of an assignee ef the decree must inthe first 
instance be made to the Tribunal itself. 

Even when a decree ig transferred to another 
Court for execution the latter Court cannot entertain 
an application under O. XXI, r. 16. 

Amar Chandra Banerji v. Guru Prosunno Mukerji 
(1) and Tameshar Prasad v. Thakur Prasad (2), relied 
on 


Miscellaneous first appealfrom an order 
of the District Judge, Gujranwala, dated 
the let May, 1030. 

Mr. Din Dyal Kapur, for the Appellant. 

Mr S.L. Puri, for the Respondents 

JUDGMENT.—One  Narinjan Das 
obtained a decree from the Sikh Gurdwaras 
Tribunal for Rs. 3,510 against Shiromani 
Gurdwara Parbandhak Committee, Amrit- 
sar, and the Managing Committee of the 
Gurdwara Rori Sahib,"Eminabad in the Dis- 
trict of Gujranwala. Subsequently Saran 
Das filed a suitagainst Narinjan Das which 
was compromised and it was declared that 
baran Das will be entitled to get Rs. 500 out 
of the decree for Rs 3,500 passdd in favour 
of Narinjan Das. Saran Das applied for 
execution of the decree to the extent of 
Re. 500 in the Court of the District Judge, 
Gujranwala anda warrant for attachment 
of certain jmmoveable property was issued. 
It is from this order that the present appeal 
has been preferred. 

The main contention of the learned 
Oounsel for the appellant ia that the 
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compromise by virtue of which Saran Das 
became entitled to realise Rs. 500 out of 
the decree for Rs, 3,500 was tantamount to 
an assignment of a portion of the decree 
and that according to O. XXI, r. 16, Civil 
Procedure Code, the decree-holder should 
have applied to the Court which passed 
the decree, namely, the Sikh Gurdwaras 
Tribunal for execution of the decree. The 
learned Counsel for the respondents pointed 
out ia reply that according to a. 1? of 
the Sikh Gurdwara Act, the Sikh Gurdwaras 
Tribunal has no power to execute the decree 
and that the decree had to be transferred 
for execution to the Distriet Judge. But 
even so, the contention of the learned 
Counsel for the appellant must, I think, 
be upheld. According to the provisions 
of O. XXI, r. 16, Civil Procedure Code, an 
assignee in the position of Saran Das must 
apply in the first instance to the Oourt 
which passed the decree ani that Oourt 
was undoubtedly the Sikh Gurdwaras 
Tribunal. The expression “Court which 
passed the decree" has been defined in 
8. 37, Oivil Procedure Code, 80 a8 to include 
certain other Courts, but it is not disputed 
that the Court of the District Judge does 
not come within that definition. There is 
ample authority for the proposition that 
even when a decree is transferred to another 
Oourt for execution the latter Court cannot 
entertain an application under O, XXI, 
r, 16, Amar Chandra Banerji v. Guru 
Prosunno Mukerji (1) and Tameshar Prasad 
v. Thakar Prasad (2) The object of the 
rule probably is to enable the Court which 
passed the decree to record the alteration 
in the rights of the decree-holder made by 
the assignment. In this instance the Sikh 
Gurdwaras Tribunal cannot itself execute 
the decree and will have to send it to 
another Oourt under s. 12 of the Sikh 
Gurdwaras Act, but this does not seem to 
be material. : 

I accept the appeal and setting aside the 
order of the learned District Judge dismias 
the application for execution. In view of 
the technical character of the objection I 
leave the parties to bear their costs. 

A. Appeal accepted. 
(11970, 488. s 
(2) 25 A. 443; A. W. N* 1903, 99, 
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LAHORE HIGH COURT. 
Letters PATENT APERaL No, 235 or 1926. 
February 26. 1931. 
Present:—Sir Shadi Lal, Kr., Chief . 

Justice, and J Uso Sir Alan Broadway, 

T. 
MEHNGA. minog, REPRESENTED BY 
GANDA MAL— DEFEN NI 
APPELLANT . 
VETSUS 
ZAMAN ALI SHAH AND ANOTHER— 
PustnTiFFs; ano GHULAM 
MOHAMMAD AND ANOTBE&— 
Darby pants— RRAPONDEN Ts 

Limitation Act (IX of 1908), Sch I, Arts. 184, 148— 
Transfer by mortgagee—'T'ransferee not acting in good 
faith—Applicability of Art. 184 

In thecase oftranster by a mortgagee, only a trans- 
feree witha bona jide belief at the time of the con- 
veyance can claim the protection of Art. 134,Limitation 
Act, in other cases the suit to redeem against him is 
governed by Art. 148. 

Wazir Chand v. Nathu Ram (1), Baikuntha Nath 
Roy v. Ahmedullah (2) and Rakku Sheitiv. Rama 
Chandrayan (3), not followed. 

the 


Letters Patent Appeal from 
decree of Mr. Justice Jai Lal, dated 
the 10th June, 1926, passed in Civil Appeal 
No. 389 of 1926, reversing that of the 
District Judge, Jullundur, dated the 17th 
November, 1925, affirming that of the 
Subordinate Judge, Third Olass, Jullundur, 
dated the 10th December, 1924. 
Mr. J. N. Bhandari, for the Appellant. 
Mr, Basant Krishna, for the Respondents. 
i JUDGMENT. 
Broadway, J.—In 1,24 Ghulam Muham- 
mad and others mortgaged certain proper- 
tytoone Imam Din for Re, 350 giving the 
mortgagee possession. The mortgage-deed 
contained a conditional eslo clause, and in 
1899 steps were taken by Imam Din to en- 
force this clause, 


In 1800 Imam Din sold the said property, 
as owner, to one Mul Ej. 


In 1923 the mortgagors sold the equity 
of redemption to Sayad Zaman Ali Shah, 
etc., who then institutedia suit for posses- 
Bion by redemption against the succes- 
sors-in-interest of Mul Raj, impleading the 
mortgagors and descendants of Imam Din. 
The trial Court dismissed the suit holding 
that Mul Raj had purchased fall proprie- 
tary rights from Imam Din and that Art, 
134 of the 2nd Schedule to the Indian 
Limitation Act, 1908 which was applicable 
barred the claim for redemption. It 
was found that there were defects in the 
foreclosure proceedings under Regulation 
XVII of 1806 which, however, did not affect 
the case, 
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An appeal by Zaman Ali Shah, etc., 
having proved unsuccessful, he came up to 
this Court in second appeal when Mr Justice 
Jai Lal decreed his suit holding that Mul 
R j could not be beld to bave purchased 
the property in ‘good faith’ and that, 
thereforé, Art. 148 and not Art. 134 
governed the suit. The descendants of 
Mul Raj have preferred an appeal against 
this decree under cl 10 of the Letters 
Patent and Mr. J N. Bhandari bas address- 
ed us on their behalf. He.urged that 
Art, 134 applied to transfers by mort- 
gagees in the same manner and to the same 
extent ar it did to transfers by trustees. 

Now Mr. Justice Jai Lal rested his 
decision on Wazir Chand v. Nathu Ram 
(1) where a Division Bench of this 
Court held that in the case of 
transfer by mortgagees Art. 134 only ap- 
plied when the transferee had acted in 
‘good faith. This view was arrived at 
aitera consideration of all ihe authori- 
ties then available and it was said: 
"An examination of the other authorities. 
cited atthe Bar indicates that the almost 
universal view is that only & transferee. 
with a bona fide belief at thetime of the 
conveyance can claim the protection of 
Art. 134, and thatin other esses the suit to 
redeem against bim is governed by Art 148." 
Mr Bhandari bad drawn attention to 
Baikunta Nath Roy v. Ahmedulia (2) and 
Rakku Shetti v. Rama Chandraya (3) where 
this point was coneidered and a different 
view taken 

After Gue consideration of these and the 
other authorities cited Iam unable to see 
any reason to differ from the view express- 
ed in Wazir Chand v Nathu Ram (1) and 
would dismiss this appeal with costs, 

Shadi Lal C J.—I concur. 


Appeal dismissed 
(1) 80 Ind. Cas. 321; A. I. R. 1924 Lah. 468; 6 L. L. 
J. 151; 1 Lah. Cas. 346. 
(2) 130 Ind. Cas. 275; 34 O. W. N. 961; A.L R. 1931 
Cal. 113; 58 C 234. 
(3) 92 Ind. Cas. 342; 49 M. 29: A. I. R. 1926 Mad. 81; 
49 M. L. J. 634; 22 L. W. 885; (1925) M. W. N. 860. 
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LAHORE HIGH COURT. 
OniminaL APPEAL No. 1090 oF 1930, 
April 4, 1930. 

Present —Mr. Justice Agha Haider. 
INDAR DATT-—OConviOT—A PPRLLANT 

: versus 
EVPEROR—Resp-wpent 

Explosive Substances Act (VI of 1908), s. L—Presence 
of mansal stains, evidentiary value of—Hvidence Act 
(I of 1872), ss 30, 114, 188-- Retracted confession, 
vaule -of —Approver's evidence—Necessity of corrobora- 
tion—Nature of corroboration required—Criminal 
Procedure Code (Act V of 1898), ss. 108, 164— 
Recording confession—Making over record to Police 
Officers, propriety of—Recording confession after 
keeping accused tn Police custody—Value of such 
confession—Search—Dismissed constable, whether *res- 
pectable’ person—Criminal trial— Failure to examine 
material witness—Inference—Evidence—Evidence of 
handwriting expert, value of. 

An approver, on his own admission, isa man of 
the very lowest character who has thrown to the 
wolves his erstwhile associates and friends in order 
to save hisown skin. Heis a criminal himself and 
his evidence must be received with very great 
caution, if not suspicion. [p. 186, col. 2] 

In a case based on the evidence ofan approver, the 
prosecution must prove not only that the approver 
had an accomplice but his accomplice was, as a matter 
of fact, the accused person and no other. Further 
more, his evidence must be corroborated in important 
and material particulars so as to make it reasonably 
certain that it was the accused who had actually 
committed the offence, in view of the elements of 
corroboraton. [ibid ] 

Evidence of the genuineness of signature 
based upon the comparison of handwriting and of the 
opinion of experts is entitled to proper consideration 
and weight. But of all kinds of evidence admitted in 
a Court this is the most unsatisfactory. It is so weak 
and decrepit as scarcely to deserve a place in our 
system of jurisprudence. [p 189, col. 2. 

Inve B Venkata Row (1), Srikant v. King-Emperor 
(2) and Kali Charan Mukerji v. Emperor (3), 
referred to. 


It is not proper for a Magistrate tohand over the 
accused to the investigating officer and record his 
confession after he had been with the Police Officer 
for some time. Such procedure reduces to a con- 
siderable extent the value of the confession, [p. 190, 
col. 1&2] 


A Magistrate after recording confessions should 
not make them over to the Police Officers and where 
confessions are taken one after the other and on 
different dates such a procedure is obviously objection- 
able. [p. 190, col 2.] 


A confession taken by a Magistrate in jail witha 
Police Officer in the next room and subsequently 
retracted could not be acted upon unless sypported 
by very good corroboration'and its evidentiary value 
as against a co-accused is practically nil. libid.] 


Where the evidence of an approver is principally 
on the question of conspiracy and where that evidence 
is sought to be corroborated by the evidence of the 
confessing accused, it amounts to this that one 
tainted piece of evid&nce is sought to be corroborated 
by another tainted piece of evidence and would not 
justify the convistion of a co-accused. [p. 191, col. 1.j 

Sher Muhammad v. Emperor (5), Pala Singh v. 
Emperor (6) and Latafat Hossain Biswas v. Emperor 
(7) relied. on, ` 
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The failure of the prosecution to take any steps 
in regard to any person connected intimately with 
the alleged crime isa circumstance which raises an 
inference adverse to the prosecution. [p, 191, col. 


Ram Ranjan Roy v. Emperor (8), referred to. 

A dismissed constable is not a respectable inhabitant 
of the locality within the meaning ofs. 103 of the 
Criminal Procedure Code [p.19 , col 7.] 

From the mere presence of mensal stains on a man's 
Wearing apparel, itcan besaid that he either made or 
had in his possession or under his control an explosive 
substance with intent by means thereof to end anger 
life, or to cause serious |injury to property in British 
India orto enable any other person by means thereof 
to endanger life or cause serious injury to property in 


British India.  [ibid.] 
Appeal from an orderot the Additional 


Sessions Judge, Jullundur, dated the 14th 
November, 1930. 

Messrs. Mukand Lal, Puri, and Jai Gopal 
Sethi, for the Appellant. 

Mr. Mohammad Munir, 
Advocate, forithe Respondent. 

JUDGMENT.—Six persons, namely, 
l. Mani Raj Dhands, aged 20 years, 2. 
Goverdban Lal, aged 17 18 years, 3. Indar 
Datt, aged 16 years. 4. Atma Ram, aged 
38 years, 5. Bhagat Ram aged 24 years, 
and 6. Jai Lal aged 17 years, were rlaced 
before the Additional Sessions Judge, 
Jullundur, to take their trial on charges 
under e. 120 B of the Indian Penal Code 
and e. 4 (b) of the Explosive Substances Act 
(No. Vi of 102). The last three have been 
acquitted, while the remsining;three,nemely, 
Mani Raj Dhanda, Goverdban Lal and 
Indar Datt, have been each found guilty 


Government 


' under s. 120 B of the Indien Penal Code and 


8. 4 (B) of 1he Explosive Substances Act and 
t£entenced as fellows :— 





Under s. 120-B 
of the Indian 
Penal Code. 


Under s. 4 (b) 
of the Explosive 
Substances Act, 


Ten years’ rigo- 
rous impriso- 





Seven years 
rigorous im- 





Mani Raj Dhanda 





nment. prisonment. 
Goverdhan Lal ... | Seven years'| Five years’ 
rigorous im- rigorous im- 
prisonment, prisonment, 
Indar Datt Five years'| Three years’ 
rigorous im- rigorous im- 
prisonment. prisonment, 





All these sentences have been ordered to 
run concurrently. 


On the 2nd March, 1930, a First Informa- 
tion Report, (Ex. P. A.), was lodged by Khan 
Bahadur Mir Fazal-i-Imam, Deputy Sup- 
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erintendent of Police, Jullundur City, at 
the Jullundur City Police Station This 
report is important because it gives in 
anticipation the names of the accused per- 
sons who were subsequently found in a 
certain shop and also mentions that Mani 
Raj Dhanda was intending to leave for 
D-lhi that evening. and that, before his 
departure, he wished to prepare and leave 
bombs with the other members of his party. 
It is further mentioned that one Khushi 
Ram rented that shop from Doctor Sharaf 
Din, and that in the said shop were stored 
materials relating to English and the Urdu 
Printing presses. There is a long list of 
the names of the persons who were suppos- 


ed to be the members of this society. The . 


mention of materials in the shop before the 
raid actually materialised is a peculiar 
feature of the case. 

On the same day at about NO.HP. M. 
Khan Bahadur Mir Fezsli-Imam, (P. W. 
No 1), &ccompanied by a number of Police 
Officers and three private pereons, namely, 
Zifsr Hussain (P. W No, 57), Rehmat Ullah 
(P. W. No $8) and Barkat Beg (P. W. No. 
59) raided theshop which Khushi Ram 
approver had rented on the 7th February, 
1930. Kbushi Ram, Mani Raj Dnanda, 
Indar Dat and Jai Lal were found on the 
premises and arrested there and then. 
Nizam Din, Sub-Inspector of Police (P. W. 
No. 76) was told off to search Goverdhen 
Lal, and Barkat Beg (P. W. No. 09) accom- 
panied him. Goverdhan Lal was found in 
his house and, on asearch being made, a 
number of articles detailed in P. J. were 
found on his person. Nine other items, as 
per P. K., were found in his house. The 
police commenced investigation and the 
various accused persons made their con- 
fessions. Among these persons was Khushi 
Ram who, on the recommendation of the 
Deputy Superintendent of the Police, was 
granted a pardon and made an approver on 
the 4th April, 1930, 

The case for the prosecution depends 
mainly upon theevidence of the approver 
and the confessions made by the various 
accused persons, These confessions are 
further used for the purpose of corroborat- 
ing the evidence of the approver in material 
particulars, and also unders. 30, Evidence 
Act. 

There are also certain documents from’ 
which it is sought to establish that some of 
the accused persons were connected with 
each other in respect of the offence under 
s. 120-B of the Indian Penal Code, and Mr. 
Budh Singh (P. W, No. 77) who is produced 
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asanexpertin handwriting, has been ex- 
amined to prove the signature of some of 
the accused persons on various documents 

There are other materials, too, on which * 
reliance is placed on behalf of the prosecu- 
tion. I shall deal with them la:er-on. 

The principles as regards the evidence of 
an approver bave been laid down repeatedly 
by eminent Judges and in standard text 
books on the law of evidence. In a judg- 
ment which I delivered on the 25th April, 
1930, in Amar Nath v. The Crown, (Orimi- 
nal Appeal No. 28 of 1930), 1 made ‘certain 
observations in respect of the evidence of 
approvers and, for facility of reference, I 
quote the following passage therefrom :— 

There are numerous decisions in which 
various teste have been laid down by emin- 
ent Judges for appraising the evidence of 
an approver, but the general principles are 
fairly well settled and are familiar to lawy- 
ers, Wirhout attempting to formulate any 
general statement of the law on the subject 
which would be applicable to all those cases 
in which an approver figures, I may, at the 
risk of repetition observe that the fact must 
be borne in mind throughout that an ap- 
prover, on his own admission, isa man of 
the very lowest character who has thrown to 
the wolves his erstwhile associates and 
friends in order to save his own skin. And, 
by this betrayal he has purchased bis liberty, 
he isa criminal himself and bis evidence 
must be received with very great deal of 
caution, if not suspicion, Tnere is this 
further point which should always be kept 
in mind while dealing with the evidence of 
an approver that he can easily substitute 
an innocent man for the person who was 
actually participating with himin a parti- 
cular crime. That danger must be guarded 
against and the prosecution must prove not 
only that the approver had an accomplice 
but his accomplice was, as à matter of fact, 
the accused persons and no other. Further- 
more, his evidence must be corroborated 
in important and material particulars so as 
t^ make it reasonably certain that it was 
the accused who had actually committed the 
offence, in view of the elements of corrobora- 
tion. 

These observations can be considerably 
amplified and authoritiescan be quoted in 
support of them, but I do not think it is 
necessary for the purposes of this case. 

Before Khushi Ram was granted a pardon 
and made an approver he, along with his 
co-accused, made a confession on the lth 
March, 1930, that is tosay, about twelve 
days after his arrest, during which period 
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he was in the custody ofthe Police. His 
evidence before the Court covers eighty 
typed pages. He does nct seem to bea 
‘truthful person because in some places he 
has contradicted himself, while witnesses 
for the prosecution have made statements 
which show that, even in the Court, he 
was not giving an honest and frank account 
ofthe whole affair For instance, we find 
in his evidence indications that he was im- 
pecunious and had to borrow small sums of 
money from his friends, Later on he wants 
to maké out that he isa man of substances. 
Again, he says that he and his associates, 
had decided to rent a house for the purpose 
of holding meetings of the society but that 
he could not do soas hehad no money. It 
was at the request of Mani Raj Dhanda, 
accused, that Goverdhan Lal advanced him 
Rs. 2 whereupon he rented Doctor Sharaf 
Din's shop on the 7th February, 1:30, 
payinghim Rs.1-12 in advance. He goes on 
to say that, on the 8th February, 1930, the 
day following the renting of the shop, a 
meeting was held there. In other words, he 
makes out very clearly that the shop had 
been rented for the purpose of holding 
meetings in connection with their organisa- 
tion. In the course of his cross-examina- 
tions, however, he admitted that he stayed 
ina certain Boarding House fora couple of 
months after which the Superintendent of 
the Boarding House expelled him bec:use 
one Ohand Kishore student used to visit 
him. Hesays that he then began to live 
with his uncle Gulzari Lal with whom he 
had no unpleasantness, and that he left his 
uncle Gulzari Lal and rented Sharaf Din's 
shop of his own accord. He was confronted 
with the statement, which he had made 
before the police, wherein he had stated “I 
lived there for a month and then I fell out 
with Gulzsri Lal. Itoox Doctor Sharaf 
Din'8 shop through “churan farosh Brahm- 
in whose name I do not know”, This 
shows that he was not speaking the truth 
about his relations with his uncle Gulzari 
Lal, and that the shop had been taken by 
him not for any political purpose but, as 
he puts it “of his own accord” after he had 
been turned out by his own uncle Qulzari 
Lal. Again he says that, on the 13th Jan- 
uary, 1930, Indar Dat wrote out an applica- 
tion Ex P HH for the purpose of interview- 


who was lodged in the jail, and that the 
application had been placed in box, But 
on & reference to the evidence of Ajaib 
Singh (P. W. No. 71), Superintendent of 
Jail, we find that the application had been 
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presented to the witness at his house by 
Mani Raj Dhanda who was accompanied 
by another person. This officer is quite 
positive that the application could not have 
been put in the petition box since it had 
been personally presented to him by Mani 
Raj Dhands. The witness adds that inter- 
view petitions are disposed of by him and, 
in his absence by the Deputy Suverivtend- 
ent of Jail. Inayat Ullah (P. W. No 2) 
who is the Deputy Superintendent of Jail, 
has given evidence to the effect that the 
application, P-HH was brought to him 
personally by Mani Raj Dhanda with the 
orders of the Superintendent endorsed 
thereon. The approver further says that, 
when the first meeting was held on the 28th 
February, 1930, at the house of Goverdhan 
Lal, all the six accused persons together 
with the approver were present, and that 
on this date each suspected the other. This 
is an indication of want of confidence among 
the members of the society who were al- 
leged to have entered into the criminal con- 
spiracy in question Furthermore, Khushi 
Ram approver says that, at the various 
meetings which were held, the members 
used to wear maskson their faces so that 
one should not recognise the other. This 
also appears to be highly improbable. Such 
a precaution would defeat its own object 
and would enable any intruder to come and 
take part in the proceedings of the ailexed 
eonspirators. There were altogether five of 
these meetings, and, according to the evi- 
dence for the prosecution, the society had a 
very short career since it came into exist- 
ence in January or February, 1930, and 
ended on the 2nd Mareh, 1930, when Khushi 
Ram's shop was raided py the police. 

The proceedings of the firat meeting 
held on the 28th January, 1930, Ex. P-JJ 
were recorded by the approver in his own 
hand. The approver says candidly that 
part of the contents of these proceedings is 
true and part exaggerated, 

The second meeting was held on the 30th 
January, 1930, at the house of Goverdhan 
Lal who presided over it. Atthis meeting, 
according to the evidence of the approver, 
violence and use of bombs and pistols were 
adopted as the creed of the society, and it 
was proposed that Indar Dat should be put 


to death as he had exposed several secrets 
ingone Rishi Ram, as undertrial prisoner 


of the society but that subsequently the 
“capital sentence" passed upon him was 
commuted to a fine of Rs. 5 (in the original 
document Rs. 50 is mentioned). The ap- 
prover goes on tosay that this time Mani 
Raj Dhanda whispered something into 
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Goverdhan Lal's ears within the hearing of 
the approver and suggested that Ohet Singh 
constable, who had got Rishi Ram arrested 
in connection with the wire cuiting case 
should be punished with death, and that 
this proposal was carried out. Now, it is 
strange that, although the proceedings of 
the meeting Ex.P-JJ contain a reference 
to the killing of Inder Dat, it is eilentas 
regards the proposal to put Chet Singh 
constable to death. The learned Sessions 
Judge, I may observe, had attributed this 
omission to extra precaution but I fail 
to understand why such a precaution was 
not observed in thecase of Indar Dat. 

Again it ie said that at a subsequent 
meeting held on the 26th February, 1930, 
it was proposed that it was not desirabie 
to kill people occupying the humble posi- 
tion of an ordinary policeman like 
Chet Singh but that attempt should be 
made on the lives of Deputy Commissioners, 
Superintendents of Police end other 
BEaropean officers. The proceedings Ex. 
P.JJ aresilent on these points also, and 
we have to dependon the evidences of the 
approver who himself wrote out Ex P JJ. 
It may be mentioned that at this meeting 
Indar Dat was not present according to 
the approver. 

Again, the approver says that at the 
mesting of the 27th February, 1930, be- 
sides the accused persons, Devi Chand, 
Babu Ram and a boy who came with 
Goverdhen Lal, and Samant Lal were 
present. The approver was elso present st 
this meeting. Babu Ram and ihe boy 
were not the members of the society, and 
it ie said that vows were taken and 
reduced to writing to murder Daputy 
Commissioners, Superintendents of Polica 
and other high officera including military 
officers, Now, it does not stand to reason 
that at this meeting such dangerous sub: 
jectsshould have been discussed in the 
presence of outsiders like Rabu Ram and 
the boy. Babu Ram has appeared as 
P. W. No. 6land his evidence is entirely 
Bilent about any such vows. These vows, 
though reducad to writing, have not bsen 
produced, and the procssdings of the meet- 
ing of the 27th February, 1930, are also silent 
on the subject of these vows Having regard 
to these circumstances the alleged con- 
spiracy to murder British Officers has not 
been satisfactorily proved. 

Apart from the general observations 
applying to ordinary approvers, reference 
may b» made £o the evidenceof Raj Gopal 
(P. W. No, 31) which deals with the parti- 
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cular approver before us, namely Khushi 
Ram. This witness says that he studied 
in the Doaba High School for ten years 
and that Khushi Ram was his fellow 
student whom hehad known for the last 
three or four years. The witness had 
denounced Khushi Ram as a thief who stole 
books belonging to other students. He 
further says that Khushi Ram’s character 
was very bad and he was known 88 a 
vagabond amongst the students. He 
explains that by “bad character” he meant 
that Khushi Ram used to steal” things 
and tell lies and thet he suspected Khushi 
Ram to be a O.I D. man, In answer 
to Court questions the witness stated 
that when he was the captain of a team 
of Fcotball, Hockey, etc. Khushi Ram 
wasone of the members and that there 
was & general complaint about Khushi Ram 
that he wasa thief anda perfect liar. 

The evidence of this witness, who had 
known Khushi Ram for some yeare, shows 
the stuff that Khushi Ram is made of. 

In order to connect Indar Dat and 
Goverdhan Lal with the criminal  con- 
spiracy an attempt was made to prove 
that Indar Dat had written out postera 
GGl, GG2 and GG3, and that the de- 
claration P. L, 26 bore Inder Data 
signature (P. O. 6) Ex. P. L. 26 
was the decleration made by Khushi Ram, 
and purports to have been signed by 
Indar Dat as the proposer. 

Aiter the arrest of the accused persons 
on the 2nd of March, 1930, their confessions 
were recorded on different dates by two 
Magistrates. These confessions bear the 
signatures in English of the accused per- 
sons and are admittedly genuine. Accord- 
ing tothe evidence of the approver, GGL 
GG? and GG3 were written by Indar Dat. 
The prosecution produced Mr, Budh Singh 
(P. W. No. 77) a writing expert. This 
witness is an Inspector in the O. I. D. De- 
partment and says that he wes trained in 
the University of Lausanne (Switzerland) 
and also inthe Laboratory Police Techni- 
que, Lyons, (France) in the subject of 
comparison of handwriting and obtained 


certificates from both the places. Mr. 
Budh Singh received on the 2nd 
of June, 1930, a number of docu- 
ments including the admitted sig- 


natures of Indar Dat on document A, A-I 
and A2, which were to be.compared with 
the disputed writings GGl, GG?, GG3, 
FHH, PL 26 and PO 6. He found that 
the signatures on A, Al and A2 were written 
by the same person whose signatures 
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appeared on GGI; PHH, PL26 and PC6. 
‘But he observed that the writing contained 
.in documents A,Al. and A2 was small 
as compared with GG2 and GG3 and 
hence no definite opinion could be ex- 
pressed. While A and Al bear the ad- 
mitted signature of Indar Dat in English, 
-A2 appears to have been signed in Urdu. 
As regards PL28, which is a declaration 
bearing the signature of Goverdhan Lal, 
he gave his opinion thatit tallied with 
-the admitted signature of Goverdhan Lal 
‘on. the confession. Mr. Budh Singh sub- 
mitted his report on the 8th of June, 1930. 
On the 9th June, 1930, the Superintendent 
of Police addressed a letter to Mr. Budh 
. Singh. On the 10th of June, 1930 Mr. 
Budh Singh sent his report in which ne 
stated that GG1,GG2 and GGS3 were in the 
writing of tbe sawe person es A,Al and 
A2. It is argued by the Counsel for the 
accused, withacertain amount of plauei- 
. bility, why in his first report dated the 
8th of June, 1930, he could not say tbat 
GG2 and GG3 were the writings of the 
same who had written A,AI and A? and 
why it was only on the receipt of the letter 
of the Sth of June, 1930. that he reported 
that GGl, GG2 end GG3 were written by 
ihe same person. Again the expert says 
that the name "M. Rai" on PJI and 
photo X tally with each other without any 
doubt. The  approver had stated that 
"M. Rai” was an aliasof Goverdhan Lal, 
and the ease for the prosecution as put 
-before me was that the signatures of M Rai 
appearing on these documents must be 
‘taken to be those of Goverdhan Lal Now 
. the statement of the approver that M. Rai 
was an alias of Goverdhean Lal has not 
-been corroborated by any other evidence 
on the record, Further, we have the im- 
portant fact that in the First Information 
‘Report Ex. P, A. made by Khan Bahadur 
Mir Fazal Imam, the name Mohan Rai, 
‘third year student D. A. V, Ooliege, 
Jullundur, appears as one of the members 
‘of the party. M. Rai can easily be the 
signature of this individual and in the 
absence of further evidence it cannot be 
, accepted that Goverdhan Lal and M. Rai 
were one and the same person. No writing 
purporting to be Mani Raj’s was submitted 
to this witness for comparison and ex- 
‘amination. 


As regards the value of the evidence of 
Mr. Budh Singh it must be remembered 
that he is after all a member of the pro- 
secuting agency. His training in Europe, 
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* » 
according to his -own statement, was a 
very brief one end without meaning any 


disparagement, it cannot be said that he 
is an experienced man in this line. 


In this connection I refer to an important 
ease In re B. Venkata Row (1). There- 
levant observations sre to be found at 
pages 164fand 165*, There is & quotation 
from Dr. Lawson's work on the “Law of 
expert and opinion evidence”, which runs 
as follows :— 


“The evidence of the genuineness of the 
signature based upon the comparison of 
handwriting and of the opinion of experts 
is entitled to proper ccnsideration and 
weight. It must be confersed, bowever 
that it is of the lowest order of eviaence 
or of the most unsatisfactory character. We 
believe that in this opinion experierced 
laymen unite with the members cf the 
legal profession. Of all kinds cf evidence 
admitted in & Court this is the most un- 
satistaciory. li is so weak snd deerepit 
as ecarcely to deserve a place in our system 
of jurisprudence.” 


Again, there is considerable force in 
the remarks which will be found on- the 
same page that the case for the prosecution 
would have gained strength if independent 
experte had arrived at the same conclusion 
by their independent efforts. In Srikant v, 
King-Empercr (2), two learned Judges of 
the Allahebad High Oourt observed that 
to base @ conviction upon the evidence 
of an expert in handwriting is, as à. general 
rule, “very unsafe", and this observation 
was approved of by a Bench of twoother 
learned Judges of the same Court in Kali 
Charan Mukerji v. Emperor (3). 
These observations are important when 
considering the facts of this case because, 
beyond the opinion of the so-called expert, 
there is only the evidence of the approver, 


As already stated, after the accused bad 
been arrested on the 2nd March, 1930, 
their confessions were recorded before . 
Rei Sahib J. Thskar Das and Sardar 
Arjan Singh Magistrates. The coniession 
of Goverchan Lal was recorded by Sardar 
Arjen Singh cn the 10th and llth March, 


(1) Li Ind Oas, 418; 36 M, 159; 11 M. L, T. 93; 22 M, 
L. J 270; (1912) M. W. N. 125; 13 Or, L. J. 226, 

(2)2 A. L. J. 444. 

(3) 2 Ind, Oas. 154; 6 A. L. J, 184. 


*pages of 36 M. [Ed.] E MM 
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1930, and the confession of the other two 
accused. Indar Dat and Mani Raj Dhanda, 
by Rai Sahib J. Thakar Das. Iadar Dat's 


confession was taken on the l1Zin uuu 13th. 


March and Mani Raj Dhanda's on the 25th 
March, 1330, These confessions were re- 
tracted by the accused and, when the 
Magistrates, who recorded the confessions, 
appeared as witnesses before the Commit- 
ting Magistrate, the accused stated that 
the confessions were the result of pressure 
and undue influence. These confessions 
were retvorded at the house of the Magis- 
trates with the investigating officer sitting 
outside. There was a  Polies Officer 
present in the room in which the confession 
of Goverdhan Lal was being recorded 
by Rai Sahib J. Thakar Das, and it is 
said that he was there to show the 
various exhibits to the Magistrate. The 
confession of Mani Raj Dhanda is of some 
interest. While he was placed before the 
Magistrate for the purpose of making his 
confession, he thought that the time for, 
making the statement had not come and that 
when the prosecution evidence has been 
closed, only then he would be . requir- 
ed to make a statement. Therefore he 
hesitated to make his statement. The 
Magistrate handed him over tothe Police 
Officer who bad brought him, namely Malik 
Mohammad Hussain (P. W. No 82) who, in 
about five minutes time, placed him again 
before the Magistrate when he made his 
confession without any further hitch, The 
learned Sessions Judge referring to this 
incident observes as follows:—‘“i do not 
think that in doing so any irregularity 
was committed, instead of explaining the 
position himself, the Magistrate delegated 
this duty to the Police Officer. It wouldno 
doubt have been preferable had he done 
it himself and obtained the final aye or 
nay of the accused with regard to his will- 
ingness to make theconfessicn and dealt 
with him in accordance with the rule of 
procedure laid down in para. 51.” 


In my judgment, the learned Magistrate 
made a mistake in handing over the accused 
Mani Raj Dhanda to the investigating 
officer who was in atttendance outside his 
room and in recording bis confession after 
he had been with the Police Officer for a 
few minutes, 
(P. W. No 82) has given his statement in 
support of the voluntary nature of the 
confession and the part that he himself 
played, but the fact remains that the pro- 
cedure was nof a proper one, in that it 
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has reduced to a very considerable extent, 
whatever value the confessions, otherwise 
had. Again, the Magistrate, after record- | 
ing the vonfessions. used to make them 
over tothe Police Officers and thus con- 
travened the imperative provisions of e. 164 
of the Oriminal Procedure Code, accord- 
ing to which the confessions are required 
to beforwarded to the Magistrate by whom 
the case is to be inquired into or tried. 
As the confessions were taken one after 
the other and on different dates the 
objection to the procedure adopted by. the 
Magistrate is obvious. Furthermore, accord- 
ing to Mir Fazl-i-Iman (P. W. No 1), Malik 
Mohammad . Hussain (P. W. No. 82) and the 
learned Sessions Judge, these confessions 
eontain exaggerated versions of the story 
and were made when a race for becoming 
approvers was in full progress and every 
body was trying to save his skin. : 
The value of the retracted confession has 
been the subject-matter of many reported 
decisions; and after all that has been said, 
I need not discuss the case law on the 
subject. I may only mention the case 
of Sheikh | Sohali v. Emperor (4) 
where it is laid down that a confession 
taken by a Magistrate in Jail with a Police 


. Officer in the next room and subsequently 


retracted could not be acted upon unless 
supported by very good corroboration. Each 
ease would depend upon its facts and 
peculiar circumstances but in the present 
case I do not think that there is any good 
corroboration of the retracted confessions. 
To argue that gcod corroboration can be 
found in the evidence of the approver is 
to say that one tainted evidence gains 
strength from another tainted evidence, 


If this is the position of retracted 
confession as regards the maker of it, 
it follows, as a matter of course, that its 
evidentiary value as against the coaccus- 
ed is practically nil, vide Sher Mohammad 
v. Emperor (5), Pala Singh v. Emperor 
(6) and Latafat Hossain Biswas v. Emperor 
(7). The last of these cases lays down that 
where the evidence of an approver is prin- 
cipally on the question of conspiracy and 
where that evidence is sought to be cor- 
roborated by the evidence of the confessing 


(4) 5 Ind. Cas. 773; 11 C. L. J. 273; 11 Or. L. J. 247. 

(5) 104 Ind. Oas. 630; 28 P, L. R. 583; 28 Cr. L. J. 
854; 9 A. I. R. Or. 56. 

(6) 107 Ind. Cas. 614; 29 Or. L. J. 267; A. I. R. 1828 
Lah. 329; 9 A.I. Or. R. 527. ` : : 
- (7) 116 Ind. Oas. 174; A. I. R. 1928-Oal. 745; 33 Q, 
W. N.58; 30 Or. L. d. 586, 
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accused, it amounts to this that one tainted 
piece of evidence js sought to be corroborat- 
ed by another tainted piece of evidence 
. and would not justify the conviction of a 
co-accused Authorities to thiseffect msy 
be multiplied, but it is not neceseary to 
quote any more caser. 


The learned Counsel for the Crown, who 
argued the case very thoroughly did not 
referto the evidence of Sohan Lal. (P. W, 
No. 13); but the learned Sessions Judge, 
though apparently not attaching much 
importance to his evidence, has referred to 
him. This witness says that Khushi Ram, 
Goverdhan Lal and Mani Raj Dhanda came 
to him and asked him to print one thousand 
copies of a certain receipt but that he ulti- 
mately refused to do the work because he 
suspected it might be connected with some 
dangerous political propaganda, According 
to this witness, there was some Sanskrit 
writing atthe top of the receipt and a note 
at the end that the subscription collected 
by means of this receipt was meant for 
the aid of those persons who were put to 
trouble by Government Officers. This 
witness did not know beforehand Khushi 
Ram, Goverdhan Lal and Mani Raj Dhanda, 
nor was hein a position to say that they 
ever came to his shop and placed any orders 
with him. He further says that he did not 
enquire their names but learnt them as 
they addressed one another by their names. 
This is hardly convincing and, putting at 
its highest, it does not advance the case 
for the prosecution under 8.120-B of the 
Indian Penal Code. 


In conclusion, I must refer to avery illusive 
character, namely Samant Lal. He is relat- 
ed asa sister's son to Janak Raj (P. W. 
No. 56) who was a Head Constable at the 
time of the raid but became a Sub-Inspector 
on the 28th August, 1230, before he gave 
his evidence. Samant Lal's father is Lachh- 
man Das who is Head Olerk in the Income 
Tax Department. This Samant Lal figures 
very prominently in the evidence of 
the approver and seems to have been 
a member of a party. According to 
the approver, he used to be present at some 
of the most important meetings of the socie- 
iy. It is said that he used tosupply sul 


pher potash and mensalto the society. and , 


paid the price of these articles from his 
own pocket. According to the approver's 
evidence, he was present in the shop five 
minutes before it was raided and in fact, 
according to the retracted confession of 
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Mani Rsj Dhanda, which has been relied 
upon by the prosecution, Samant Lal was, 
asa matter of fact, arrested at Khushi Ram's 
shop by the raiding party. It is extraordi- 
nary, however, that Samant Lal does not 
appear in this case either as an accused 
person or as & witness, and the only informa- 
tion that we could get from Khan Bahadur 
Mir Fazl-i-Imam (P. W. No. 1) wasthat he 
could not be found. Mir Fazl-i-Imam, in 
answer to a question put to him, stated that 
no notifieation or proclamation had been 
made regarding Samant Lalthat he was want- 
ed and was not to be found. This mysterious 
disappearance of Samant Lal is & matter 
which has left an unfavourable impression 
upon my mind. Insuch circumstances the 
Oourt may properly draw an inference ad- 
verse to the prosecution, vide Ram Ranjan 
Roy V. Emperor (8). 


In my judgment, therefore, the charge of 
criminal conspiracy under s. 120B of 
the Indian Penal Oode has not been satis- 
faetorily &nd beyond all doubt established: 
against the three appellants, I, therefore, 
set aside their convictions and sentences. 
under s. 120-B ofthe Indian venal Code. 


As regards the case under s.4(b)of the 
Explosive Substances Act (VLof 1908), the 
learned Sessions Judge has observed that, 
with regard to this offence charged against 
all the accused, the prosecution is on “firmer 
ground.” The Police raided the shop of 
Khushi Ram approver on the 2nd March 
1930, at about 9 P. m. Khushi Ram, Mani Raj 
Dhanda, Indar Dat and Jai Lal were found 
inside the shop. Jai Lal has been acquitted 
and we are not concerned with him. As 
regards Goverdhan Lal, Khan Bahadur Mir 
Fazl-iImam (P. W. No.1) deputed Sab- 
Inspector Nizam Din to arrest Goverdhan 
Lal at his house. Accordingly Nizam Din 
went to the house of Goverdhan Lal and 
arrested himthere. The houseof Goverdhan 
Lal and nis person were both searched and 
the Sub-Inspector, Nizam Din, was assisted 
by Barkat Beg (P. W. No. 59) wno describes 
himself as a dismissed constable. Barkat 
Beg in his evidence states that besides him- 
self and Nizam Din, there were other persons, 
present at the time of the search of Gover- 
dhan Lal's house, but he did not remember 
their names. Itis strange that Barkat Beg 
should have been selected to perform the 
civic duties of arespectable inhabitant of 


(8) 27 Ind. Oos. 554; 42 O. 422; 190. W. N.28; 16 
Or. L. J. 170. 
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the locelity within the meaning of s, 103 
of the Oriminal Procedure Code. In my 
judgment, a dismissed constablecan hard- 
ly be described as a respectable man. A 
number of articles were found on the person 
of Goverdhan Lal and also in his house and 
two fards. Ex,'P.J.and P.K., were pre- 
pared. These exhibits were signed by 
Barkat Beg and two other persons namely 
Lahori Mal and Kirpa Ram. The last two 
persons have not been produced as 
witnesses in the case end we do not know 
who they were. No stress, however, was 
leid upon the items of these exhibits at the 
time of the argument and, I think, very pro- 
perly. The various items in these exhibits 
do not help the case for the prosecution 
either under a, 190-B of the Indian Penal 
Code or under s 4 (b) of the Explosive 
Substances Act, The learned A iditional 
Sessions Judge observes in his judgment 
that “the recovery of Circulars Nos. 197, 
198.A,.198.B and 199 from the possession of 
Goverdhan Lal accused also goes t» show 
the mentality of their author and writer, 
viz, Mani Raj Dhanda and Goverdhan Lal” 
These documents were not formally proved 
by Mr. Budh Singh, and in any case, as 
already stated, they are valueless for the 
purpcse of proving the charge under s, 120- 
Bof the Indian Penal Code. There isa 
passage in the judgment of the learned 
‘Additional Sessions Judge, which I find at 
page 23 of my copy, where it appears that 
the learned Judge for the time was under 
the misapprehension that Goverdhan Lal 
was caught red-handed along with Mani 
Raj Dhanda and Indar Dat. Thisis obvi- 
ously a misconception so fer as Goverdhan 


Lal is concerned, 


While Goverdhan Lal was making his 
confession before Sardar Arjan Singh 
Magistrate, he was wearing a shirt which 
bore certain reddish marks That shirt was 
removed by the Magistrate and, after proper 
examination, it was found to have heen 
stained with mansal. Oa a search of the 
shop the raiding party discovered two 
bombs and certain other explosive sub- 
stances in one of the almirahs and also slabs 
ofstone which could beused in working a 
printing press. These elabs might have 
been connected with the proposed publica» 
tion of a paper called ‘Praja Tantar' about 
which a declaration, Hx. had been 
made before the District Magistrate by 
Khushi Ram. The diecoveries made by the 
raiding party seem tobe genuine end there 
cannot be any doubt that the case of the 
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accused who were foundeactually inside the 
shop in close proximity of the bombs and 
other explosive substances, comes within 
the purview of s 4 (b) of the Explosive, 
Substances Act. The case of Goverdhan 
Lel, however, is different. As already 
stated, he was arrested in his house and the 
only definite evidence against him is that 
of the mapsal stains on his shirt. I do not 
think that, from the presence ofsuch stains 
on 8 man’s wearing apparel, it can he said 
that he either made or had in his posses- 
sion or under his control any explosive 
substance with intent by means thereof to 
endanger life, or to cause serious injury to 
property in British India orto enable any 
other person by means thereof to endanger 
life or cause serious injury to property in 
British India. The case at best against 
him is not free from doubt, and I donot 
think it would be eafe to uphold his con- 
victicn under the Explosive Substances 
Act on the evidence as it stands on the 
record, I, therefore, set aside his’ convic- 
tion and eentence under £. 4 (b) of the Ex- 
plosive Substances Act and, ecquitting bim 
of the charge under that section, order that 
he be released forthwith. 


The sentence of Mani Raj Dhanda (aged 
20) under s. 4(b) of the Explosive Subs- 
tances Act is seven years’ rigorous imprison- 
ment, But, in view of the fact that the 
charge under s. 12U-B of the Indian 
Penal Code has, in my judgment, not been 
established and be was supposed to be the 
leader of the criminal conspiracy, I reduce 
his sentence to five year?” rigorous imprison- 
ment. The sentence of three years’ rigorous 
imprisonment in the case of Indar Dat (aged 
16) would be maintained, 


Iam indebted to the Counsel who repre- 
sented the accused and the Crown for their 
very full and elaborate arguments in thia 
somewhat difficult cage. : 

A. Order accordingly, 
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ALLAHABAD HIGH COURT. 
BszCon p Orvin APPRAL No. 1972 oF 1928. 
January 10, 1931. 

Present :—Justice Sir Shah Muhammad 
Sulaiman, Kr., and Mr. Justice Young. 
AMJAD ALI KHAN-— PLAINTIPE 
—APPELLANT 


versus 
SAADAT BEGUM AND ANOTHER— 
DzErENDANTS— RESPONDENTS. 

Agra Pre-emption Act (XI of 1922), ss. 3, 16—Pre- 
emption —Sale of house within Municipal area and 
property in village—Failure to exercise right as to 
house in accordance with Muhammadan Law—Right 
to preempt zemindart property—Partial pre-emp- 
tron, 

Section 16, Agra Pre-emption Act, as it stood before 
it was amended did not contemplate the exercise of a 
right in areas to which the Act is expressly made 
not applicable. [p. 194, col. 1.] 

Where zemindari property in a village to which the 
Agra Pre emption Act applies and a house in a Muni- 
cipality to which the Act does not apply are sold, a 
pre-emptor doesnot lose hisright to pre-empt the 
property in thevillage simply because he did not 
properly exercise his right under the Muhammadan 
Law in respect of the house in the city. [ibid.] 

Abdul Khan v. Shakira Bibi (1), distinguished. 


Becond appeel from a decision of the 
Bubordinate Judge, Moradabad, dated the 
19th Juce, 1928, 


Dr. M. L. Agarwala, tor the Appellant. 
Er Mushtag Ahmad, for the Respond- 
ents, 


JUDGMENT.—This is a plaintiff's 
appeal arising outof asuit for pre-emption. 
Oertain shares of zemindari property in 
a village along with a house inthe City of 
Moradabad were sold under one sale-deed 

“to the defendants. The plaintiff brought 
his suit to pre-empt the zemindari property 
by virtue of his right under the Pre-emption 
Act and to preempt the house property 
under the Muhammadan Law. He alleged 
that he had made the necessary demands 
required by the Muhammadan Law. Both 
the Courts below have come to the con- 
clusion that he failed to prove that he made 
the demands which would entitle him to 
succeed under the Muhammadan Law so 
far as the house was concerned. The first 
Court dismissed the claim with yegard to 
the house but decreed it as regards the 
£emindari property. On appeal the lower 
Appellate Court has dismissed the entire 
suit. Following the case of Abdul Khan v. 
Shakira Bibi (1) the lower Appellate Court 
has held that, having lost his right to pre- 
empt the house,the plaintifl's Suit as regards 


~~ (1) 108 Ind. Cas. 573; 25 A. L. J. 1061; A, I R. 1028 
All, 124; 50 A. 348. 
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the zemindari property also failed on the 
ground of partial pre-emption. 

The plaintiff has come up on appeal and 
on his behalf it is contended that the view 
of the lower Appellate Court is not right. 

Section 16 of the Agra Pre-emption Act 
has been amended since the pronouncement 
of the judgment quoted above and the 
amendment indicates the mind cf the 
Legislature, But it being an amending Act 
and not a declaratory one the addition of 
the words ‘under this Act’ at tbe end of 
8 16 would not have aretrospective effect. 
We have, therefore, to apply a. 16 es it stood 
before the amendment. 

In the case quoted above, the Bench 
Teluctantly eame to the conclusion that the 
previous interpretation of the common law 
had remained unaffected. Thet was, 
however, a casein which both the zemindari 
property and the house property were 
sitcated within a village which was a rural 
area to which the Pre.emption Act applied. 
The Bench thought that because the proviso 
toe. 3 left the Muhammadan Law intact 
where there was no right of pre emption 
under s. 5, the claim to pre-empt the house 
was in accordance with the provision of s. 3. 
At another place in the judgment it was 
remarked that the enforcement cf such a 
right under the Muhammadan Law would 
also be a pre-emption under the Act. This 
last expression was certainly inaccurate, 
but that was a case to which the Act in its 
entirety was applicable. 

The learned Advocate forthe appellant 
distinguishes the present case from the 
reported case on the ground that here the 
hovss5 is situated not in the village to which 
the Actapplies but in the City of Moradabad 
to which the Act does not apply. Section 1, 
sub-s, (3) of the Act expressly lays down 
that the Act does not apply to any area 
included within the limits of a Municipality. 
It is, therefore, obvious that the Act is not 
applicable to the City of Moradabad at all. 
16 follows that no section of the Act is 
applicable to the Oity of Moradabad, nor is 
any proviso toasection. Of course, it does 
not follow from this thatthe law which stood 
in the areas to which the Act does not apply 
has in any way been superseded; the Act 
merely does not touch such laws or rights, 
There would be no necessity to lay down 
a provisoin respect of an area to which the 
Act is expressly not made applicable. It is, 
therefore reasonable to construe the proviso 
to s, 8 as applying to areas to which the Act 
applies but in which there is no right of pre- 
emption under 8. 5.In the same way itfollowg 
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thats. 16 mubt have been intended to be 
üpplieable to areas to which the Act was 
made applicable. Under that section no 
suitshalllie for enforcing aright of pre- 
emption in respect of a portion only of the 
property which the plaintiff is entitled to 
pre-empt. In view of the opinions 
expressed in the earlier cases we assume 
that the expression ‘entitled to pre-empt' 
would be wide enough to cover the case 
where therewas an initial right to pre empt 
although it was lost on account of the 
failure to make thedemands. But we think 
that there is force in the contention that 
the Legislature could not have intended to 
include within this expression any right to 
pre-empt which the plaintiff may possess 
in areas to which the Act is not applicable. 
A statutory right to pre-empt the zemindari 
property has been conferred on the plaintiff 
under ss. 5,11 and 12 of the Act. That 
statutory right cannot be taken away by 
any common law outside the Act, The only 
. way to defeat such a right would be apply- 
ing 3.16, ifit were applicable. We see no 
reason for holding thats. 16 contemplates 
the exercise of aright in areas to which the 
Act is expressly made not applicable. It, 
therefore, seems to us that the present case 
is distinguishable from the reported case 
and in the case before us we cannot hold 
that simply because the plaintiff did not 
properly exercise his right under the 
Muhammadan Law in respect of the house 
in the City of Moradabad, to which the Act 
is not applicable, he has also lost his right 
to pre-empt the property within the village 
to which the Act applies. 

We,therefore, think that the decree of the 
Oourt of first instance was right, We 
accordingly allow this appeal and setting 
aside the decree of the lower Appellate 
Court, restore that of the Oourt of first 
instance. The plaintiff will have the costs 
of the appeal preferred by the defendant 

` jn the lower Appellate Court and the costs 
of the appealin this Court from her who 
will bear her own costs. The defendant 
will get from the plaintiff the costs of the 
cross-objections in the lower Appellate 
Court. The costs of this Court will include 
fees on the higher scale. In case the 
plaintiff has either not deposited the pro- 
portionate amount of the preemption 
money or has taken it out after deposit we 
would allow him thirty days from this date 
to re-deposit the amount in the lower 
Appellate Oourt, Incase the plaintiff fails 
to deposit the amount within the time fixed 
the suit shall stand dismissed with costs in 
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all Courts including in this Court fees on 
the higher scale. 
a. Appeal allowed, 


ALLAHABAD HIGH COURT. 
Fras Civin AppaaL No. 262 oF 1927, 
December 12, 1930. 
Present:—Justice Sir Shah Muhammad 
Sulaiman, Kr., and Mr. Justice Young. 
KANHAYA LAL AND OTHERS— DEFENDANTS 
— APPELLANTS 

versus 
PARTAB CHAND-—PLAINTIFP AND 
BAIJNATH PRASAD AND OTHERS 
—DzrENDANT8— RESPONDENTS 

Civil Procedure Code (Act V of 1908),0. XXIII, r. 1 
—Appeal—A ppellant's right to withdraw. 

Where no cross-objections have been filed by the 
respondent, the appellant has an absolute right to 
with draw hisappeal at any time before judgment, 
his only liability being to pay costs. 

Kalyan Singh v. Rahmu (1), followed. 

First appeal from the decision of the 
Subordinate Judge, Allahabad, dated the 
14th February, 1927, 

Dr. M L, Agarwala, Messrs. igbal Ahmad 
A. Sanyal and Gopi Nath Kunzru, for the 
Appellants. 

Dr. K.N. Katju, Messrs. B. E. O'Conor, 
Panna Lal, Shiva Prasad Sinha, S. 
Zamir Alam, Joti Suarup Gupta, Kirtee 


Narain Agarwala, S. Majid Ali and Banke 


Behari, for the Respondents. i 

JUDGMENT.—Messrs. Iqbal Ahmad 
and Sanval, who appear for the appellants, 
have stated before us that they “withdraw” 
their appeal, namely, F. A. No. 262 of 1927. 

An application has been filed on behalf 
of the respondents to the effect that per- 
mission should not be granted for the with. 
drawal of the appeal and that it should be 
noted in the decree that the shares of these 
applicants should bs separated at the time 
of the partition, These applicants, how- 
ever, did not file any cross-objection to the 
appeal, 

It seems to us that if the appellants 
desire to withdraw the appeal uncondition- 
ally, they are not bound to ask for the per- 
mission of this Court. Such permission is 
required when there is a prayer for liberty 
to file a fresh appeal. lt may also be noted 
that the prayer before us is not for the 
withdrawal of the “suit”, which has resulted 
in a decree. The appellants would have ne 
absolute power to withdraw the suit itself 
so as to nullify the decree, without the per- 
mission of the Court. 


189 I O. 1931 


Under O. XXIIL'r. 1 (1) at any time after 
the institution of a suit tne plaintiff may, as 
against ali or any of the defendants, with- 
draw his suit or abandon part of his claim. 
Under sub-cl. (z) he may, with the leave of 
the Oourt, withdraw the suit with liberty to 
ipsíitute a fresh suit. Section 107, sub- 
cl. (2) lays down that the Appellate Court 
shall have the same powers and shall per- 
form as nearly as may be the same duties 
as are conferred and imposed by this Oode 
on Oourts of original jurisdiction in respect 
of suits instituted therein. Reading these 
two provisions of law together, it seems to 
us that an appellant has the right to with- 
draw his appeal unconditionally, his only 
liability being to pay costs. 

This : view is fully supported by the 
ruling in Kalyan Singh v. Rahmu (1) where 
it was laid down that where no cross objec- 
tions had been filed by the respondent, an 
appellant had an absolute right to with- 
draw his appeal at any time before judg- 
ment The learned Judges in that case 
remarked that an appellant's application to 
that eifect is not in substance an applica- 
tion for permiesion to withdraw the appeal, 
but an intimation of withdrawal. 

This provision of law is different from 
that contained in O, XXVI, r., 1 given in 
the English Annual Practice, under which 
after a certain stage there ie no absolute , 
right to withdraw a suit. It has according- 
ly been held in England that an appeilant 
cannot withdraw his appeal without the 
permission ofthe Oourt We think that in 
view of the special provisions in the Indian 
Oode of Oivil Procedure, that rule of 
practice cannot be applied in India. 

We accordingly declare that the appeal 
has been withdrawn by the appellants. 
We, however, direct that the appellants 
will pay the costs of the appeal to the re- 
Bpondents and bear their own costs. 

A. l 

eer Appeal withdrawn. 


CALCUTTA HIGH COURT. 
Civin APPRaL No. 980 or 1927. 
April 11, 1929. 
Present :—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr. and Mr, Justice 


Jack. 
NARENDRA KRISHNA OHAKRA- 
BURIY-—PLAINTIFF—APPELLANT 
veTrSuS 
ASHUTOSH BHATr'AOHARJI AND 
OTHERS  DEFEND«NT:—RESPONDENTS*, 
Suit for accounts - Preliminary judgment —Contents 
—Equitable set-off—Civil Procedure Code (Act V of 
3908),0. VILI, r. 6,0. XX, v, 19, 


*. 
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The order portion in & preliminary judgment 


in 2 suit for accounts need not specify allthe details 


and need not be exhaustive 

In such a suit the defendant can claim a set-off of 
an unascertained sum arising out of the same 
transaction, Such a set-off could be allowed under 
O. XX, r.19, Civil Procedure Code, as an equitable 
set-off, 


Appeal from a decree of the Second Sub- 
Judge, Faridpur, dated the 21st December, 
1926. 

Mr. Pramatha Nath Mitter, tor Mr. Rus 
pendra Kumar Mitter, for the Appellant. 

Mr. Hemendra Chandra Sen, for the Res- 
spondents, 


JUDGMENT.— This appealis by the 
plaintiff ina suit for accounts. The trial 
Court made a preliminary decree by which 
a Commissioner was appointed to take ac- 
counts and to determine what sum was due 
to the plaintiff or to the defendant accord- 
ing to the result of the accounts taken. The 
Commissioner submitted à report in which 
he found that the plaintiff was not entitled 
to recover any amount from the defendant 
bur, on the other hand, the defendant was 
entitled to get from the plaintiff the sum of 
Rs. 958-4-0. Tne Munsif thereupon passed 
a decree in favour of the defendant for 
thatsum. An appeal was taken to the 
Subordinate Judge who dismissed it. It 
is argued before us that the Commissioner 
for accounts was wrong in going behind the 
preliminary decree and in looking to other 
items than what that decree specified. The 
preliminary decree ordered the Commis- 
sioner to take accounts and to determine 
what sum wasdue to defendant No. 1 for 
pay, parbani, tahari aud nazar for the 
period of services. Tne Commissioner found 
that that amount was due to the defendant 
also on account of out of pockst expenses. 
To this the defendant objects and says that 


the Commissioner was not entitled to take 


those items in account. The learned Sub- 
ordinate Judge has considered this matter 
and we accept his view that the order por- 
tion in a preliminary judgment need not 
specify all details and need not be ex- 
haustive. The preliminary judgment, 
in fact, ordered an account to be taken 
between the parties of their mutual de- 
mands, This objection is overruled. 
Another objection is taken at the end of 
the argument that the counter claim set up 
by tae defeudant should not ba entertained 
under O. VILI, r. 6, Civil Procedure Oode, 
as it was not for an ascertained amount. 
The defendant filed a written statement and 
elaimed thas he was entitled to get some 
money from the plaintif and tentatively 
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valued his claim at Rs. 200 for which he 
paid the necessary Oourt-fees. This objec- 
tion was not taken in any of the Courts be- 
low nor does it appear to beincluded in any 
of the grounds of appeal to this Court. We, 
therefore, propose to take the course which 
was adopted by Maclean, O. J., in the case 
of Surendra Nath Sarkar v. Atul Chandra 
Roy (1) as it is too late for the plaintiff now. 
We agree with the expression of opinion 
and think that if the plaintiff could “ake 
‘the objection, weshould have thought nat 
such a set-off could be aliowed under O, 
XX,r.19, Civil Procedure Code. Itis an 
equitable set-off arising out of the same 
WE DAB OH and is not governed by O. VIII, 
r. 6. 


This appeal fails and is dismissed with 
costs. i 


A. Appeal dismissed. 
(1) 34 0. 892; 7 C. L. J. 87. 


MADRAS HIGH COURT, 
Szoonp Oivin APPRAL No. 1646 or 1927. 
November 28, 1930. 

Present : —Mr. Justice Bhashyam Ayyangar. 

'" J. DEVANAI AMMAL- APPELLANT 


versus 
MAHADEVA OHETTI AND oTBES8— 
RESPONDENTS, 

Civil Procedure Code (Act V ef 1908), O. II, v. 2— 
Legacy—Executor agreeing topay interest but declining 
to pay principal without succession certificate—Suit 
for interest— Subsequent suit for principal—Main- 
tainability—A pplicability of O. II, r. 2. 

Where an executor declined to pay the 
legacy to the residuary legatee until the latter 
produced a succession certificate but agreed to pay 
interest on the amount of the legacy and the legatee, 
after suing forinterest alone, instituted another suit 
for the principal after obtaining a succession certi- 


cate : 

Held, (1) that in the absence of succession certificate 
the plaintiff was notentitled to claim the principal 
amount from the executors (who had refusad to pay 
it without such certificate) and her omission to sue 
for it in the previous suit could not, therefore, bar the 
second suit under O. II, r 2; [p 198,col.1.] 

Muhammad Azamat Ali Khan v. Lalli Begum (2), 
Pethaperumal Chetty v. Murugandi Servaigaran (3), 
Subba Rao v. Rama Rao (4) and Ramanjulu Naidu v. 
Aravamuda Ayyangar (5), referred to. 

(2) that asinterest was due under an independent 
covenant, the suit filed for itsrecovery could not bar 
the second suit for the principal. [p.199, col. 1.] 

Muhammad Hafiz v. Muhammad Zakariya (7), 
Kishen Narain v. Pala Mal (8) and Suwmy Rao v. 
Official Assignee of Madras (9), followed. 


Second appeal against a decree of the Dis- 
trict Judge, North Arcot. 


Messrs S. Varadachariar and T, S, fos 


kataraman, for the Appellant. 
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Messrs. A Ramaswami Ayyar, A. C, Sam- 
path Ayyangar, T. R. Srinivasan, A, Vish- 
wanath Ayyar and P. Venkataraman Rao, 
for the Respondents. 

JUDGMENT.—In this case one Palani 
alias Dharmalinga? Chetty was entitled to a 
certain sum of money undera deed of set- 
tlement executed by.his father and that 
sum of money was with one Lakshmana 
Ohetty. Lakshmana Ohetty, who died in 
1308, left a Will,dated the 24th April, 1906, 
whereby he appointed five executors for his 
estate and directed them inter alia to pay a 
sum of Rs. 4,006 to the said Palani alias 
Dharmalinga Ohetty (Ex. A.) Defendant No. 
2 was the residuary legatee under the said 
Will. As he was then a minor defendant No. 
l was thereby appointed his “ executor,” 
that is, apparently his guardian, 

Two ofthe five executors did not accept 
office, but the other three did and administer- 
ed the estate. These three were: (i) Venkata- 
chala Mudali, defendant No. 3 who was alive 
on the date of this suit but is now dead and 
represented by respondents Nos. 12to 15in 
the second apreal ; (2) Kumaraswami Ayyar 
who died before the suit and whose sons and 
legal representatives were added as defend- 
ants Nos. 4 to 6 ; and (3) Hllappa Chetty 
who died still earlier and whose sons and 
legal representatives were added as defend- 
acts Nos. 7 to 10. Palani alias Dharmalinga 
Chetty died a minor and unmarried goon 
after the death of Lakshmana Chetty, leav- 
ing the plaintiff, his mother and only heir. 
The Will of Lakshmana Ohetty does not pro- 
vide for the payment of any interest on the 
sum of Rs. 4,000 directed to be paid to Pa- 
lani alias Dharmalinga Ohetty. 

It appears from Ex. O, proceedings re- 
corded by the three executors of Lakshmana 
Ohetty who entered on their office and de- 
fendant No 1. the guardian of the residuary 
legatee on 14th October, 1915, that after the 
death of Palanialias Dharmalinga Ohetty 
there was an arrangement between the 
plaintiff and them whereby ehe allowed 
them to retain and invest the money due to 
her and pay her interest “either per month 
orat apy time as suited her." These pro- 
ceedings end the subsequent proceeoings, 
Ex. D,ehcw that the rate of iptereet was 
varying irem time to time. The executors 
paid interest accordingly to the plaintiff en 
several occasions. They, however, declined 
to pay up the principal amount unlees che 
produced a Succesricn Certificate 

Defendant No 2, the residusry legstee 
attained majority in the year 1915 and the 
executors then delivered over “all the as: 
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sets " of the estate to him, retaining a sum 
of Rs, 5,143.0-2 only with them, being the 
amount which remained payable to the 
plaintiff and two others : see defendant No. 
2'sdeposition and Ex. 8. They kept the 
said sum ina Bank and continued to pay 
the interest which accrued due on it to the 
plaintiff. 

In 1918 the plaintiff filed O. S. No. 406 
of that year on the file of the District Mun- 
sif's Court of Vellore against defendant No. 
1 and two ofthe executors, namely, Kumara- 
Swami Ayyar snd Venkatachsla Mudali. 
Ellappa Ohetty died prior to that suit and 
he was not, therefore, impleaded. That suit 
was torecover the interest due from 19th 
July, 1916, till its date. The plaintiff alleg- 
ed therein that she“ without asking for the 
entire principal sum was receiving only the 
whole of the income thereof from the execu- 
tors, the defendants and others, and enjoy- 
ing the same till 19th July, 1916" and that 
the subsequent interest was not paid in 
spite of demands (Ex. E ) 

Kumaraswami Ayyar, one of the execu- 
tors and defendant No. 2 in that suit, at 
once paid up the amount sued (Ex. X) and 
the suit was reported settled out of Court 
on l7th September, 1918. The executors 
are said to have continued to pay the 
interest even subsequently and to have 
again defaulted from and after December, 
1922. The plaintiff then obtained a Suc- 
cession Certificate in her favour in O.P. 
No. 18 of 1923 on the file of the District 
Court of North Arcot . and instituted the 
present suit to recover the principal said 
to be Rs. 3,575 and the interest on it from 
December, 1922, 

Several issues were raised before the 
Court of first instance and the learned Sub- 
ordinate Judge recorded his finding on all 
of them. He held that the claim was made 
out against all the defendants except 
defendant No. 2 but that the suit was 
barred by reason of the previous suit, O. 
B. No. 406 of 1918, under O. II, r. 2, Civil 
Procedure Oode. He, therefore, dismissed 
the suit not only against defendant No. 2 
but against all thedefendants. , 

On appeal by the plaintiff the learn- 
ed District Judge agreed with the Subordi- 
nate Judge that the suit was barred by O. 
II, r. 2, Oivil Procedure Code. He accord- 
ingly dismissed the appeal. He did rot 
go into the pther issues. The plaintiff has 
filed this second appeal and the only 
question is whether the finding of the 
lower Courts that this suit is barred 
under O. II, r. 2, Civil Procedure Code, 
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by reason of the previous suit is cor- 
reet. 

Now, Mr. S. Varadachariar the learned 
Advocate for the appellant, has raiseda 
threefold contention. His first contention 
was based on the fact that the plaintiff 
had not obtained a Succession Oertificate 
at the time of the previous suit. He urged 
that in the absence of Succession Certificate 
the plaintiff was not entitled to claim the 
principal amount from the executors (who 
had refused to pay it without such certific- 
ate) and her omission to sue for itin the 
previous suit cannot, therefore, bar the 
present suit under O., II, r. 2. His second 
contention was that the interest sued for in 
the previous suit was not due on the 
original cause of action but on the agree- 
ment ordered into by the executors after 
the death of Lakshmana Ohetty, and the 
previous suit brought for the interest 
cannot, therefore, bar the present suit for 
the principal. His last contention was that 
in any case the plaintiff's claim was not 
barred as against defendants Nos.7to 10 
who or whose father was not impleaded as 
parties in the previous suit. 

I am of opinion that the appellant is 
entitled to succeed on the first two points 
and it ie, therefore, unnecessary to consider 
the third point. 

Taking the first point: it is necessary to 
note that what cl. 1, O. !T, r. 2, requires is 
that every suit shall include the whole of 
the claim which the plaintiff is entitled to 
make in respect of the cause of action, It 
is only when the plaintiff contravenes the 
requirement that the bar laid down in ‘cl. 2 
can come into operation Now, was the 
plaintiff entitled to claim the principal 
from the executors on the date of the 
previous suit? It must, I think, be held 
that she was not, for the simple reason 
that she had not obtained a Succession 
Certificate in respect of it. Under s. 4, 
Succession Certificate Act, which is now 
enacted ass. 214, Succession Act, no Court 
can passa decree against a debtor of a 
deceased person for payment of his debt 
to a person claiming to be entitled to 
the effects of the decessed person 
or to any part thereof except on the 
production of a Succession Certifieate or 
like authority. 

It was pointed out and it is no doubt 
true that the production of a Succession 
Certificate is not a condition precedent to 
the fillingcf a suit for the recovery of a 
debt due to a deceased person and the 
certificate could be produced at any stage 
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of the suit, but the fact remains that no 
decres could be passed without its pro- 
duction. As the plaintiff who had not 
obtained a Succession Certificate could not 
have insisted on a decree being passed in 
her favour on the date of the previous 
suit, it must, I think, be held that she 
was then not entitled to make the claim. 
It seems to me irrelevant that the Court 
could and might have given time after 
the suit was filed for producing the ‘uc. 
cession Certificate and could have passed 
a decree on such certificate being produced 
within the time granted, 

There is the authority on this point of 
the decision of the Privy Council in 
Jaggo Bai v. Ustava Lal (1) In that case 
a malikana which was not made the subject- 
matter of a previous suit was claimed in 
the second suit along with other pro- 
perties, A certificate under the 
Pensions Act, 1871, was necessary to 
maintain the claim as regards the mali- 
kana and such certificate had not been 
obtained at the time of the previous 
suit. In dealing with the plea of the bar 
under O. II, r. 2, raised in the subeequent 
suit brought after obtaining that certificate 
as regards the claim for malikana, their 
Lordships observe at page 449* of the 
report as follows: "By reason of the 
absence of a certificate under the 
Peusions Act of 187., the Court in the 
previous suit (No. 481 of 1890), was not com- 
petent to deal with tho question of the mali- 
kana and the plaintiff had no right of action 
in respect ofit, In their Lordships’ opinion 
the plaintiffs claim to malikana was not, 
therefore, part of the claim which she 
was entitled to make in the previous suit.” 

That reasoning fully applies to this case 
and the plaintiff must, therefore, be held 
not to have hada right of action in respect 
of the principal on the date of the 
previous suit, 

The learned Advocate for the respondents 
drew attention to the difference in the 
language between s, 4,Succession Certificate 
Act, and 88 4 and 6, Pensions Act, No 
doubt the former provided that no Court 
shall pss. a decree except on the pro iuction 
of a certificate wnereas the latter Act 
provides first; ins. 4 that no Oourt shall 
entertain any suit relating to any pension” 
and then ins. 6 “a Civil Court otherwise 


(1) 117 Ind. Cas. 498; A. IR. 1929 P, 0, 166; 56 I. A. 
267; 51 A. 439; 33 C. W. N. 809; 10 P. L. T. 527; (1929) 
A. L.J 716; 30 L. W. 60; 31 Bom. L. R. 891; 57 M. L. 
J. 160; 50 O. L. J.52; 6 O. W. N. 589. (P. C.) 

*Page of 51 A.—[Ed]. j 
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competent to try the same shall take’ 
cognizance of any such claim upon receiv- 
ing a certificate" but this difference does 
not seem to be material for the present 
purpose, for ithas been held by the Privy 
Oouncil that asuit for the maintenance of 
which a certificate is necessary under the 
Pensions Act, but which is filed 
without such certificate may be 
taken cognizance of and proceeded 
with on the subsequent production of the 
necessary certificate: eee Muhammad 
Azamat Ali Khan v. Lalli Begum (2),at pages 
4s39and 4351. In this connexion reference. 
may also be made to the following observa- 
tions of Bubramania Ayyar, J., in Petha- 
perumal Chetty v Murugandi Servaigaran 
(3), at page 4681: “It cannot be said that the 
analogy between a case where the plaintiff 
omits to produce the Collector's certificate 
under the Pensions Act and a case where 
he fails to produca a Succession Certificate 
required by Act VII of 1809 is incomplete 
because in the former case the absence of 
the QOollector's certificate prevents a Oourt 
from taking cognizance of the claim (s. $, 
Act XXIII of 1871), whereas in the latter a 
Oourt is precluded from passing a decree 
except on the production of a certificate (s. 
4, Act VII of 1889), For in Muhammad Aza- 
mat Ali Khan v. Lalli Begum (2) it was 
held by the Privy Council that a suit 
relating to a grant of property within the 
meaning of the Pensions Act need not be 
dismissed because no certificate had been 
obtained before the commencement there- . 
of." 

It was pointed out on behalf of the re- 
spoadent tha: if the plaintiff was not entitl- 
ed tosue for the principal for want of a 
Succassion Certificate, she was equally 
not entitled to sue for the interest, Assum- 
ing thia reasoning to be correct, it does not 
in the least affect the legal argument advanc- 
ed on behalf of the appellant. 

The point under consideration may also 
be tested in another way: Suppose the 
plaintiff had gone on with the previous 
suit and it was dismissed for the non-produc- 
tion of a Suctession Vertificate: it cannot be 
doubted that sne can in that case sue again 
on the same cause of actiun, subject, of 
course,to the Law of Limitation after obiain- 
ing „the necessary certificate: see Petha- 


(2)8 O. 422;9 I. A, 8; 4 Sar, 310; 6 Ind; Jur. 201; 47 
P. R. 1882 (P. C.). 
(3) 18 M. 466; 5 M. L. J. 189. 


TPage of 8 O.—[Ed.| 
{Page of 18 uh, 
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perumal Chetty v. Murugandi Servaigaran 
(3). This shows that the previous suit is 
in such cases ignored or treated ‘‘as if it 
was never filed’ and if soit is difficult to 
understand howthe bar of O. II, r. 2 can 
be pleaded. It has beenheld that the bar 
of O. II, r. 2 has no application where the 
plaint in the first suit is returned for pre- 
sentation to the proper Court and not 
reepresented, Subba Rao v. Rama Rao (4), a8 
well as where the firat suit is withdrawn: 
see the judgment of Phillips, J.,in S. A. No. 
1641 of 1923. Reliance was placed on the 
observation of Krishnaswami Ayyar,J., in 
Ramanjulu Naidu v. Aravamudu Ayyangar 
(5) at page 322* that “section 43, Civil 
Procedure Code.(which corresponds to O. II, 
r.2 of the present Code) operates to bar the 


second suit even where the first was dis- | 


missed and[not decreed, for its applicabil- 
ity depends upon the frame of the suit 
instituted and not upon the result.” 

But this observation obviously applies 
to cases where the first suit is gone into 
and adjudicated and not to cases where it 
was not possible to adjudicate it and it 
was not adjudicated for want of a necessary 
legal requisite. 

Now coming to the second contention; 
I have observed already that the Will of 
Lakshmana Ohetty did not provide for the 
payment ofany interest, and the interest 
which the plaintiff was drawing was only 
due under an agreement which she sab- 
sequently entered into with the executors. 
As the interest was thus due to her on an 
independent covenant, the suit filed for its 
recovery cannot bar her suit to recover the 
principal: see Yashvant v. Vithal (6),Muham- 
mad Hafiz v. Muhammad Zakariya (7), 
Kishen Narain v. Pala Mal (8) and Sawmy 
Rao v. Official Assignee of Madras (9). 

For these reasons I nold, disagreeing 
with the view of the lower Oourts, that 
this suit is not barred under O. II, r. 2, 
Oivil Procedure Code. 

(4) 32 Ind. Oas.899 40 M. 291; 3 L. W.192; 19 M. L. 


T. 134; (1916) M. W. N. 188; 30 M. L. J. 341. 
(5) 5 Ind. Cas. 735; 33 M. 317; (1910) M, W, N. 35; 7 
M. L. T. 373. 


(6) 21 B. 267. : 

(7) 65 Ind. Cas. 79; A. Y. R. 1922 P. C. 23; 49 I. A. 
9; 44 A. 121; 20 A. L. J. 17; 26 O. W. N. 297; (1922) 
M. W. N. 89; 35 O. L. J. 126: 42 M. L. J. 248; 15. L. W. 
337; 24 Bom. L.R. 341; 30 M L. T. 224; 3 P. L. T. 279; 
1P. W. R. 1922 (P. C,). ë 

(8) 72 Ind. Cas. 187; A. I. R.1922 P. O. 412; 50 I. A. 
115; 4 Lah, 32; 44 M. L. J. 123; 25 Bom. L. R. 220; 32 
M. L. T. 41; 27 C. W. N. 802; 18 L. W.341; 50 0. 126; 
6 P. W. R. 1923; 90. & A. L. R. 498 (P. O.). 

(9) 91 Ind. Oas. 403; A I.R. 1925 Mad. 1120; 48 M. 
703; 22 L. W. 17; 49 M. L. J. 474. 


*Page of 33 M.—[Ed.] 
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In the result Y reversethe decree ofthe 
lower Appellate Court and send back the 
ease to it for disposal on the other issues in 
the case 

Oosts incurred till now will be costs 
in the cause and be provided for in the 
revised decree to be passed by the lower 
Appellate Court. The appellant will have 
a refund of the Oourt-fee paid on the 
memorandum of second appeal. 

N, S, & 4. Appeal allowed. 
Case remanded. 


LAHORE HIGH COURT. 
Szoonp Civin AppaaL No. 1600 or 1930. 
March 24, 1931. 
Present:—Mr. Justice Jai Lal. 
SANTU AND oranes—DEFENDANTS 
—APPELLANTS 


versus 

NARAIN SINGH au» orasrs—PLAINT- 

1FF8— RESPONDENTS. 

Specific Relief Act (I of 1877),s.56 (1)—Encroach- 
ment on shamilat land—Swit for.mandatory injunction 
without claiming possession, maintainability of. 

A suit fora mandatory injunction is maintainable 
in respect of an encroachment on shamilat land which 
is used as a passage for the village proprietors. But 
if the land encroached upon is not used asa passage, 
a suit for injunction alone without a prayer for pos- 
session cannot be maintained by the proprietors in 
view of the provisions of s. 56,(1), Specific Relief Act, 

Karam Singh v. Vir Singh(1) and Uttam v. Tabu (2), 
distinguished. 

Second appeal froma decree of the Dis- 
trict Judge, Jullundur, dated the 18th 
of June, 1930, affirming that of the Sub- 
ordinate Judge, Fourth Class, Jullundur, 
datei the 28th of January, 1930. 

Mr. Fakir Chand, for the Appellants. 

Mr. Basant Krishan, for Mr. Shiv Charan 
Das, for the Respondents. 

CRDER.—This is an appeal by the 
defendants. A suit was instituted against 
them by some of the proprietors of the 
village for a mandatory injuuction on the 
allegation that they had gconstructed khur- 
lis and other buildings oa the shamelat 
land which is used as a passage for all the 
village proprietors. An objection was 
raised on hehalf of the defendants that no 
suit for an injunction lay and that the 
plaintiffs must sue fer possession. 

The learned District Judge has found 
that the defendants had made eneroaen- 
ments recently. It is not clear from his 
judgment whether these encroachments are 
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on the land the whole of which is used as 
a passage or whether only a part of the 
building constructed by the defendants 
is an encroachment on the passageand the 
rest on shamilat land reserved for the com- 

mon use of thé proprietors but not asa 
passage. It is conceded by Mr. Fakir Ohand 
for the appellants thatif the encroachment 
be on a passage then a decree for injunc- 
tion could legally be granted, It is, how- 
ever, contended by him that, except with 
regard to a width of about three feet, as 
appears from aplan prepared by the Com- 
missioner appointed by the trial Court which 
is an encroachment on the passage, the 
rest is an encroachment on the shamilat deh 
which is not used as passage and, therefore, 
with regard to that a suit for possession 
only is maintainable. Reliance is placed 
ons. 56 (1) of the Specific Relief Act 
which provides that no injunction can be 
granted in a case where the plaintiff is able 
to claim some other effective relief. This 
proposition is supported by authority. The 
two cases cited by the learned District 
Judge, 2. e., Karam Singh v. Vir Singh (1) 
.and Uttam v. Tabu (2), have no appli- 
. cation to the facts of this case. In the 
first of these cases the respéetive plaintiffs 
did not want possession of the land at 
all. On the other hand they merely wanted 
to protect their rights; they, in fact, admit- 
ted the right of those in possession to 
remain in possession as their tenants. In 
the second case the plaintiffs alleged that 
they were in possession. A reference to 
the plan would show that encroachment 
on the passage is only to the extent of 
about 3 feet but I express no definite opin- 
ion on the question. The matter, in my 
opinion, needs further investigation. It 
may be that it could be settled on the 
. present record or that further evidence will 
` have to be recorded on it. 

lremand the case to the District Judge 
under O. XLI, r. 25 of the Civil Procedure 
Oode and direct him to report whether the 
entire encroachment by the appellants is 
on the land whichis reserved: or used as 
& passage or whetherany portion of it is 
on the lan which is not 80 reserved or used 
If necessary, the District Judge will have 
further evidence recorded on this question. 
He will submit a report to this Court within 
three months. Ten days for objectious. 


A. Case remanded. 
(D), 63 s Cas. 716; A. I.R. 1921 Lah. 154; 2 L. 252; 
3L.L 
(2) 115 Ind. Cas. 480; 10 Lah. L. J, 480, 
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ALLAHABAD HIGH 'COURT. 
SECOND UIVIL APPBAL No. 554 or 1928. 
January 10. 1931 

` Present;—Mr Justice Mukerji and 
Mr. Justice Bennet. 
Mahant DHARAM DABS—PLAINTIPE— 
x em 


SHANKAR AHIR -DIrsibaxics 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLI, vr. 
11, 81—Appeal — Summary dismissal—Judgment, 
contents of. 

An order dismissing an appeal summarily under : 
O. XLIr. 11, Civil Procedure Code, should comply . 
with the provisions of O. XLI, r. 3l of “the Code... 

Where an order ran as follows : i 

“The facts are laid out in the judgment of -the 
lower Court. The decision is a reasonable one, and 
asa Court of appeal I am not justified in going 
against it. Rejected summarily:" 

Held, that the order did not comply with- the 
requirements of law. 

Gupta Nand v. Bihari Lal (1) and Ma Saw v. Ma 
Bos. Byu (2), followed. 

Samin Hasan v. Piran (3), distinguished. 

Second appeal from tne decision of the 
District Judge, Allahabad, dated the 6th 
January, 1928, 

Mr Haribans Sahai, for the Appellant. 

Messrs. P. L. Banerji and Deo Narain 
Singh, for the Respondent. 

JUDGMENT.—This is a second apoeal 
in which the point which has been raised 
before us on behalf of the appellant-plaint- 
iff is that the judgment of the lower Appel- 
late Court dismissing the appeal of the 
plaintiff is not a judgment according to law. 
The judgment is as  follows:—''The ' 
facts are laid out in the judgment of 
the lower Oourt. The decision isa reason- 
able one, and as a Court of .appeal I am 
not justified in going against it. Rejected 
summarily. 

(Sd). A. H. De B Hamitron.” 

On behalf of the respondent it was argued 
that this judgment was sufficient for the 
purpose of dismissal of an appeal summar- , 
ily under O. XLI,r. 11. That rule states 
that "ihe Court may make an order that ` 
the appeal be dismissed." But we consider 
that such an order should be governed by 
the provisions of O. XLI, r. 31, which states, 
“The judgthent of the Appellate Oourt shall 
be in writing and shall s:ate— 

(a) the points for determination ; 

(b) the decision thereon; 

(c) the reasons for the decision; and . 

(d) where the decree appealed from is 
reversed or varied the relief to which the 
appellant is entitled. . In the present case 
the learned District J udge should have set 


forth the, points for determination, the 
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decision thereon and the reasons for the 
decision. He has altogether failed to 
comply with this direction of law, The 
view oflaw which we take has been followed 
in Gupta Nand v Bihari Lal (1) and Ma 
Saw v. Ma Bwin Byw (2. For the respond- 
ent attention was invited to Samin Hasan v. 
Piran (3), but that case is different, because 
in that case the judgment in question did 
give brief reasons. In the judgment before 
us of the lower Appellate Court no reasons 
whatever are given. Accordingly we allow 
this appeal, set aside the decree of the 
lower Appellate Court and direct that that 
Court do admit this appeal and dispose of 
it according tolaw. Oosts hitherto incurred 
will be costs in the case. 
A. Appeal allowed. 
(1) 74 Ind. Oas. 827; 21 A. L. J. 567; 5L. R.A. 21 
Oiv; A. I. R. 1924. All. 100. 
(2) 95 Ind, Oas. 881; 4R. 66; 5 Bur. L. J. 60; A. I. R. 
1926 Rang. 129. 
s 30 A. 319; A. W. N. (1908) 115; 5 A. L. J. 


ALLAHABAD HIGH COURT. 
Szeoonp OIVIL ArPRAL No. 124 or 1929, 
January 13, 1:31, 
Present:—Mr. Justice Niamatullah. 
AMJAD ALI AND ANOTHER— DEPFENDANTS— 
APPELLANTS 
versus 
AZIZ UDDIN ¿ND OTHERS—PLAINTIFFS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 102—Pro- 
vincial Small Cause Courts Act (IX of 1887), Sch. II, 
Art. 81---Suit for profits between co-sharers, whether 
suitjof Small Cause nature—Second appeal, compe- 
tency of. 

A suit for profits between co-tenants is a suit of 
the nature cognisable by a Court of Small Causes and 
no second appeal lies in sucha suit where the value 
of the subject-matter is less than Rs. 500. 


Second appeal from the decision of the 
Additional Subordinate Judge, Meerut,dated 
the 13th September, 1928. 

Mr. Vishwa Mittra, for the Appellants. 

Mr A. M. Khwaja, for the Respondents. 

JUDGMENT —This appeal arises out 
ofa suit for mesne profits by the plaint- 
iffs- respondents in respect of their 
share of an occupancy holding csm- 
prising 10 bighas 7 biswas held in common ' 
by the parties. The sum claimed in the 
plaint is Rs, 96.10-3, No ancillary relief 
for accounts wastaken. Their claim was 
dismissed by the first Court but on appeal 
it was decreed by the lower Appellate Court. 
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A preliminary objection is taken by the 
learned Counsel for the respondents that a 
second appeal is barred by s. 102 of the 
Gode of Oivil Procedure. ‘It is pointed out 
that the suit is one cognizable by a Court 
of Small Causes, and the value does not 
exceed Rs. 500. A reference to the Second 
Schedule to the Provincial Small Cause 
Courts Act shows that a suit foriprofits bet- 
ween co-tenants is not excepted from the 
cognizance of a Oourt of Small Causes. 
The only Article which can have a sembl- 
ance of application is 31, which, however, 
provides ‘‘for the profits on immoveable pro- 
perty belonging to the plaintiff which have 
been wrongfully received by the defendant.” 
Where one ofseveral co-sharersin an occu- 
pancy holding isin actual cultivating posses- 
sion thereof, his possession cannot be con- 
sidered to be wrongful, nor can he be said 
to be in wrongful receipt of the profits 
accruing from the holding belonging to 
them incommon. Possession of one of the 
co-sharers or receipt of income derived by 
him from the joint holding is on behalf of 
all the co-sharers. I am satisfied that 
Art. 31 bas no application It follows that 
the suit which has given rise to this appeal 
is of the nature cognizable by a Oourt of 
Small Oauses and, therefore, a second ap- 
peal is barred by e. 102 of the Code of Civil 
Procedure the value of the subject-matter 
being less than Rs. 500. The appeal is 
accordingly dismissed with costs. 

A. Appeal dismissed, 


LAHORE HIGH COURT. 
Sroonp Orv. APPEAL No. 1811 or 1930, 
February 1?, 1931. 
Present:—Mr Justice Addison. 
MOHAMMAD HAYAT-—PLAINTIEF— 
APPELLANT 
voraus 
GHULAM NABI AND orBHEgE—DEFENPANTS 
— RESPONDENTS. 

Estoppel—Civil Procedure Code (Act V of 1908), 

O.XXI, rr. 58, 108—Failure to prefer claim under 
0. XXI, r. 58, whether estops claimant from filing 
suit under O. XXI, r. 108—Estoppel, definition 
of. 
The fact that a person was present at the time of 
attachment and at the time of auction-Bale and did not 
preferany objection under O. XXI, r. 58, Civil Pro- 
cedure Code, or assert his rights then, does not estop 
him from filing a suit under O. XXI, r. 103 to be 
restored to possession on being evicted. 

There can be no estoppel except when one person 
has by his declaration, act or omission intentionally 
caused or permitted another person to believe a 
thing to be true and to act upon such belief, 
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Second appeal from the decree of the 
District Judge, Lahore, dated the 16th July, 
1930, reversing that of the Subordinate 
Judge, Fourth Olass, Lahore, dated the 5th 
December, 1928. 

Mr. Chuni Lal Vohra, for the Appellant. 

Mr. Jagan Nath Talwar, for the Respond- 
ents, 


JUDGMENT.—The plaintiff was eject- 
ed in execution of a decree against another 
person from part of a certain property but 
he continued to remain in possession of the 
other part. Under O. XXI, r. 100, Civil 
Procedure Code, he applied to the Court to 
be restored to possession of the part from 
which he had been ejected. The Court 
under r. 101 held that he was not in pos- 
session on his own account and dismissed 
his application. He accordingly brought 
the present suit under O. XXI, r. 103 to 
be restcred to possession of that portion 
from which he was evicted. The trial 
Court decreed the suit but the learned 
District Judge on appeal dismissed it on 
the ground that he was estopped from 
setting up his ownership as he had been 
present at the time of attachment and at 
the time of the auction-sale and knew what 
was going on. Against this decision this 
second appeal has been preferred. 

It seems to me that the decision of the 
lower Appellate Court cannot be maintain- 
ed. The plaintiff had astatutory right of 
suit under O. XXE, r. 103 of the Givil Pro- 
cedure Code and it makes no difference 
that he did not prefer an objection under 
O. XXI, r. 58. The ordinary rule of 
caveat emptor applies in the case of auction- 
sales under the orders of Courts, The 
plaintiff was in possession and that 
ought to have been sufficient to have put 
the auction-purchaser upon his guard, 
Obviously the plaintiff was not legally 
bound to goto the auction-purchaser and 
tell him that he was the owner. Nor could 
he have known whothe auction-purchaser 
was to be until the sale was concluded, 
Besides, thera can be no estoppel except 
when one person has by his declaration, 
act or omission intentionally caused or per- 
mitted another person to believe a thing to 
be true andto act upon such belief. There 
is nothing in the present case to establish 
that this was the intention ofthe plaintiff. 
He had the right either to object under 
r. 58 orr. 100 of O. XXI. He chose the 
latter course and that gave him a right 
of suit underr, 103. There is no question, 


therefore, of estoppel, 
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I accordingly accept the appeal, set 
aside the order of the District Judge and 
remand the case to him for decision on the 7 
other matters arising. Costs here willabide | 


the event. 
A Appeal accepted. 


LAHORE HIGH COURT.’ 
Criminal Revision PETITION No. 1351 
oF 1930. 

March 6, 1931. 

Present :—Mr, Justice Tek Chand. 
SUNDAR DAS AND ANOTHER—ACCUSED: 
— PETITIONERS 


versus 
EMPEROR rza2ovcg HARBANS LAL 
—QOomPLsINANT— RESPONDENT, 

Criminal Procedure Code (Act V of 1898), s. 517— 
Order under s. 517, whether executive or judicial— 
Appeal, competency of—Order delivering keys of 
house, effect of. 

An order passed by a Magistra‘e under s. 517, Orimi- 
nal Procedure Code, is a judicial order and is openíto 
review, by the higher Courts on appeal or revision, 
as the case may be. [p. 203,col 1.] 

An order directing the keys of ahouse to be made 
over to a personis in fact an order directing that 
possession of the house be delivered to him for the 
purposes of s. 517, Oriminal Procedure Code. [ibid.] 

Petition for revision of the order of tne 
Sessions Judge, Gujranwala, dated the l4th - 
July, 1930, affirming that of the Magis:rate 
First Olass,Gujrat, dated the 16th December, 
1929. 

Mr. Bishen Narain, for the Petitionere. 

‘Mr. V. N. Sethi, for the Respondent, 


JUDGMENT —This is a petition for 
revision of an order passed by a Magistrate 
of the first class, Gujrat, under s. 517 of the 
Oriminal Procedure Code, directing that the 
key of a certain house bs delivered to 
Harbans Lal respondent. The relevant 
facts are that the father of the petitioners 
had mortgaged with possession the house 
in question with the complainant but had 
continued to occupy it as & tenant under 
the mortgagee. The mortgagee obtained a 
decree for arrears of rent and ejectment 
against the petitioners. Ia execution of - 
this decree a warrant for possession was 
issued and in due course was returned to 
the executing Oourt as having been 
complied with. Sometime ‘later Jagan 
Nath, decree-holder, lodged a complaint 
under s. 418 of the Indian Penal Code 
against the petitioners alleging that after 
possession had heen duly delivered to him 
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in execution of the decree the petitioners 
had committed criminal trespass in the 
house. The Magistrate found as a fact that 
the complainant was in lawful possession of 
ihe house, but that the story of the defend- 
ants having committed trespass in the house 
was an exaggeration. He was of opinion 
that all that was proved to have taken place 
was “an angry demonstration and a display 
of foolish behaviour on the part of the 
accused persons”. On these findings, he 
acquitted the accused on the 13th December, 
1929. During the pendency of this case in 
the Oriminal Court the house had been 
locked by the Sub-Inspector and the key 
deposited in the malkhana. While the 
case was pending Jagan Nath complainant 
died and his son Harbans Lal succeeded to 
his rights in the house. 

One day after the order of the acquittal 
was passed, 7. e. on the 14th December, 1929, 
Harbans Lal made an application under s, 
517 asking the Magistrate to pass an order 
that the key of the house, which was 
deposited in the malkhana, be delivered to 
him, This petition was accepted and the 
key made over to Harbans Lal on the 16th 
December. Against this last order the 
accused persons preferred an appeal to the 
Sessions Judge who dismissed it holding 
that 8.517 was applicable “as no offence 
had been committed with reference to the 
key in dispute,” and secondly, because the 
order of the Magistrate had been passed in 
his executive capacity, 

There is no doubt that both the reasons 
given by the learned Sessions Judge are 
erroneous. An order passed by & Magistrate 
under 8. 517 is a judicial order and is open 
to review, by the higher Courts on appeal 
or revision, a3 the case may be. It is also 
clear that the order directing the keys to 
be madeover to the complainant was in 
fact an order directing that possession of 
the house in dispute be delivered to him. 
The learned Sessions Judge wae, therefore, 
in error in refusing to go inte the matter on 
the ground that no offence had been com- 
mitted "with reference to the keys in 
dispute." È 

But while I disagree with the reasons of 
the learned Sessions Judge, I have no 
doubt that on the findings of the Magistrate 
contained in his order of acquittal dated 
the 13th December, 1929, that the complain- 
ant had been duly put in possession of the 
house by the executing Court and that 
his possession had not been disturbed, the 
proper order to pass unders. 517 of the Ocde 
was to deliver the keys to the complainant, 


RISHAMBAR DAB V. BARDARI LAL, 


203 


Mr. Bishan Narain for the petitioners haa 
urged thatthe finding of the Magistrate 
was wrong and not borne out by the evi- 
dence. Butno appeal or revision against 
the order of acquittal was preferred and all 
that I have to see in the present proceedings 
is, whether on the findings recorded by the 
Magistrate in the acquittal order he was or 
was not justified in directing the keys to be 
delivered to the complainant. There is no 
doubt that on these findings this was the 
only correct and proper order to pass, Mr. 
Bishan Narain has further urged that in 
execution of the ejectement decree posses- 
sion was not infact delivered to the com- 
pleinant, This, however, is a matter for the 
executing Court or the Civil Courts to inves- 
tigate. 

For the foregoing reasons I am of opinion 
that this petition must fail. I accordingly 
dismiss it. 

4. Petition dismissed. 


LAHORE HIGH COURT. 
MisocBLLaNEOUS First O1vIL APPEAL No, 21 
oF 1630. 

April 11, 1930. 

Present :—Mr. Justice Jai Lal. 
BISHAMBAR DAS AND ANOTHER— 
APPELLANTS 
versus 


SARDARI LAL ANDANOTHER-——RRESPONDENTS. 

Guardians and Wards Act (VIII of 1890), ss. 29, 88 
—Lease by guardian for five years—Application by 
third person to Court offering better terms—Power of 
Court te set aside lease. 

A guardian renewed a lease for a period of five 
years commencing with the expiry of the previous 
lease, on certain conditions which were beneficial to 
the minor, and informed the Court of what he had 
done. The Judge passed an order approving the 
lease. Another person made an application to the 
Court stating that he had offered better terms to the 
guardian and the Court thereupon issued a notice to 
the guardian and directed him -to stay all further 
proceedings with regard to the iease, and directed 
the lease to be auctioned. 

Held, that as the prior lease effected by the guardian 

was: notfor more than 5 years and did not require 
the sanction of the Court under s. 29, Guardians and 
Wards Act, the lease was binding on the ward and 
the Court had, therefore, no power to cancel it. [p. 
201, col. 2.] 
* Miscelianeous first appeal froman order 
of the Senior Sut-Judge,sGujranwala, dated 
the 23rd December 1929. 

Lala Badri Das, R. B., for the Appellants, 

D:.G. C. Narang, Messrs, Manohar Lal and 


M, L. Puri, for the Respondents, 
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JUDGMENT.—This is an appeal 
Against an order dated 23rd December, 
1929, passed by the Senior Subordinate 
Judge, Gujranwala, whereby heset aside 
an order made by him on 7th August, 1929, 
and directed to auction the lease of some 
immoveable property of the minor Iqbal 
Nath. It appears that Madan Lal, the 
guardian of the minor, presented a docu- 
ment on 5th August, 1929, in the Court of 
the Senior Subordinate Judge in which he 
stated that he had renewed the lease of 
the minor's land to one Bishambar Das for 
a period of five years commencing with 
the expiry of his previous lease on certain 
conditions which are mentioned in the 
document. The guardian did not ask the 
Oourt to sanction this proposal but merely 
informed the Court of what he had done. 
An examination of the application shows 
that he informed the Judge of a complet- 
ed agreement with the lessee and not ofa 
proposal to lease, 

On 7th August, 1929, the Senior Sub- 
ordinate Judge recorded the following 
note, “Seen, Approved. File.” It 
appears that on the same date the 
guardian received from the lessee Rs. 3,250, 
put of the rent, and granted a receipt to 

im. 

On the same date, i. e, Tth August, 1929, 
another person, Sardari Lal, made an ap- 
plication to the Senior Subordinate Judge 
alleging that he had offered better terms 
to the guardian, but the latter had paid no 
heed to them, He, therefore, offered a 
higher rent by means of the application. 
The Court thereupon, on 9th August, 1929, 
issued a notice to the guardian and direct- 
ed him to stay all further proceedings 
with regard to the lease of the land to 
Bishambar Das. Finally he passed tke 
order under appeal. It may, however, ke 
mentioned that in the meantime a good 
déal of time was wasted by him, by asking 
the parties to file written replies to the 
applications made by the other parties. 
The matter could have been settled more 
expeditiously by examining the parties in 
Court. That, however, does not affect the 
merits ofthe case. 

It seems that the near relations of the 
minor and the minor himself were examin- 
ed in Court and they supported the action 
of the guardian in leasing the land to 
Bishambar Das, alleging that the conditions 
entered into with him were really benefi- 
cial to the minor, It seems that the estate 
of the minor is heavily involved and money 
had been raised for his marriage expenses 
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by borrowing from Bishambar Das at 12 
per cent. per annum interest, and it was 
alleged, when evidence was. given, though 
this matter is not clearly mentioned in the 
document filed on 5th August, 1929, that 
Bishambar Das had to advance a good deal 
of the rent at the rate of ten annas per cent, 
per mensem inorder to pay off the debt 
contracted for the marriage expenses. In 
other words, it is contended that on 
Rs. 10, 100, which was the amount borrowed, | 
interest would practically be reduced from 
12 per cent. to about 7% per.cent. per annum 
aod this was considered to be a great advan- 
tage by all concerned, TheSenior Subordi- 
nate Judge, however, cancelled his note 
of 7th August, 1929, and directed that 
fresh bids for the lease be obtained by the 
Collector. Bishambar Das appeals from 
this order. The respondent is Sardari Lal 
who wishes to take the lease of the land. 
The guardian has also appeared through 
Counsel. He has nottaken up any definite 
attitude, though, on the whole, he appeared 
to support the appeal. 

A preliminary objection is taken on 
behalf of the respondent that no appeal | 
lies. The learned Oounsel saya that the 
order of the Benior Subordinate Judge was 
passed unders. 33 and not under s8. 29, 
Guardians and Wards Act, and that an 
appeallies against an order passed under 
the latter section, but not against an order 
passed under the former section. Section 
33 is enacted to enable a guardian to apply 
tothe Oourt for opinion on the manage- 
ment of the property of his ward and on 
such anapplication the Court may express 
its opinion on the matterand the gusrdian 
is then protected from any consequences 
if he acts in good faith. 

Section; 29 provides, inter alia, that a 
guardian appointed by the Court shall not 
lease any property of the minor for a term 
exceeding five years without obtaining 
permission of the Court. It is, therefore, 
quite clear that thelease in this case being 
for five years, no permission ofthe Oourt 
was necessary. In my opinion the docu- . 
ment dated 5th August, 1929, was not an 
application under e. 33 for the advice of 
the Oourt. It was, on the other hand, 
merely an intimation given to the Court by 
the guardian of what he had done. As bet- 
ween the guardian and the lessee the 
sanction ofthe Oourt or its approval was 
not needed. It must, therefore,be held 
that the lease given by the guardian, as 
recited in the document of 5th August, 
1929, was a completed and binding lease of 
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the ward'sland. The order under appeal 
cannot, therefore, be deemed to be either 
unders. 29or under 8.33 and it may be 
that no appeal lies from it. ButI do not 
decide this question finally because I am 
of opinion that the matter having been 
brought to my notice, in the interests of 
the minor’s estate, I must interfere on re- 
vision even if I am not competent to 
entertain an appeal. From what 1 have 
stated above a lease, which was perfectly 
within the competence of the guardian to 
grant, Was granted to Bishambar Das, and 
the Senior Subordinate Judge in cancelling 
his order of 5th August practically, so 
far as he is concerned, cancelled the lease, 
which he had no jurisdiction to do. It is very 
doubtful whether he was competent to 
do so, and his order is calculated to involve 
the estate of the minor in litigation which 
is not likely tobe to his ultimate good. 
Bishambar Das is already in possession of 
the property and cannot be ejected except 
by the suit the success whereof is pro- 
blematical, and in coming to this conclu- 
sion I must not lose sight of the wishes of 
the minor and his relations. Under these 
circumstances I consider that itis a fit 
case in which Ishould interfere by setting 
aside the orderof the Senior Subordinate 
Judge passed on 23rd Decemher, 1929, 
and I order accordingly. I make no order 
as to the costs of these proceedings. 

Order set aside, 


ALLAHABAD HIGH COURT. 
SECOND Oivit APPRBaL No, 301 oF 1928. 
January 12, 1981. 
Present:—Mr, Justice Banerji and 
Mr. Justice King. 

RAGHU LAL AND AFTE& BIS DEATH HIS 

sons ASHARFI LAL AND OTHERS 
— DEFENDANTS—APPELLaNTS 
versus f 
Babu ARJUN SINGH AND ANOTHER— 
PLAINT:FF8 AND OTHE iS —DEFsNDANTS 
—RE-P.NDENTS 

Appeal—Parties—Person not party to first appeal, 
whether competent to prefer second appeal. 

When one of the parties to a suit is no party to the 
first appeal, it is not competent for hi 
to file a second appeal. To permit such an 
appeal would really amount in effect to permitting 
an appeal against the decree of the trial Judge. 

Balkaran Lal v. Malik Namdar (1) and Mahomed 


Khaleel Shirazi & Sons v. Les Tanneries Lyonnaises 
(2), followed, Sane ee 
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Second appeal from the decision of the 
Second Additional Subordinate Judge of 
Gorakhpur, dated the 3rd November, 1927. 
Messrs, Shiva Prasad Sinha and N. Upa- 
dhiya, for the Appellants. 
Dr. K. N. Katju, for the Respondents. 


JUDGMENT.—This is a defendants’ 
appeal under the following circumstances. 
Sat Narain Lal and Dewan Lal defendants 
Nos. 1 and 2 had execated a promissory note 
on the 12th November, 1925, in favour of the 
plaintiffs Arjun Singh and Sarwan Singh. A 
suit for recovery of the money due on the 
promissory note was instituted by Arjun 
Singh and Sarwan Singh against Sat 
Narain Lal Dewan Lal and five other 
members of the family who were brothers 
and nephews of the two executants of the 
promissory-note. The Court of first instance 
passed a decree against all the defend- 
ants.. Three of the defendants, namely, 
Sat Narain, Dewan Mal and vagdeo Lal, 
presented an appeal to the learned District 
Judge of Gorakhpur alleging that the 
appeal was on behalf of all the defendants, 
but the other defendants, five in number, 
were not made parties to the appeal. The 
learned Additional Subordinate Judge who 
heard the appeal dismissed the appeal of 
Sat Narain Lal and Dewan Lal and allowed 
the appeal of Jagdeo Lal. He was asked 
to dismiss the plairtiff’s suit against the 
other defendants also but he declined to 
accede to the (request. Thereupon Sat 
Narain Lal, Dewan Lal, Raghu Lal, Hazari 
Leland Baldeo Lal have filed the present 
appeal to this Court. A preliminary objec- 
tion is taken to the hearing of this appeal 
by Raghu Lal, Hazari Lal and Baldeo Lal 
on the ground that they not having ap- 
pealed and not having been parties to the 
appeal before the Oourt below are not 
competent to prefer a second appeal, As 
regards the appeal of Sat Narain and 
Dewan Lalit is urged that no ground has 
been taken in the memorandum of appeal 
on their behalf. 


We have come tothe conclusion that the 
preliminary objection must be allowed. 
In our opinion when oneof the parties to a 
suit is no party to the first appeal, it is not 
competent for the defendants or plaintiffs 
who are not parties to the appeal in the 
Court below to file a second appeal. To 
permitsuch an appeal would really amount 
in, effect to permitting an appeal against 
the decree of the trial judge A similat 
view was taken in the case of Balkaram 


206 
Lal v, Malik Namdar (1). Reference may 
also be made tothe case of Mahomed Kha- 
leel Shirazi and Sons v. Les Tanneries 
Lyonnaises. (2) 

We, therefore, dismiss the appeal with 
costs. 

Appeal dismissed. 
gh 78 Ind, Oas. 637; A. I. R. 1924 All. 73; L. R. 5 A. 


Qiv. 

(2) 94 Ind. Cas. 767; 49 M. 435; A. I. R.1926 P. 0. 
34; 3 O. W. N. 568; (1926) M. W. N. 495; 24 L. W. 115; 
14 O. L. J.67; 51 M. L. J. 570; 31 C.W. N. 1; 28 Bom. 
L, R, 1381; 53 I. A. 84 (P. O.). 





LAHORE HIGH COURT. 
OgiminaL REVISION PETITION No, 
1466 or 1930, 
April 17, 1931. 
Present:—Mr. Justice Johnstone. 
EMPEROR— PETITIONER 
versus 
JAHANGIR OHAND-—Aoco00885— 
RESPONDENT 
Criminal Procedure Code (Act V of 1898), ss. 118, 406 
—Order of Additional District Magistrate under s. 118 
—Appeal,whether lies to District Magistrate or Sessions 


Judge. EM . . . 
In the case of districts in respect of which a noti- 


ficationhas been issued by the Local Government 
under the proviso to s. 406, Oriminal Procedure Code, 
appeals under that section from orders made by an 
Additional District Magistrate under s. 118 lieto the 
District Magistrate and not to the Sessions Judge. 

Mahendra Bhumij v. Emperor (1), followed. 

Petition for revision of the order of the 
Sessions Judge, Gujranwala, dated the 22nd 
October, 1930, reversing that of the 
Additional District Magistrate, Gujranwala, 
dated the lst July, 1930. 

Messrs. C. H. Carden Noad, Government 
Advocate, for the Petitioner. 

Mr. Bishen Nath, for the Respondent. 

JUDGMENT. —This judgment will 
dispose of Oriminal Revisions No. 1466 of 
1930 and No. 22 of 1931 filed by the Govern- 
ment Advocate against two appellate 
judgments of the learned Sessions Judge 
of Gujranwala. The respondents were in 
each case bound over by the Additional 
District Magistrate under 8. 118, Oriminal 
Procedure Code, to give security in re- 
spect of proceedings taken against them 
under s. 108, Criminal Procedure Code 
Appeals were instituted in the Court of the» 
Sessions Judge who accepted the appeal 
and eancelled the security order; in the 
other case he accepted the appeal and 
remanded the case for the hearing of 
defence evidence. 
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The petitions preferred by the Orown are 
founded and the contention that the Sessions 
Judge had no jurisdiction to hear the 
appeals. 


Now, under s.406, Oriminal Procedure 
Oode, as it reads since the amending Act 
of 1923. there is a proviso by which the 
Local Government may direct that in any 
Specified district appeals from orders under 
8. 118, Criminal Procedure Code, made by a 
Magistrate other than the District Magist- 
rate or a Presidency Magistrate shall lie to 
the District Magistrate. In Notification 
No, 28348, dated 3rd December, 1923, the 
Punjab Government made use of the 
aforesaid proviso and in the list attached to 
the Notification included the District of 
Gujranwala It was held in Mahendra 
Bhumij v. Emperor (1) that an appeal under 
8. 406, Criminal Procedure Code, from the 
order of an Additional District Magistrate 
lies to the District Magistrate This aecision 
was made in 1921, before the amending Act, 
but its principle is obviously applicable to 
cases decided after the famending Act, and 
I hold, therefore, that the Sessions Judge 
had no jurisdiction to hear the two appeals 
referred to above. I accordingly accept 
the two petitions for revision and, setting 
aside the judgments of the Sessions Judge, 
direct that the appeals from the orders 
passed by the Additional District Magist- 
rate be heard by the District Magistrate. 


A. Petitions accepted, 


(1) 66 Ind. Cas, 69; 48 O. 874; 25 C. W. N, 383; 28 
Or. L. J. 229. 


LAHORE HIGH COURT. 
MiuseEgLLANEOUS First O1vit APPEAL No, 2171 
or 19380. 
March 16, 1931. 
*Present:—Mr. Justice Jai Lal, 
LAKHPAT RAI—JvD6MENT-DEEIOR-— 
APPELLANT 
versus 
Firm BELLA MALL-JAMAL RAI 
—pDzcaEB HoipERs— RESPONDENTS. | 
Civil Procedure Code (Act V of. 1908), O. IX r. 9, 
0. XXI, r. 2—Execution,of decree—Objection petition 
alleging adjustment—Dismissal for default—Fresh 
application, whether maintainable—Dismiasal of apa 
plication for restoration—Appeal, ^ ` 
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In execution proceedings the judgment-debtor raised 
an objection that the deoree had been adjusted out 
of Oourtand he applied that the adjustment be cer- 
tified under the provisions of O XXI, r. 2 ofthe 
Civil Procedure Oode. This application was dismiss- 
ed in default. Subsequent to the dismissal the 
decree-holder presented an application for execution 
of the decree by arrest of the judgment-debtor and 
in objecting to the execution of the decree against 
him the judgment-debtor presented an application 
which comprised two prayers: one to restore 
the application under O. XXI, r.2, made by him and 
which had been dismissed in default and the other, 
an objection to the execution of the decree against 
him on the ground thatthe same had been adjusted. 
The details of the adjustment were mentioned 
in the application and the Court was requested to 
adjudicate on this objection in the alternative. The 
Oourt declined to entertain the application and the 
judgment-debtor appealed: 

Held, that assuming O. IX, r. 9, Oivil Procedure 
Code, has no application to a petition under O. XXI, 
r.2,the second application made by the judgment- 
debtor wasin the alternative a fresh application 
which the Court was bound to entertain. Under the 
cireumstances though no appeallay against the order 
refusing to restore the previous proceedings dismissed 


in default, the lower Court should have adjudicated 
.on the merits of the application. 


Hanseswari Dasi v. Radhika Prasad (1) and Bharat 
Indu v. Asghar Ali (2), referred to. 


Miscellaneous first appeal from an order 
of the Senior Subordinate}J udge, Ferozepore, 
dated the 21s; November, 1¥30 


Mr. D. N. Bhasin, for Mr. 4. R. Kapur, 
for the Appellant. 

Mr, Achhru Ram, for Lala Badri Das, 
R. B, for the Respondents, 


JUDGMENT.—The appellant is the 
judgment debtor. In execution proceedings 
against him‘ he raised an objection’ that 
the decree had been adjusted out of Court 
and. he applied that the adjustment be 
certified under the provisions of O. XXI, 
1.2 of the Civil Procedure Oode. This 
applieation was dismissed in default. Sub- 
sequent to thedismissal the decree-holder 
presented. an  applieation for execution 
of the decree by arrest of thejudgment- 
debtor and in objecting to the execution 
of the decree against him the appellant 
presented an application which comprissd 
two prayers; one was to restore the 
application under O. XXI, r.2 made by 
him and which had. been dismissed in de- 
faul; andthe other was an objection to 
the execution of the decree against him 
on the ground that the same had been 
adjusted. The details of the adjustment 
were mentioned in the application and 
the Court was requested to adjudicate on 
this objection in the alternative. The 
Oourt declined to entertain the applica- 
tion for restoration of the petition under 
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O. XXI, r.2, which had béén dismissed in 
default on the ground that the original 
applieation had not been dismissed in de- 
fault but on the merits, 

A reference to the record, however, shows 
that this view of the Oourt below is not 
correct. The appellant did not appear 
onthe date of hearing and the Judge 
after noting the fact of his absence held 
that asthe burden of proving the iesue 
was on him and he had not produced any 
evidence to discharge it dismissed the 
application. That, in my opinion, cannot 
amount toa dismissal on the merits, 

An objection, however, is taken on behalf 
of the respondent that no appeal lies to 
this Court against an order refusing to 
set aside a dismissal in default of an appli- 
cation under O. XXI,r, 2. In this the learned 
Oounsel is supported by Hanseswari Dasi v. 
Radhika Prasad (D, a judgment of the 
Oaleutta High Court, and also by Bharat 
Indu v. Asghar Ali (2. I have already 
stated that the aprellant had also asked 
the Court to adjudicate on the merits of 
his original application and the details 
of the adjustment had been repeated in 
the second application, The Court ap- 
parently ignored this prayer presumably 
in view of the finding that the proceed. 
ings had been dismissed on the merits, 
The result has been that the appellant 
has been deprived of his remedy 
to have an adjudication on the merits 
whether or not the adjustment alleged by 
him took place. Now, it is conceded by the 
respondent's Counsel that if O , IX, r, 9, 
has no application to a petition under 
0. XXI, r. 2, then there is nothing to debar 
a person in the position of the appellant 
from presenting 8 fresh application on the 
same subject. I have already stated tha; 
the application of the 8th of January, 1930, 
was in the alternative a fresh application 
which the Court was bound to entertain. 


"Under the circumstances though no appeal 


lies against theorder refusing to restore 
the previous proceedings dismissed in 
default, the lower Oourt should have 
adjudicated on the merits of the application 
subject, of course, to any objections that 
may be open to the decree holder, 

In exercise of the revisional jurisdiction 
of this Court I set aside the order of the 
executing Court passed on the 2Qlst of 
November, 1:30, and send the case back to 


(1) 63 Ind. Cas. 855. 
(2) 73 Ind. Cas. 453; 45 A, 148; 21 A. L.J. 135; A. T, 
R. 1923 All, 460. : 
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it with direction to proceed with the 
alternative prayer of the judgment- 
debtor to record the alleged adjustment 
of the decree. The costs of those proceed- 
ings shall abide the result. i 


å, Case sent back. 


LAHORE HIGH COURT. 
Orvin Revision Petition No. 758 
oF 1930. 

April 1, 1931, . 
Present:—Mr. Justice Addison. 
SUKHA MAL AND ANOTHBE—J UDGMENT- 

Deprors—PRTITIONBES 
tersus 
Malak MEHR DIN AND ANOTHER— DECREE- 
Horpgs8— RESPONDENTS 
Civil Procedure Code (Act V of 1908), s, 7—Provin- 


cial Small Cause Courts Act (IX of 1887), s. 38—Small 
Cause Court—Jurisdiction to attach immoveable pro- 


it "Small Cause Oourt, acting as such, cannot attach 
immoveable property in execution of its decree. This 
is so even though the Small Cause Court is also an 
ordinary Court, unless the decxee has been formally 
transferred to the ordinary side. . 

Siri Ram v. Tulsi Ram (1), followed. i 

Petition for revision of the order of the 
Judge of Small Oause Oourt, Lahore, dated 
thelst November, 1930. 

Mr. Ganga Ram, for the Petitioners, 

Mr. Prem Nath, for the Respondents, 


JUDGMENT.—The Judge, Small . 
Oause Oourt, Lahore, in execution of a 
‘decree passed by himself has attached and 
sold a house belonging to the judgment- 
debtors who have applied tothis Oourt on 
the revision side toset aside the attachment 
and sale as a Small QOause Court has no 
power toattach and sell immoveable pro- 
'"perty in execution of decrees. 


It is clear from s.7 of the Oode of Civil 
Procedure that à Small Cause Court acting 
as such cannot attach immoveable property , 
in execution of. its decree. This ‘ja: go 
even though the Small Cause Court is also 
an ordinary Court unless the decree has 


been formally transferred to the Ordinary 
side. This subject is discussed in Siri Ram 


~ SURHA MAL Ù. MEHE DIN, 
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v. Tulsi Ram (1) and by Rustomji in his 
Mutassil Small Oadse Courts Act at page 
14. Section 33 of the Provincial Small Cause 
Act lays down that a Gourt 
invested with the jurisdiction of a Court 
of Small Oauses, with respect to the ex- 
ercise of that jurisdiction, and the same 
Oourt, with respect to the exercise of its 
jurisdiction in ‘suits of a civil nature which 
are not cognizable by a Court of Small 
Oauses, shall.for the purposes of this Act 
and the Oode of Civil Procedure, be deemed 
to be different Courts; while s, 34 onlymakes 
this distinction that, when a Small Cause 
Court transfers a decree for execution to, 
itself as à Oourt of a Subordinate J udge it 
need notsend all the documents to itself 
on the regular side which it is compelled 


to cend when it transfers its decree to `` 


another Oourt. It. follows, that, unless ‘a 
Small Cause Court decree has been form- 
ally transferred to the ordinary side, 
it cannot be executed by the Judge, 
Small Oause Court, by attachment and 
sale of immoveable property, The law 
on this question is quite clear and ih makes 
no difference that this point was not raised 
before the Small Oause Court Judge, At 
that time apparently it was not known 


‚that there had not been a transfer to the : 


ordinary side of the Court. It was admitted 
before me that there has béen no such 
transfer and I therefore, following Siri Ram 
v. Tulsi Ram (1) accept the revision peti- 


| tion ‘and set aside all the proceedings in 


execution with respect to the immoveable 
property which have taken place. I leave 
the parties to bear their own coste through- 
out as the objection might-have bsen taken, 
sooner, A i 


A. Revision accepted, 


(i) iit Ind. Qas, 329; A. I, R. 1929 Loli 308; 307p, L, 
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LAHORE HIGH COURT. 
SazcoNp CivIL AvPaAL No. 652 or 1930. 
March 6, 1931. 

Present :—Mr. Justice Addison. 
Musammat N ADRAN—DREFENDANT— 
APPELLANT 

^ Versus 
MUHAMMAD HUSSAIN Alias 
MUHAMMAD HASSAN AND ANOTBER 
—PLAINTIFF8— RESPONDENTS. 

Customary Law (Punjab)—Jats of Jhelum Tahsil— 
Power to bequeath property to daughters when there 
are no sons—Power to Will— Presumption. 

fSonless Jats of Tahsil Jhelum have under custom 
the power to bequeath their property to their 
daughters. [p. 211, col. 1.] : 

The distinction under the Punjab Customary Law 
between the power of gift inter vivos and the power 
of testation isa matter of degree and form only and 
where the power of gift is shown to existan initial 
presumption arises that there is a co-extensive power 
of testation, [p, 209, col. 2.] 

Second appeal from a decree of the 
District Judge, Jhelum, dated the llth 
February, 1930, reversing that of the Sub- 


ordinate Judge, Fourth Olass, Jhelum, 
dated the 17th October, 1929. 

zOhaudhri Zaffarullah Khan, for the 
Appellant - 

Mirza Jalla-ud-Din, for the Respond- 
ents... 


JUDGMENT.—One Raja,a Jhummat 
Jat, of ‘Tehsil Jhelum, District Jhelum, 
bequeathed by a registered Will dated the 

` 18th of August, 1928, nine kanals of ancestral - 
land outof 40 kanals to his daughter 

.Musammat Nadran. On his death she 

succeeded. to, this part of her father's 


land which comes. to between one 
-fourth and onefifth ,of the land he 
eft, His two half-brothers have sued 


her to recover possession of this small area 
on the ground that Raja had no right by 
custom to bequeath any of the ancestral 
land to his daughter. The trial Judge 
dismissed the suit. Butthe learned District 
Judge,though he held that the point was 
not freé:from difficulty, accepted the appeal 
to him and, holding that it was not 
established -that Raja bad power to make a 
Willin favour of his daughter under custom; 
decreed the suit. Against this decision 
Musammat Nadran has appesled having 
obtained a certificate under s. 41 of the 
Punjab Courts Act, 

The District Judge has stated that gifts 
to daughters in the absence of rons,are: 


generally recogniced among sll Muham- ç 


madan tribes of the Jhelum District, and. 
there is no question that numerous’ rulings 


establish that this isthe case: It waB' also ' 


admitted before me that gifts to daughters in 
132-~14 U 
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the absence of sons are generally recognised 
among all Musalman tribes of this district 
in spite of the reply to Question No. 89 of 
Talbot's Customary Law, compiled in 1901, 
when practically ell tribes said that there 
was no custom of making gifts of ancestral 
land and very few admitted that gifts 
could be made ofself-acquired land. There 
isslso a large number of authorities of the 
Punjab Ohief Court and of this Court in 
which Mr. Talbots compilation of 
Oustomary Law has been severaly criticised. 

It was held by a Full Bench in Bano 
v. Fateh Khan (1) that the distinction 
under the Punjab Customary Law between 
the power of gift inter vivosand the power 
of testation is a matter of degree and form 
only and that where. the power of gift is 
shown to exist an initial presumption 
arisés that there is a co-extensive power 
of testation. This Court in Rakhi v. 
Baza (2) accepted this principle but 
allowed the presumption to be rebutted by 
an express entry in Talbot’s Customary Law 
as regards the power of Awans to make 
Wills. In the present case, therefore, as the 
power to make gifts to daughters is not 
disputed, it follows onthe authorities that it 
is for the plaintiffs to establish that there ig 
no power to Will. In my judgment, however, 
even if it be held that the burden is upon 
the defendant  Musammat  Nadran to 
establish that among Jats in the Jhelum 
District there is power to make a Will, this 
has been clearly established. 

It was held in Sher Jang v. Ghulam Mohi- 
ud-Din (3) and Hassan v. Jahana (4) that 
though the initial presumption throughout 
the province is against the power of 
alienation in respect of ancestral land in 
village communities and the burden of proof 
at the outset rests on the person asserting 
such & power, yet in cases of Muhammadan 
tribes of the Jhelum District the presump- 
tion against the validity of a gift by 
a sonless preprietor to à daughter or daugh- 
ter's sonis notof great weight and may 
be easily shifted. A very large number of 
authorities was discussed in the first of the 
two rulings referred to. Sher Jang v, 
Ghulam Mohi ud-Din (3) was a case of gift by 
asoniess Muhammadan Mair Rajput of the 
Ohakwal Tehsil of the Jhelum District of 


-his ancestral land in favour of his daughter's 


son in the presence of his agnatic heirs, and 


-it was held valid in spite of the reply to 


(1) 48 P. R. 1903; 111 P. L. R.1903 
(2) 79 Ind. Casa. 743; 5 L. 34; A. I. 
1 LO. 68. i. s . 
(3) 22 P. R. 1904; 40 P. L. R. 1904. 
(4) 71 P. R. 1904,98 P, L, R, 1904, 


(F. B) 
R. 1924 Lah, 452; 


216 
question No. 89 by ali Ohakwal Musalman 
tribes that only self-acquired and moveable 
property could be gifted. Hassan v. 
Jahana (4) was to the effect that a sonlese 
Moghul of the Ohakwal Tahsil of the Jhelum 
District could gift the whole or a substantial 
part of his immoveable property to his 
relations in the female line without the 
consent of his male agnates. Fazal v. 
Hayat Ali (5) is a case of Jats of Chakwal 
Tahsil of the Jhelum District and the gift by 
a sonless Jat of his ancestral property to bis 
daughters son in the presence of male 
collaterals was held valid by custom, 

The old riwaj-t-am of 1880 is definite 
and is to the effect that the power to 
bequeath property toa daughteror other 
person was not disputed though the power 
of making a Will was rarely exercised, there 
being little need to dosoasthe power of 
gift eubsisted. In spite of this clear entry 
in 1880, we find in 1901 most tribes assert- 
ing that there was no power of testation. 
That in itself is enough to throw great 
suspicion on the summary of Tribal Custom 
prepared by Mr. Talbot. The answer to 
question No. 70 of his compilation,as regards 
Jats with whom we are concerned, is that 
they at first stated that Wills by way of 
charity or in favour of deughters or 
daughters’ sons for small parcels of land 
are valid, but afterwards more correctly 
that there was no custom. There isa note 
at the end of this reply by Mr. Talbot which 
shows his personal bias againat the power 
of alienation and I have nodoubt that the 
words “more correctly” given above was 
his opinion and not that the Jats later 
stated that the more ;eorrect opinion was 
that there was nocustom, There mere fact 
“that the Jats made two statements shows 
the matter was being agitated at the time 
and that one party wanted to stop gifts and 
Wills and ultimately prevailed in getting an 
entry made to that effect. Obviously no 
value can be attached to such areply. It is 
remarked in a note by Mr.. Talbot ss 
follows:— 

"It willbe observed that judicial deci- 
sions notwithstanding, no tribe admits an 
unlimited power of bequest ag regards 
ancestral land, few admit it even as regarag 
non-ancesiral land, and limited power of 
bequest of ancesira] land is asserted only by 
a section of the Gakkbars snd Janjuss, 
some of the Jats and the Sheikhs and 


‘Phaphras”. In my judgment taking the two” 


(5) 29 P. R, 1907; 22 P, L. R., 1908; . 
1907. | . ; 144 PWR, 
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‘of ebie 


138 I. 6. wf 


riwaj-i-ams together, so far as Jats are 
concerned, it should be held that they 
establieh that there was a power of bequest 
in favour of daughters’ sons. 

Further, in Mr. Talbot’s Appendix 11, two 
instances of Wills amongst Jats are quoted 
and both were upheld by the Oourts the 
first decision being in 188U and the second 
decision in 1890. Thereis alsoa decison 
by Mr, Dundas, District Judge, in 1920 as 
regarda Jhummat Jatsot Tahsil Jhelum. 
He held that there was the power of gift 
amongst them in favour ofa daughter. It 
is not correct, as remarked by the District 
Judge, that in the case before Mr. Dundas 
there was the consent of a son who was alive 
atthetime, The District Judge has clearly 
said in his judgment that the son was dying 
when he gave his consent and that his 
consent must be treated as of no value, 
Further instances were also given by the 
witnesses and it is significant that the two 
lambardars who are Jhummat Jats have 
given evidencein favour both ofthe power 
of gift and of Will. Onthe other hand no 
clear case of a Will having | een set aside has . 
been established, 

Certain cases before 1101 may be referred 
to where the power to Will was held to be 
established among the Musalman tribes of 
the Jhelum District The firetis Alla Baksh 
v. Muhammad Bakhsh (6) where & Moghul 
ofthe Pind Dadan Khan Tahsil of tbis 
District was held ecmpetent to give hie land 
by Will to his daughter's son in the absence 
ofsone. The second is Sahalam v. Sarfaraz 
(7) where a similar custom was found 
established amongst Janjuas ofthe Jhelum 
Tahsil, the Will in that case being in favour’ 
of a daughter. The third is Fazal v. 
Bhagbhari (8) where it was held that 
amongst Rajputs of the Ohakwal Tahsila 


‘sonless proprietor could by custom make a 


Will in favour of his daughter to the 
prejudice of his near collaterals. Since 
1901 there have also been similar decisions, 
The first which I shall refer tois Hayat v. 
Gullan (9) decided by one of the Judges 
who later was a member of the Bench 
disposed of Rakhi v. Baza 
(2. it wag held in Hayat v. Guillen 
(9) that amongst Mair Rajputs of the 
Obakwal Tahsil of the Jhelum District a 
sonlees proprietor was competent to devise 
the whole of bis ancestral estate in favour 


daughter in the presence of bis 
(6) 56 P, R. 1881. 

(7) 122 P. R.1884, 

(8)93 P. R. 1885. 

(9) 47 Ind. Cas, 931; 87 P. R. 1918; 172 P. W.R, 1918; 
$9 P. L. R. 1918. ; 
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brother. li might point out again that the 
reply to Q iestion No. 78 of Talbot'a Custo- 
mary Law was that all Musalman tribes of 
Ohakwal and Awans stated that ancestral 
property could not be disposed of by Will. 
Again in Alam Din v. Sardar Bibi (10) it 
was held that a bequest by a sonless Jat of 
the Jhelum District of ancestral property 
in favourofa khanadamad was valid by 
custom, It is true that thera is no question 
of khanadamad in the present case, but the 
reply to question No. 78is not dependent 
upon whether the devisee isa khanadamad 
or Bot, This circumstance, therefore, does 
not distinguish that case from this and it is 
important as laying down that there is a 
power of bequest amongat sonless Jats of 
the Jhelum District, Besides, there is 
little distinction between a bequest to 
khanadamad who isa person married to 8 
daughter and toa daughter. Thirdly, it 
was held in Muhammad Khan v. Kesran 
(11) thas amongst Kanuts of Tahsil Onak wal, 
District Jhelum, a sonless proprietor had 
the power under custom to bequeath his 
ancasiral land to a daughter in the presence 
of brothers Fourthly, it was held in Fazal 
Khan v Anwar (12) by me that under 
Oustomary Law a sonless Gakkhar of Tahsil 
Jhslam could make a Will disposing his 
ancestral property in favour of his daughter 
in the presence of his brother. Ia the case 
of Gakkhars the answer to question No. 78 
is that there is a difference of opinion 


Lastly in Pahalwan Khanv Bagga (13) a` 


Division Banen held that Gujjara of Tehsil 
Jnelum had the rigat to bsqueath their 
ancestral land, though the reply given in 
question No. 78 as regards Gujjars was a 
categorical denial of any custom of making 
the Will. In this judgment it was pointed 
out that Mr. Taloot's riwaj-t am had been 
criticised in numerous authorities, 

On a consideration of tne authorities 
therefore,and of the evidence it is clear 
that it has been established that sonless Jats 
of Tehsil Jhelum have under custom the 
power to bequeath their property to their 
daughters. [n the present case only a very 
small parcel of land was bequeathed and 
this bequest was undoubtedly valid. I, 
therefore, accent this appeal, sat aside the 
order of the District Jadge and dismiss the 
plaintiffs’ suit with costs throughout, 

A Appeal accepted, 

(10) 63 Ind. Cas. 675. E 

(11) 62 Ind. Cas. 841; 2 L. 170; 3 L. L. J, 475. 

(12) 110 Ind. Cas. 55; A, I. R. 1928 Lah. 489; 29 P. 
L. R. 254, 

(13) 114 Ind, Cas 70 10 Lah. 581; A.I, R. 1920 
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LAHORE HIGH COURT. 
Orvru MisoELLANB2US Partition No, 607 oF 
1:30, 
March 2, 1931. 
Present:—Sir Shadi Lal, Kr., 
Ohief Justice and Mr. Justice Agha 
Haidar. 
ALLIANOE BANK or SIMLA IN 
LIQUIDATION— PETITIONER 
É versus 
Musammat JAI LAGGI—OBJECTOR AND 
OFFICIAL RECEIVER, RAWALPINDI— 
AND OTHERS—ÜREDITORS AND JUDGMENT- 
Desrors—InNsoLVENTS —RE*PONDENTS. 
Civil Procedure Code (Act V of 1908), s. 109 (a)— 
‘Final order’, meaning of—Order of remand, whether 
final, 1 f 
The question whether an order isa final order with- 
in the meaning of s. 109 (a), Oivil Procedure Code, 
depends on whether the issue which it decides is or is 
not a cardinal point in the case and the determination 
of the matter depends not only upon the nature of 
the issue itself but also upon its importance as com- 
pared with that of the other points arising in the 
suit!p 213, cols. 1 & 2.] f 
A person filed an objection before the Insolvency 
Court claiming a house as his property as against 
the Receiver, claiming title to the same under a com- 
promise. The Insolvency Judge upheld the objection 
and released the house from the custody of the Keceiv- 
er. The Appellate Court held that the compromise 
was inadmissible in evidence, being unregistered, and 
dismissed the objection. The High Courtin second 
appeal held that the compromise must be taken to 
have been substantially incorporated in the decree and 
remanded the case below for decision on matters 
which had not been decided: 
Held, that the order of remand was not a final order 
within s. 109 (a), Civil Procedure Code [p 213,col 2] 
Rahimbhoy Habibbhoy v.C.A. Turner (1), Syed 
Mazhar Hossain v. Bodha Bibi (2), Ram Chand Mani 
Mal. v. Goverdhandas Vishandass Rattan Chand (3), 
Sultan Singh v. Murli Dhar (41, Nuri Miah v. The 
Gang is Sugar Works Limited (5) and Shankar Bharati 
v. Narisinha Bharati (6;, referred to. : 
Peuuon for leave to appeal to his 
Majesty in Council against an order of Sir 
Shadi Lal. Kt. Ohief Justice, and Mr. 
Justice Agha Haidar, in Civil Appeal No, 
2251 of 1923 passed on the 14th April, 


193U. 
Lala Badri Das, &. B., for the Petitioner. 


Mr. Mehar Chond Mahajan, for the Re- 
spondents. 


CRDER. 

Agha Haidar, d.— Inis is an applica- 
tio. jur leave to appealto His Majesty 
in Oouncil from an order passed by this 
Court on the 14th April, 130. It is pleaded 
that, as the zase fi lüls the pecu' iary re- 
quiremer!s of s. 1:0 uf the Civil Procedure 
Code and the order of the 14th April, 1930, 
reversed the order of the Court immediate- 
ly below this Court, it wag, within the 
meaning of s. 109 (a) of the Code, a 
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“final order "and the petitioner was, there- 
fore, entitled, as a matter of right to & 
certificate of leave to appeal to His Majesty 
in Council. 

In order to understand the points arising 
inthis application,a brief reference may 
be made to the proceedings in the Courts 
below. Musammat Jai Laggi instituted a 
suit for partition of certain house property 
against one Ram Ohand in the Court of 
Senior Subordinste Judge, Rawalpindi. 
During the course of this suit the parties 
arrived at & compromise as a result of 
which the defendant abandoned his claim 
to the house in suit in lieu ofa sum of 
Rs. 20,000 and the plaintif became the 
sole owner thereof. Shortly after these 
proceedings Ram Chand mortgaged half 
the share in the house, which was the 
subject matter of the litigation which had 
ended in the compromise, to the Alliance 
Bank of Simla, Limited. On the foot of 
this mortgage the Alliance Bank obtained 
& decree on the 16th April, 1923, both 
against Ram Chand and his son Baij Nath. 
On the i4th December, 1923, Kam Ohand 
and Beij Nath were adjudicated insolvents 
and the Official Receiver proceeded to bring 
the house in question to sale. Thereupon 
Musammat Jai Laggi filed an objection 
before the Insolvency Judge claiming the 
whole of the house as her property and 
prayed that the house may be released. 
The objection was resisted both by the 
Official Receiver and the Bank who claimed 
to ba interested as mortgagee as well as 
decree-holderin respect of half the share 
in the house. The Insolvency Judge, by 
his order dated the 17th April, 19'5, 
accepted the objection of Musammat Jai 
Laggi and ordered that the house be released 
from the custody of the Official Receiver, 

Against this order the Alliance Bank 
appealed tothe learned Di-trict Judge, 
Rawalpindi, impleading, besides Musammat 
Jai Lagegi, the insolvents Ram Ohand and 
Baij Nath. The Bank reiterated in the 
main the plea whicn had been urged on its 
behalf before the Insolvency Judge that, as 
the compromise under which Musammat 
Jai Leggi claimed to be the owner of the 
house was neither registered nor incor- 
porated in the decree passed by the Sub- 
ordinate Judge. It was inadmissible in 
evidence, This contention found favour 
with the learned Judge ofthe lower Ap 
pellate Court. One of the grounds of appeal 
(No. 5) before the learned District Judge 
was thatas the alleged sale by which Ram 
Ohand purported to sell half the share in ` 


ALLIANCE PANK OF E]MIA D, Jal LA20GI. 
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the house to Musammat Jai Laggi, aa 
mentioned in the compromise, was benamt, 
it had been effected with a view to defraud 
creditors and war, therefore, void. “The 
learned District Judge, referring to thia 
ground, observed ‘that the circumstances 
ofthe case lent some colour to this view, 
but it was not necessary to go into it as 
the compromise itself was inadmissible 
in evidencs, The learned District Judge 
accordingly allowed the appeal and ordered 
that the objection of Musammat Jai Laggi 
be accepted as regards half the share,in 
the house only, and thas it should be 
rejected as regards the other half. 

Musammat Jai Laggi came up in appeal 
to this Oourt. Ths Court, holding tha: the 
compromise must be taken to have been 
substantially incorporated in the decree 
of the Subordinate Judge which had been 
passed on its basis on the 28th April, 1922, 
remanded the case to the Court below for 
decision on matters which had not been 
decided. 

Now, as already mentioned, the lower 
Appellate Court, in view of ite finding 
as to the inadmissibility of the compromise, 
had refrained from giving any decision in 
respect of grouna No, 5 of the memorandum 
of appeal beforeit, This ground involves 
questions both of law and of fact which 
will have to be gone into by the Court 
below. The question now is whether, in 
view of the order of remand mentioned 
above, it can be said that the order of this 
Court was a “final order’ so as to satisfy 
the conditions of s. 103 (a) of the Civil 
Procedure Code. 


The legal interpretation of the words 
“final order” occurriag ia s. 109 (a) has 
given rise to a crop of eases in which 
various and divergent views have been 
taken by the High Courts in India . There 
are at least three judgments of their Lord- 
ships of the Privy Oouncil reported as 
Rahimbhoy Habibbhoy v.C. A Turner (1), 
Syed Mazhar Hussein v Bodha Bibi (2) 
and kam Chand Mant Mal v. v Goverdhan- 
das Vishandas Rattan Chand (3) bearing 
on the point before us In Rahimbhoy Habib- 
bhoy v. C A Turner (|) their Lorasnips 
had, by implieation, expressed the opinion 

s B. 155; 18 1. A. 6; 5. Sar 639; 15 Ind. Jur, 35 

p S 112; 221, A. 1;5 M. L J. 20; 6 Sar 580 

(3) 56 Ind. Cas. 302; 47 C. 918: 24 O. W. N. 721; 18 
A.L. J.591: 22. Bom, L. R. 6 606; 39 M L; J. 27: 12 L. 


. W. 15; SU. P. L. R. (P. O.) 94; (1920) M. W. N. 407; 28 
M. L. T. 87; 47 1. A. 1245 14 S. L. R. 191 (P. ©). 
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that a “final order” must have determined 
the cardinal point in the suit. In Syed 
Mazhar Hossein v. Bodha Bibi (2) in which 
Rahimbhoy Habibbhoy v C. A Turner (1) was 
followed, the order of remand by the High 
Court was treated as ‘a "final order". In 
that case the decision of the High Court 
with respect toa certain Will was treated 
asthe cardinal point in the suit, inasmuch 
as, after the said decision by the High 
Court the point could never be again 
disputed. Accordingly, it was held thatthe 
order of remand was a “final order” and 
leave to appeal should have been granted. 
The phrase “cardinal point” is employed 
to explain the meaning underlying the 
expression “final order", but in many cases 
itis difficult to decide as to what is, and 
what is not, a cardinal point in the suit. 
In Ram Chand-Mani Mal v. Goverdhandass- 
Vishandass Rattan Chand (3) their Lordships 
after referring tocertain decisions of English 
Courts, held that an order is final if it 
finally disposesiof the rights of the parties, 

These judgments of their Lordships of 
the Privy Uouncil and many more of the 
Indian Courts were discussed in a recent 
Full Bench decision of this Court report- 
ed as Sultan Singh v. Murli Dhar (4). A 
suit was instituted unger the provisions 
of s. 92 of the Civil Procedure Oode. The 
trial Court dismissed it on the ground that 
the plaintiffs had no locus standi to bring 
the suit. The plaintiffs preferredan appeal 
to the High Court, and it was held that 
the plaintiffs had locus standi. On this 
finding the decree of the Oourt below was 
get aside and the case was remanded for 
‘trial on the merits. The defendants ap- 
.plied for leave to appeal to His Majesty in 
Gouncil against the order of remand and 
the matter was referred to a Full Bench 
presided over by the Hon'ble the Ohief 
Justice, Broadway and Harrison, JJ., for 
the decision of the question as to whether 
the order of remand in the circumstances 
of that case, wasa "final order" within the 
meaning of s. 109 (a) of the Civil Procedure 
Code. The learned Chief Justice, after 
referring to the three judgments of their 
Lordships of the Privy Oouncil, already 
quoted, observed that “the question in each 
case is whether an issue, upon which the 
High Oourt has pronounced its opinion, 
is or is nota cardinal pointin the case". 
He further observed that “the determina- 
tion of the matter dependsnot only upon 
the nature of the issue itself but aleo upon 


(4) 80 Ind. Cas. 366; 5 Lah 329; 6 LL, J. 240; A. I. R. 
1924 Lah, 571; 1 I. C. 109 (P, Q.). 
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its importance as compared with that of 
the other points arising in the suit, In 
the end he held that ‘it is the duty of the 
Court to determine in each case whether 
the order sought tobe appealed against 
comprisesa decision on the crucial issue 
which goes to the root of the case," and 
thatthe test of finality is whether the 
order, as made, finally disposes of the rights 
of the parties’. A similar course was 
adopted in Full Bench decision of the 


‘Allahabad High Court reported ss Nuri 


Miah v. The Ganges Sugar Works Limited 
(5), where the learned Judges, refrained 
from laying down any general principles 
which would help iu determining the exact 
meaning and significance of the phrase 
“final order”, and proceeded to decide the 
particular case on its facts and circum- 


‘stances. 


Applying this method to the circum- 


‘stances of the present case, it appears that, 


in deciding the question of the admis- 
sibility in evidence of the deed of compro- 
mise, this Court as well as the Court below 
The 
whole controversy between the parties 
has not yet terminated and it may be that 
the decision on ground No, 5 of the me- 
morandum of appeal in the lower Appellate 
Court, which would involve both questions 
of law and of fact, may yet prove a decisive 
factor in the case. All that has so far been 
decided by the judgment of this Court 


‘dated the 14th April, 1930, is that the com- 


promise relied upon by Musammat Jai 
Laggi was not inadmissible in evidence 
for want of registration, and that a Court 
of justice may admit it as evidence in the 
case on account of its being substantially 
incorporated in the decree of the Court. 
It cannot, therefore, be said that the order 
of remand passed by this Court puts an 
end tothe litigation between the parties or 
so substantially disposes of the matter in 
issue between them as to leave outstanding 
merely subordinate matters for decision, 
ce Shankar Bharati v. Narisinha Bharati 
6). 
In this view of the case Ido not think 
the order of this Oourt itliis the re- 
quirements of s.10¥ (a) of tue ‘'uvil Pro- 
cedure Code ana is a "final order". I would, 
theref.re, dismiss this application with 
COSTS, 

Shadi Lal, C. J —I concur. 

a A; plicat on dismissed. 

(5) 32 Ind. Oas. 360; 38 A 150; 14 A. L J. 50. 

(6) 69 Ind. Cas 80; 47 B. 108; 24 Bom, L. R.925; A, 
1. R. 1922 Bom, 383. 
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LAHORE HIGH COURT. . 
QOniIminaL Rsviston Perrmonto, 1407 
of 1930. 

March 17, 1931. 
Present:—Mr, Justice Coldstream. 
MUHAMMAD IBRAHIM AND OTHERS — 

AÁcOvEED—PETITIONE&S | 
versus 
EMPEROR- Re: PoNDENT. 

Penal Code (Act XLV of 1860), ss. 852, 358— 
Demand of tax by peons without formal writ of 
lawful authority—Assault—Offence—Conviction under 
s. 858, legality of. 

Amember ofa Sanitation Committee submitted to 
the Tahsildar a list of persons who had made de- 
fault in payment of sanitation tax. The Tahsildar 
endorsed this with an order that the jamadar shoula 
appoint asuitable chaprasito realise the taxes due. 
Two peons accompanied by a chowkidar went round 
"with the endorsed list and when they approached the 
accused, the latter tore up the list and buffeted the 
peons out of the premises, knocking off,the turban of 
one of them. The accused were charged and convicted 
under s. 353, Penal Code; 

Held, (4) that inasmuch as there was no formal 
writ at alland there was nothing to show that the 
tax had been demanded by the order of the Board or 
certified by any authority to be due, the accused 
were entitled to resist the demand and were not guilty 
of an offence nnders, 353, Penal Code; [p. 215,col. 
1 


“Gb, that the accused were, however, not justified 
in assaulting the peons and were, therefore, guilty 
under s. 352, Penal Code. [ibid.] 


Petition for revision of an order of the 
Additional Sessions Judge, Gujranwa'a at 
Sialkot, dated the 7th November, 1930, 
modifying that of the Magistrate, First 
Claes, Gujranwala,dated the 12th September, 
1930. 

Mr. Haq Nawaz, for the Petitioners. 

Mr. Muhammad Tufail, Government 
Advceste, for the Respondent, 

JUDGMENT —The three petitioners 
who are residents of Nizamabad in Wazira- 
bad Tahsil have been convicted and sen- 
tenced under s. 353, Indian Penal Code. The 
prosecution case is that they had made 
default in payment of & sanitation tax anda 
chowkidara tax. One Abdul Wahid a 
member ofa Sanitation Committee of the 
town sent a list of 40 defaulters in respect 
of both taxes to the Tahsildar of Wazira- 
bad who sent the list to the Deputy 
Commissioner apparently because he was 
doubtful as to the proper procedure Abdul 
Wahid then submitted a list of 14 default- 
ers including the petitioners. The 
Tahsildar endorsed this with an order that 
the jamadar should appoint a suitable 
chaprasi to realise the taxes due. 
peons accompanied by a chowkidar ^ went 
‘round with the endorsed list and collected 
the arrears from other defaulters but when 
they demanded the money from the peti- 
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tioners, who were together in & workshop. 
they were told to come again after half 
an hour When the peons returned as 
requested the pettioner Ibrahim asked to 
be shown the list. On being given the 
list tore it up and the three petitioners 
roughly buffeted the peons out of the pre- 
mises, knocking off the turban of one of 
them. 

It is contended that as there was no 
demand in legal or proper form, the peons 
were not acting in the execution of a duty. 
imposed by law and, therefore, no offence 
punishable under s. 353 of the Code was 
committed. The case first came before a First 
Olass Magistrate who diecharged the accused 
but the discharge was set aside and a 
retrial ordered by the Additional Sessions 
Judge. A revision petition against this 
order was dismissed by this Court on 19th 
May, 1930. The retrial resulted in a convic- 
tion which has been upheld by the Addi- 
tional Sessions Judge, who however, has 
reduced the sentences of rigorous impriscn- 
ment imposed. 

The case has been argued at great length 
before me by Mr. Haq Nawaz whose con- . 
tentions are that Abdul Wahid had no 
authority to move the Taheildar in the 
first instance and that the Tahsildar did . 
not issue any legal writ of demand. 

Iam not convinced that there is any force 
in the first contention. It bas been already 
decided by Addison, J , who dismiesed the 
petition against the crder of retrial that 
the Tahsildar had power to issue a warrant 
but it is not necessary to go into this 
question because, in my opinion, the petition 
must in any case be accepted on other 
grounds. Prima facie there was nothing 
improper in Abdul Wahid bringing to the 
notice of the ‘l'ahsildar the name of de- 
faulters. 

It is not proved on this record what is the 
legal procedure for the recovery of the 
chowkidara tax imposed in Nizamabad town. 
As regards the sanitation tax it has 
been found that arrears are recoverable as if 
they wereearrears of land revenue and 
this is not disputed before me. 

The customary procedure described in 
evidence by the Secretary of the District 
Board was not followed. Nor was any 
attempt made to observe the formalities 
required by the rules under the Land 
Revenue Act for the recovery of arrears. 
These rules prescribe a formfor a writ of 
demand (the prosecution case is that the 
Tahsildar issued a writ or warrant) which 
includes a certificate of the ^ amount due 


) 
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and entries of a number of particulars 
including the name of tne person Authoris 
ed to collect the money. 

It is proved by the record that no formal 


writ was issued (the learned Co insel for the 


Crown does not contend that sucn a writ, 


was issned): the only order was the endorse- ` 


ment-on Aodul Wahid's list by the Tahsil- 
dar tothe effect that the jamadar should 
depute a peon to recover the money. (The 
list was inaccurate es to one amount). 
There is no question here of mere technical 
error or omission in a writ or warrant; there 
was no writ at all and nothing to show 
that the amount claimed as sanitation or 
chowkidara tax had been demanded by order 
of the Board or was certified by any authori- 
ty to be due. There was no order to pay, 
signed by any Corporation or person in law- 
ful authority. In the circumstances the as- 
sault cannot be held punishable unders. 353, 
Indian Penal Code. The petitioners: were 
entitled to resist the demand until proper 
authority for it was exhibited. 

That the three petitioners together com- 
mitted an assault is established and the 
finding to this effect of the lower Court 
is not attacked. The assault was not jus- 
tified for no attempt to take the money was 
made. The peons merely asked for the 
money and showed the list. The petitioners 
were punishable for assault. For this 
offence they have been amply punished 
by the rigorous imprisonment undergone 
and the expense and trouble of two proceed- 
ings. I accordingly accept the petition to 
the extent that the conviction is altered to 
one under s. 352, Inoian Penal Oode, and 
the sentences reduced to the periods of 
imprisonment alreacy undergone. The 
petitioners are releg&ed from their bail 
bond, 

A. Petition accepted, 


LAHORE HIGH COURT. 
First Orvit APPEAL No, 2931 or 1927. 
February 26, 1931. 
Present:—Mr. Justice Bhide and 
Mr. Justice Tapp. 

Mian ABDUL AZIZ AND OTHERS— 
DEFENDANT8—AÀPPELLANTBS 

versus ° 
Tan ALLIANCE BANK or SIMLA, 
LIMITED, IN LIQUIDATION THROUGH 
LiqUiDaTOg—PLAINTIEFa AND Me, 
GHULAM RASUL-—DEFSNDANT— 
l RESPONDENTS ` . i 
Civil Procedure Code (Act V of 1908). 0. XXI, v. 63, 
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0. XXXIV, r. 14 (2'- Equitable mortgage—Mortgageé 
obtaining simple money decree without impleading 
transferees and subsequent incumbrancers—Attachment 
—Objection by transferee —Suit by mortgagee under O. 
XXÍ, r. 63 —Scope of suit —Effect of not impleading 
transferee and not obtaining decree for sale in prior 
suit 

Though a suit under O XXI, r. 63, Oivil Procedure 
Oode, is in the nature of an appeal in so far 
asitistheonlyremedy prescribed against an order 
granting or rejecting a claim petition under the pro- 
ceeding rules, yet it would not be correct to say that 
the suit is confined to the question whether the order 
in the execution proceedings was correct. It is of a 
comprehensive character and the plaintiff can establish 
therein the claim made by him in the execution pro- 
ceedings as well as other consequential reliefs. [p. 
216, col. 2; p. 227, col. 1.] 

Kishori Mohun Rai v. Harsook Dass (3), Sadu v. 
Ram (4) and Kovouri Basivireddi v. Nidumoori Ram- 
ayya (5), relied on. 

Bibi Phul Kumari v. Ghanshyam Misra (1) and 
Krishnappa Chetty v. Abdul Khader Saheb (2), re- 
ferred to. 

In view of the provisions of O. XXXIV, r.14 (2), 
Oivil Procedure Code,in the province of the Punjab 
at any rate asthe Transfer of Property Act is not in 
force, a decree for sale is not a necessary preliminary 
to the sale of the equity of redemption atthe instance 
of the mortgagee in all circumstances. [p. 217, col. 


A executed a promissory noteto B and secured the 
amount by an equitable mortgage. B sued upon the 
prmissory note andobtained a simple money decree 
without impleading subsequent mortgagees and C to 
whom A had transferred the property B sought to 
attach and sell the property. C objected and tho 
attachment was released. B instituted a suit under 
O. XXL, r 63, Civil Procedure Code, for a declaration 
that he was entitled to sell the property free from all 
jineum brances : 

Held, that the fact that B had not impleaded C in 
the prior suit and had not obtaineda decree for sale 
was not fatal to his claim: the suit under O XXI, r. 63, 
though not one for sale in form, was in substance of 
that character and B was entitled to the declaration 


prayed for. [ibid.] 

First appeal trom a decree ofthe Bub- 
ordinate Judge, First Olass, Lahore, dated 
the 3ist August, 1927, 

Messrs J. N. Aggarwal, M. C. Mahajan 
and B P. Khosla, ior the Appellants. 

Messra, Kishan Dayal, Madan Gopal, 
Bhugvrat Dayal and Ghulam Rasul, for the 
Respondents. 

JUDGMENT. 

Bhide, J.—The material facts of the 
case which have given rise to this appeal 
are briefly as follows:— 

On the 10th July, 1922, Lala Kashi Prasad 
Thakral and Rai Sahib Mool Chand,two bro- 
thers,executed a promissory notein favour of 
the plaintiffs (Alliance Bank of Simla) for 
asum of Rs. 20,000, and five days later 
created an. equitable mortgage on their 
property known as Aville Estate for repay- 
ment of the same. On the 10th Novem- 
ber, 1924, the plaintiffs sued for recovery of 
the loan with interest and obtained a simple 


216 


equitable mortgage referred to above was 
mentioned in the plaint but no relief was 
asked in respect of itand none was.consequ- 
ently granted .by the decree. ` 


The above mentioned money decree was. 


passed on the 22nd January, 1925. On the 
10th November, 1924, however, the mort- 
gagors had transferred their equity of 
redemption to M. Abdul Aziz, defendant 
No. 1. Before that date, but after the date 
of the -equitable mortgage in plaintiffs’ 
favour, the mortgagors had also created 
further mortgages on the property in favour 
of defendants Nos. 2 to 4. The factum and 
validity of the sale and the mortgages is 
not now in dispute. The defendants aleo 
do not dispute the factum, validity and 
. priority of the. plaintiffs’ equitable mort- 
gage of which they had notice. 

After obtaining the simple money decree 
the plaintiffs proceeded to execute it by 
attachment of the Aville Estate, although 
they had not yet obtained any decree for 
sale on the basis of the mortgage. 
ants objected snd the executing Court, 
finding that the property was held by de. 
fendant No. l in his own right, released it 
from attachment. The plaintiffs thereupon 
instituted the present suit under O. XXI, 
x. 63 of the Oivil Procedure Code claiming 
the following reliefs:— 

(ìi) A declaration that they are entitled 
to attach and sell the Aville Estate 
free from all encumbrances in exe- 
cution of their decree to the extent 
of their decretal amount; 

(ii) A declaration that defendant No 1. 
is personally liable to the extent 

. of the plaintiffs’ decretal claim; 

ae) An order that the said estate be 
attached and sold free from all 
encumbrances in execution of the 
plaintiffs’ decree and that the 
decree be executed against defend- 
ant No. 1 personally, if neceseary; 

(iv) Costs of the suit against all the de- 
fendants. 

The- learned Subordinate Judge has 
granted a decree to the effect thet plaint- 
iffs have a lien on the estatein dispute to 
the extent of the principal amount of the 
money decree (excluding costs of it) and 
that they sre entitled to have the estate 
sold free of all encumbrances tc that extent, 
The plaintifis were also awarded full costs 
as against defendants Nos. 1 to 3. From 
this decree defendants Nos. 1 to 3 have 
appealed, and the PERDONES have fled 
cross-objections. 
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. The appellants’ position in this appeal. 
briefly is that a suit under O. XXI, r. 63, 
Oivil Procedure Code, is practically in the 
nature of appeal or a review of the summary 
decision in ihe execution proceedings, and. 
that the only point which can be decided 
in this suit is whether the judgment- 
debtors had or had not any _ saleable 
interest in tbe property in dispute at 
the date of attachment and that the judg- 
ment-debtors having admittedly parted. 
with the property before that date, the 
suit should have been disnissed. They 
contend further that the proper remedy of 
the plaintiff would perhaps have been a suit 
for sale on the basis of their equitable 
mortgage (if such a suit be now competent 
after the money-decree) and that the ques 
tions as regards the liability of the property. 
inthe hands of defendant No. 1 and the 
order of priority of the different mort- 
gages: which could be properly raised in 
a suit for sale on the basis of the equitable 
mortgage cannot be gone into in the pre- 
sent suit. 

As regards the scope of a suit under O. 
XXI, r. 63 of the Oivil Procedure Code, the 
learned Counsel for the. appellant has re- 
ferred to Bibi Phul Kumari v. Ghanshyam 
Misra (1) and Krishnappa Chetty v. Abdul 
Khader Saheb (2). But I do not think 
these rulings establish the proposition 
which he is contending for. A suit under 
O. XXI, r. €3, Civil Procedure Oode, is no 
doubt in the nature of an appealin so far 
as it is the only remedy prescribed against 
an order granting or rejecting a claim peti- 
tion under the preceding rules. But it. 
would not be correct to say that the suit 
is confined to the -question whether the 
order in the executing proceedings was 
correct. Under O. XXI, r. 60, Civil Pro- 
cedure Code, e, g, the ’ Gourt is bound to 
release the property from attachment if 
the property is_not .in the possession 
of the judgment-debtor but of some other 
person who claims it as his own. If, how- 
ever, the decree-holders instituted a suit 
under O. XXI, r. 63, in order to prove that 
the property belongs to the judgment- 
debtor and not to the claimant or that the 
property has been transferred to the claim- 
ant subject to the decree-holder's rights, 
the Court has to go into and adjudicate on 
the question of title, although the order of 
the executing Oourt on the facts as they 


(1) 35 0. 202; 7 O. L. J. 36; 12 C. W.N. 169; 10 Bom. 
L. R. 1; 5 A. L. J. 10; 17 M. L. P EM, L. T. 506; 
14 Bur. L.R, 41; 35 I. A. 22 (P. O.). 

12). 25 Ind. Cas.. 11; 38 M, 535; 26M. L, J, 449, 
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appeared at the time-of attachment may 
have been perfectly correct. It cannot, there- 


fore, be said that the-questions in a suit: 


under O XXI,r..63, Civil Procedure Code, 
are precisely the same as those in the sum- 
mary investigation under O. XXI, rr. 55 62 
as they would be: in an ordinary appeal 
from or a-review of a lower Court's deci- 
sion. 

There is ample authority for the proposi- 
‘tion that& suit under O. XXI, r. 63 is of 
& comprehensive character and the plaint- 
aff can establish therein the claim made by 
‘him in -the execution proceedings as well 
‘as other consequential reliefs [see Kishori 
Mohun Rai v, Harsook Das (3), Sadu v. Ram 
(4) and Kovouri Basivireddi v. Nidumoori 
Ramayya (5)) Inthe present instance the 
Plaintiffs claimed in the execution proceed- 
ings on the basis of their equitable mort- 
gage (vide last column of their application) 
‘that they were entitled to have their decree 
satisfied from the mortgaged property. In 
the present suit they seek to establish that 
very right (as they were bound to do under 
O. XXI r. 63, Oivil Procedure Code) making 
defendants Nos. 1 to 4. who contested the 
claim parties to the suit. It was open to 
the defendants to dispute the plaintiffs’ 
claim in the present suit on any grounds 
they liked, just as they might have done 
in a suit tor sale. lt is not shown that 
defendante were precluded by law from 
putting forward in this case any pleas which 
they could have urged in & suit for sale. 
This euif, though not one for ‘sale’ in form, 
is in substance of the same character. It 
was urged that the mortgagors are not 
parties to this suit, but they had admitted- 
ly parted with their interest in this pro- 
perty and it is-difficult to see how the non- 
joinder of these persons has prejudiced 
the appellants. In the present suit, the 
appellants have not disputed the factum or 
validity or priority of the mortgage in 
plaintiffs’ favour and have only confined 
themselves to the legal objection that the 
plaintiffs have not instituted any suit or 
obtained any decree on the basis of 
their mortgage. But this fact, in itself, is 
not fatal to plaintiffs’ claim at least in this 
province as will appear from the provisions 
o vag 2, O. XX X AV, r. 14, Civil Procedure 

ode. 

It was urged on behalf of the appellants 
that it would bea very anomalous position 


(3) 12 0. 696. 
(4) 16 B. 608. 
(5) 36 Ind. Oas. 445; 40 M. 733: 31 M. L, J. 394; (1916) 
2 M. W, N, 207; 4 L. W. 300; 20 M. L, T. 353. 
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if it were held that a mortgages who obtains 
a simple money decree is at liberty to 
attach and sell the mortgsged property in 
the hands of third persons in execution pro- 
ceedings without taking the trouble to 
obtain any decree on the basis of the mort- 
gage, But I do not think the deci- 
sion in the present case involves any such 
result. The property being in the posses- 
sion of defendant No.l the execution Court 
rightly released it from attachment. If now 
the plaintiffs will be entitled to attach and 
sell the property, it will be not on the 
basis of the money decree, but on account 
of the decree which they have been able to 
obtain in the present suit as against defend- 
ants Nos, 1 to 4. The money decree was 
not binding on the appellants or on the pro- 
perty in suit, but the present decree is. 
The plaintiffs have, in fact, hardly gained 
anything by obtaining a simple money 
decree for they had to institute the present 
suit instead of a suit for sale. They would 
have been spared all this litigation if they 
had originally sued for a decree for sale of 
thefmortgaged property impleacing all the 
transferees, 

It was urged in the end that a sale of the 
equity of redemption is prejudicial to the 
mortgagor in certain respsets and it was to 
prevent this mischief that s. 99 of the 
Transfer of Property Act was originally 
enacted, This may be so, but in re-enacting 
the provisions of that section with certain 
modifications in r. 14 of O. XXXIV of the 
Civil Procedure Code, the Legislature has 
thought it fit to specifically exclude from 
its operation those provinces to which the 
Transfer of Property Act does not apply. 
In these circumstances, it is unnecessary to 
discuss certain rulings which were cited 
with reference to the state of the law before 
the enactment of s. 99 of the Transfer of 
Property Act and the effect of the sale of 
the equity of redemption in execution pro- 
ceedings. For, in view of the provisions of 
O. XXXLV, r. 14 (2) it seems clear that in 
this province at any rate as the Transfer 
of Property Act is not in force, a decree 
for sale is not a necessary preliminary to 
the sale of the equity of redemption at the 
instance of the mortgagee in all circum- 
stances. 

- As the learned Senior Subordinate Judge 
has pointed out, it is, of course, open to 
defendant No.1 to avoid the sale of the 
property in execution proceedings by pay- 
ing up the plaintiff's encumbrances, He 
paid only Rs. 1,000 to the vendors and it 
was evidently contemplated that he ehould 
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pay all the encumbrances including the 
present claim of the plaintiffs (vide Ex. D- 
I. 
)vinally, it was urged that the Pleaders' 
costs allowed in this cage (Re. 540) were ex- 
cessive. The Pleaders’ fees were no doubt 
in the discretion of the Court ia the pre- 
sent case, but the learned Subordinate 
Judge does not seem to have applied his 
mind to the question. There was not much 
contest on merits in the present case and 
one of the reliefs claimed by the plaintiffs 
(viz, personal relief against'defendant;No. 1) 
was disallowed. I think Pleaders' fees need 
not have been allowed in full. I would 
reduce the amount of Pleaders’ fees to 
Rs 250, for either side. 

As regards the cross-objections of the 
respondents the only point urged was that 
the learned Senior Subordinate Judge 
should have held that the plaintifis had a 
lien on the property in dispute as regards 
the principal as well as the interest and the 
costs inthe money suit, The learned Senior 
Subordinate Judge has used the expression 
‘principal amount of the decree’ dated the 
92nd January, 1925. This seems to me to 
include obviously the principal as well as 
the interest which was decreed in plaintiffs’ 
favour. As regards the costs of the money 
suit [am unable to see why those should 
be held to be & charge on the mortgaged 
property. The equitable mortgage was only 
in respect of the principal and interest due 
on the promissory note and it was subject 
to this lien only that the property was 
apparently transferred to defendant No. 1. 

I would accordingly accept the appeal 
only as regards the Pleaders’ fees as stated 
above and dismiss the cross-objections, 
In view of all the circumstances the de- 
fendants-appellants should, I think, pay 
9/10:hiof the costs of the plaintifis-respond- 
ents, while the parties should be left to 
bear their costs in respect of the cross- 
objections. 


Tapp, J.—1 concur. 
1. PE Appeal accepted. 





LAHORE HIGH COURT. 
MısosLLANEOUS First Civi, ArPRAL No. 
: 1902 or 1930. 
March 6, 1931. 
Present:—Mr. Justice Bhide, 
NIA AL OHAND AND ANOTEER— 
i APPELLANTS 
versus _ 
JAIRAM DAS — RESPONDENT. 
Civil Procedure Code (Act V of 1908), ss, 16 te20, 
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104 (d), Sch. IT, para. 17—~Application to file agrees 
mentto refer—Jurisdiction of Court—Order rejecting 
application on preliminary grounds—Appeal, compe- 
teney of. HE 

The jurisdiction of the Courts inthe matter of an 
application under Sch. LI, para. 17, Civil Procedure 
Code, to file an agreement to refer has to be deter- 
mined with reference toss. 16 to 20, Civil Procedure 
Code [p 219, col. 2.] 

The appellants who were residents of Ferozepore 
entered into anagreement with the respondent who 
owned a sugar factory at Unao by which the appel- 
lants wereto work thefactory for three years, 
This agreement was executed at Ferozepore but was 
registered at Unao. According to the last clause any 
dispute arising between the parties in respect of the 
terms of the agreement was to be referred to the arbi- 
tration of certain Pleaders of Ferozepore. The re- 
spondent sued the appellants in respect of balance 
alleged to be due to him. The appellants 
obtained stay of the suit and presented a petition to 
the Senior Subordinate Judge, Ferozepore, for the 
agreement being filed under para.17 of Sch. II of 
the Civil Procedure Oode. The respondent objected 
that the Court had no jurisdiction to ‘entertain the 
application, asthe factory was situated at Unao and 
the cause of action in respect of the subject-matter 
of the dispute between the parties arose there. This 
objection was upheld by the Senior Subordinate 
Judge and the application was rejected. 

Held, (1) that an appeal lay unders. 104 (d), Civil 
Procedure Code, even though the application was 
nof rejected on the merits but on the the preliminary 
question of jurisdiction ; [p. 219, col. 1.| 

(2) that the Ferozepore Court had jurisdiction to 
entertain the application under s. 20 (cj, Civil Proce- 
dure Code. [p. 220, col. 1.] : 

Harkishen Lal v. Ramji Das (4), followed. 

Luckmee Chund v. Zorawar Mull (2) and Prem 
Narain v. Ram Lal (3), distinguished. . 

Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Feroze- 


pore, dated the 29th August, 1430. 


Mr. J. N. Aggarwal, for the Appellants, 
Lala Badri Das, R., B, and Mr. J. Le 
Kapur, for the Respondent. 


JUDGMENT.—This is an appeal 
from an order of the Senior Subordinate 
Judge, Ferozspore, refusing to file an 
agreement to refer certain disputes between 
the parties to arbitration. 

The material facts are briefly as 
follows:—Thé appellants are residents of 
Ferozepore while the respondent isa resi- 
dent of Unao, where he owns a sugar 
factory. The parties entered into an agree- 
ment, by which the appellants, were to 
work the factory for a period of three 
years. The appellants were to spend their. 
capital and charge interest at a certain 
rate, while the respondent was to be entitl- 
ed to a share in the profits subject to certain 
conditions. This agreement was executed 
at Ferozepore but was registered at Unao, 
According to the last’ clause any dispute 
arising between the. parties in respect of 
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the terms of the agreement was to be 
referred to the arbitration of Lala Bhana 
Ram or Lala Mukaad Ram, Pleaders of 
F'erozspore. The respondent sued the 
petitioners at Unao in respect of the 
balance alleged to be due to him for 
1923-1927, upon which the  petitioners 
obtained stay of the suit on the basis of the 
aforesaid clause in the agreement as re- 
gards arbitration and presented a petition to 
the Senior Subordinate Judge, Ferozepure, 
for the agreement being filed under 
para. 17 of Sch. IL of the Civil] Pro- 
cedure Oode. The respondent objected 
that the Oourt had no jurisdiction to en- 
tertain the application, as the factory was 
situated at Unao and the cause of action 
in respect of the subject-matter of the 
dispute between the parties arose there. 
This objection was upheld by the Senior 
' Subordinate Judge and the application 
was rejected, From this decision the present 
appeal has been preferred under s. 104 (d) 
of the Civil Procedure Code. 


A preliminary objection was raiged by - 


the learned Counsel for the respondent 
that no appeal lies under s. 104 (d) of the 
Civil Procedure Oode, as the application 
was not rejected on merits but on the 
preliminary question of jurisdiction. Tne 
provisions of s. 101 (d), however, appear to 
be general aud are not restricted to refusal 
to file an agreement on any particular 
grounds, This objection of the respondent's 
Oounsel is not supported by any authority 
and seems to me to be devoid of any 
force. 

On merits, the contention of the learned 
Counsel for the &ppellants is that the 
agreement of partnership. having been 
executed at Ferozepore, the dispute between 
the parties was triable by the Ferozspore 
Oourts according to s. 20 (c) of the Civil 
Prosedure Code and hence the Senior 
Subordinate Judge had jurisdiction to 
entertain the application presented to him 
under para. 17 ‘of Beh. ILof the 
Oivil Procedure Code. The learned Counsel 
for the respondent, on the other hand, con- 
tended that the agreement was a deed 
of lease and not of partnership, that the 
provisions of ss. 16 to 20 ofthe Civil Pro- 
‘cedure Code with respect to jurisdiction 
do not govern applications under the 
Second Schedule of the Civil Procedure 
Code and that even if these provisions were 
applicable,the matter in dispute was cogniz- 
able by Oourts at Unao only, under 
8. 16 (d) of the Civil Procedure Code. 

‘None of the contentions of the learned 
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Counsel for the respondent appears to me 
to be sound. A perusal of the terms 
of the agreement in question is sufficient 
to show that it is not a deed of lease but 
of partnership—the parties having clearly 
agreed to crmbine their property and 
labour in order to share the profits, subject 
to certain conditions (cf. 8 239 of the Indian 
Contract Act). As regards the question of 
juriadiction, I find no authority for holding 
that ss. 16 to 20 of the Civil Procedure 
Oode are not to be considered in determin- 
ing which Oourt has jurisdietion in the 
matter io which the agreement relates 
for the purposes of para 17 of the Second 
Schedule, Civil Procedure Code. Reference 
was made to s, 89 of the Civil Procedure 
Gode, but that section only lays down that 
arbitration proceedings are governed by the 
Second Schedule. It does not appear to me 
to support: the above contention of the 
learred Oounsel. The last contention of the 
learned Counsel that the jurisdiction in the 
present case must be determined according 
to cl, (d) of à 16 seems equally unten- 
able. Tne respondent sued for accounts in 
respect of the year 1920 1927 and tnis is the 
matter which is now sought to be referred 
to arbitration, This cannot obviously be 
considered to be an interest in immoveable 
property within the meaning of el. (d) 
of s. 16, merely because the accounts 
related to factory, 

The learned Counsel for the respondent 
relied upon Murli Mal v, Sant Ram (1) 
but that case related to the filiag of an 
avard under para. 20 of Sch. II, Oivil 
Procedure Code, the wording of which is 
different to that of para. 17. According to 
para. 20, the Court must have jurisdiction 
over ‘the subject-matter of the award’, 
Underthe award which was sought to be 
filed in that case, possession of a factory 
at Shrinagar (which was outside the juris- 
diction of the Oourt) wasto be given to 
one of the parties. It was, therefore, held 
that the Court at Jullundur had no juris- 
diction to file the award, 

According to para 17 of the Second Sche- 
dule the application for filing an agreement 
is to be made toa Oourt ‘having jurisdiction 
in the matter to which the agreement 


. relates.’ In the present instance, the agree- 


ment as regards arbitration relatesto all 
disputes arising out of the terms on which 
the factory was to be worked by the appel- 
lante. In other words it covers any dispute 
arising outof the partnership contract (see 


(1) 113 Ind, Oas, 899; A. I. R. 1929 Lah, 24; 10 L, L, 
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wording of cl. ll of the agreement 
which is quite.comprehensive). The present 
dispute relates to accounts for 1926 19.7 aud 
this isclearly a dispute arising out of terms 
of the contract. 

It seems, therefore, clear that the matter 
sought to be referred to arbitration in this 
case arises ous of the contract of partner- 
ship. This contract was executed at Feroze- 
pore. It. is not disputed that a contract 
of partnership is not compulsorily regis- 
trable and hence the contract must be 
taken to have been completed at Feroze- 
pore. The present disput 3 as to the accounts 
arising out of that contract would, there- 
fore, be cognizable by the Courts at 
Ferczapore under el. (c) of s. 20 of the 
Oivil Procedure Code The learned Senior 
Subordinate Judge has relied upon Lusk- 
mee Chand v. Zorawar Mull (2), but that 
decision was given at a time when the 
Civil Procedure Code of 1859 was in force 
and in that Oode there was no provision 
corresponding to cl. (c) of s. 20 of the 
Code of Civil Procedure, 1908. Prem Narain 
v. Ram Lael(8) to which the learned 
Senior Subordinate Judge has refer- 
redis of no help to the respondent, for 
it only decides that a suit for part- 
nership accounts may be instituted at 
8 place where the business is carried on, 
This is not disputed on behalf of the appel- 
lants, but their contention is that they 
are entitled to institute the suit at Feroze- 
pore, also according to law as tbe contraet 
of partnership was entered into there, 
This contention is fully supported by 
Harkishan Lal v. Ramji Das (4) cited by 
the learned Counsel for the appellants. 

It seems to me that the position taken 
up by the appellants is legally correct, I, 
therefore, accept this appeal and remand 
the case to the Senior Subordinate Judge 
for disposal of the remaining points, Oosts 
will follow final decision. 


A. Case remanded, 


(2) 1 W_R. 35 (P. 0.); 1 Suth. P. O. J. 425; 8 M. I. 
A. 291; 1 Sar, P. O. J. 763 


(3) 96 Ind. Cas. 225; 10, L J. 561. 
(4) 108 Ind. Cas. 51. 
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LAHORE HIGH COURT. 
Saconp OrviL ApeRaL No. 37 oF 1931. 
i April 9, 1931... 
Present :—Mr. Justice Addison. 
FAL LU—Deranpant—APPELLANT 
versus 
MOHAMMAD SHER —PLAINTIFF AND 
Musammat BAKHT BAN '—DEFENbANT— 
RESPONDENTA. 

Customary Law (Punjab)—Awans of Pind Dadan 
Khan Tahsil, Jhelum District—Power of sonless Awan 
to bequeath ancestral property by Will. v 

A sonless Awan of the Pind Dadan Khan Tahsil 
of Jhelum District has no power to ‘bequeath ancestral 
property by Will. [p. 222, col. 1.] 

Bano v. Fateh Khan (1), Musammat Rakhi v. Baza’ 
(2), Hayat v. Gullan (3), Fazal Khan v. Anwar (4); 
Pahalwan Khan v. Bagga (5), Ghulam Muhammad v. 
Abbas Khan (6), Bahadur v. Bholi (7) and Mukarrab v. 
Fatta (9), referred to. 

Second appeal from the decree of the 
District Judge, Jhelum, dated the llth 
November, l93U, affirming that of the 
Subordinate Judge, Fourth Olass. Pind 
Dadan Khan, dated the 15th July, 1930. 

Sodi Charan Das, for the Appellant. 

Mr. Bal Kishen Mehra, for the Respond- 


ents. 


JUDGMENT.—The parties are Awans 
of Pind Dadan Tahsil of the Jhelum 
District. One Sharaf died sonless leaving 
ancestral and self-acquired property. He 
made a Will in favour of one cousin the 
plaintiff, and another cousin Fattucontested 
the validity of this Will. Accordingly, 
the plaintiff asserting that he was in posses- 
sion of the property brought the present 
suit for a declaration that the Will was 
valid. The Courts below have concurred in 
holding that a; sonless Awan of the Pind 
Dadan Khan Taheil has power to bequeath 
both his ancestral and self-acquired prop- 
erty by Will and have decreed the suit. 
A certificate, however, has been granted 
to the defendant by the District Judge 
under s. 41 (3) of the Punjab Oourts Act 
and on that certificate this second appeal 
has been admitted to a hearing. 

The question is not free from doubt, the 
principal difficulty being the unsatisfactory 
character of Talbove Oustomary Law of the 
Jhelum District, 1901. The old riwaj i-am 
of 1885 was a clear document but this cannot 
be said of Talbot’s compilation According 
to the cli riwajiam of 1885 all tribes 
stated: that a proprietor could give away 
all or part of his property in his life time 
provided he made over possession and this 
hecould even do in the presence of sons 
though in such cases it was not usually 
done. Asregards Wills the old Oustomary 
kaw is equally clear, namely, all tribes 
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except Awans stated that a proprietor 
could dispose of his property by Will bat 
in practice he did not doso as the power 
of gift subsisted and was sufficient. The 
Awans, however, stated that aa regards 
Will they followed Muhammadan Law and 
in this respect they were at variance with 
all the other tribes. In Talbot's riwaj-i.am 
according to the answer to question 1U5 
the Awans stated that a sonless propreitor 
had full power to alienate his land, ances- 
tral or otherwise, and that this power was 
not copfined to cases of necessity. The 
heading of the question is, what are the 
powers ofa  sonless proprietor as regards 
alienations otherthan gift. The learned 
District Judge has concluded from the 
fact that Wills sre not mentioned along 
with gifts in this question that the reply 
must be held to mean that an Awan has 
full power notonly to sell cr mertgage 
his property without necessity but also to 
bequeath it. 
be accepted as there is a special section 
of the riwaj-i-am dealing with Wills as 
well 88 a special section dealing with 
gifts and the omission is not intentional. 
According to the reply to question 78 the 
Awans and all Mussalman tribes of C hakwal 
- Tahsil stated that ancestral property could 
not be disposed of by Will but self-acquired 
property could be so disposed of. This 
reply,it is to be noted, is totally different 
from what was said in the riwaj-i-am of 
1885 by Awans, namely, that they followed 
Muhammadan Law as regards bequests. 
Again the answers to questions 89 and ‘0 
of Talbot's riwaj tam show that the Awans 
of Pind Dadan Khan stated that there 
was no custom of gift to daughters while 
Awans of Tallagang said that sueh gifts 
. were valid in the case of moveable and 
Belf-acquired property or in the case of 
ancestral property with the consent of the 
reversioners. There are numerous rulings, 
however, to the effect that a sonless Awan 
has unrestricted power of gifting his proper- 
ty, ancestral or non ancestral, to his 
daughter and others just as hecan sell or 
mortgage his property of his own free will 
and pleasure. . 


It was held by a Fall Bench in Bano v. 
Fateh Khan (1) that the distinction under 
the Punjab Customary Law between the 
power of gift inter vivos and the power of 
testation was a maiter of degree and form 
and that where the power of gift is shown 
to exist the initial prasumption arises 


. (1) 48 P. R. 1903; 111 P, L, R. 1908. 
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that there isa co-extensive power of t88- 
tation. This Court in Musammat Rakhi. v. 
Baea(2) accepted this principle but allowed 
the presumption to be rebutted by the 
express entry in Talbots Customary Law 
to the effect that Awans could not bequeath 
ancestral property but only their self- 
acquired property. Musammat Rakhi v. Baza 
(2) must, therefore, be taken asa judicial 
instance in which it was held that amongst 
Awansithad not been proved inthat case 
that 4 sonless proptietor was competent to 
make a testamentary disposition of his 
ancestral property. 


One of the Judges who decided Musam- 
mat Rakhi v. Baza (2) had held some years 
before this in Hayat. v.£Gullan. (3) that in 
that cas it had been established that by 
custom among Mair Rajputs of the Chakwal 
Tahsil of the Jhelum District a sonless 
proprietor was competent to devise the 
whole of his ancestral estate in favour of 
hia daughter in the presence of his brother 
and nephew. This he did although the 
reply ofall Mussalman tribes of Ohakwal 
was the same as that of Awans, namely, 
that ancestral property could not be dis- 
posed of by Will although self-acquired 
property could, infact the evidence in each. 
custom ease must be considered, and it, 
may be found in later cases that a custom. 
has been established which a more negli- 
gent plaintiff may have failed to establish 
in other cases. For example, it was held 
by me in Fazal Khan v. Anwar (4) that a 
sonless Gakhar of Jhelum  Tahsil could 
make a Will bequeathing all his land to 
daughter. Again, it was held by me in 
Nadran v. Muhammad Hussain (5), decided 
on the 6th March, 1:31, that a sonless Jat of 
Tahsil Jhelum could bequeath his ancestral 
land to his daughter. Further, a Division 
Bench held in Pahalwan Khanv Bagga (6), 
that amongst Muhammadan Gujars of Tahsil 
Jhelum the plaintifs had established that 
a sonless proprietor could bequeath his 
ancestral land to an associated collateral 
to the exclusion of other collaterals in the 
same degree although the reply of Gujars 
to question 78 of Talbot's Oustomary Law 
was that there was no custom of making 
Wills. In this judgment Talbot's ziwaj i am 

(2)79 Ind. Oas. 743; 5 Lah, 34; A. I. R. 1994 Lab. 
452; 1 L. O. 68. 

(3) 47 Ind. Cas. 931; 87 P. R. 1918; 172 P. W. R. 
1918; 99 P. L., R. 1918. 

d eases Cas. 550; A. I, R. 1928 Lah. 489; 29 P. 


(5) 132 Ind, Cas, 209. 
NO 114 Ind. Cas, 705; 10 Lah. 581; A. I. R. 1929 Lah, 
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was adversely commented upon and this 
has been the case in the other judgments 
as well, l 

Had there been a clear expression of 
opinion as to the custom followed by Awans 
as regarde Wills in the riwajiam of 1885 
other than that they followed Muhammadan 
Law in that respect, I do not consider 
that there would have been any difficulty 
in the present case in rejecting the entries 
about Wills in Talbot’s Oustomary Law, 
Awans have been clearly inconsistent in 
their replies to questions Nos. 78, 89, 90 and 
105 but as even according to the riwaj-t-am 
of 1885 there was no custom regarding 
Wills, the statement being that they followed 
Muhammadan Law and not custom in 
this respect, I do not think that it can be 
said in the present case in which there is 
no specific evidence that it has been estab- 
lished that sonless Awans of Pind Dadan 
Khan Tahsil have power to bequeath their 
ancestral property by: Will 
Muhammad v AbbasK han (7) there is an obiter 
dictum to the effect that among Awans in 
the Tallagang Tahsil of the Jhelum District 
the power to transfer ancestral property 
by Will does not exist. In Bahadur v Bholi 
(8) ib was found that among Awans of the 
Jhelum District no custom was proved 
enabling a sonless proprietor to make a 
valid disposition of his ancestral property 
by Will in favour of his daughter in the 
presence of his brother. It was pointed 
out that the riwaj-i-am was against this 
power asit only allowed gifts to daughters 
when accompanied by possession and pro- 
. vided that Wills were governed by Muham- 
madan Law. In Fatta v. Bakhra (8) aud 
Mukarrab v.Fatta (9) asimilar view was 
taken, Although, therefore, Talbot’s com- 
pilation of Oustomary Law is not a very 
trustworthy document, it is sufficient in 
the present case to rebut the initial pre- 
sumption thatthe power of testation as 
regards ancestral property must exist as 
the power to gift does exist, there being 
no other evidence on the record to establish 
thatthe power of of testation as regards 
ancestral property subsists: There is no 
question, however, that the Will is valid so 
far as the self acquired property of the 
testator is concerned. 

J accordingly accept this appeal, set aside 
the order of the District Judge and remand 
the appeal to him to decide how much of 
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the land is ancestral and how much self- 
acquired a point which he has not yet 
touched. In accordance with my decision 
the plaintiff will succeed to the extent of 
the self-acquired property and fail as 
regards ancestral property. There will be 
no costs of this Court. Other costs will be 
in the discretion of the District Judge. 
A, Appeal accepted, 


LAHORE HIGH COURT: 
Civit Revisson Periton No. 212 or 1931. 
March 18, 19 1. 
Present:—Mr Justice Bhide, 
Tugu MUHAMMAD DIN anp Sons— 
DEFENDANTS —APPELLANTS 
versus 
NAWAB MUZAFFAR GAUHAR— 
PusINTIFF—AND OT- ERS—SUKBTIES-— 
RE PONDENT®, 

Account suit—Appeal from preliminary decree— 
Stay of proceedings on furnishing security—Order 
discharging surety—A ppeal—J urisdiction to make such 
TTO Procedure Code (Act V of 1908), s. 115— 
‘Case’ 

After the passing of a preliminary decree in a suit 
for account, an appeal was filed the inthe High Court 
and then, on the respondents furnishing security for the 
satisfaction of the decree, further proceedings were 
stayed. Subsequently, the respondent surety ap- 
plied for the cancellation of the security bond and 
the Judge granted the prayer and ordered the 
judgment-debtor to produce another surety. From 
this order an appeal was filed: 

Held, (i) that the order was not appealable, 

(ii) that the lower Oourt had no jurisdiction to dis- 
charge the surety from the bond and the matter could 
be set right in revision. 

Arura v. Haveli Ram (1) Ramanathan Pillai v' 
Doraiswami Ayyangar (2), Chandulal Dalsukhram v. 
Jeshangbhai Chhotalal (3) and Subraya Chetty v. 
Ragammal (4), referred to. 

The proceedings relating to the question of stay 
are separate and can be treated as a ‘case’ for - 
purposes of s. 115, Civil Procedure Code. i 

Petition for revision of the order of the 
Senior Subordinate Judge, Lahore, dated 
the 13th October, 1930. ‘ < 

Mr. Jai Gopal Sethi, for the Appellant. 
Malak Ram Lal Anand, for the Responds 
ents, ; 

JUDGMENT —Tbhis is an appeal 
from tife oraer of the Senior Suborainate 
Judge, Lahore, discharging & surety from 
his bond. It appears that after the passing 
of a preliminary decree in suit for account 
an appeal was filed in this Oourt and then 
on the respondents furnishing security for 
the satisfaction of the decree further pro- 
ceedings were stayed. Subsequently, the 
respondent surety applied for the cancella- 
tion of the security bond and the learned 
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Senior Subordinate Judge has granted the 
prayer and ordered the judgment-debtor 
to produce another surety, It is from this 
order that the present appeal has been 
preferred. 

A preliminary objection has been raised 
that no appeal lies inas much as the order 
was not passed in the course of execution 
proceedings and no appeal is provided by 
the Civil Procedure Oode from an order 
ofthe type passed by the learned Senior 
Subordinate Judge. This objection seems 
to me well-founded. Although the learned 
Senior Subordinate Judge has used the 
words execution proceedings, in his order 
it appears clear from the facts on the 
record that there was no execution proceed- 
ings pending and the only proceedings 
which were stayed were proceedings sub- 
sequent to the preliminary decree Although, 
however, no appeal is competent, 1 
see no objection to treating this appeal 


88 8 petition for revision as prayed 
for by the appellant. In my opi- 
nion the proceedings relating to the 


question of stay were separate and can be 
treated as a case for purposes of s. 115, 
Oivil Procedure Oode. I shall, therefore, 
treat this as a petition for revision. 

The learned Counsel for the petitioner 
has contended that the Court below had 
no jurisdiction at all to discharge the 
surety from his bond. In support of this 
contention he has relied on Arura v. 
Haveli Ram (1), Ramanathan Pillai v. Dorai- 
swami Ayyangar (2), Chandulal Dalsukhe 
ramy Jeshangbhai Chhotelal (3)and Subraya 
Chetty v. Ragammal (4). These authorities 
appear to support the contention of the 
learned Counsel. The learned Counsel for 
the respondents merely contended that the 
Court below had inherent jurisdiction to 
pass the order in question, but he was 
unable to cite any authorities in support 
of this contention, 

I accept the petition for revision with 
costs and set aside the order of the learned 
Senior Subordinate Judge cancelling the 
respondents’ bond and requiring the peti- 
tioner to find another surety. 

A ' Petition accepted, 

(1) 119 Ind. Gas, 419; A. I. R. 1999 Lah. 435; 30 P. L, 
R. 180; 11 L.L J. 141, 

„ (2) 55 Ind Cas 363: 43 M 325; 38 M. L. J. 65; 11 L. 
W. 45; (1920) M. W. N. 114; 27M L T. 207: 


(3) 39 Ind. Oas, 88; 41 B, 402; 19 Bom. L. R. 112. 
(4) 28 M, 161. - 
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LAHORE HIGH COURT. 
MiscEr»LíNEOUS First Civi, APPEAL 
No. 77 oF 1930. 

March 19, 1931, 

Present:—Mr Justice Bhide. 
GHAUNS—InsoLVENT—APPELLANT 
versus 
GANGA RAM AND OTHERS— 
OUREDITORS AND OFFICIAL RECEIVER, 
LYALLPUR—Ra8FOND:NTS 

Provincial Insolvency Act (V of 1920), ss. 48, 76 (8) 
—Order annulling adjudication—Appeal—Leave to 
appeal, necessity of —Admission by Motion Bench, 
whether amountsto grant of leave—Power to grant leave 
at subsequent stage—Application for discharge—Power 
of Court to extend time suo motu. 

The mere fact that an appeal has been admitted 
bya Motion Bench does not necessarily imply that 
leave for the purpose of the appeal was granted. But 
the grant of leave is discretionary and leave may be 
granted even after admission at the hearing of the 
appeal. 

Gajjoo v. Chandoo (1) and Gopalram v. Magni Ram 
(2), referred to, ars 

The timefor making an application for discharge 
can be extended even after the expiry of the period 
originally fixed and itis opento the Court to do so 
suo motu or at the instance of an aggrieved party. 

Gopal Ram v. Magni Ram (2), Rup Singh v Official 
Receiver, Jhang (3) and Palani Goundan v. Oficial 
Receiver of Coimbatore (4), followed. 

MisceiJaneous fi st appeal from an order 
of the District Judge, Lyallpur, dated the 
loth October, 1929. 

Mr. Abdul Karim, for the Appellant. 

Mr. Desh Raj Mahajan, for the Respond- 


“ents, 


JUDGMENT.—This is an appeal from 
the order of the District Judge, Lyallpur, 
annulling adjudication of an insolvent 
under s. 41 of the Provincial Insolvency 
Act, 1920, 

A preliminary objection has been raised 
that no appeal is competent under s. 75 of 
the Provincial Insolvency Act as the order 
in question was passed under s. 43 which 
is not mentioned in Sch. I attached to 
the Act and noleave has been obtained by 
the appellant from the District Judge or 
from this Oourt, as required by sub-s, 3 of 
8, 75 
On behalf of the appellant it was contend- 
ed that leave should be presumed to have 
been granted by the Motion Bench when 
the appeal was admitted, and that in any 
case leave should now be granted in view 
of the circumstances of thecase. It has 
been held by a single Judgein Gajjco v. 
Chandoo (1), that the mere fact that an 
appeal has been admitted by a Motion 
Bench does not necessarily imply that leave 
for the purpose of the appeal was granted. 
In the present instance there is nothing 


(1) 101 Ind, Cas; 257; A, 1, R 1927 Lah, 494, 
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to indicate that the question of leave had 
been considered by the Motion Bench at the 
time of the admission of the appeal. The 
circumstances of the case, however, are euzh 
that I think leave may bə graniei cv.u at 
this stage. The grant of leave is discre- 
tionary and leave was granted by a Fall 
Bench.of the Patna High Oourt in 
Gopal Ram v, Magni Ram (2) in similar 
circumstances at the hearing of the appeal. 
faeéordingly grant leave for the appeal. |, 

As regards the merits of the case, it 
appears that. the Receiver had recommended 
tothe District Judge that the period of 
application for discharge should be extend- 
ed; The learned District Judge's order does 
not show that. he had considered or even 
noticed this recommendation as there is no 


. reference to it whatever in the order. The 


insolent a absence wa3 probably due to the 
fact that the Receiver had recommended en- 
largemént of time. lt has been held by this 
Court in Rup Singh v. Official Receiver, 
Jhang (3) that time can be extended even 
after the'expiry of the period originally fixed 
and. that it is open to the Oourt to do so suo 
motuor at theinstance of an aggrieved party. 
To the same effect are Full Bench decisions 
of the Patna and Madras High Oourts—vide 
Gopal Ram v. Magni Ram (2) and Palani 
Goundan v, Official Receiver of Coimba- 
‘tore (4). Toe learned District Judge has not. 
considered the question whether time 
should or should not be extended. I accept 
this appeal and setting aside his order 
cancelling the adjudication, remand the 
case for re-decision in the light of the above 
remarks. Coste will follow the final decision. 

A. Appeal accepted; 

Case remanded. 

(2) 107 Ind. Cas, 830; 7 Pat.375; 9 P. L. T. 329; A. 
I. R 1928 Pat. 338. 

(3) 107 Ind. Oas. 394; 10 Lah. 357; A. I, R. 1928 Lah. 
82; 29 P. L. R. 122. 
. (4) 124 Ind. Uas. 61; A. I. R. 1930 Mad. 389; 31 L. 
"W. 365; 58 M. L. J. 369; 53 M. 288. 


LAHORE HIGH COURT. 
MiscgLLANEOUS Fiesr OrviL APPRaL No. 960 
s * oF 1930, 

March 18, 1931, , l 
Present: —Mr. Justice Bhide, . 

GAURI MAL-——PLAINTIFF— APPELLANT 

; versus 

VEROO MAL ap orz&ERS—DFENPANTS — 
fà RESPONDENTS. | 
Civil Provedwre Code (Act V pf 1908), O. XXIEL; r. 


VEROO MAL. 


.* zog 
5 i * D y oe 
oa BÈL. 1931 | 
(1)—Application for Pr ébdte—Withdrawal—Fresh" 
application for Letters of Administration—Maintain- 
ability—Applicability of O. XXIII, r. 
ference of permission to fie: fresh application from 
circumstances. ` ; 
. The appellant put in an application for a Probate 
but finding it incomplete withdrew it and filed a 
fresh application for Letters of Administration with 
reference to the same Will. The Additional District 
Judge to whom the latter application was presented 
held it to be barred by the provisions of O. XXIII, 
r.l, Oivil Procedure Code, as the first application 
was not withdrawn with permission to file a fresh 
application : ^ ts 
Held, thatthe provisions of O. XXIII, r. .1, Oivil 
Procedure Code, were not applicable to the, case and 
that, in any case, the consent of the Court should have 
been presumed in view of the circumstances in which 
the first applicationfor Probate was withdrawn. 
Banwari Lal v. Kishen Devi (1), tollowed. 
Miscellaneous firas aopeat fron an order 


of the Additional Dist:ic Judge, Ferozepore, 


dated the 18th of January, 1930, 

Mr Chuni Lal, for the Appellant, |. 

JUDG MENT.—This appeal has been 
heard ex parte as the respondents failed to 
appear in spite of service, 

The appellant put in an application for 
a Probate but finding it incomplete with- 
drew it and filed a fresh application for 
Letters of Administration with reference to 
the same Will. The Additional District 
Judge to whom the latter application was 
presented has held it to be barréd by the 
provisions of O. X XIII, r. 1, Oivil Procedure 
Oode, as the first application was not with- 
drawn with permission to file a fresh applica- 
tion, >.. T 
The learned Oounsel for the appellant 
contends that the provisions of O. XXIII, 
r. 1, Givil Procedure Code, were not applie- 
able to the case and that in any casse the 
consent of the Court should have been: pre: 
sumed in view of the circumstances in which 
the first applieationzbpr Probate was with- 
drawn. This contention is suppliyd by a 
Division Bench ruling of this Court 
[Banwari Lal v “Kishen Devi (1)). 

I accept the appeal with costs, and setting 
aside the orderof the Additional District 
Judge remand the case for decision of the 
application on merits. 

A. Appeal accepted: 
Case remanded, 


(1).67 Ind. Cas. 1002; 2 L, L. J. 242, et 
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OUDH CHIEF COURT. 
SPECIAL BENCH. 
OrvinL RRFARENOE No. 1 oF 1930. 
December 15, 1930. 
Present :—Mr. Justice Wazir Hasan, Chief 
Judge, Mr. Justice Raza and 
Mr. Justice Basheshwar Nath 
Srivastava, 
SEORETARY or tas BOARD or 
REVENUE, U.P., ALLAHABAD— 
APPLICANT 
Versus 
~ LALTA BAKHSH SINGH—non- ` 
APPLIOANT. 

Stamp Act (II of 1899), Sch. I, Arts 100, 57— 
Security bond for due performance of decree hypo- 
thecating immoveable property—Stamp duty—Article 
applicable—Interpretation of Statutes—Fiscal enact- 
ment—Contract Act (I of 1872), s. 10—Security bond 
whether contract—Judicial Officers’ Protection Act 
(XVIII of 1850), applicability of, to contracts. 

If a document is à security bond, it is chargeable 
io Stamp Duty under Art. 57 and not under Art. 40 

. of the Stamp Act, and the fact that the bond is also 
a mortgage-deed does not make any difference, [p. 
226, cols. 1 & 2.] 

An Appellate Court made an order under O. XLI, 
r. 6, Civil Procedure Code, requiring security to be 
taken from the decree-holder for the restitution of 
any property which might be taken in execution of 
the decree and for the due performance of the decree 
or order of the Appellate Court. In compliance with 
the order of the Court asecurity bond was executed, 
under which certain immoveable property was 
hypothecated to secure payment of a certain sum of 
money in case the decree-holder was made liable by 
the decree of the Appellate Court to pay mesne 
profits and in case ofhis failure to discharge the 
liability. On a reference by the Board.of Revenue: 

Held, that the document, being a security bond, 
was chargeable with duty under Art. 57 and not 
under Art. 40, Stamp Act. [p. 226, col. 1j 

Harihar Pratap Bakhsh Singh v. Bisheshar Bakhsh 
Singh (1), followed. 

In re Jange Lal (2), not followed. 

The Stamp Act, being à fiscal enactment, its pro- 
visions must as for as possible be construed in favour 
of the subject. [p 228, col. 1.] 

Per Wazir Hasan, J.—Such a security bond isa 
contract within the meaning of s. 10, Contract Act. 
[p. 227, col. 1] 

The Judicial Officers’ Protection Act, 1850, has no 
bearing whatsoever oncontracts into which a Judge 
as according to the law of the land. [p. 227, 
col. 2. 

Per Srivastava, J—It is doubtful if an order of 
the Oourt directing the respondent to be given 
possession of the property decreed in his favour on 
his furnishing security for a certain amount fixed 


by the Court, can be properly regarded as con-- 
stituting or giving rise to a contract between him — 


and the Court. [p. 228, col. 1.] 
Mr H K Ghose. for the Applicant. 
Messrs. D. K. Seth and E. N. Tandon, 
for the non-Applicant. 5 


JUDGMENT. 


Wazir Hasan, C. J—The Board of 
Revenue under e. 57, Stamp Act of 1899, 


has stated a case.and referred it to this: same Act :- 


182—15 
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- Court for decision as to the amount of Stamp 
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Duty chargeable on a security bond exe- 


-cuted by one Lalta Bakhsh Singh on llth 


March, 1927, in favour of the Registrar of 
this Court. The bond bears a stamp of 
Rs. 5,The Board-of Revenue is of opinion 
that the bond in question is chargeable with 
ad valorem duty under Art. 40, Stamp 
Act of 1899. We have to decide as to 
whether the view taken by the Board of 
Revenus as tothe amount of the stamp 
duty is correct, and if itis not, we have 


.further to decide under what Article of the 


same Act duty is chargeable on the bond 
in question. 

The circumstances of the case are as fol- 
lows: One Arjun Singh obtained a decree 
for possession of certain immovable property 
against Jagmohan Singh from the Original 
Side of the Court. Jagmohan Singh pre- 


ferred an appeal to this Oourt fromthe . 


decree mentioned above. The decree-holder 
initiated proceedings in execution for 
recovery of possession of the property 
decreed. Thereupon, on 25th January, 1927, 
the judgment-debtor, Jagmohan Singh, 
made an application to the Court of Appeal 
praying that the property in dispute might 
be placed in charge ofa Receiver and the 
execution of the decree might be stayed. 


‘The Court of Appeal disposed of this appli- 


eation by requiring security to be taken 
from the decree-holder for the restitution 
of any property which might be taken 
in execution of the decree and for the due 
performance of the decree or order of the 
Appellate Court, - This was done in accord- 
ance with r. 6 (1), O. XLI, _Oivil Procedure 
Oode of 1908. In compliance with the 
requisition made by the Court, the security 
bond now in question was executed. Lalta 
Bakhsh Singh has hypothecated landed 
property to secure payment of the sum 
of Rs. 49,00 in case Arjun Singh was 
made liable by the decree of the Appellate 
Gourt to pay mesne profits andin case of 
his failure to discharge the liability. — 

The question of law involved in the 
reference is the same which was involved 


‘in a previous reference by the Board of 


Revenue aad which was decided by a 
Bench of three Judges of this Oourt con- 
sisting of my distinguished predecessor 
Sir Louis Stuart, the late Gokaran Nath 
Misra, J, and myself. On that occasion 
the Court decided that the duty payable 
on such a bond was the duty prescribed 
py Art. 57, Stamp Act, 1899, and that the 
-bond did not fall under Art, 40 of the 
3 Act ;. vide ` Harihar” Pratap Bakhsh 
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Singh v. Bisheshar Bakhsh Singh (1). In ordi- 
nary circumstances I should have thought 
that, so for as this Court was concerned, 
the matter wasset at rest by the decision 
in that case, but the-Board of Revenue 
has again chosen to make a similar re- 
ference andthe reason for this extraordi- 
nary action is that, subsequent to the 
decision mentioned above, -which is 
dated 8th December,1927,the Board referred 
8 similar case to the High Oourt of Judi- 
cature at Allahabad for decision. The refer- 
ence was accordingly heard and decided on 
20th March, 1929, by the Hon'ble Mr. 
Kendall, J., the Hon’ble Mr, Young, J., 
and the Hon'ble Mr. King, J. The 
learned Judges disagreed with the 
view which this Qourt had taken in 
the case mentioned above and came to 
the conclusion that a bond of such a nature 
as this was chargeable with duty under Art. 
40, Sch. I, Stamp Act, 1899, and'not under 
Art. 57 of the same Schedule. The object of 
the present reference,therefore, in substance 
is to obtain a review and a reversal of our 
previous decision. 

A copy of the judgment of ‘the learned 
Judges of the High Oourt at Allahabad has 
been placed before us, This judgment so 
far has not been published in any authoriz- 
ed law reports (Stamp Reference In re Jange 
Lal since reported in (2), but that is imma- 
terial.) The greatest respect is’ due to the 
opinion of the learned Judges ‘and “with a 
view to find grounds of concurrence with 
their judgment, and of disagré@ment with 
my own in the previous case I have read 
‘the judgment of the learned Judges more 
than once but with due deference Iam un- 
able to accept their view and I still adhere 
to the opinion which I had formed on the 
previous occasion. As already stated, the 
Board of Revenue is of opinion that Art, 
40 is applicable to this case and this is the 
view taken by the High Court at Allahabad 
also. It appears to me that the said Article 
is inapplicable ex facie. The Article re- 
lates to a mortgage-deed simpliciter and by 
its own terms excludes a “security-bond” 
from it operation, Therefore,a mortgage- 
deed, which is also a security-bond is clearly 
not chargeable under Art. 40, Sch. I, Stamp 
‘Act, 1899, The instrument before us must 
be deemed inthe very nature of it te con- 
tain a personal covenant on the part of the 
executant to pay the sum of Rs, 45,000. in 
case the decree-holder Arjun Singh failed 

(1) 107 Ind. Cas. 558; A. I. R. 1928 Oudh 143; 3 
Luck. 298; 5 O. W. N. 15 (F. B.). ' 
.. (2) 131 Ind: Gas, 675; (1931 Á, L. J. 41;A . I. R, 1931 
AN. 189; 524.844. ^. - -. eee : a 
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to pay the samesum of money in pursuance 
of an order of the Appellate Court, if any. 
In addition to this covenant immoveable 
property of the executant is also made secu- 
rity for the due performance of the covenant. 
This instrument, therefore, is a security- 
bond. 

At the hearing ofthis.reference it was 
conceded that if duty is not chargeable 
under Art. 40 it is chargeable under no 
other Article than Art.57, Now Art.57 is 
as follows; 

“Securitybond 
or mortgage-deed executed by a 
surety to secure the due performance of a 
contract.” 

It will be seen that a mortgage-deed of 
the nature described in the Article is men- 
tioned only by way of an alternative to a 
eecurity-bond. It follows in my judgment 
that if the instrument in question is a 


.Security-bond it is chargeable with duty 


under Art. 57 and this result is not affected 
by. the fact that the security-bond may also 
be a deed of mortgage. It is not every 
deed of mortgage which is chargeable with 
duty under Árt.57. Only such a deed of 
mortgage is chargeable under that Article 
with duty as is of the nature described 
therein, but every securityboind is charge- 
able under that Article alone, It may be 
mentioned that the amount of duty is the 
same whether the instrument is a security- 
bond or is a deed of mortgage of the nature 
described in the Article. 

- In the case previously decided by this Court 
the instrument then in question was treated 
‘as a mortgage-deed and the question raised 
for decision was as to whether it was “exe- 
cuted by a surety to secure the due: per- 
formance of a contract.” In expressing 
any own opinion on that occasion.l analyzed 


.the true nature of the whole transaction 


and came to the conclusion that there was 
a contract between the Court and the de- 


_cree-holder, to secure the due performance 


of which the mortgage-deed was- executed 
by the surety. í 

The learned Judges of the Bügh Court 
in the case mentioned above se»sm to me 
to hold that there may be an agreement, 


-but - there was no contract for ithe reason 


that the agreement was not enforceable by 
law. In support of the view that the 
agreement: was not enforceable by law the . 
learned Judges have stated two ma in reasons. 
The first is that in case an order for stay 
of execution upon furnishing security is 


made ex parte, the order is liable to be set 


aside subsequently and i$ is also liable to 
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be set aside or modified by way of review. 
But if there were a contract, the contract 
could not be -rescinded or modified at 
the discretion of one party and without 
the consent of the other. The second 
reason is that neither the Judge  per- 
sonally nor the Secretary of State for 
India in Council could be sued for any 
relief arising out of that contract.  ' 

l presume that it will be readily admitted 
that there is nothing in the intrinsic nature 
of the agreement which would make it 
wnenforceable by law.. Olause (h), s. 2, 
Contract Act, 1872, says: “ An agreement 

-enforceable by law is a contract.” Sec: 
tion 10 of the same Act is as follows: 
* All agreements sre contracts if they are 
made by the free consent of parties com- 
petent to contract, for a lawful considera- 
tion and with a lawful object, and are-not 
hereby expressly declared to be void." 

The agreement in the present case does 
not contain any element which may militate 
against the provisions of s. 10 quoted above. 
Tnere were competent parties, there was 
frée consent, there was a lawful considera- 
tion, and there was a lawful object and no 
provision ofthe Contract Act expressly de- 
elares such an agreementíto be void. The 
agreement is, therefore, a contract within 
the meaning of s. 10, Contract Act, 1872. 

As to the first reason given in the judg- 
ment of the learned Judges of the High 
Court it would suffice to say that the power 
of the Oourt to rescind or modify the con- 
tract on sufficient cause being shown must 
be. accepted as an implied term of the 
contract and the 2nd party to the contract 
must. be understood to have given his con- 
sent to the agreement on that term. The 
second reason is on an assumption, if I may 
respectfully say so, that an occasion may 
arise for enforcing the contract by means 
of a suit or for claiming damages for the 
breach of it. In the circumstances of such 
a case as this, to my mind, no such occasion 
can ever arise, fo far as the Court is con- 
cerned it shall have performed its part of 
the agreement as soon aa the security bond 


was executed and accepted and simultane- . 


ously the other party shall haye performed 
its part of the agreement.: The contract, 
therefore, becomes wholly executed and 
there can be no question of a suit for 
specific preformance. -To my mind wg are 
not justified in assuming that the Oourt 
will act capriciously. Forthe same reasons 
there can be no occasion foraclaim for 
damages. - ed Z : 

: : | bavealready- said that when the Court 
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rescinds or modifies the contract it does so 
in the exercise of its power inherent in the 
contract itself. Reference is made to the 
provisions of the Judicial Officers’ Protec- 
tion Act, 1850, with a view to show that 
the Judge entering into the contract is 
protected from being sued in any Civil 
Court for any act done by him in the dis- 
charge of his judicial duty. To my mind 
the fact that the Judge cannot be sued in 
any Oivil Court by reason of the provisions 
of a special Statute does not at all affect 
the legal character of the contract. In my 
judgment the Act has no bearing whatso- 
ever on the case of a contract into which a 
Judge may enter according to the general 
law of theland. It is further pointed out 
in the judgment of the High Court at 
Allahabad that a suit founded on such a 
contract could not be instituted against the 
Secretary of State for India in Council. 
Here again I am unable to see how the 
immunity of the Secretary of State for 
India in Council from being sued on a 
contract like this affects the question whether 
this transaction in its nature is a contract 
or nof. : 

It will be readily admitted that in all 
events the matter is not free from doubt 
and difficulty. As observed by Sir Louis 
Stuart in the case mentioned above: “Tho 
practice in this Court and iu the Oourt of 
the Judicial Commisioner has been uniform 
upon this point. Both Oourts have always 
treated such mortgage-deeds as liable to 
pay Stamp Duty under Art. 57." 

I am, therefore, not prepared to over-rule 
the existing practice and set a new line of 
action on a question purely of fiscal inte- 
rest to the Crown. 

My answer to the reference againis that 
the instrument in question is chargeable 
with duty under Art. 57 and not under Art. 
40, Sch. I, Stamp Act, 1899. 

Raza, d.—l am in fullagreement with 
the judgment ofthe Hon'ble the Chief Judge. 
In my opinion also the instrument in 
queation is a Security bond chargeable with 
duty under Art.57 and not under Art. 40, 
Sch. I, Stamp Act, 1899. A security bond 
chargeable with duty under Art. 57 may 
or may not be a mortgage deed. A mort- 
gage-deed of the nature described in Art 57 
is mentioned only by way of an alternative 
toa security bond. Every deed of mortgage 
is not chargeable with duty under Art. 57, 
‘That mortgage-deed only is chargeable 
under that Article which is of the nature 
described therein, Every security bond is 
however, chargeable under the said Article 
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I am not prepared to hold that a security 
bond chargeable with duty under Art 57 
has nothing to do with a mortgage although 
called a mortgage-deed Article 57 should, 
in my opinion, be read as making a special 
concession in favour inter alia of mortgage- 
deeds executed by sureties to secure the 
due performance of a contract. Such deeds 
have always been treated in tbis Court and 
also in the late Court of the Judicial Com- 
missiner of Oudh as security bonds liable to 
pay Stamp Duty under Art 57. To construe 
Art. 57 otherwise would,in my opinion, be 
subversive of the accepted legal principle 
that penal Statutes and taxing Statutes or 
fiscal Acts must be construed strie'ly and in 
aid of the subject and not against him. 

í would, therefore, answer the reference in 
the mannerin which it has been answered 
by the Hon’ble the Chief Judge. 

Srivastava, J.—It seems to me very 
doubtful 1f an order of the Court directing 
the respondent to be given possession of 


the property decreed in his favouron his . 


furnishing security for a certain amount 
fixed by the Oourt, can be properly regarded 
as constituting or giving riseto 8 contract 
between him and the Court. If it cannot 
be so regarded then it is not possible to 
treat the mortgage-deed executed by a 
surety in pursuance of the aforesaid order 
as one “to secure the due performance of a 
contract” within the meaning of Art. 57, 
Stamp Act. But I feel weighed down by 
the consideration referred to by Sir Louis 
Stuart, O. J.,in Lal Harihar Pratap Bakhsh 
Singh v. Bisheswar Baksh Singh (1), that it 
has been a long established practice in this 
province both in the late Judicial Commis- 
sioner's Oourt and in this Oourt to treat 
such deeds as governed by Art. 57, Stamp 
Act, lalso feel that the Stamp Act being 
a fiscal enactment, its provisions should, as 
far as possible be construed in favour of the 
subject. Under the circumstances and 
being in the minority of one in the present 
Bench, Ido not feel sufficiently strong to 
record my dissent from the decision of the 
Fall Bench of this Court in Lal Harihar 
Partap Bakhsh Singh v. Bisheswar Bakhsh 
Singh (1). 

With these remarks I concur in the 
order propcsed by the Hon'ble Ohief 
Judge. 

By the Court —The answer to the re- 
fereuce is that the bond in question is 
chargeable with Stamp Duty under Art. 57, 
Sch. I, Starap Act, 1899. 

A Order accordingly. 
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OUDH CHIEF COURT. 
ORIMINaL APPEAL No. 422 or 1930. 
November 8, 1930. 
Present:—Mr Justice. Raza and 
Mr Justice Pullan. 

MATA DIN anv 9? HER8— ÀPPELLANTS 
versus 
EMPEROR - Ovpositr PARTY. 

Criminal Procedure Code (Act V of 1898), s. 864— 
Murder—Statement of accused—Duty of Magistrate 
to record. everything accused has to say— Evidence Act 
(I of 1872), s. 21, — Confession —Test of true confession. 

A true confession made by the person who takes part 
ina murder invariably adds something to the know- 
ledge already possessed by the investigating officer 
and that is the greatest test of its truth. [p. 230, col. 2.] 

Where a person accused of murder makes a con- 
fession, everything that he wishes to say must be 
recorded, even though he may not be very Intelligent 
and may make along and rambling statement. It is 
possible in such cases that there may be something 
in the statement, which may give a clue to the man’s 
innocence. [p. 232, col. 1] 

Oriminal appesl against an order of the 
Sessions Judge, Lucknow, dated the 20th 
September, 1930. 

Mr. S S. Chaudhri, for the Appellants. 

Mr. H. K, Ghosh, Government Advocate, 
for the Crown. 

JUDGMENT.—Three men Mata Din, 
Raghubar and Badlu, all of them Pasis by 
caste, have been convicted of the offence of 
murder by the learned Sessions Judge of 
Lucknow. He passed upon them the sen- 
tence of death which is now before us for 
confirmation and they have filed an appeal 
through Counsel. 

On 2nd May, 1930, a report was made by.a 
chaukidar of the village of the Salehnagar 
that the corpse of an unknown Hindu has 
been found lying in the Jhingi nala which 
flows through a desolate piece of jungle 
near the village of Atari. In the report it was 
stated that the neck, both hands and both 
knees were tied witn a dhoti, that there was 
&red mark on the neck and that the man 
appeared to have been dead for two or three 
days. The Sub Inspector of Police who 
investigated the case concluded from the 
appearance of the body that it had been 
mutilated. He observed the condition of 
the eyes and concluded that they had been 
stabbed with some sharp weapon; he also 
found that the entrails protruded from the 
anus and that the testicles were much - 
swollen. Inquiry wasmade in the neigh- 
bouring villages and the body was identified 
by. certain persons, among them Durga 
Prasad Brahman and Mata Din Pasi, both 
residents of the villages of Gondwa, which 
is marked inthe survey map as Gonda and 
is about seveu miles west of Atari, as 
being the body of Maiku Ludh, a resident 
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of their village who had disappeared on 
the evening of 29th April. As both Durga 
Prasad and Mata Din were subsequently 
charged with the murder, we think it 
proper to state at this place that the first 
suspicion was against a certain Paran and 
his friends who were supposed to have 
some enmity against Maiku on account of 
an illicit connexion between Maikuand one 
Musammat Lachhmin, the wife of a half- 
wit named Parmeshwar, who is said to have 
been beloved by numerous other persons 
also. At an early stage of the investigation 
Qhaturi, who is a close friend of Puran, 
made astatement to the Police which he 
has subsequently repeated in evidence, that 
he had been sleeping near Maiku at his 
khalyan on 29th April,and that Mata Din 
had said something to Maiku by which he 
induced him to go away with him. For 
some reason suspicion appears to have 
fallen on aChamar named Satnu, though 
there is no evidence that he had any connex- 

_ion either with the party of Puran or the 
party of Mata Din. 

This young man who is said to be twenty- 
five years of age came into the hands of the 
investigation officer on or about llth May. 
We find from the evidence both of the in- 
vestigating officer and one Pandit Swarup 
Narain, who is a zamindar, that Satnu was 
kept under Police observation for two days 
and according to the Sub Inspector he 
was sent for at frequent intervals and 
qeustioned. According to Pandit Swarup 
Narain he was kept outside the Police 
Station and on 13th May, for the first time 
after many denials he came forward and 
told Pandit Swarup Narain that he was 
prepared to confess. Even then we find that 
the confession which he made to the Police 
is dated in the diary 14th May, 1930, and 
his statement to the Magistrate is dated 
16th May. It is on this statement, which 
has now been confirmed on oath by Satnu 
who was offered and accepted a pardon on 
17th June that this case has been instituted, 
Satnu ascribed the murder to Durga Prasad. 
He said that Durga Prasad had ascertained 
that there was an illicit intimaty between 
Maiku anda Brahman woman, the wife of 
Khushi Nath, who is Durga Prasad's own 
brother, but who is employed at Moradabad 
inthe Railway, and Durga Prasad decided 
to murder Maiku. For this purpose he 
called into consultation Satnu and the Past 
accused. He was also assisted in the 
matter by his other brother Gokaran. 
Having decided on the murder a plot was 
made to induce Maiku to leave his khalyan at 
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night, Mata Din who is said to have borne him 
agrudgeowing to suspicion as to his cons 
nexion with his own wife was deputed to go 
the khalyan at vight and inform Maiku that 
his enemy Puran had gone to Lucknow and 
that he had & good opportuuity of going to 
his house in order to outraga Puran's wife 
and sister. Maiku accordingly got up and 
went with Mata Din to the place where 
Durga Prasad and several other persons 
were Collected and he walked with thema 
distance of some eight miles. 

Heis said to have accepted the presence 
of Mata Din, Raghubar, Badlu and Bodhe 
because he was told that they were going to 
8 gauna ceremony in the village of Kalyan- 
pur. But there'is no explanation of the 
fact that Maiku was induced to go away 
from the village in order to outrage two 
women who are his next-door neighbours. 
On the way the party is said to have met 
first Pohap, then Arjun Singh and then two 
Muhammadans, Hasnu and Bahadur, These 
persons are said to have been at their respec- 
tive khalyans and all entered into conversa- 
tion with the party. At Hasnu's khalyan the 
party sat down for half an hour and smoked 
and where all identified by the light of a 
fire. This was near the village of Gahdon. 
After this, according to Satnu, the party 
went to a culvert on the kachcha road 
leading from Malihabad to Newada. Ata 
short distance from the culvert they tripped 
up Maiku and strangled him by pressing a 
lathi against his neck. Satnu said that it 
took half an hour to killhim. He was then 
tied on to a lathi inorder to be carried 
away, but after he had been carried a short 
distance he appeared to be alive; so he was 
dropped on the ground and various outrages 
inflicted upon his person. Durga Prasad 
dug out his eyes with his penknife and 
one of the others beat him on the testicles 
with a lathi and pushed the lathi up his 
anus. Satnu subsequently showed the 
place where this is supposed to have hap- 
pened but his statement has no corrobora- 
tion. The placeis not far from the pool of 
water in the nala where the body had been 
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The learned Sessions Judge has had to 
base the case against the accused on his 
confession and hehas pointed out many 
defects in the confession. Many of the 
statements be has himself not believed. 
Oshers he has found not to be corrobo- 
rated. Bat he bas commenced with an assum- 
ption that “as regards the substance of 
the evidence there can be no doubt that he 
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(Satnu) is correct in saying that he himself 
took part in the murder. There is no con- 
ceivable reason why he should have confes- 
sed, if he had not taken part in it, for there 
is nothing to indicate that up to that time 
there was any particular suspicion against 


him or any pressure was brought upon’ 


him to make a false confession." 

There sre two material facts on which the 
learned Judge relies for support of Satnu's 
assertion that he took part in the crime. 
The first is the fact that Satnu was found 
in possession of & dhoti with some holes in 
it and a few minute blood-stains, and the 
second is the fact that Satnu showed the 
place where the murder is said to have been 
committed, which happened to be close to 
the place where the body was discovered. 
We are not impressed by the evidence of 
the dhoti, Blood-stains on a dhoti are 
not uncommon and the holes i 
dhoti may or may not have been caused 
by Satnu by taking out pieces which had 
larger blood-stains and burning them, In 
our opinion had Satnu wished to remove 
the blood-stains on the dhoti he would have 
washed it, and to explain the fact that there 
was any effusion of blood in acase of murder 
by strangulation. Satna has had to tell 
the improbable story that his dohti was 
stuffed into the mouth of Maiku. As to 
the second point the: learned Judge him- 
self admits that there is no corroboration of 
the fact that this was the ecene of the crime, 


and there is one piece of evidence which’ 


indicates that it is not, and that is the 
fact that the body was tied upin order to 
be carried, for there was no point in tying 
up the body in order to carry it ifit was 
only to be thrown intoa nala which in the 
Judge's opinion is only a short distance 
from the scene of the crime. In the passage 
of the judgment which we have quoted 
. above the learned Judge says that’ there 
was no particular suspicion against Satnu 
but Satnu himself says that he did not at 
first mean to confess, but only did so 
because he thought that his part in the crime 
was going to be discovered. "The learned 
Judge aleo says that there is no evidence 
ihat pressure was brought upon him but 


in our opinion there is strong indication. 


in the manner in which this man was detain- 
ed: outside the Police Station that there was 
such pressure, . even though the screams 
which were heard by the witness Pandit 
Swarup Nardin may not have been the 
screams of 'Batnu. The: Judge has also 
in the same passage observed" that there is 
no conceivable reason why he should have 
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confessed. This isa view which we cannot 
accept. In our long experience of crimes 
in India we have known many cases of 
false confessions, and curiously enough ' 
this is not the first case in the experience 
of one of us at least in which a young man 
with a young wife of low caste has -come 
forward to confess that he assisted a Brah- 
man in committing & crime in which he 
had no possible interest. We are not pre- 
pared to say prima facie that the confession 
is reliable evidence, even that Satnu him- 
self took part in the crime. 

- As to the effect of this evidence against 
his associates, we have along list of facts 
given by the: learned Judge himself for 
disbelieving the evidence and he has ac- 
cordingly acquitted three of the persons. 
who, according to -Satnu, actually took part 
in the crime, and one, namely, Gokaran, 
whois said by him to have abetted it, 
Among those acquitted is Durga Prasad 
who according to Satnu, was the prime 
mover of the affair. We need not, therefore, 
detail the reasons given by the learned 
Judge for disbelieving the evidence against 
those ‘persons, but we would like to 
add that this confession in our 
opinion bears no mark of truth on it. 
A true confession made by a person who 
takes part in a murder invariably adds 
something to the knowledge already posses- 
sed by the investigating officer and that is 
the greatest test of its truth. There is not 
one single fact stated by Satnu which was 
not already in the possession of the investi- 
gating officer except possibly the names of 
the persons met on the road none of whom 


has been believed by the learned Sessions 


Judge. We will say 8t once that he was 
right in disbelieving them. A party ofHindus 
going at night to commit a murder does 
not stop and smoke for half an hour with 
two strange Muhammadans so that they may. 
be identified by tho light of fire, and we 
might also point out that on the 29th April 
fires are unnecessary and the village cul- 
tivators are not generally sleeping at their 
khalyans because there is no grain there 
for them to protect. On the other hand 
there are certain facts stated bySatnu which . 
are almost certainly untrue but in. accord- 
ance with the mistaken impression already 
formed by the Sub-Inspector as to -the 
manner in which the dead. body was treated 
by the assailants We ourselves have little 
doubt thatthe state of the eyes, the state of 
the testicles and'the protrusion of the en- ` 


trails from the anus are ordinary marks of 


decomposition: and were not caused by. 
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violence, and it is least strange that the one 
injury which the deceased is proved to have 
received, namely, two broken ribs, is left 
unaccounted for by Satnu. These injuries 
could not beseen by the Sub-Inspector but 
only by the docter who held the post mortem 
examination, 

In disbelieving'the evidence against Durga 
and the othera the learned Judge has thrown 
aside the evidence as to motive. Thus the 
whole story of Satnu has begun from a 
false basis and itis necessary to work out 
another motive for the crime. This has 
been found in the illicit connexion between 
Maiku and Mata Din's wife and it is proba- 
bly for this reason that the learned Judge, 
Starting as he does with the assumption that 
Satnu really took part in the crime, has 
believed the evidence against Mata Din, and 
Raghubar and Badlu who are fellow Pasis 


and supposed to be the partisans of Mata, 


Din. As the Judge himself saye,the evidence 


against Mata Din is stronger than that. 


against Raghubar and Badlu; so we shall 
consider that first. Apart from the confes- 
sion there appear to be two facts which the 
Judge has considered to be sufficient‘ to 
justify the conviction of Mata Din. The 
first is that the witness Ohaturi bears out 
the confession by stating that Mata Din 
came to the khalyan to call Maiku and the 
second is that Maiku, Raghubar, Badlu and 
another man who has been acquitted, name- 
ly, Gokul, went to the village of Khalyanpur 
to attend a gauna ceremony on the night 
of the murder snd arrived there rather 
late after midnight. The place where the 
body was found is between the village of 
Gonda and Khalyanpur, but we cannot 
ourselves see that there is necessarily any 
connexion between the fact that Maiku's 
body was found’ between Gondwa and 
Khalyanpur and the fact that these persons 
went to Khalyanpur on the night on which 
Maiku disappeared. Apart from which we 
are by no means sure that they did go to 
Khalyanpur that night, They went 
to the gauna ceremony but in our opinion 
it wasnot on the night of the murder, 
but on the following night, There can 
be no question that the witness Debi, who 
was the father of the bride, knew the dates 
of the ceremonies connected with his daught- 
er's wedding and there is not the slightest 
reason to suspect him of being a partial 
witness. The bridegroom lived in Gonda 
and the wedding took place in Gonda. 
Debi says that “the date appointed on this 
occasion was Sunday, 14th Baisakh (27th 
April) We arrived at midnight and the 
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marriage took place in the early morning 
of the Monday (28th April.) We started 
back towards evening on the Tuesday (29th 
April) . . . The gauna wason the 3rd 
of the light half (i. e, Thursday, the lst of 
May) . . . It wason the 3rd that the 
bride and the bridegroom were sent off.” 

Further: cross-examined he admitted 
that such ceremonies do not take place on 
Parewa the first day after the Amawas,unleas 
it happens to be declared an auspicious day. 
A Brahman witness who was examined in 
the case says that this was not an auspicious 
day. But apart from this there is nothing 
in the statement of Debi to suggest that 
any ceremony did take place on it. What he 
says is that the party started back towards 
the evening on the 29th April, that is 
Parewa, and that the gauna was actually 
celebrated. on the morning of Thursday, 
the let May. Olearly, if these two state- 
ments are correct, the ceremony must have 
taken place, not on 29th April, but on 30th 
April. This would bedooji or the second 
day of the second half of Baisakh. Ii this 
is the case the fabric placed by the learned 
Sessions Judges on this foundation, namely, 
that these four men went to Khalyanpur 
immediately after the crime, falls to the 
ground. The fact that they went next day 
is certainly no more indicative of the fact 
that they had committed a murder there 
than the conduct of Mata Din himself who 
as soon as he was told that the body was 
recovered went off from his village to have 
a look at it. 

As to the evidence of Chaturiit is not a 
corroboration of the approver at all. The 
approver's statement was based on the fact 
that Ohaturi, who is admittedly thesuppor- 
ter of Puran, had told the Police at the 
outset that Mata Din who had been accus- 
ing Puran was the man who induced Maiku 
to leave his khalyan on the night of his 
death, The evidence of Chaturi alone would 
certainly not be sufficient to justify the 
conviction of Mata Din, let alone the others, 
if we reject the statement of the approver. 
As we read his statement he was merely 
attempting to defend his friend Puran by 
naming one of Puran's accusers and his 
cross-examination appears to usto show that 
his whole statement was false and that he 
was not at the khalyan at all. 

We are left with the evidence of the 
approver which is in our opinion suspicious 
throughout and in the opinion of the learned 
Session Judge partly false, so much so 
that he has disbelieved it against the four 
persons whom he has acquitted and the so. 
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called corroborative evidence of the most 


flimsy description most of which is intended . 


to corroborate those parts of the approver's 


statement which even the learned Judge. 


himself did not believe. 

The learned Judge took into account cer- 
tain evidence as against the three persons 
whom he has convieted which he did not 
consider worthy of belief as against the 
others. We have been through that state-. 
ments of those witnesses. One of them 
Natha is a boy of eighteen who makes an 


incredible statment a8 to what he saw pass- 


between Maiku and the wife.of Khushi Nath 
and we do not see why he should be believed 
as tə the hardly less, 
ment which he made as to the connexion 
between Maiku and the wife of Mata Din, 
The two Muhammadans as we have observed, 
above were rightly discarded when they 
gave evidence against Durga and others and 
we disbelieve them equally when they give. 
evidence against the present ,appellante. 
The wife of Satnu was examined to, bear 
out the statement of her husband about 
his dhoti and about his further statement 
that Mata Din called him on the 
night of the crime and told him to bring 
a lathi. We do not consider that such a 
statement is worthy of any belief. There is 
one more point which we think we should 
notice. The learned Judge in recording 
the statement of Mata Din in Oourt madea 
ncte to the effect that he curtdiled the exa- 
mination of the accused as he insisted on 
‘wasting the time of the Oourt by "embark- 
ing on a prolonged and detailed account of 
everything which amounts to giving evi- 
dence on his own behalf and serves no 
useful purpose." 

Section 364, Oriminal Procedure Code, 
lays down that the whole of the examina- 
tion of an accused person including every 
question put to him and every answer given 
by him shall be recorded in full. When a 
man is on trial for his life he must be allow- 
ed a certain amountof latitude. He may 
not be very intelligent and he may makea 
long rambling statement, but at least he 
believes that he is doing something to save 
his life, and it is only fair to him that 
everything that he wishes to say should be 
recorded. At the time when the statement 
is being taken down it is impossible to say 
that there may not be something in that 
statement which will give a clue to the 
man’s innocence, a . 

We regret that thie crime, for no doubt a 
murder has been committed, should go 
unpunished, but in our opinion the evi- 
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dence against all these three persons Mata 
Din, Raghubar and Badlu falls. very far 
Short of proof. Their conviction was not 
justified by the evidence on the record. We 
accordingly allow their appeal, set aside 
their convictions and sentences and direct 
that they be acquitted and released. 
A. Apppeal allowed. 


— ——— 


OUDH CHIEF COURT. 
fj&1MINAL APPEAL No. 545 or 1930, 
February 12, 1931. 
Present :—Mr. Justice Raza. 

MANGAL SINGH-—PziISONER—APPBLLANT ` 

versus 
EMPEHEROR—Oppnsita PARTY, . 

Criminal Procedure Codel(Act V of 1898),s. 298 (2)— 
Charge to Jury—Sufficiency—Right of Jutge to 
express his own opinion—Appellate Court, duty of— 
Appeal against verdict of Jury—Matters of law and. 
fact—Severity of sentence—Maiters of law. 

Under s. 418, Criminal Procedure Oode, an ‘appeal 
may lieon a matter of fact as wellas ona matter of 
law except where the trial-is by a Jury, in which 
ense the appeal shall lie on a matter of law only. 
The alleged severity of a sentence is a matter of 
law for purposes of appeal. [p. 233, col. 1.] 

The Judge may, if he thinks proper, in the course 
of his summing up, express to the Jury, hie opinion 
upon any question of fact, provided he does not im- 
pose his opinion on the Jury but states his opinion 
in such a manner that the Jury could see that his 
opinion is not ‘binding upon them and that they are 
at liberty to form their own opinion. (p. 233, col. 2; p. 
234,c0l.1.] . 

The observations which a Judge would make to a 
Jury, from the facts, would be determined by cir- 
cumstances which must vary. They would vary to a 
great degree according to the intelligence of the 
Jury whom the Judge was addressing; they. would 
also vary very much according as the case had or had 
not been fully discussed .both for and against the 

risoner by Counsel prior to his addressing them. 

. 233, col 2.] i 

Where the Appellate Court is called upon to say 
whether or notthe Judge has done his duty in 
addressing the Jury on the facts, it should look to. the 
summing up as whole and see that the case has been 
fairly laid before them. [ibid.] 

Queen v. Nim Chand Mookerjee (1) and Desraj Singh 
v. Emperor ( 2), referred: to. 

Oriminal appeal against an order of the 
Additional Sessions Judge, Lucknow, dated 
the 10th November, 1930. 

. Messrs. J. Misra and Sheo Dayal Singh, 
for the Appellant. ` 

Mr. Ali Muhammad, for the Crown. 

. UDGMENT.— The appellants, Mangal 
Singh, Ram Sarup, Munnan and Jang 
Bahadur,:have been found guilty by the 
unanimous verdict of a Jury and sentenced - 
to seven yeare’ rigorous imprisonment each, 
Mangal Singh, Ram Sarup and Munnan 
have been convicted under ss, 366/36 
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Indian Penal Oode, Jang Bahadur has 
been. convicted under's. 366, Indian Penal 
Code. One .Jhegru, who was charged 


under e. 366, Indian Penal Code, has ‘been ` 


acquitted. 


have filed their appeals 


through their 
Counsel. 


They had elso submitted their 


appeals from Jail. Jang Bahadur has. 


submitted his appeal from Jail, 


An appeal may lie on a matter of fact: 


as weN as on a matter of law except where 
the trial is by a Jury, in which case the 
appeal shall lie on a matter of law only. 
The alleged severity of a sentence shall 
be deemed to: be a matter of law: see s. 41", 
Oriminal Procedure Code. 

In the memorandum of appeal filed on 
behalf of Mangal Singh, Ram Sarup and 
Munnan, some passages have been quoted 


from the Judge's charge tothe Jury to. 


show that he had expressed his opipion 
with regard to certain witnesses and their 
evidence. It should be noted that the 
charge was not challenged on any other 
ground. The appellants’ learned Counsel 
has pointed out those passages and has 
also argued that the charge is defective 
and the trial is thus vitiated. I find 
that the appellants were defended by a 
Counsel in the lower Court. 

I have read the charge to the Jury very 
carefully, The appellants’ learned Counsel 
has put up as good arguments on hehalf 
of the appellants as could be put up in 
this case, but I am not prepared to hold 
that the charge is really defective and 
thatthe case had not been fairly laid 
before the Jury. Itis true that the learned 
Judge had expressed his opinion on some 
points but he was not wrong in doing so. 
“The Judge may, if he thinks proper, in 
the course of {his summing up express to 
the Jury his opinion upon any question 
of fact or upon any question of mixed law 
and. fact relevant to the proceeding: see 
8. 218 (2), Oriminal Procedure Code." 

Though thelearned Judge had used the 
expressions in question in his charge to 
the Jury but he had at the same time said 
to them thatthey were not bound by his 
opinion in sny way. He had made the 
following observations: You have fully 


heard what the witnesses have stated in 


this Oourt Their previous statements 
‘were also read to you. It is open to you 
ío attach any value to those contradictions 
according to your choice.” “It is for you 
to believe the evidence of the prosecution 
or not. I may farther tell you that my 


MANGAL SINGH v. EMPEROR. 


: give their benefit 
Mangal Singh, Ram Sarup and Munnan: 


233 
opinion is not binding on you and that 


-it is for youto give your findings on each 


and every point of fact.” “If you have any 
reasonable doubts in your mind, you should 
to the accused.” ‘I 
remind you again that my opinion is not 
binding on you.” 

The observations which a Judge would 
make toaJury, from the facts would be 
determined by circumstances which must 
vary. They would vary toa great degree 
according to the intelligence of the Jury 
whom the Judge was addressing; they 
would also vary very much according as 
the case had or had not been fully discussed 
both for and against the prisoner by 
Oounsel prior to his addressing them. Had 
there been no discussion of a case by a 
Counsel it would undoubtedly be necessary 
for the Judge to point out many things 
which after tha case had been fully dis- 
cussed by both sides, both for the Urown 
and for the prisoner, might well seem to 
him unnecessary and on the other hand 
a Judge has very often to caution a Jury 
against accepting without careful considera- 
tion some of the suggestions that are 
made to them. When we are called upon 
to say whether or not the Judge has done 
his duty in addressing the Jury on the 
facts, we must look to his summing up as 
a whole and see that the case has been 
fairly laid nefore them : see Queen v, Nim 
Chand Mookerjee(i) I think 15 is impos- 
sible for any Judge to state every item 
of evidence or to draw the attention of the 
Jury to each and every fact which has been 
deposed.to before them, He has, of course, 
to give them a summary of the leading 
points ofthe evidence and the considera- 
tions and inferences to be drawn from 
it on the one side and on the other. As 
pointed out inthe case of Desraj Singh v. 
Emperor (2): 

“A Judge has aright to express in the 
course of his summing up his opinion 
and jf he expresses hisopinion which isan 
unfair opinion and which prejudices 
accused, the superior Appellate Court can 
and should interfere to remove the ill 
consequences of such action by finding mis- 
direction but to this clear and sound rule 
of law itis not necessary to add the con- 
dition in effect that every word that the 
Judge says’ wherein he expresses his opinion 
should be qualified by most elaborate safe 


(1) 20 W. R. 41 


(2) 110 Ind, Oas, $77; A. I-R, 1938 Oudh 326; 99 
OrnL.J,7210,0 ^ ^ ^ -« i 
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guards.. It would not be in accordance 
either with usual or good practice’ to. treat 
a case;as a case of misdirection, if, upon the 
general view taken, the case has been fairly 
left within the Jury's province, If the 
Judge attempts to take the case out of the 
Jury's province by something in the nature 
of imposing his own view upon the Jury 
itis a caseof misdirection, but if a Judge 
simply states his opinion which the law 
allows him to siate,in such a manner that 
intelligent Jurymen should see for them- 
Belves that it is only his opinion and 
nothing else, itis not necessary for him 
to add asa safeguard a remark that it is 
only his opinion and that the Jury are 
perfectly at'liberty to form their own. On 
the question of fact the Judge’s opinion 
inno way binds the Jury, but the Judge 
hasright to express it so that the Jury 
may know .whatitis. It is not aJudge's 
duty to conceal his opinion but to state it.” 

I take the same view. I do not think 
that in this case there has been a misdirec- 
tion tothe Jury which has resulted in a 
failure of justice. In my opinion, there is 
no force in these appeals on the merits 
but I think the sentence is excessive. I 
upheld the convictions, but reduce the 
sentences and direct that Mangal Singh, 
Ram Sarup, Munnan and Jang Bahadur be 
sentenced to five years’ rigorous imprison- 
ment each. 

Convictions upheld, 
A. Sentence reduced, 





QUDH CHIEF COURT. 
OgiMINAL Revision APPLICATION No. 1 
or 1931. 
February 23, 1931. 
Present:—Mr. Justice Bisheshwar Nath 
Srivastava. 
BHUNESHWARI PERSHAD —AocUsg»— 
APPLICANT 
: versus 
EMPEROR—Obprostts PARTY. 
Criminal Procedure Code (Act V of 1898), s. 162 (1) 
—Hividenee of person who has been made to sign state- 
to Police, admissibility of—Object of s. 162 (1 
Evidence Act (I of 1872), ss. 114 illus (b, 193— 
Evidence of spyor detective, value of—Distinction 
between approver and spy. M . j 
Non-compliance with the provision contained in 
s. 162 (1), Criminal Procedure Code, that no state- 
ments made bya person to a Police Officer during 
investigation shall be signed by the person making 
it, is not a mere irregularity but an illegality. and 
even ifit is. an irregularity it is not one which can 
be cured by s. 537, Criminal Procedure Code. The 
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evidence given at the trial bya person who hag 
‘ been made to sign a statement made to the Polica 
should, therefore, be rejected. The policy un- 
derlying the said provision is that  wit- 
nesses at the trial should be free to make any 
statements in favour of the accused which they 
‘should wish to make, unhampered by anything which 
they might have said or might have been made to 
say to Police, The result of the witness's signatures 
‘having been obtained on their statements reduced 
into writing, would be to tie them down to the 
‘Statements so recorded, or at any rate to give them 
the impression that they were notíree to make a: 
different statement. [p. 236, cols. 1 & 2.] 

Persons who associate themselves with the gccused, 
‘without any criminal intention, with the sole object 
of entrapping the accused in order to detect an 
offence, cannot be regarded as participants in the 
crime, and, as such, their evidence is legally admis- 
sible without corroboration. At the same time some 
degree of disfavour does attach to persons playing 
the role of a spy or informer. Their évidence must be 
carefully scrutinized and the weight to be attached 
to it must depend upon the character of each ine 
dividual witness. [p. 237, col. 2] 

Rajoni Kant Bose v. Asan Mullik (1), In re Lakshmi- 
narayana Aiyar (2), Queen-Empress v. Javeeharam 2 
Emperor v. Chatarbhuj Sahu (5) and Surat Bahadur 
v. Emperor (6), referred to. i 

Oriminal revision against an order of the 
Sessions Judge, Lucknow, dated ,the 15th 
December, 1930. 

Messrs. R. F. Bahadurji, S. S. Chaudhri 
and Shankar Sahai, for the Applicant. 

Mr. Ali Muhammad, for the Grown. 

JUDGMENT.—This is an application 
for revision against the order dated 15th 
December, 1930, of the Sessions Judge of 
Lucknow dismissing the applicant’s appeal 
against the order dated the 5th November, 
1930, of the Oity Magistrate of Lucknow 
and upholding his conviction under s. 161, 
Indian Penal Code, and the sentence of 
one year’s rigorous imprisonment passed 
against him. 


The case for the prosecution which has 
been accepted by both the Oourts below 
is that one Muhammad Yunus held a 
mortgage-decree which was transferred 
to the Oollector, Lucknow, for sale. Muham- 
mad Yunus asked the accused Bhuneshwari 
Pershad, who was sales-clerk in the Deputy 
Commissioner's Office, Lucknow, to expedite 
the sale proceedings. It is said that the 
accused * demanded from Muhammad 
Yunus abribe of Rs, 300 which he sub- 
sequently reduced to Rs, 200. About the 
same period one. Abu Said, a legal prac- 
titioner of Lucknow made a complaint to 
the Deputy Commissioner that corruption was 
rife amongst the subordinate officials of his 
office. He named to the Deputy Commissioner 
some ofthe officials who were inthe habit 
of taking bribes, but did not mention 
the name of the accused, The Deputy 
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Commissioner spoke about the matter to 
Rai ‘Sahib Radha Kishen Kaul, 
Circle Inspector of Police, and directed 
him tosee Abu Said and find out necessary 
details from him. Kaul accordingly went 
to the house of Abu Said on 6th-or 7th 
September, 1930, and again on 8th Septem- 
ber. It may be mentioned that Abu Said 
is the son-in-law and sister's son of Muham- 
mad Yunus and both of them live in the 
same house. On the day ofthe first visit 
Abu Said and Mr. Kaul discussed the 
various instances of bribery which Abu 
Said mentioned to the Deputy Oommis- 
sioner. No mention, however, was made of 
accused on this date The name of the 
accused was mentioned first on 8th Bep- 
tember when Mr. Kaul visited Abu Said 
for the second time. On that day the 
Circle Inspector, Mr. Kaul, Abu Said and 
Muhammad Yunus arranged that they 
should all meet at the office of the Proce- 
cuting Inspector on the following day. 
They accordingly mat at the appointed 
place about 11 i. m. on 9th September. 
The Police Inspector called three other 
persons, namely P. W. No. 2 Kishen Ohand, 
P. W. No. 4 Ram Lal and one Ajudhya 
Singh, from the compound of the Deputy 
. Commissioner's Office. The Oircle Inspector 
then designed to lay a snare to catch two 
ofthe suspected culprits and with that 
object initialed two currency notes of Ra. 
10 each and one currency not of Rs. 5 and 
got them initialled by Kishen Ohand also. 
He handed over the two ten rupee notes to 
Muhammad Yunus ‘directing him to go to 
the accused and offer the notes to him by 
way ofa bribe. The three persons :Kishen 
Ohand, Ram Lal and Ajudyia Singh were 
directed to accompany Muhammad Yunus 
and to witness the payment of the bribe, 
It may be mentioned that the other note 
of Rs, 5 was intended to be offered as a 
bribe to one Muhammad Said, a Reader in 
the Oourt of the Sub divisional Officer, 
Lucknow. 

Muhammad Yunus accompanied by the 
three persons just mentioned went to the 
room where the accused used to set 
and told’ him that he had brought 
something for him. The accused was just 
then going to the sale officers room 
and he asked Muhammad Yunus to wait 
until he returned, The accused returnea 
from the sale officer’s room after twenty 
minutes or so and then Muhammad Yunus 


in the presence of the witnesses who had' 


accompanied him, made over the two ten- 
rupee notes to the accused and went im- 
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mediately to inform Mr. Kaul of the notes 
having been accepted by the accused. He 
was unable to find Mr. Kaul just then but 
when he found him after a few minutes and 
informed him of what had occurred, Mr, 
Kaul at once went up to the roomin which 
the accused sits and proceeded to search 
bim No notes were found on his person. 
Thereupon while Mr. Kaul was questioning 
the aceused as to what he had done with the 
notes, one Jagjiwan Prasad, patwari, P. W. 
No.3 who was present in the verandah in 
front of the sale-clerk's room, intervened and 
told Mr. Kaul that the accused had shortly 
before given him two ten rupee notes with 
the instruction that he should get them 
cashed from Gaya Prasad, stamp-vendor. 
Gaya Prasad cashed one of the notes and 
returned the other as he had not sufficient 
money to cash it. Jagjiwan Prasad handed 
over the one marked note which could not 
be cashed, and the Rs.10 which he had 
received from Gaya Prasad in exchange for 
the other note, to Mr. Kaul. The note 
handed over by Jagjiwan Prasad was one 
of the notes which bore the initials of Mr, 
Kauland Kishen Ohand. 

The Inspector then proceeded to the spot 
where Gaya Prasad sitsand on searching 
him, found with himthe other ten-rupee 
note as wellas the five rupee note which 
had been initialled by him and Kishen 
Ohand. 

The accused denied receiving any bribe 
and stated in his defence that the cage 
had been concocted against him by Muham- 
mad Yunus and Jagjiwan Prasad, patwari, 
both of whom bore a grudge against him, 

The first contention urged by Mr, Baha- 
durji, the learned Counsel for the accused 
is that the offence charged being a non-cog- 
nizable one, the Oircle Inspector committ- 
ed a breach of the provisions of s, 155, 
Oriminal Procedure Oode, in taking cogniz- 
ance of it and investigating the case with. 
out the order of a Magistrate. In my opinion 
this contention has no substance. Exhibit 
7 shows that immediately after the alleged 
offence had been committed Mr. Kaul made 
a report to the District Magistrate and asked 
for a warrant to be issued under s. 161 
Indian Penal Code. On the same day the 
District Magistrate ordered that a case 
wnder s. 131, Indian Penal Code, may be 
instituted against the accused. In any case 
even if it were assumed that there was any 
irregularity in the investigation, it does not 
vitiate the trial. 

Next it was argued that the Police Inspec- 
tor who carried on the investigation obtain- 
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ed the signatures of Jagjiwan Prasad and 
Gaya Prasad to certain statements made by 
them and reduced into writing in the course 
of the investigation, in contravention of the 
provisions of s. 162, Criminal Procedure 
Code. These statements are to be found in 
Ex. 5 of Oase No. 205, Emperor v. Muhammad 
Said, and in Ex, 7 of the record of this case. 

The learned Assistant Government-Ad- 
vocate has sought to meet this objection 
by eaying that these signatures have not 
been affixed to the statements made by 
Jagjiwan Prasad and Gaya Prasad as noted 
in the Police diary but that the said signa- 
tures find place on documents which are 
nothing more than recovery lists of the 
notes and cash. I find myself unable to 
yield tothis argument. These cocuments 
are -not merely recovery lists but they 
purport to record their statements which 
cover practically the whole ground of their 
evidence before the Magistrate. Exhibit 5 
shows that Gaya Prasad stated that some- 
body had called out to him from the roof 
saying that he was sending two notes of 
Rs. 10 for being cashed and that Jagjiwan 
Prasad had brought to him the two ten- 
rupee notes one of which was recovered 
from him. Exhibit? is to the effect that 
Jagjiwan Prasad stated that Bhuneshwari 
Prasad who works in the sale-officer’s office 
called out to Gaya Prasad, ietamp-vendor, 
and said that he was sending two notes of 
Rs. 10 each and asked him to cash them. 
He then brought down the two notes to 
Gaya Prasad who cashed one of them but 
had not sufficient money to cash the other 
one, 80 that note remained with him. The 
learned Sessions Judge, referring to Exa. 
5 and 7, says that “it 1s clear that -trictly 
speaking, they do transgrees the provisions 
. of s. 162, that the statement of .& witness, 
if committed to writing, shall not be signed 
by him.” He, however, treats it as a mere 
irregularity and holds that the accused was 
not in any way prejudiced by it. I regret 
I find myself unable to agree with the 
learned Sessions Judge. In my opinion it 
is not a mere irregularity but a clear illegal. 
ity, being a direct breach of a mandatory 
provision of the law Even if I assume it 
to be an irregularity, I-find it difficult to 
hold that itis one which can be cured with 
reference to s. 537; Oriminal Procedure « 
Oode. The provisions of s, 162, Oriminal 
Procedure Code, have been enacted for the 
benefit of the accused. Itis intended that 
statements made to the Police in the course 
of an investigation should not be used in 
evidence against the accused though the 
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accused is allowed to make use of them in 
his favour within the limite of the proviso 
to that section. The policy underlying the 
rule contained in the section seemsto he 
that witnesses at the trial should be free to 
make any statements in favour of the 
accused which they should wish to make 
unhampered by anything which they might 
have said or might have been made to say 
to Police. The result of the witness’s sign- 
atures having been obtained on their state- 
ments reduced into writing, would be to 
tie them down to the statements so recorded 
or at any rate to give them the impression 
that they were not free to make a different 
statement. It is impossible to say what 
the statements of these witneeses before the 
Magistrate might have been if their sign- 
atures had not been obtained to Exs.5 and 
7. Under the circumstances | cannot agree 
with the learned Sessions Judge, that the 
appellant has not been in any way pre- 
judiced by thia action of the Investigation 
Officer, or that it has not iu fact occasioned 
a failure of justice. The learned Assistant 
Government Advocate has conceded before 
me that if the defect in question cannot be 
cured by e. 537, Oriminal Procedure Code, 
then the evidence of these two witnesses 
must be rejected. 

Mr. Bahadurji also complained thatthe 
learned Magistrate had acted wrongly in 
refusing to allow him opportunity to 
examine one Din Dayal. For the ressons 
given in my order dated 19th January, 1931, 
I wasof opinion that the grievance was well- 
founded and directed the learned Magistrate 
to record the statement of Din Dayal. This 
has now been done and the statement 
of Din Dayal now forms partof the record 
and will be considered at its proper place, 

The next contention urged on behalf of 
the accused is that P. W. No.1, Muhammad 
Yunus, P. W. No, 2, Kishen Chand, P. W. 
No. 4, Ram Lal and P, W, No 7, Rai Sahib 
Radha Kishen Kaul are all accomplices and, 
therefore, no conviction can be sustained on 
the statements of these witnesses unless 
there je independent corroboration of it in 
material partieulars. 


In Rajoni Kant Bose v. Asan Mullik (1) 
a Bench of the Caleutta Hign Court held 
that where certain persons accompanied 
another, who was entrusted with and carried 
the money intended to be given as a bribe 
with knowledge that it was to be so paid 
and in order to witness and assist in such 
payment, they were accomplices. Tt was 


(1) 2 0, W. N, 672. 
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furtherdbserved that accomplices are not 
like ordinary witnesses in respect of their 
credibility but their evidence is tainted 
and should be carefully scrutinized before 
being accepted. 

In In re Lakshminarayana Aiyar (2) 
a Bench of the Madras High Court held 
that the offer of & bribe to à publie servant 
to lay 8 trap for him and expose his dis- 
honesty and bring him to justice, constitu- 
tes the offence of abetment of bribery under 
ss. 109 and 161, Indian Penal Code. They 
wentthe lengthof observing that evena 
superior official who sets a trap to catch a 
corrupt subordinate, would be technically 
guilty of the abetment of bribery. 

In Muhammad Usuf Khan v. Emperor (3) 
it was held that persons who actually pay 
the bribes orco-operatein such payments 
or are instrumental in the negctiations 
for the purpose, are alsoaccomplices of the 
person bribed and a person who with the 
knowledge that the bribe -has to be paid, 
advances money, is clearly an abettor-and ss 
such an accomplice. 

In Queen Empress v. Javeeharam (4) it 
was held that the act of a detective in sup- 
plying marked money for the detection of a 
crime canrot be treated as that of an accom- 
plice but the action of aspy and informer 
in suggesting and initiating a eriminal 
offence is itself an offence the act not being 
excused or justified by any exception in 
the Indian Penal Oode. 

In Hmperor v. Chaturbhuj Sahu (5), the 
Bombay case just mentioned, was dissented 
from and it was held that a person who 
makes himself an agent for the prosecution 
with the purpose of discovering and disclos- 
ing thecommissicn of an offence either before 
associating with wrong-doers or before the 
actual perpetration of the offence is not an 
accomplice buta spy, detective or decoy 
whose evidence does not require corrobora- 
tion though the weight to be attached to it 
depends upon the character of each indivi- 
dual witness ineach case. But a person 
who is associated with an offence with cri- 
minal design and extends no aid to the 
prosecution tillafter its commission, is an 
accomplice requiring corroboration. 

The question also arose ina case in the 
late Oourt of the Judicial Commissioner of 
Oudbin Surat Bahalur v. Emperor (6), 

(2) 42 Ind. Oas. 989; 19 Or. L. J. 29; 22 M. L. T. 373; 
6 L. W. 677; (1917) M. W. N. 831. 

(3) 114 Ind. Cas, 457; A. I. R, 1929 Nag, 215. 

4) 19 B 363. 

o 8 Ind Cas. 119; 38 ©. 96; 11 Or L J. 560. 


6) 81 Ind. Cas. 986; A. I. R. 1925 Oudh: 158; 25 Or, 
L. J. 1162. -> . 
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Messrs. Wazir Hasan, J. O. and Pullan, A. 
J. O., who decided the case referred to the 
divergence in the views taken by the High 
Courts of Bombay and Calcutta as to the 
position held by a spy who has encouraged 
another person to commit an act which in 
that persons’ opinion constitutes a criminal 
offence, but refrained from expressing any 
opinion as to which view was the correct one 
They, however, observed that “ whichever 
view we follow, we are satisfied that the 
evidence of such a spy requires corrobora- 
tion to practically the same extent as that 
of an accomplice.” 

Thus it will be clear that there is conflict 
of judicial authority on the point. ‘Lhe 
line of discrimination between an accomp- 
lice and a spy is often a thin one. But in 
my opinion a person who allies himself with 
the prosecution before the commission of 
the offence, and before he associates with 
the accused in the perpetration of the 
offence, cannot be regarded as an accomplice 
In the words of Doss, J., in Emperor v. 
Chatarbhuj Sahu (5): “the object of tne in- 
stigation in all these cases is not the per- 
petration of the offence, but the detecticn of 
it; not the transgression cf law, but the 
securing of evidence for the enforcement of 
public justice.” 

If the witnesses associated themselves 
with the acccused without any criminal in- 
tention with the sole object of entrapping 
the accused in order to detect an offence, 
they cannot be regarded as participants in 
the crime, [I must, therefore, hold that 
Kishen Ohand, Ram 
Lal and Rai Sahib Radha Kishen Kaul were 
not accomplices but merely spies - or detec- 
tives. Further I am not prepared to hold 
that as such their evidence was legally in- 
admissible without eorroboration. At the 
same time it is undoubtedly true that some 


. degree of disfavour does attach to peraons 


playing the role of a spy or informer, Their 
evidenes must be.carefully scrutinzed and 
the weight to be attached to it must depend 
upon the character cf each individual 
witness. 

' Thus it becomes necessary to consider the 
evidence of these witnessesin the light of 
the above remarks. It is not usual for me 
to interfere in revision with the decision of 
the lower Courts when that decision is based 
upon a consideration of the evidence, 
But it appears to me that in the present case 


. there are various reasons which could justi- 


fy my examining theevidence even in the 
exercise of my revisional powers. After 
discussing the evidence, his Lordship pro- 
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ceeded:—Before I take leave of the case I 
wish to make it clear that anything relating 
to facts or circumstances which I have said 
in this judgment must be read as confined 
to this case. I understand that au appeal 
by Muhammad Said is pending before the 
learned Sessions Judge, It is hardly neces- 
sary for me to add tbat the decision of that 
ease must depend upon its circumstances 
and the evidence produced in it. 

Taking all the evidence and the circum- 
stances into consideration, I am offopinion 
that the prosecution has failed to establish 
the guilt of the accused beyond reasonable 
doubt. I accordingly allow the application 
end set aside the conviction and sentence 
passed against the accused. 

A. $e 5 Applicatien allowed. 


OUDH CHIEF COURT. 
- APPLIOATION No. 75 or 1930, 
January 8, 1931. 
Present :—Mr. Justice Raza. 
Sirdar HARNAM SINGH—DzrENDANT 
: —APPLIOANT 


versus 
- MOOLGHAND-PraiNTIFF—OPPOSITE 


ARTY, 

Provincial Small Cause Courts (Act IX of 1887), s. 
17— Application to set aside ex parte decree—Security 
tendered. and accepted—Plaintiff subsequently object- 
ing—Rejection of application—Validity. . 

An application to set asidean ex parie decree ina 
amall cause suit was made accompanied by the neces- 
sary security. The Court accepted the security and 
ordered notice to be issued to the plaintiff. The plaint- 
iH subsequently objected to the security on the 
‘ground that it was difficult to send it for verification 
but not on the ground that it was insufficient: 

Held, that the objection was not good and the ap- 
plication could not be rejected as the provisions of 
B. 17 had been sufficiently complied with. (p. 239, col. 1. 

Narain v. Pudan (3), applied. — . 

Dunia Din v. Farzand Husain (1), distinguish- 


ii AE A v. Badal (2), referred to. 

Application for revision from an order of 
the Second Additional Judge of the Small 
Oause Court, Lucknow, dated the 13th Sept- 
ember. 1930. 

Mr. Ghulam Imam, for the Applicant, 

Mr. H. N. Das, for the Opposite Party. 


JUDGMENT —This is an application 


in revision under 8. 25 of the Small Cause - 


Courts Act, 

The applicant applied under O. IX, r. 13 
of the Code cf Civil Procedure setting aside 
an ex parie decree. The application wes 
filed within time with 
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security on the llth of July, 1930. The 
learned Additional Judge of the Small 
Cause Oourt entertained the application 
and ordered it to be registered. He ordered 
aleo that the necessary notice should be 
issued to the opposite party. It appears 
that the opposite party objected to the 
security on the ground that it would be 
difficult to send the security for verification 
to Rae Bareli. The applicant then wanted 
time to furnish fresh security of Lucknow. 
He filed fresh security on 13th September, 
1930, but the learned Judge dismissed his 
application on that very date, 

I have examined the record. In my 
opinion this application for revision should 
be allowed. The provisions of 8,17 of the 
Provincial Small Cause Courts Act are, of 
couree, mandatory and an application to set 
aside anex parte decree must be accompanied 
by the money deposit or security. In this 
case the appliation was accompanied by the 
necessary security, There is nothing to 
show that the learned Judge was not 
satisfied with this security at the time it 
wasfiled. The proceedings show that he 
was satisfied with this security at that time 
88 he entertained the application and 
ordered it to be registered, and also ordered 
that the necessary notice should be issued 
to the opposite party. When the plaintiff 
objected to the security subsequently there 
is nothing to show that he raised the objec- 
lion on the ground that it was insufficient. 
If he objected to the security simply on the 
ground that it was difficult tosend it to 
Rae Bareli for verification then that objec- 
tion was not.a good objection and #hould 
not have been allowed. There could beno 
diffculty in sending the security to Rae 
Bareli for verification. The fact remains 
that there is nothing to show that the 
learned Judge was not eatisfied with this 
security or that the opposite party had 
objected tothe security on the. ground of 
insufficiency. This being the case the 
application should not have been rejected, 
The karned Judge has referred to a ruling 
in Dunia Din v. Farzand Husain (1). That 
ruling is not applicable to the present case, 
The learned Judge has himself stated in his 
judgment that "there is a point of distine- 
tion between the case reportedin Dunia Din 
v. Farzand Husain (1) and the present case.” 
In that case the application was not 
accompanied by the necessary deposit or 
security. I think the learned Judge is 
wrong in thinking that the case in 

(1) 97 Ind. Gas. 581; 3O. W.N. 621; A.I. BR. 1926 
Oudh 544; 13-0.L, J. 592, 
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Raghunandan v. Badal (2) was dissented 
from in the case ia Dunia Din v. Farzand 
Husain (1) 1 should like to draw the 
attention of the learned Judge to a recent 
decision reported in Narain v. Pudan (3). 
. It was held in that case that the provisions 
of s. 17 of the Provincial Small Cause Courts 
Act are mandatory. Butif an application 
under s.17 for setting aside an ex parte 
decree is filed without security and is 
Subsequently completed within the time 
. prescribed by. the law of limitation for 
. making the application by the deposit of 
the decretal amount or filing of secutity, the 
applicant has a right to have his application 
. heard on the merits. This principle would 
apply where an application for setting aside 
an ex parie decree is presented but the 
Oourtrefuses to register itas it was not 


accompanied by deposit and subsequently . 


when the decretal amount is deposited 
before the expiry of the period of limitation, 
the application is registered. In the 
present case the provisions of s. 17 were 
sufficiently complied with. The applicant 
furnished the necessary security which waa 
accepted by the Oourt at that time. The 
Court, therefore,entertained the application, 
ordered it to be regibtered and further 
ordered that the necessary notice should be 
issued to the opposite party. 

Theresultis that I allow this revision 
and setting aside the order of the lower 
Court direct the Oourt to try the application 
on the merits. The applicant will get his 
costs, if any,from the opposite party. 


A Application allowed. 
(2) 3 0. C. 296. l 

(3) 122 Ind. Oas. 328; 6 O. W. N. 1014; A.I. R. 1930 
Oudh 1; 5 Luck. 294. 


OUDH CHIEF COURT. 
Frest Oiyit, APPEAL No. 327 or 1929, 
: August 27, 1930. 
Present :—Mr. Justice Wazir Hasan, 
Ohief Judge and Mr. Justice Pullan. 
KRISHNA PALSINGH-—PrarNTIFF— 
APPELLANT 
versus 
`- Musammat OHHABRAJA AND OTHEg8— 
DaFENDANTS—RESPONDBNTS. 
Wajib-ul-arz—Entry prohibiting grove-holders from 
planting new trees, effect and enforceability of—Ab- 
senceof evidence to show that term was agreed to, 
by greve-holders, effect of. 
` The effect of an entry ina wajib-ul-arz that grove- 
holders have no right to plant new trees without the 
permission of thelandlord is to fix this term asan 
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incident of the tenuré ofa grove-helder in the village 
and the Courtcannot refuse to give effect to such 
term on the ground that there was no evidence that 
it was agreed to by the grove-holders of the village or 
that it was since acted upon. 


Parmeshar Din v. Bishambar Singh (1), relied 
on. 


First appeal from a decreeof the Sub- 
oru Partabgarh, dated the 3let August, 
Mr.B P. Misra, for the Appellant. 

Mr. M. L. Saksena, for the Respondents, 

JUDGMENT.—This is tbe plaintiff's 
appeal from the decree of the Subordinate 
Judge of Partabgarh, dated 31st August, 
1929, affirming the decree of the Munsif 
of Kudda, dated 8th December, 1928. The 
facts as now conclusively cietermined are 
that the defendants are grove-holders of 
plot No. 2013 in the village of Ramanpur, 
patti Patti, District Partabgarh, and that 
the plaintiff is the owner of the village, 
The  grove-holders, therefore, hold the 
grove of him, Recently the defendants have 
planted a large number of trees in the 
grove in question. In the suit, out of 
which this appeal arises, the plaintiff asksfor 
the removal of the new trees on the ground 
that the defendants had no right to plant 
new írees without the permission of the 
landlord according to the terms of the 
wajib-ul arz of the village. 

Ata previous hearing of the appeal we 
remitted an issue to discover precisely 
the factas to how many trees have recently 
been planted by the defendants. The 
finding returned is that none of the trees 
against the planting of which -grievance is 
made by the plaintiff are old trees but that 
all of them are new trees. In proof of his 
title the plaintiff produced the wajib ul-arz 
of the village. There is no question in the 
case that on a proper interpretation of its 
terms the defendants have no right to 
plant new trees in the grove in question 
without the permission of the owner of 
the soil. The Oourts below have refused 
to give effect to the terms of the wajib-ul- 
arz on the ground that there was no 
evidence that those terms were agreed 
to.by the grove-holders of the village or that 
they were since acted upon. 


It appears to us that neither of those 
two grounds is valid in law, The effeet, 
of the entry in the wajib-ul-arz is to fix 


` the terms entered therein as incidents of 


the tenure ofa grove holder in the village. 


-and assuch it applies to all grove-holderg 


who accept or maintain such tenures in 
the soil belonging to the owners of the 


.villege. The argument that the condition. 
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^in the wajib-ul-arz iè noi shown to, have 
. been aeted,upon is vague, The real ques- 
. tion is as to whether it has been departed 

from with the consent or acquiescen^e of 
the landlord: There is no evideace of such 
consent or aequiescence but that view of 
' thé case in our judgment does not effect 
* the merits of the plaintiff's claim. He may 
choose to object in one instance and may 
elect notto in another. The correct view 
in cases of this nature is, as was stated in 
a judgment of a Bench of this Oourt to 
which one of us was a party: Parmeshar Din 
v. Bishambar Singh (1): “that tenants, who 
acquire agricultural holdings 
zemindar's village and who also acquire 
lands on which they build their houses for 
residence must ba deemed to acquire those 
rights with all incidents appertaining to 
' guch rights and one of the incidents is their 
disability to remove the manure from one 
' village to another”. 

In this particular case the disability is 
to plant new trees -without the permission 
of the landlord. . 

` We accordingly allow this appeal, set 
aside the decree of the Oourts below and 
decree the plaintiff's suit with costs in all 
Oourts. 

A. Apvealaliowed. 

(1) 126 Ind.-Oas. 703; A. I. R. 1930° Oudh 361; 7 O. 
W. N. 503; 14 R. D. 258. 


OUDH CHIEF COURT. 
APBLIOATION No. 69 or 1980, 2 
November 13, 1930. 
Present:—Mr. Justice Pullan. 
SUKHRAJ—DsFENDANT—APPLICANT 
Tersus 
RAM BHAROS—PLaINT:FF — 
Orro-1ITE Pan'y. ° 
Provincial Small Cause Courts Act (IX of 1887), 
s. 25—Judgmient very brief— Interference in revision 
—Principles. f m. : 
. The High Court will not interfere under s. 25, 
Provincial Small Cause Courts Act, with the judg- 
‘ment of a Small Cause Court if it is satisfied that 
the: Judge has really applied'his mind to the case 
. and given a decicion on oe evidence, even though 
j ery brief. 
ete v Rae Saran Singh (1), followed. 
Apopilcation for revisiun o1 tne order of 
the Munsif, (a8 Judge of Small Cause 
Court), Sultanpur, dated the 5th August, 


1930. f . 
Mr. Ghulam Husain, for the Applicant. 


Mr. Ghulam Imam for the Opposite- :- A 


Party. n" s asian VÉ 
JjUDGMENT.—Tnhis is an application . ^ 
. in revision of a decree of the Small -Oause .:.:: ~ 


BUKHRAJ v. RAM BHAROB, 


in the 


‘1383 I. C. 1931 


Court. The suit was one brought on 8 
promissory note and the defence was that 
the promissory note had been executed 
under undueinfluence. The plaintiff, it 
appears, had filed certain criminal suits 
and the promissory note was excuted as 
consideration of the withdrawal of those 
suits, but this was not in itself a sufficient 
ground for dismissing the suit brought on 
the promissory note, and the Oourt had 
to consider whether the plaintiff exercised 
undue influences or not. The judgment is 
very brief, and it has been argued that it 
is no judgment in Jaw and I have been 
referred to a decision of the late Chief 
Judge of this Oourt reported as Mahabir 
v. Ram Saran Singh (1) In that judgment 
the learned Ohief Judge observed:—"I do 
not consider that High Courts should ordi- 
narily exercise the power under s. 25 of the 
Provincial Small Oause Courts Act unless 
they have reason to suppose that there has 
been &'real mismanagement of the case 
or an actual perversity in decision.” 

In that case the Small Oause Court Judge 
decreed the suit in full and the only reason 
given by him for justifying the order was 
that for want of evidence both the issues 
were decided in the negative, In the 
present case the Judge said: —“After con- 
sidering evidence of both parties I answer 
issue No. l in the negative, Issue No. 2 
now needs no finding " à 

Issue No. 1 reads:—' Was the pro-note in 
suit executed under circumstances alleged 
by the defendani?”, 

I turned to the record and found that 
several. witnesses were examined ‘on both 
sides and there is ample material in their 
recorded statements for the Judge to 
base a finding on the 1st issue, and he is 
correct in saying that when the first issue 
is decided in the negative the second issue 
required no finding. Had the Judge not 
eaid that he considered the evidence of both 
parties I might have been prepared to 
held that this was no judgment in law. 

Now that I have seen the evidence 1 am 
cfopinion that this is not a casein which 
I should interfere. I believe that the 
learned Judge despite the brevity of his 
order really applied his mind to the case 
and gave adecision on the issue based on 
the evidence before him, 

‘I: accordingly dismiss this application 
with costs. ME 
: ~- ++ Application dismissed, 
(1) 93 Ind, Oas. 108; 3:0: W. N. 191 A.I. R.1926 
dh 264; 13 O.L.J:395.. 5... 5 u.s 
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`. CALCUTTA HIGH COURT. 
OnIMINAL ÁPPEALS Nos, 47 AND 53 oF 1930. 
August 6, 1930. 
Present :—Sir Georga Olaus Rankin, Kr, 
Chief Justice, and Justice Sir Charu 


Ohander Ghose, Kr. 
PROVAT RANJAN BARAT AND OTHERS— 
APPELLANTS 
versus . 


UMA SANKAR OHATTERJEE AND 
i OTHSR8— RE:PONDENTS, 

Criminal Procedure Code (Act V ofj 1898), ss. 195, 
476—Complaint by Court—-Preliminary inquiry— 
Complaint on the basisof Police report, legality of— 
Inquiry by Court, necessity of—Proseeution | of 
witnesses—Complaint by Court, whether necessary— 
S. 476, scope and applicability of—‘In or in relation 
` to a proceeding in that Court’, meaning of. 

Having regard tothe fact that an appeal is given 
from an order under s, 476, Criminal Procedure 
Code, itis not open to a Civil Oourt, if it thinks 
that some preliminary enquiry is necessary, to 
proceed upon the basis that an enquiry by the 
Police and the Police report is an enquiry contem- 
plated by the section. The section contemplates that 
the enquiry is to be made by the Court itself and 
though the nature, method and. extent of the pre- 
liminary enquiry are entirely at the Court's discretion 
and the enquiry need not be such as to satisfy the 
Court that an offence actually has been committed 
but merely that an offence appears to have been com- 
mitted, yet the enquiry must be of such a character 
as iscompatible with the ordinary procedure of the 
Oourt in question. [p. 242, col. 2.] 

Shabhir Hasan v. Emperor (1), Waman Dinkar Kelkar 
v. Emperor (2), and In re Raja Rao (4), referred to. 

Where the offence is not within cl. (c) of sub-s. 
(1) of s. 195, a Criminal Court does not require a com- 
plaint in writing by the Judge to enable itto take 
cognizance of the offence alleged. [p. 213, col. 2.] 

8ub-section (4) of s. 195 means that wherea party to 
a proceeding is alleged to be guilty of conspiracy to 
commit or ofabetment of an offence of forgery com- 
mitted in respeot of adocument produced or given 
in evidence in a proceeding in any Court, the bar 
imposed by s. 195 applies, but a person such as a 
witness who isnot a party gets no protection from 
cl (c) of sub-s. (l)ofs. 195 and is not within the 
purview of s. 476 in respect of the offencesmentioned 
in cl, (c). [ibid] 

Section 476 can only apply to cases where, by reason 
of a provision in the Code, the Magistrate requires 
a complaint bya Court in order that he may take 
cognizance of the charge. The use of the words “in or 
in relation to a proceeding in that Court" is mere- 
lyto say thatthe Oourtis not to take action where 
the offence has relation to a proceeding in some other 
Oourt. Itis merely to identify the Court itself which 
aie = action under s, 476. [p. 243, col, 2; p. 244, 
col, 1. 


Appeals against the original order of 
Costello, J., dated the 9th Mav 1930. 
Messrs. S, N. Banerjee, S. M. Bose, A. K. 
Roy and P N. Chatierjee, for the Appellants. 
Mr. J. C. Hazra,’for the Respondents. . 
JUDGMENT. 


Rankin, C..J.—These are two appeals . 


 from:an order,dated the 9th May, 1930, made 
by Costello, J. directing that a complaint 


13216 


PROVAT R&NJAN BARAT V. UMA SANKAR CHATTERJEE, 


` lal Ghose. 


241 


be made and forwarded tothe Chief. Pre- 
sidency Magistrate under 6, 476 of the Code 
of Criminal Procedure. The appellant in 
Appeal No. 47 is Provat Ranjan Barat and 
the appellants in Appeal No. 53 are Sira- 
pada Bhattacharjee, Ramendra Lal Gupta 
and Satis Ohandra Bose. . 

' It appears that one Uma Sanker Chatterjee 
applied for Letters of Administration to the 
estate of Sreemutty Krishna Bhamimi Devi 
alleging thatshe died intestate on the 18th 
February, 1928. Thereupon the appellant 
Provat Ranjan Barat filed a caveat on the 
19th April 1928, by Ramendra Lal Gupta, 


- an attorney of this Court claiming to be the 


sole executor under a. Will which turns out 
to bear date 22nd Magh 1334 B. S, A caveat 
was also filed on behalf of the Secretary of 
State and another on behalf of one Jungi- 
The matter having been set 
down a8 a contentious cause, came on for 
hearing before the learned Judge, on the 
90th February, 1929. Provat Ranjan Barat 
did not appear either in person or by Advo- 
cate but the other parties came to terms and 
Letters of Administration were granted to 
Uma Sankar Chatterjee, it being ordered 
thatthe terms of settlement be recorded. 
The caveat of Provat Ranjan Barat was dis- 
missed with costs ; and the learned Judge 
directed that the records be sent to the 


‘Government Solicitor with a view to obtain 
. his opinion whether Provat Ranjan Barat 


could be prosecuted. It would seem that 
the Government Solicitor was of opinion 
that the matter should be considered by the 
Public Prosecutor who took the matter up 
at the instance of this Oourt. After con- 
sidering certain documents and inspecting 
the alleged Will at the office of Mr. R. Li 
Gupta, and considering certain letters writ- 
ten by Mr. Gupta on behalf of Sivapada 
Bnattacharjee and referred to in the affida- 
vit of documents of Umasankar Ohatterji 
the Public Prosecutor came to the conclu- 
sion that there was a prima facie case ot 
forgery not only against Provat Rajan Barat 
but also against the Attorney R. L. Gupta, 
Sivapada Bnattacharjee and Satis Chandra 
Bose, the scribe of the alleged Will. Accord- 
ingly, the learned Judge, after considering 
the report of the Public Prosecutor, made 
the order now complained of under s. 476 of 
the Oriminal Procedure Code complain- 
ing against Provat Ranjan Barat of for- 
gery, or procuring the forging of the 
Will, under s. 467, indian Penal Oode, 
and of dishonestly-using as genuine the said 
Will, under s.471, Indian Penal Oode. He 
likewise complained against Satis Chandra 
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Bose, Sivapada Bhattacharjeeand Ramendra 
Lal Gupta for having abetted or conspir- 
ed with Provat Ranjan Barat in the com- 
mission of thé said: offences, and against all 
the parties mentioned for having conspired 
with one another to commit the said offences 
and aiding and abetting one another in the 
com mission thereof. 

In appeal :No. 47, Provat Ranjan Barat 
takes exception to this order on the grounds 
that there were no materials befor the learn- 
ed Judge to justify itand that the learned 
Judge was not entitled unders. 476 of the 
Oode to proceed upon the basis of any 
Police enquiry, but was bound, if he 
thought any enquiry to be necessary, to 
hold such enquiry himself. In Appeal 
No. 53, the appellants take an addi- 
tional point to the effect that as they were 
none of them parties to any proceeding be- 
fore the learned Judge, their offence, if any, 
does not come within cl. (c) of sub-s. l of 
8. 1¥5 and that no such order as has been 
made is within the provisions of s. 476 of 
that Code. 

The first question is whether the phrase 
ins.476: “Such Court may, after such 
preliminary enquiry, if any, as it thinks 
necessary, record a finding to that effect ” is 
to beread as meaning that, if any enquiry 
is necessary it is to be mads by the Court. 
Upon this question there issome authority. 
In the case of Shabbir Hossain v. Emperor 
(1), Dalal, J , said “under s, 476" an enquiry 
is to be made by the Civil Oourt, If the 
Civil Court so desires an enquiry may be 
ordered by the Police, butin that ease when 
the Police papers arrive, the Civil Court is 
to determine whether it is necessary to take 
action against particular persons under s. 
476." ln Wamon Dinkar Kelkar v. Em- 
^ 4perorí2),8& case under the old section, the 

Assistant Oolleetor had obtained a full re- 
* port from the. Police prior to making his 
-order undere. 476 as it then stood. Hay ward, 
--J., said: * It is to be observed that the pre- 


--*-liminary enquiry to be made is only such 


: "enquiry as may .be necessary and it cannot 
` «be. denied in this case that some enquiry at 
"Jjeast'was made by the Assistant QOollector 
"himself. It does not, therefore, appear to me 
: to be adefect which could deprive him of 
the jurisdiction that he took the precaution 
of making a more careful and deliberate en- 
quiry with the: assistance of the Oriminal 


(1) 105 Ind, Cas. 810; A. I. R. 1928 All. 21; L. R. 8 A. 
147 Or.; 8 A I. Cr. R. 381; 28 Or. L. J. 986; 26 A. L. J. 
46; I. L. T. 40 All. 26. 

(2) 51 Ind. Cas. 257; 43 B. 300; 20 Bom, L. R. 998; 20 
Qr. Li. J. 433, ! i 
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Investigation Department.” In Raktu 
Singh v. Emperor (3), also under the old sec- 
tion,a Oommissioner in a mutation case 
directed an enquiry by the Police, and on 
receipt of the Police report directed the 
prosecution under s. 476, Adami, J. said : 
“The section contemplated that the prelimi- 
nary enquiry shculd be made by the Oouré 
itself and the only ground on which the 
OCommissioner’s jurisdiction can be attacked 
in this case is that he didnot make the en- 
quiry himself. He called on the petitioner 
to show cause by way of enquiry, but the pe- 
titioner did not call any witnesses but mere: 
ly put ina petition. It would have been open 
to the Commissioner to pass an order under 
8,476 without any further enquiry since his 
judgment and order showen that he was 
satisfied thet fraud had been practised by 
the petitioner from the eviderce given be- 
fore him in the course of. the judicial pro- 
ceeding. It seems clear that the direction 
with regard to a Police enquiry was made ex 
majori cautela as shown by the order. 1 can- 
not find that jurisdiction was either wanting 
or exceeded............Ín his order the Oom- 
missioner refers beck to his order of the 
Zith August and that order refers to the 
record of the mutation case and so the 
order under s. 476 sufficiently discloses the 
material on which it is based. It refers to 
the Police report as well but this reference 
cannot take away or impair jurisdiction.” 
Iam loath to adda single word to the 
language used by the Legislature in s. 476: 
but having regard to the fact that an ap- 
peal is given from an order made under the 
section, I am prepared to hold that itis not 
open to a Oivil Court, if it thinks that some 
preliminary enquiry is necessary, to proceed 
upon the basis that an enquiry by the Police 
and the Police report is an enquiry con- 
templated by the section. It appears to me 
that the section contemplates that the en- 
quiry is to be made by the Court itself. I 
agree with Waller, J., in In re Raja Rao 
(4), that “ the nature, method and extent of 
the preliminary enquiry are entirely at the 
Court's discretion.. The enquiry need not be 
such as to satisfy the Court that an offence 
actually has been committed but merely 
that an offence appears to have been com- 
mitted. “1 think, however, that the en- 
quiry must be of such a character as is 
compatible with the ordinary procedure ‘of 


(3) 61 Ind. Cas, 643; 6 P. L. J.-178 atp. 183; (1921) 
Pat. 240; 22 Cr. L. J. 403; 2 P. L. T. 609. . 

(4) 97 Ind. Cas. 669; 50 M. 660 at p. 661; 24 L: W. 
295: 51 M, L. J. 331; 27 Ox. L. J, 1149; A. I. R. 1926 


` Mad, 1008; (1927) M; W. N; 63. 
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the*Oourt in question. I do not doubt 
that the learned Judge could look at docu- 
ments on the file or could call for documents 
and look at them and could consider the 
whole matter in view of any facts coming 
to light in the course of the substantive 
proceedings. But just as it cannot be 
contemplated that a Judge should go about 
asking question for himself from members 
of the public who might havesome know- 
ledge of the matter, sol think it cannot be 
intended that reports made by the Police 
after making such enquiries should be the 
basis of the action of the Oourt under 
s. 476. In my judgment, therefore, the 
order of the learned Judge cannot be based 
upon the Police report. After he had 
directed that the papers be laid before the 
Government Solicitor or Public Prosecutor, 
it would. of course, have been quite in order 
that one or other of these officers should 
apply to the Court upon evidence for an 
order directing that a complaint be made. 
Iam not prepared as at present advised to 
say that such an application could not 
be made ex parte, but this question does 
not now arise, 

It appears, that in the present case by 
an order made in June 1928 the learned 
Judge directed the Will to be deposited 
with the Registrar. It appears, further 
that the Public Prosecutor's report was in 
substance to the effect that if this document 
be conceded together with two letters of 
the 22nd and 23rd February 1928, there is 
ground for thinking it expedient that an 
enquiry should be made into the question 
of forgery, Accordingly as copies of the let- 
ter were included in the copy of correspond- 
ene» prepared for the use of the Judge l 
have thought.it right to consider whether 
these materials by themselves justify a 
complaint being preferred against Provat 
Ranjan Barat for an offence under s. 467 or 
471, Indian Penal Code. In my opinion, 
they are insufficient by themselves but, in 
the circumstances, while setting aside the 
order of the learned Judge we should make 
it clear that it will beopen to him to make 
further enquiry under s. 476and to pass 
Buch order as may be justified upon the 
materials thus disclosed. It is inadvisable 
that we should discuss the matter further, 
Appeal No. 47 must be allowed. 

In Appeal No. 53, the appellants are none 
of them parties to the proceeding before 
the learned Judge and as the offence in 
question is thus not within cl. (c) of 
sub s. (1) of 8, 195 of the Oriminal Proce- 
dure Code a Oriminal Court does not re- 
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quire a complaint in writing by the learned. 
Judge to enableitto take cognizance of the 
offencs alleged. Their case, therefore, is not 
within s. 476 at all, Sub-section 4 of s. 195 
means that wherea party to a proceeding 
isalleged to be guilty of conspiracy to 
commit or of abstment of an offence of 
forgery committed in respect of a document 
produeed or given in evidence in a pro- 
eseding in any Oourt the bar imposed by 
s. 195 applies but, in my opinion, a person 
whois nota party gets no protection from 
cel. (c) of sub-s. (1) of s 195 and is not 
within the purview of s, 476 in respect of 
the offences mentioned in cl. (c) I am 
not prepared to giveany unusual or extend- 
ed meaning to the phrase, "party to any 
proceeding" in cl. (c) The appellant 
Sivapada made an affidavit of due execution 
of the alleged Will set up by Provat when 
the script was brought into Court in May 
1928 but a witness is not a party. It is 
open to the Public Prosecutor to take any 
action which he may choose without any 
order of thelearned Judge as against these 
appellants and, in my opinion, Appeal No, 
53 should be allowed. 

Ofcourse if the learned Judge chooses 
to make a complaint to a Magistrate ine 
dependently altogether of 8. 195 ors. 476 
of the Oriminal Procedure Code, he is 
exercising a right of privilege which be- 
longs to any citizen and his action in such 
acase is in no way open to review by a 
Court of Appeal because it isnot a judicial 
act at all. I do not say that itis not a 
complaint made by a Oourt within the 
meaning of 8, 20), Criminal Procedure Code, 
that is another question. The directing 
of 8 prosecution under s. 476 is clearly a 
judicial aet and the order made in this 
ease purports to have been made as a 
judicial order under that section. 

I understand some difficulty has been 
felt, as to the meaning of the phrase in 
8. 476, Criminal Procedure Code, "into any 
offenes referred to in s. 193, suk-s, (1), cl. 
(b) or el. (c) which appears to have 
been committed in or in relation to a pro- 
ceeding in that Oourt." Thess words when 
compared with the words in cl. (b) of 
8.195, sub-s. (1) and contrasted with the 
language of cl. (c) of .the same section 
appear to have been thought to give room 
for a contention to the effect that s. 476 
embraces cases which would not be within 
the terms of cl. (b) or el. (c) of 8.195 
at all. In my view, there is no difficulty 
of that kind. Saction 476 nowhere says 
that no Court shall take cognizance of 
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certain offences. That provision is only in 
8,195 and it is clear to my mind that s. 476 
can only apply to cases where by a reason 
of a provision in the Code the Magistrate 
requires a complaint by a Court in order that 
be may take cognizance of the charge. 
Otherwise, it is manifest that an order 
might be made under s, 476 and an appeal 
might be brovght, but whatever the result 
of the proceedings under s. 476 or 8,476 (b) 
it would be open to the Public Prosecutor 
or to any other member of the publie to 
ignore the result altogether and file a com- 
plaint before a Magistrate upon which the 
Magistrate would be obliged to take pro- 
ceedings. The use of the words "inorin 
relation to- a proceeding in that Court" ie, 
io my mind, nearly to say that the Court, 
e.g., ab Alipore is not to take action where 
the offence has relation to a proceeding 
in some other Oourt. It is merely to 
identify the Oourt itself which is to take 
action under s. 476, Criminal Procedure 
Code. The language “in or in relation to a 
proceeding in that Court” is necessarily and 
naturally wide because it-has to cover 
cases under cl. (b) as well as cl. (c). 
Ghose, J.—1 agree. 
å, 


CALCUTTA HIGH COURT. 

OURIMINAL Revision No. 698 or 1930. 
November 28, 1930. P 
P:es?nt;—Bir George Claus Rankin, KT., 

C h'ef Justice, and Mr. Justice Mallik. 
RAJANI KANTA SAHA AND OTHERBS— 
Pertti IONERS 
versus 


EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1860), s. 858—Civil Pro- 
cedure Code (Act V of 1908), O. X XI, v. 22 (2)— Issue 
of process forthwith without recording reasons— 

egality—Simultaneous issue of noticeand warrant 
of arrest— Legality of warrant—Resistance—Offence. 

Provided the Oourtintended to exercise its powers 
under sub-r. (2), a simultaneous issue of notice 
under O, XXI, r. 22, notice to show cause why the judg- 
ment-debtorshould not be arrested and a warrant of 
arrest does not make the warrant of arrest an 
illegal warrant, anda person resisting such a war- 
rant is guilty of an offence under s. 353, Penal Code. 
[p. 245, col. 2.] 

Government of Assam v. Sahabulla (1), referred to. 

‘Issuing any process forthwith without notice under 
0. XXI, r. 22, Civil Procedure Code, ina case coming 
under that rule cannot be said to be without jurisdic- 
tion merely onthe ground of the failure to record the 
rédsous for so doing under O. XXI, r. 22 (2). [ibid.! 
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Oriminal revision from an order of ‘the 
Deputy Magistrate Narayanganj, dated the 
9th May 1930. 


Mr. Sures Chandra Talugdar, for the 
Petitioners, ] 

Mr. Anil Chandra Roy Choudhuri, for the 
Crown. 


JUDGMENT. ; 

Rankin, C. J. —In this case, it appears 
that there was, a certain judgment-debtor 
and the decree-holder was minded to - have 
execution against his person in enforcement 
of her decree, The decree-holder applied 
to the Munsif by a petition which was of a 
thoroughly muddled character. What she 
really wanted was that the Munsif should 
make an order under sub.r. (2) of r. 22 of 
O. XXI ofthe Oode of Civil Procedure to 
the effect that a warrant for the arrest of the 
judgment-debtor should issue at once not- 
withstandingthatmore than a year had elaps- 
ed since the date of the decree;land, if the 
procedure of the Munsifhad not been in 
accordance with this muddle-headed peti- 
tion, the form of theorder which he would 
have made would have been to record his 
reasons under sub-r. (2) of r, 22 and 
direct that a warrant of arrest do issue 
under r.’ 37. In effect what he did 
was this: He directed simultaneous issue 
of three things—(1) a notice under r. 22, (2) 
a notice to show cause why the judgment- 
debtor should not be arrested, and (3) a 
warrant for the) arrest of the judgment- 
debtor. He issued all these abreast and the 
Court peon proceeded to carry out there 
processes. The peon got toa place ina 
certain read where he saw the judgment- 
debtor whose name is Rajani Kanta Saha, 
The judgment-debtor was identified by some 
one on behalf of the decree-holder. The 
peon road over the notices and the warrant 
of arrest to Rajani, demanded the decretal 
amount and, on his refusalto pay, arrested 
him. Thereupon Rajanishouted for help 
and he and his co accused between them 
forcibly effected Rajani’s rescue from the 
hands of the peon. Itdoesnot appear that 
very much violence was used on the peon— 
certainly nothing that exceeded simple 
hurt. In these circumstances, the accused 
have been found guilty, 

I omit the question of conviction of theft 
under e. 379, Indian Penal Code. The con- 
tention on bebalf ofthe petitioners is that 
the warrant of arrest was entirely illegal, 
that they were entitled to resist its execution 
that in executing it the peon was not dis- 
charging a legal duty but was really commit. 
ting trespass and that consequently ng 
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charge under s. 225-B or 353 will lie. Of 
course, it is admitted that, if an assault had 
been made upon the peon which could not 
be justified by the principle of private 
defence, then no dcubt a case would lie 
under s. 353; but no such case as that is 
made against these people. 

There can be no doubt that this warrant 
for the arrest of Rajani must be either good 
or bad in the sense that it either authorises 
the peon to effect the arrest in which case 
heds entitled to the protection given by 
gs, 225-B and 363, Indian Penal Code, or it is 
8 document notwithstanding which the peon 
himself was merely committing trespass 
when he proceeded to execute the warrant. 
That matter is put very clearly in the judg- 
ment of the Full Bench in the case of 
Government of Assam v. Sahabulla (1) where 
reference is made to what was said in an 
English case by Abbot, O. J.: “It is obvious 
that if the act ofthe justice issuing a 
warrant beinvalid on the ground of such 
an objection as the present, all persons who 
act in the execution of the warrant will 
act without any authority;a constable who 
arrests, and a gaoler who receives a felon 
will each be a trespasser; resistance to them 
will-be lawful; everything done by either of 
them willbe unlawful; and & constable, or 
persons aiding him, may, ia some possible 
instance, become amenable even to a charge 
of murder for acting under an authority 
which they reasonably considered them- 
selves bound to obey, and of the invalidity 
whereof they are wholly ignorant,” 

If the warrant is illegal, these must be the 
consequences. On the other hand, if the 
warrant is a legal warrant within the juris- 
diction of the Munsif to make, then it is 
clear enough that the CivilCourt peon must 
be entitled to the special protection given 
by s. 225-B and s. 353, Indian Penal Code. 

Now, prima facie, it will be observed that 
there was no obstruction tothe peon doing 
anything except arresting Rajani. So, the 
matter which we have to consider is the 
validity of the warrant ofarrest. It cannot 
be disputed that in thiscase the Munsif 
had jurisdiction notwithstanding that the 
case came under r. 22 of O. XXI, Civil Pro: 
cedure Oode, to issue & warrant for Rajani's 
arrest forthwith and it appears to me to be 
settled law now by the case to what I have 
already referred that ths mere fact that the 
Munsif is directed to record his reasons 


(1) 75 Ind. Cas, 129; 27 C. W. N. 857; 38 O. L. J. 77: 
T 2j L. J.88]; A. I. R, 1924 Oal. 1; 810. 1 
(F, B. 
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cannot make his act entirely invalid solely. 
because of his omission so to record. In th® 
present case, as amatter of fact, there was 
what the Munsif inhis order calls a 
“special petition” giving special ground, 
for holding that the processes would be 
useless if the judgment-debtor got any 
notice of the intention to arresthim before 
the actual arrest took place; and, if the sub- 
stance of the matter alone is looked at, it 
would certainly seem clear enough that the 
Munsif was acting on the reasons given in 
the petition. However, if the question be 
whether the mere absence to record reasons 
makes the warrant bad, speaking for myself 
Ishould answer that question confidently in 
the negative, and Ithink the Full Bench 
case to which I have referred is an authority 
in support of that view. However, the 
application made by the accused before us 
is not grounded upon that circumstance. 
What Mr. Taluqdar contends is that, if the 
power given in sub-r. (2) of r. 22, Civil Pro- 
cedure Oode was meant to be acted on at all, 
then no notice under r. 22 would have issued 
to the judgment-debtor. Inthe same way 
he says that, if you issue a notice to show 
cause why the judgment-debtor should not 
be arrested you cannot in the same breath 
issue a warrant of arrest and that the issu- 
ing of the notice to show cause makes bad 
the issue of the warrant. Iomy judgment, 
neither of these contentions, although they 
are deserving of careful consideration, is 
correct. I think it quite obvicus that the 
Munsif here did intend to exercise his 
powers under sub-r. (2) ofr. 22. He might 
have a muddled idea that, while he could 
arrest this man without giving him notice 
under r. 22, he might not be minded to 
take any further stepsin execution without 
giving him such a formal notice. Again, 
he might have thought that, when the man 
eame before him, & notice to show cause 
why he ehould not be arrested would be in 
effect a notics to show cause why he should 
notbe further detained. I think on the 
facts the probability is that the ^ Munsif 
simply accepted the muddled suggestion 
of the decree-holder’s Pleader in the peti- 
tion that it would do no harm to issue all 
the three processes straight way, but one 
thingis reasonably clear to me viz, that 
it was drawn to his attention, that he had 
the right toissue the warrant at oncea 
right which wastohis knowledge based 
upon his powertodispense for the time 
being, at all events, with the ordinary pro- 
visions of O. XXI, r. 22. In these circum- 
stances, [ am not prepared to hold that this 
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warrant was an illegal warrant; and, that 
being so, Lam ofopinion that it cannot be 
maintained thatthe peonin executing it 
was committing trespass or that he was dis- 
entitled torely upon the section under 
which these petitioners have been convicted, 

For these reasons, I think this Rule should 
be diecharged. 

The petitioners must now surrender to 
their bail and serve cut the remainder of the 
sentence imposed upon them. 

Mallik; J.—I agree. : . 

A. Rule discharged. 


CALCUTTA HIGH COURT. 
OURIMINAL Revision No. 720 oF 1930. 
.. November 21, 1930. 
Present: —Sir George Claus Rankin, Kr. 
Ohief Justice, and Mr, Justice Costello. 
SAHARALI MAHAMMAD AND ANOTHER 
—ACOUBED— PETITIONE&S 


PS versus 
KAMIZUDDIN MAHAMMAD— 

.  QOMPLAINANT— OPPOSITE Parry. 

Penal Code (Act XLV of 1860), s, 861 Expln. - ‘Lawful 
guardianship’, meaning of— Eemoval from custody of 
de facto guaraian for and with consent of civil guar- 
dian, whether offence. 

Although the Explanation to s, 361, Penal Code, is 
intended to extend the meaning of the words “law- 
ful guardian" beyond their ordinary scope so as to 
include any person lawfully entrusted with the care 
or custody of the minor, it cannot be used to mean 
that as against a person who, in fact, is the civil 
guardian of the minor, mere de facto guardianship 
can be set up so as to convict the real civil guardian 
of an offence under s. 361. [p. 246, col. 2; p. 247, col. 1] 

Wherea minor boy was taken away from the de 
facto guardianship ofthe complainant by the accused 
in association with and on behalf of the boy’s pater- 
nal aunt who was alleged to be the civil guardian of 
the boy at law: 

Held, that the accused could not be convicted 
without coming to a conclusion whether the 
paternal aunt was the guardian of the boy at 
civil law, merely because the boy was admittedly in 
the de facto guardianship of the complainant. [p. 
247, col. 1] 

Emperor v. Sital Prosad (1), followed. 

Criminal revision from an order of the 
Additional Sub-Judge, Jalpaiguri, dated 
27th June, 130. 

Mesers. Santosh Kumar Basu and Sishir 
Kumar Banerji, for tbe Petitioners 

Mesers Manindra Nath Banerji and Jatis 
Chandra Banerji, for the Opposite Party. 

JUDGMENT. . 

Rankin, C, J.—In this case, the two 
petitioners apply to us in revision com- 
plaining ofthe conviction which has been 
recorded sgainst them by the trial Magis- 
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trate and the Appellate Court under s. 363, 
Indian Penal Code, inirespect of a boy as to 
wbom it is not clear whether he is just above 
or just below the age of seven. The boy is 
a Muhammadan ard it seems that the peti- 
tioners are persons who took the boy away 
from the custody of his half sister's hus- 
band and herself with whom he had been 
living for about a year and 8 half since his 
father’s death. The petitioners in so acting 
were apparently actingon behalf of the boy's 
paternal aunt and no doubt the circumstance 
that this boy has a certain amount of prop- 
erty is the cause ofthe battle raging as to 
who shall have the custody, Still, pro- 
gecution under s, 363, Indian Penal Code, 
must be properly grounded. The learned 
Sessions Judge in the course of his judgment 
says: "Iam not prepared to enter into ques- 
tions of Mahammadan Law to the extentofde- 
termining whether either the complainant or 
the complainant's wife was entitled to be the 
legal guardian of the child, but I am satie fi- 
ed that the child was actually in their ae 
facto custody, and I am of opinion, that 
8. 303, Indian Penal Code, does not call for 
a closer degree of guardianship especially 
in the circumstances of the present case.” 
I do not doubt at all that the Explanation 
toa. 361 was intended to extend the mean- 
ing of the words “lawful guardian" beyond 
their ordinary scope. It is extended to 
include any person lawfully entrusted 
with the care or custody of such minor 
or other person. I donot doubt either 
that, where by consent of the relatives 
a minor has been allowed to be inthe cus- 
tcdy ofa particular relative, the definition 
given by the section will: be satisfied. In 
such a case, there may beno definite tran- 
section of entrustment but the consent of 
the relatives would be quite sufficient to 
make the guardianship lawful guardianship. 
In the present case, however, the petitioners 
before us were claiming that they had 
ceased to consent to any guardianship on 
the part of the complainant and his wife. 
They claimed thatthey were asserting the 
higber right of the paternal aunt and the 
question arises whether, as against a person 
who is asserting a better right than a per- 
son who hasa de facto guardianship, the 
Explanation to the section does not require 
the Court to examine into this question 
whether they have a better rightor not. It 
seems io me that the case of Emperor v. Sital 
Prosad (1) which hasbeen cited to us by 


(1) 54 In 


d. Cas. 402; 42 A. 146; 18 A. L, J, 64; 
2 U, P. L, R. 


(A). 76; 21 Or, L.J,90. > 
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the learned Advocate -for the complainant 
isa direct authority to the effect that the 
Explanation cannot be used to mean that, 
as against a person who, in fact, is the 
civil guardianof the minor, mere de facto 
guardianship can be set up so as to convict 
the real civil guardian of an offence under 
s. 361. Mr. Justice Dalal at pages 
149 and 150* says: "It was argued that Ram 
Tawakkal was the guardian of the girl 
under the law applicable to Hindus in this 
. prévincs, and that, therefore, the taking 
away of the girl by him and his associates 
from the custody of Musammat Ohandar- 
kali did not amount to kidnapping as 
defined ins, 36}, Indian Penal Code. Iwould 
accept the inference of law under the Indian 
Penal Codeif Ram Tawakkal were proved 
to be the girl's guardian under the Hindu 
Law. The First Explanation tos.361, Indian 
Penal Code which defines lawful guardian, 
extends the accepted definition of these 
words under the civil law governing the 
minor, 
the person who would be the minor's guar- 
dian under the civil law applicable to the 
minor. This precaution of extending the 
meaning ofthe,words ‘lawful guardian’ under 
the criminal law was taken to preclude 
persons other than the civil law guardian 
from raising the technical plea that the 
legal relation of ward and guardian did not 
exist between the minor and the persons 
from whose actual custody the minor may 
happen tobe taken away.” I pause here to 
observe that action was taken to preclude 
persons other than the civil law guardian 
from raising the technical plea. "Ihe per- 
son in temporary. charge of the minor can- 
not, however take advantago of this defini- 
tion given in the First Explanation to e. 361 
Indian Penal Oode, as against the guardian 
at civillaw. If 1 had bean satisfied that 
Ram Tawakkal was the guardian of the 
minor girl Musammat Rsjpatia, at civil 
law I would not have inquired further 
into this case." tis contended by the 
petitioners in the present case that, having 
regard to the fact that it is common ground 
that the taking away was done by them in 
association with and on behalf of the pater- 
nal aunt, itis not possible to convict them 
without coming ‘to a conclusion whether 
the paternal aunt is the guardian of the 
minor at civil law. The learned Judge ha3 
refused to enquireinto that question at all 
saying that the mere de fac'o ‘guardianship 
of his half sister and her husband would be 
Rnffieiant toconelnda the aaoa, It anpesrs 
*rages of 42 A,—|Hd.| 
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to me that the authority to which we have 
been referred is a clear authority the other 
way and that it was incumbent on the 
learned Judge before disposing of this ap- 
peal to make up his mind one way or the 
other whether, in the circumstances of this 
case, the paternal aunt was the guardian 

atcivillaw of this Muhammadan boy. The 
learned Judge not having dealt with that 
question, I am of opinion, that the appeal 
must be re-heard and that the Rule must be 
made absolute sending the case back for 
that purpose. At the re-hearing, the ques-, 
tion whether the half-sister has lost her 
right by reason of her marriage to some 
one within prohibited degree or otherwise 
may be one of the questions upon which 
will depend whether or not this paternalaunt 
has the right of the guardian at civil law. 
Any other question which is necessary for 
that purpose such as the exact age of the 
boy must also be dealt with. Ifthe learned 
Judge is not certain what isthe exact age 
of the boy and if he is not certain who is 
his civil guardian, then if it seems to him 
that the paternal aunt may be the civil 
guardian, the criminal appeal must be dıs- 
posed of accordingly. The Rule is made 
absolute on these terms. The petitioners 
will continue to remain on thesame bail as 
before pending their re-trial. 


Costello, J.—I agree. 
A. Rule made absolute. 
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CRIMINAL APPEAL No. 302 oF 1930, 
August 21, 1930. 
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. .Obunder Ghose, Kr. 
KITABDI-—AcCOUSED— APPELLANT 
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rate sentences are 
charges [p. 248, col. 2.] 
Nilmoney Poddar v. 
and followed. 
Bajo Singh v. King-Emperor (2), referred to, 
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The High Court's power merely as a Court of 
Appeal includes allits powers of revision when there 
is a question of giving relief to the appellant, but 
when it-isa question of acting against the appellant 
in enkaneing the sentence, that on the face ofs. 439, 
Criminal Procedure Code, has to be done under its 
revisional power as distinct from its power merely 
as a Court of Appeal. [p. 249, col. 1.] 


Oriminal appeal from an order of the 
Additional Sub-Judge, Dacca, dated the 
10th February, 1930. 

Mr. Sudhansu Sekhar Mukherji for Mr, 
Suresh Chanara Talukdar and Mr, Surajit 
Chandra Lahiri, for the Appellant. 

Mr. 0. U. Ahammad, for the Orown. 

JUDGMENT. 

Rankin, C. J.—In this case, the appel- 
lant has been convicted of an offence under 
s. 147, Indian Penal Code, and also of an 
offence under s. 304 read with s. 149, Indian 
Penal Code. He has been sentenced to two 
years’ rigorous imprisonment on the charge 
under s. 147 and to further two years’ rigor- 
ous imprisonment on the charge under 
8. 364 read with s. 149. The sentences are 
to run consecutively. 

The outline of the prosecution case, is 
that, on the 3rd of April, 1927, one Naibali 
was returning to his house with certain 
companions, that they passei the house of 
one Anbwar and that, when they reached 
the houses of Answar and Nasar, Nasar 
called ont “here is Naibali, come Sameer 
and catch him". On that, Answar and Nasar 
Tan out and other people joined Nasar and 
pursued Naibali. Naibali appears to have 
been pursued by as many as five—all of 
them armed in one way or another. The 
prosecution story is that the accueed Kitabdi 
—the appellant before us—came from the 
opposite direction and as Naibali ran 
stopped him and seized him by the right 
hand. His pursuers came up and one of 
them struck him with a cheni dao on the 
left side of the neck from behind. The 
&ecused Kitabdi was still catching hold of 
Naibeli when the blow was struck. In thie 
way, Naibali dropped dead on the spot and 
his assailants absconded in different direc- 
tions. 

In this appeal, one or two points have 
been made on behalf of the appellant as 
regards the charge given to the Jury. It 
is complained that the learned Judge has 
not sufficiently remarked upon the circum- 
stance that there was scme evidence that 
the witnesses were hcstile to the accused 
and upon the circumstance that the 
witnesses who were mentioned in the First 
Information Report bad not been called. 
Upon an examination of thé charge, how- 
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ever, it does not appear to me that there ia 
any substance in these objections and that 
the charge taken as a whole cannot be re- 
garded as inadequate or incorrect. » 
‘A point, however, is made to the effect 
that when a person is charged with rioting 
under s. 147, Indian Penal Code, and then 
by reason merely of being a party to the 
riot or unlawful assembly becomes Jiable 
under s, 304 on account that one of 
theother members of the unlawful assembly 
commits a fatal assault upon another persón 
in prosecution of the common’ object, the 
case comes within s 71, Indian Penal Code, 
and separate sentences are forbidden upon 
each of the two charges. That is a matter 
upon which there has been in different 
High Oourts considerable difference of 
opinion. Section 71 is a section which con-: 
tains somewhat general language and is 
followed by illustrations which are intended 
to throw light upon the meaning of the 
section. The only part with which we are 
concerned is the first part: " Where anything 
which is an offence is made up of parts any 
of which parts is itself an offence.” The 
question here is whether the offence com- 
mitted by the accused is not an offence 
made up of parts; that is to say, being a 
member of an unlawful assembly with a 
certain common object—first part, and then, 
secondly, the element that a member of 
that unlawful assembly in pursuance of the 
common object fatally assaults a certain 
person. Different views may be taken 
upon the question whether, in lieu of the 
illustrations to s. 71, a case such as the 
present is really within the meaning of the 
first part of the section. Different views 
have been taken upon this question. But 
in this Court the matter was decided by a 
Foll Bench in the case of Nilmoney Poddar 
v, Queen Empress (1). There can be no 
doubt at all that that decision is exactly in 
point in this case, In the second place, 
there can be no doubt at all that it is a 
clear decision upon s. 71 of the Indian 
Penal Ccde, and it has nothing whatever 
to co with s. 35 of the Criminal Procedure 
Code. It is quite true that since 1923, s. 35, 
Orimina) Procedure Code, has been altered. 
It has been altered by removing the word 
“distinct” in the phrase ‘‘distinct offences” 
and by removing the illustration. But that 
amendment of s, 35, Oriminal Procedure 
Code, in no way touches the authority of 
the Full Bench decision to which I have 
referred which is entirely 8 question of the . 
meaning of s. 71, Indian Penal Code, ana 
(1) 16 O. 442 (F. BJ). : 
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that is the view which was recently taken 
and applied by the:Patna High Court in the 
case of Bajo Singh v. King-Emperor (2). 
It does not appear to me that it is open to 
us totake any other course than to follow 
ihe law laid down by that Full Bench deci- 
sion. In that view. the sentence of two 
years under s. 147, Indian Penal Oode, 
would have to be set aside. 

But it is quite clear: that the learned 
Judge in this case thought that, on the 
whole; four years’ rigorous imprisonment 
would be the proper punishment for this 
offence, Why he took the course that he 
did is not very evident to me because he 
could easily have given four years on the 
charge under s. 304 read with s. 149. 
If we are toraise the sentence on the charge 
under s. 304 read with s. 149 from two to 
four years, it appears to me that that can 
only be done under s. 439, Oriminal Pro- 

. cedure Code. In such a matter as this, we 
must proceed strictly and give the fullest 
meaning to every provision of the .Code 
which is in the interest of the accused. 
Our power merely as a Court of Appeal 
includes all our powers of revision when 
there .is a question of giving relief to the 
appellant. When it isa question of acting 
against the appellant in enhancing the 
sentence, that, on the face of s. 439, Orimi- 
nal Procedure Code, has to be done under 
our revisional power as distinct from our 
power merely as a Court of Appeal. That 
being 80, we are bound to comply with 
els. (2) and (4) of s. 439 before we can 
enhance the sentence even in this case 
because I have no doubt at all that 
technically it is a question of enhancing the 
sentence, That being 80, it appears to me 
that the proper course to be adopted is to 
issue a rule to-day which will be served 
upon the learned Advocate for the appel- 
lant requiring him to show cause next 
Thursday morning at 11 o'clock why this 
sentence in respect of the charge under 
8. 304, read with s. 149, Indian Penal Code, 
should not be enhanced. lt may, however, 
be desirable as we. are prepared to deal 
with this case ourselves on Thursday, to 
say that, although there is perhaps some 
room for the contention that a sentence of 
four years in all would be inadequate con- 
sidering that this man Kitabdi appears to. 
have held the deceased man at the time 
while somebody else struck a fatal blow, cn 
the whole we do not intend to raise any 
question of four years being inadequate. 


(2) 120 Ind. Cas. 311; 8 Pat.274; 10 P.L. T, 353; A, 
I, R. 1929 Pat, 263; 31 Or, L. J. 83. 


NAFAR CHANDRA PAL OHOUDHURY V. BHIKU SHEIKH. 


249 
If this had been a case in which the learn- 
ed Judge had given a sentence of four years 
under the charge, we would not have thought. 
it necessary to issue the rule at all. It has 
to be remembered that, although it may be 
that this man could have been’ successfully 
charged under s. 304 by itself, he has, in 
fact only been prosecuted for an offence. 
under s. 304, constructively, that is, by the, 
operation of s. 149. We do not intend to 
deal with this on the footing that he was 
guilty of the offence of culpable homicide 
by himself. He is merely guilty by reason 
ofthe fact that he was & member of the 
unlawful assembly when some one else 
committed the substantive offence of culp- 
able homicide. In these circumstances, we 
will adjourn the further hearing of thia 
appeal and pass final orders upon that at 
the same time when we will deal with the 
rule which we are issuing to-day. 
Ghose, J.—I agree. 
A, Rule issued, 
CALCUTTA HIGH COURT. 
Qivin APPEAL Nos, 1551, 1552 AND 2561 
oF 1925. 
June 11, 1930, 
Present :—Mr. Justice Guha and 
Mr. Justice M O, Ghose. 
NAFAR OHANDRA PAL OHOUDHURY 
—DEFEND4NT—APPRELLANT l 


versus 
BHIKU SHEIKH AND OTHERS—PLAINTIFFS 
— RESPONDENT. 

Bengal Tenancy Act (VIII of 1885 as amended by 
Act X of 1928), s. 180-A (15)—Proceeding for assess- 
ing uniform annual rent— Decision involving extent of 
tenancy assessable—Second appeal, competency of— 
Calculation of average rent— Rent of cultivated and 
fallow land mustbe taken into account—Procedure 
under s. 180-A—Duty of officer to follow one procedure 
or other—Interpretation of Statutes— Proceedings of 
Legislature. - 

Where the decision in a proceeding under s. 108-A 
Bengal Tenancy Act, involves a fundamental question 
in connection with a tenancy,e. g, the extent of 
area with reference to which rent is to be assessed 
the decision cannot be said tobe a decision merely 
settling rent, and a second appeal lies [p. 250, col. 2.] 

Jnanada Sundari Chowdhurain v, Abdur Rahman 
(1) followed. 

“The land" to be taken into account, in determi- 
ing rent under s. 180-A is the entire area of the ten- 
ancy, and the officer settling rent has to caleulate 
the average of the amount that was actually “paid” 
for the portion of the land actually in cultivation 
as also the average of the amount "payable" for the 
portion which isnot under cultivation for the time 
being and then determine the entire amount of rent 
payable for the entire tenancy The amount thus 

etermined would be the rent for the land in respect 
of which an application is made for fixing uniform 
annual money rent, [p. 251, col. 2.] 

Beni Madbub Chakerbarty v. Bhuban Mohan Big. 

was (3) relied on, 
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Dwarka Nath Misra v. Naboo Sarkar (4), referred 


Che following of the two different procedures as 
indicated in s. 180-A in the matter of assessment of 
uniform annual money rent is a procedure which the 
law permits by the provisions contained in the section 
itself. Ifit is not possible for the officer to stick 
to one of the methods indicated in the section, it is 
incumbent on him to adopt the. other procedure for 
the determination of rent which has to be determined 
under the provisions of s 180-A. [p. 253, col. 1. 

The duty of: a Court is to take the words of & 
Statute as they are, and to interpret them in their 
ordinary and natural sense without reference to the 
proceedings of the Legislature. |p.251,cols.l & 2. 

Appeal from the appellate decree of tne 
District Judge, Nadia, dated the 15th March, 
1928. 

Messrs. N. N. Sircar, Amarendra Nath 
Bose and Radhika Rajan Guha, for the Ap- 
pellant. 

Mesers. Santimony Majumdar, A. S, M. 
Akram and Biraj Mohan Majumdar, tor 
the Respondents. 

JUDGMENT. 

Guha, J.—This appeal has arisen out of 
a proceeding under 8. 180-A of the Bengal. 
Tenancy Act started by the tenants for the 
fixing of uniform annual money rent in res- 
pect of utbandi lands ; the proceeding so 
started related to a number of tenancies des- 
cribed with reference to khatians as specified 
in the finally published Record of Rights 
prepared under Ohap. X of the. Bengal 
Tenancy Act, and as the Assistant Settle- 
ment Officer before whom the epplication 
under s. 180-A was made, puts it, in his 
judgment the tenants wanted to have their 
utbandi lands converted into jamai at uni- 
form annual money rents, The claim of 
the tenants was opposed by the landlord, on 
various grounds. It may be mentioned that 
the condition and incidents cf the tenancies 
as mentioned in the Settlement Records are;- 
that every year rent is realised for land 
under cultivation excluding the patit (fallow) 
land, It appears from the judgment of the 
Assistant Settlement Officer in this case 
that the landlord realised rent at the cur- 
rent utbandi rates for the lands under cul- 
tivation,” "no rent was realised for lends 
or portion thereof when left fallow”. It 
appears further that “ the lands are left 
patit (fallow) for three years after three 
years’ cultivation, and are similarly tilled 
by rotation.” 

On the above state of facts, the Assistant 
Settlement Officer settled uniform annual 
rent payable in respect of the tenancies on 
this basis that the rent realised by the land- 
lord in respect of a portion of the tenancy 
under cultivation ata particular period was 
tobe taken to be the rent of the entire 
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holding,—negativing the Jandlord’s claim to 
have rent determined in respect of the en- 
tire area of the tenancies in question, at the 
current utbandi rates. On appeal by the 
landlord and on cross-objection preferred 
by the tenants, against the decision of the 
Assistant Settlement Officer, the Special 
Judge of Nadis,in a judgment delivered 
more than eighteen months after the case 
was heard by him, affirmed the view taken 
by the Assistant Settlement Officer. As 
against this decision arrived at by the 
learned Special Judge on appeal, that the 
landlord has appealed this Oourt. 

A preliminary objection as to the.com- 
petency of the appeal was raised in view of 
the provisions contained in s. 180-A (15), 
read with s, 115-O of the Bengal Tenancy 
Act. Reliance was placed by the learned 
Advocate for the respondents on certain 
decisions of this Court in which it was 
held that no Second appeal was permissible 
when the decision was one settling a rent ; 
it was further urged that s. 180-A (15) con-. 
templated one appeal only. There is no 
substance in either of the contentions urged 
after the decision of the Full Bench in 
Jnanda Sundari Chowdhurain v. Abdur 
Rahman (1), the position is well settled that 
where the decision involved & fundamental 
question in connection with a tenancy, the 
extent of area with reference to which rent 
was to be assessed, as in the present case, 
the decision could not by any stretch of 
language, be saidto be a decision merely 
settling rent, against which there was no 
second svpeal, provided by law (see, Midna- 
pore  Zemindari Co, Ltd; v. Sridhar 
Mahata (2)]. In the present appeal, it may 
further be mentioned, the question of the 
rate of rent settled and which has been con- 
sidered to be the fair rent per bigha or acre 
by the Assistant Settlement Officer, has not 
been and could not be questioned on the 
facts and in thecircumstances of the case. 
As to the other contention that s, 180-A (15) 
contemplates one appeal only, the proposi- 
tion does not bear serious examination : 8, 
180 A (15), refers to, and must be read with 
s. 115-0, which provides for a second appeal. 
A second appeal as presented is, therefore, 
competent, and the preliminary objections 
as to its maintainability muet be overruled. 

It has in the next place been pointed 
out by the learned Advocate for the 
respondents that so far as two of the 


(1)33 Ind. Cas. 148; 43 O. 603; 20 O. W. N. 438; 23 
C. L. J. 281 


(2) 67 Ind. Cas. 775; 48 O. 866; 36 O. L. J; 96; A. I, 
R. 1922 Cal, 152. , 
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tenancies covered by the application 
under s. 180-A was concerned, the appeal to 
this Court has abated. These tenancies are 
two in number, and are represented by the 
respondents Nos. Land 13 in this appeal. 
These two respondents having died during 
the pendency of the appeal to this Court 
and no substitution having been made of 
the legalrepresentatives of these parties in 
proper time, the appeal co far as the two 
tenancies represented by the two respond- 
ents, must be held to have abated. This 
position has not been controverted on bə- 
half of the appellant, and must be given 
effect to. 

Coming now to the merits of the appeal, 
ithas been urged by the learned Advocate- 
General appearing for the appellants that 
the Courts below have misdirected them- 
selves in the matter of determining what 
really constituted an utbandi tenancy, It 
has been argued that the Oourts below have 
not rightly appreciated the meaning of s. 
180-A of the Bengal Tenancy Act in the 
matter ofdetermining the uniform annual 
money rent of “ the land”, as mentioned 
in the section, in respect of which money 
rent was to be assessed, in view of the aver- 
age rent “ paid "or payable by the tenant. 
According to the appellant, the rent for the 
entire tenancy should be assessed at the 
current rate per bigha or aere. 

The learned Advocate-General has reterr- 
ed to the case of Bent Madhub Chuckerburtty 
v. Bhuban Mohan Biswas (3), where the 
characteristics ofthe utbandi system as it 
prevails in the District of Nadia, from 
which district the cass before us, comes, has 
been mentioned; the position indicated 
there supports the contention advanced by 
him. The learned Advocate for the res- 
pondents has supported the decision given 
by the lower Oourts in the line adopted by 
them, and has placed before us & decision 
of this Oourt in the case of Dwarka Nath 
Misra v Naboo Sarkar (4), where in a case 
coming from the District of Jessore, the in- 
cidents of an utbandi tenancy has been 
referred to. Tne learned Special Judge 
has in his judgment made passing reference 
to both the above cases as cases in which 
“ gercain obiter expressions of opinion " as 
to what constitutes an uibandi tenancy are 
to be found. It appears, however, that the 
statement of objests and reasons published 
withthe Bengal Tenancy (Utbandi) Amend- 
ment Bill, has carried weight with the 
learned Judge. The duty of a Court is to 

(3) 17 0. 393. 

(4) 14 W, R. 193. 
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take the words of a Statute as they are, and 
to interpret tbem in their ordinary and 
natural sense without reference to the pro- 
ceedings of the Legislature [See Adminis- 
trator General of Bengal v. Premlal Mullick 
(5)and Krishna Ayyangar v. Nallaterumal 
Pillai (6). Taking, therefore, the words of 
8. l80-À as they stand the relevant por- 
tions of which are quoted below: Sec- 
tion 180-A (1) Notwithstanding anything 
contained in s. 180, when a raiyat who is 
or who but for the operation of s. 180 in 
respect of land held under the custom of 
utbandi would have been, a settled raiyat 
of the village, holds or has held under the 
custom of utbandi, or under any form of 
tenancy locally known as  uibandi land 
(hereinafter referred to as utbandi land), 
either the landlord or the raiyat may apply 
to have a uniform annual money rent deter- 
mined for the land." Section 180 A (9), “ In 
making the determination of the sum to be 
paid as rent, the officer shall calculate the 
average of the amount that was actually 
paid or payable as rent for the land for the 
previous six years and shall ordinarily de- 
clare the same as the sumto be paid as 
rent," and interpreting them in their ordi- 
nary snd natural sense, the conclusion ap- 
pears to be irresistible that the contention 
advanced by the learned Advocate- General 
on behalf of the appellant, should prevail, 
* The land” to be taken into account, in 
determining rent under s. 180-A is the en- 
tire area of the tenancy, there dces not seem 
to be any difficulty as to this position ; the 
real controversy between the parties the 
landlord on the one hand, and the tenants 
on the other relates to the question as to 
whether rent for the entire quantity of land 
comprised in the tenancy should or should 
not be assessed at the current rate per 
bigha or acre. The officer settling rent bas 
to calculate the average of the amount that 
was actually “paid "for the portion of the 
land actually in cultivation, as also the 
average of the amount payable for the por- 
tion which is not under cultivation for the 
time being and then determine the entire 
amount of rent payable for the entire ten- 
ancy. The amount thus determined would 
be the rent for the land in respect of which 
the application is made, for fixing uniform 
annual money rent, So far as the section 
stands, there does not appear to be any 
foundation for the view that the amount 

(5) 22 I. A. 107; 22 C. 788; 6 Sar. P. C. J. 603 (P. O.). 

(6) 56 Ind, Cas. 163; 47 I. A. 33; 38 M. L.J. 444; 
18 A. L. J. 489; 22 Bom. L., R. 568; 21 M. L. T. 23; 12 
L. W. 92; (1920) M. W. N. 419; 43 M. 552;2U.P. L R. 
(P. 0), 118 (P. €). 
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‘paid for a portion of the ténancy for a par- 
ticular period of time, should be spread 
over theentire quantity of land comprising 
the tenancy. The view taken by the Assist- 
ant Settlement Officer that the landlord 
could not fairly aspire to have all the land 
assessed at the current money rent, which 
has been upheld by the . Special Judge, on 
appeal, appears to be unsustainable, inas- 
much as it is not supported by anything 
contained in s. 180.A, Taking the hypothe- 
tical case considered by the Special Judge, 
in his judgment, if the tenancy be one of 
10 bighas, the amount of Re. 10 the rent paid 
or payable for the entire quantity of land 
appertaining to the tenancy, and not Rs, 5 
the rent paid for the area of 5 bighas in 
cultivation for a particular period of time, 
is to be taken asthe average of the rent 
paid or payable, in determining the uni- 
form annual money rent as contemplated 
by law, as contained ins. 180-A of the Ben- 
gal Tenancy Act, subject tothe same being 
considered asfair and equitable. In our 
judgment the appellant's contention should 
prevail and the rent for the entire tenancy— 
the total quantity of land comprised in the 
tenancy should be assessed at the current 
rate arrived at by the Assistant Settlement 
Officer in this case. 

In the above view ofthe case the appeal 
must be allowed : the decision passed by the 
lower Courts must be set aside, and 
the case sent back to the Assistant Settle- 
ment Officer for the purpose of dealing with 
the application under s. 180-A of the Bengal 
Tenancy Act, in accordance with law: and 
for giving effect to the view . expressed in 
this judgment,so far as it relates to tenancies 
other than the two represented by respond- 
ents Nos. land 13 in the appeal to this 
Court. The decree of the lower Oourt so far 
as they relate to the two tenancies repre- 
sented by these two respondents Nos. 1 
and 13 or their heirs and legal representa- 
tives must stand, this appeal to this Court 
so far a3 they are concerned being dis- 
missed. . 

Parties are to bear their own costs 
throughout the litigation, including the 
costs of this appeal. 

S. A. No. 1552 or 1928. 

This appeal which is analogous to Se- 
cond Appeal No. 1551 of 1928 is to be 
governed by the decision of this Court ar- 
rived atin that ease on the question of 
interpretation of s. 180 A of tne Bengal 
Tenancy Act. 

The learned Advocate appearing for some 
of the respondents pointed out that there was 
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no competent appeal to this Court, so far as 
respondent No.7 inthis appeal was con- 
cerned. This position has not been challeng- 
ed on behalf of the appellant. 

It may be mentioned with reference to 
the additional grounds urged in support 
of this appeal by the learned Advocate for 
the appellant, that they do not call for 
any detailed discussion, in view of our 
decision in the other appeal and for reasons 
therefor. The inclination of our opinion, 
however, is that the contention that -upon 
the findings arrived at by the lower Courts, 
the application under s. 180-A, was not 
maintainable, and the other point raised in 
support of the appeal, that assumings. 180-A 
applied, assessment of money rent was 
wrong, inasmuch as two different proce- 
dures mentioned in the section had been 
simultaneouely applied, could not be given 
effect to, in view of the scope of the provi- 
sions contained ins. 180-A of the Bengal 
Tenancy Act, and the facts and circum: 
stances appearing in the case,'as they appear 
from the judgment of the Court below. ` 

In the result, for reasons stated in our 
judgment in Second Appeal No. 1551 this 
appeal isallowed; the decree passed by the 
lower Courts are set aside, so far as they 
relate to tenancies other than the one repre- 
sented by respondent No. 7. The decrees 
of the lower Courts so far as, they relate to 
the tenancy represented by the respondent 
No. 7 must stand, the appeal to this Court 
being dismissed. The terms of the order of 
remand as made in the connected appeal 
Second Appeal No. 1551 of 1928 will apply 
to this case also. There will beno order as. 
to costs in this appeal. 

APPEAL Ne. 2561 or 1928. 

This is an appeal by the landlord arising 
out of a proceeding started by the tenantsun- 
ders. 180-A of the Bengal Tenancy Act. The - 
lower Oourts have determined the uniform 
annual money rent in respect of the tenan- 
cies covered by the application so made by 
the tenants unders, 180-A of the said Act. 

As against the concurrent decisions arriv- 
ed at by the lower Courts the present appeal 
has been taken andtwo principal grounds 
have been urged in support of the appeal. 
The first relates to the maintainability of 
the application under s. 180.A of the Bengal 
Tenancy Act. It is said that the holdings 
in respect of which the application under 
8.180 A was made by the tenants were not 
utbandi holdings and, therefore, the ap- 
plication under s., 180-A could not be enter- 
tained. < 

In the next place it is contended that even 
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on the assumption that the application was 
maintainable, the Oourts below were not 
justified in following both the procedures 
indicated in s. 180-A in the matter of assess- 
ment of uniform annual money rent. In the 
next place it has been urged that the basis 
upon which the amount of rent has been de- 
termined or fixed by the Assistant Settlement 
Officer and which has been affirmed on 
appeal by the Special Judge was noi justified 
under the law; it was not open to the Assist- 
ant Settlement Officer or for the matter of 
that to the Special Judge to allow a deduc: 
' tion of 72 per cent. from the total rent pay- 
able in respect of the tenancy; that the 
deduction of 7i per cent from the area ac- 
cording to the Settlement Records was 
wholly unjustifiable. 

As to the first of these contentions, name- 
ly, so far as the maintainability of the 
application under s. 180-A of the Bengal 
Tenancy Act, is concerned it is no doubt true 
that the finally published Record of Rights 
shows that the tenancies in respect of which 
the application under s. 180-A of the 
Bengal Tenancy Act was made, were ‘Nam 
matra’ or nominal utbandi holdings. Both 
the Assistant Settlement Officer and the 
Special Judge in the Court of Appeal below 
have, however, come to the definite and dis- 
tinct finding that the lands comprising the 
tenancy were being held under the wtbandi 
system, and that they were really lands held 
under the custom of utbandi or at any rate 
under a form of tenancy locally known 
as utbandi. In this view of the matter the 
application as made under s. ;180-A in 
respect of the tenancies which were the 
subject-matter of this appeal was, in our 
judgment, maintainable. 

Ooming now tothe other points taken in 
support of this appeal it appears to us 
that the following of the two different pro- 
cedures as: indicated in s. 180-A in the 
matter of assessment of uniform annual 
money rent was a procedure which the 
law permitted by the provisions contained 
in the section itself. Asit has been found 
in this case it has not been possible for the 
Assistant Settlement Officer to stick to one 
of the methods indicated in the section and 
it was incumbent therefore to adopt the 
other procedure for the determination of 
rent which had to be determined under 
the provisions of s. 180-A, It appears to 
us, therefore, that there is no substance so 
far as this contention is concerned. 

With reference tothe settlement of rent 
after deduction of 74 per cent. either from 
the entire rent payable or the deduction 
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of 74 per cent. from the area of the 
tenancies concerned, we have to observe 
that so far as the deduction of 74 per 
cent. from the entire rent payable in 
respect of a tenancy is concerned that 
would be within the competency of the 
Assistant Settlement Officer in tha matter 
of settlement of fair and equitable rent, 
and itis atleast doubtful whether a point 
like this could be debated in second appeal 
having regard to this view of the matter 
that a decision settling fair rent could 
not be challenged in second appeal, under 
the provisions of the law as contained in 
the Bengal Tenancy Act. Even if it 
were opened to raise a question like this in 
sezond appeal we are definitely of opinion 
that the procedure adopted by the Assist- 
ant Settlement Officer, which has been 
affirmed on appeal by the Special Judge 
so far as the deduction of 74 per cent. 
From the entire rent payable, is justifiable 
on this ground that the Assistant Settle- 
ment Officer, responsible for settlement of 
fair and equitable rent payable by the tenant 
is required to take matters like this into 
consideration, and he has come to the con- 
clusion that the adoption of such a pro- 
cedure was required in the circumstances 
of the particular case before him. 

Although the learned Special Judge in 
his judgment refers to matters which are 
not relevant for the purpose of discussion 
of this case, namely, the reference to the 
technical Rules and instructions of the 
Settlement Department, the Assistant 
Settlement Officer has observed in his 
judgment that this 7i per cent. allowance 
from.the actual assessable area was made 
on account of closeness of Cadastral Survey 
Measurement. Furthermore, it appears 
from the Assistant Settlement Officer's 
judgment that the deduction was based 
onthe area of each Dag as given in the 
landlord’s Chittas of the years prior to 
1327 B.S. The Special Judge has also 
adverted to this matter and has noticed that 
“in this case it is clear from a compari- 
son ofithe area of each Dag given in the 
Chittas prior to 1327 and the areas of the 
same lands during the settlement opera- 
tions that ails had been included in the 
settlement areas.” In this view of the 
matter it was necessary for the Assistant 
Settlement Officer to take into considera- 
tion the question as to what deduc- 
tion was permissible from the entire 
area so far as it appeared from the Settle- 
ment Records. The deduction, as it is 


-manifest from the judgment of the lower 
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Courte, was given upon materials farnish- 
ed by the landlord's papers, and for the 
reason that ails on the lands had been 
included in the settlement areas. We have 
no hesitation in holding that the deduction 
so allowed by the Assistant Settlement 
Officer and the deduction which has been 
affirmed by the Court of Appeal below, 
was justified on the facts and circumstances 
of the particular case. 

No other ground was urged in support of 
this appeal. 

In the result the appeal fails, and is 
dismissed with costs. Hearing fee is 
assessed at three gold mohurs. As the costs 
of Deputy Registrar who represents the 
minor respondents have already been de- 
posited, the entire costs as awarded above, 
in this appeal will be paid to Mr. A, B. M. 
Akram’s clients. 

The records of the cases out of which these 
three appeals have arisen are to be sent 
down to the lower Court as Soon as prac- 
ticable. 

M. C. Ghose, J.—I agree. 9 

Appeals Nos. 1551, 1552 allowed. 
Appeal No, 2561 dismissed, 





CALCUTTA HIGH COURT. 
ORIMINAL APPEAL No. 863 or 1930. 
March 9, 1931. 

Present :—Mr. Justice Lort- Williams 
"and Mr. Justice S. K. Ghose. 
MEHER SHEIKH AND OTREBRS— 
APPELLANTS 
versus 
EMPEROR-O»rosiTE PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 250, 
937—Conviction on charges not framed, legality of— 
Applicability of ss. 236 and 237—Charge to Jury—., 
Prosecution story false in material part—Duty of” 
Judge to warn Jury—Several accused—Separate con- 
sideration of case against each, necessity of. . 

Section 237, Oriminal Procedure Code, applies only 
to cases which fall within the provision of s. 236 and 
s, 236 applies only to cases where, on the facts, 
proof of whichis in the possession of the prosecution, 
it is clear beyond doubt, if the evidence be believed, 
that one or more of several offences, but doubtful in 
law which of them, has been committed. When the 
facts themselvesare in doubt the sections do not 
apply. [p. 256, col. 2.] 

Akram Ali v. Emperor (2), Kali Charan Mookerji v. 
Emperor (3), Bhowanath Singh v. Emperor (4) and 
Sheoratniv. Emperor (5), followed. 

Begu v. Emperor (6), explained. 

The truetest in such cases is whether the faets are 
such as to give the accused notice of the offence for 
which he iz going to be convicted thoughhe was not 
charged with it,sothat heis not prejudiced by the 
mere absence of a specific charge [p. 2, col. 2.] 

Genu Majhi v. Emperor (7), Hajari Sonar v. Em- 
peror (B), Harun Rashid v. Emperor (9), Dibakar v. 
Saktidhar Kabiraj (10),Jsu Sheikh v. Emperor (11) and 
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Gnanendra Chandra Ghatak v. Emperor (12), referred 
to. eai 
Ifa material part of the prosecution story should 
be disbelieved the Jury should seriously consider 
whether that story should be believed at all and they 
should be warned to that effect |p. 256, col. 2.] 

The Judge should put to the Jury the case of each 
of the accused separately with reference to each 
separate offence. [ibid.] 

Mr. Paresh Lal Shone, 
lants. 

Mr. Khundkar, for the Crown. 

i JUDGMENT. 

S K. Ghose, J.—The three appellants in 
this case have been convicted under sg. 448 
and 323, Indian Penal Oode, and sentenced 
to undergo rigorous imprisonment for one 
year under each section, running Conse- 
cutively in the case of each of the appel- 
lants. 

The prosecution case is that on the night 
of 29th June last year there wasa dacoity 
in the bouse of one Gobinda Mondal of 
Godda, Fiveof the dacoits went into the 
house and they were all recognized. 
Gobinda and his wife Pabitra were 
assaulted. The woman was pressed to state 
where her things were and one of the dacoits 
tried to snatch away an ornament from her 
waist, but this was not successful. 
Ultimately the dacoits ran away. The 
defence was that there was no such 
occurrence and the accused were being 
prosecuted on account of ill-feeling. The 
three appellants and two others were put 
upon their trial ona charge under 8, 395, 
Indian Penal Code. The learned Sessions 
Judge in his charge to the Jury made 
certain references to ss, 448 and 323, Indian 
PenalCode. The Jury by & majority of 
four to one returned a verdict of guilty as 
against the three appellants under ss, 448 


for the Appel- 


and 223, and accordingly they were con- 


victed and sentenced as stated above. f 
It is contended for the appellants that in 
the circumstances of this case, when they 
were charged under s. 395, and not under 
as. 448 and 323, Indian Penal Code, their 
conviction under the latter sections is ba 
in law. The learned Deputy Legal 
Remembrancer concedes that the offences 
under es. 448 and 323 cannot be said to be 
minor offences necessarily involved in the 
charge under s. 392, and that, therefore, 
5, 238, Criminal Procedure Code, would not 
apply. But hehas strongly contended that 
and that so the 
appellants were rightly convicted under 
88.448 and 323, though they were not 
specifically so charged. Now 8. 237, 
Oriminal Procedure Code, only applies to a 
case to which s. 236 can apply. The latter 
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section, as also ss. 234, 235 and 239, are 
exceptions to the general rule that there 
must be separate charges for distinct 
offences. Sections 237 and 238 provide for 
conviction without charge in certain cases. 
Section 235 provides that where different 
facts of the same transaction constitute 
different offences, the accused may be 
charged with and tried at one trial for every 
such offence. Section 238 deals with a case 
where the same transaction involves a major 
and a minor offence, and it provides that 
where the accused was charged with the 
former only, he may be convicted of the 
latter. Section 236 on the other hand deals 
with a transaction which raises a doubt as 
to the offence that has been committed, 
There must not be any doubt as to “the 
single act or series of acts” which constitute 
that transection, thatis to say, there must 
not be any doubt asto “the single act or 
series of acts” which constitute that transac- 
tion, that is to say, there must not be any 
doubtas to the facts. The doubt must be 
asto the inferences tobe deduced from 
those facts, thus making it “doubtful 
which of' several offences the facts which 
can be proved will constitute." 

In the case of Ganesh Krishna v. Emperor 
(1), it was stated: “The doubt referred to 
in 8. 236 is generally described as a doubt 
of law. This phrase is not strictly accurate, 
for it is.a doubt as to subsidiary facts which 
would determine what law was applicable.” 

In that case it was pointed out that the 
expression “facts” used in the wide sense of 
8. 8, Evidence Act, would include the inten- 
tion or knowledge and the result, which 
would constitute the elements of a specific 
offence. Thus when the doubt is ag to one 
of several offences the accused may be 
charged with one of such offences. This is 
before evidence is gone into, But when 
evidence is gone into, and the doubt 
disappears, and itis found that the accused 
committed a different offence with which he 
might have been charged under s. 236, then 
8. 237 comesinto play. Thus s, 237 does not 
apply where the facts themselves are in 
doubt, or where on the facts alleged the 
offence is not in doubt; Akram Ali v, 
Emperor (2, Kali Charan Mookerjee v. 
Emperor (3), Bhowanath Singh v. Emperor 
(4), Sheoratni v. Emperor (5), the last two 
being cases ofthe Patna High Court. lt, 

(1) 10 Ind. Cas. 168; 5 S. L. R. 16; 12 Or. L. J. 224. 

(2) 22 Ind, Cas, 185; 15 Cr. L. J, 41; 8 O. L. J. 574. 


(3) 22 Ind. Oas. 148; 41 Q. 537; 15 Cr. L, J. 4; 18 C. 
L. J. 514; 18 C. W. N, 309 


(4) 43 Ind. Cas 618; 19 Or. L. J. 202; 4P. L. W. 40 
(5) 54 Ind. Cas, 252; 21 Or, L, J. 44. 
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may be that, even after evidence the infe- 
rence will be that the sccused has com- 
mitted one offence or another. For instance, 
the Court may presume that a man, who is 
in possession of stolen goods soon after the 
theft and does not account for his pcsses- 
sion, is either the thief or has received the 
goods knowing them to be stolen. In such 
a case the doubt may be taken up to the 
judgment stage and the Court shall pass 
judgment in the alternative under s. 367, 
Oriminal Procedure Code. But this is of no 
avail where the facts themselves are in 
doubt. Mr. Khundkar has relied on the 
decision of the Judicial Committee in the 
caseof Begu v. Emperor (6). That case 
shows thats. 237 must be read with s. 236, 
and indeed no authority is required for that 
proposition, though it has been stated 
repeatedly. 

The true test is whether the facts are such 
88 to give the accused notice of the oflence 
for which he is going to be convicted 
though he was not charged with it, so that 
he is not prejudiced by the mere absence of 
a specific charge. On this principle was 
decided cases like Genu Majhi v. Emperor 
(7), Hajari Sonar v. Emperor (8), Harun 
Rashid v. Emperor (9), Dibakar v. Saktidhar 
Kabiraj (10), Isu Sheikh v. Emperor (11) 
and Gnanendra Chandra Ghatak v, Emperor 
(12), and the aforesaid two cases of the 
Patna High Court. Begu’s case (6), cannot 
be read as encouraging any rule to the 
contrary. On the other hand a case of no 
prejudice is met by the provision in s, 537, 
Criminal Procedure Code. Ido not think 
it necessary to examine certain other cases 
to which [have been referred, as most of 
them are not in point. Moreover in the 
present case the facts create no difficulty, 

The first information in this case made 
out a clear case of dacoity or attempted 
dacoity. It is alleged that two persons held 
Pabitra and enquired if she had any orna- 
ment with her. The culprita are described 

(6) 88 Ind. Cas. 3; A. I. R. 1925 P.O. 130; 52 I, A. 
191; 6 L. 226; 26 Or. L. J, 1059;7 L. J. 324; 2 0. W. N. 


447; 48 M. L. J. 643; 41 C. L. J 437; 27 Bom. L. R. 707; 
3 Pat. L. R. 95 Cr; 23 A. L. J. 636; (1925) M. W. N. 418 


(P. 0) 
(7) 26 Ind. Oas, 152; 15 Or. L.J. 704; 18 O, W., N, 
16. 
© 71 Ind. Cas. 247; 26 O. W, N. 344; 24 Cr. L.J. 
1 


(9) 94 Ind. Cas. 270; A. I. R. 1926 Cal, 581; 53 O. 
466; 30 C. W. N. 432; 27 Or. L, J. 606. 

(10) 101 Ind. Oas. 180; A.I. R. 1927 Cal, 520; 28 
Or. L. J. 404; 54 0. 476. 

(11) 99 Ind. Cas. 937; A.T. R. 1927 Oal. 200; 31 C. 
W. N. 171; 28 Or. L. J. 201; 45; O. D. J. 484, 

(12) 123 Ind. Cas. 748; A. I. R. 1929 Oal. 807; (1929) 
Or. Cas. 595; 50 O. L. J. 472; 34 0. W.N. 198; 31 Or. 
L. J, 570; 57 C. 807. 


=> Penal Code explained. There 


MEHER BHEIKH Y, 


as “thieves” and “dacoits.” No other 
motive was suggested. The informant 
definitely stated that all these men had 
come to commit dacoity in his cousin's 
house. In the course of his evidence 
Govinda, P. W. No. 2, made statements to 
the same effect. He stated that two of the 
accused had seized and dragged his wife, 
that Jharu Das tried much to take away 
the bicha from her person, but that he could 
not succeed. .Plaintiff?E Witness No. 3, 
Pabitrs, also deposed to the same effect. 
She said that Meher asked her where her 
things were and told her to keep quiet. 
Jharu Das tried to snatch away her bicha, 
but that be could not take it. 

In his charge to the Jury the learned 
Judge, while stating the case for the pro- 
secution, also mentioned that Pabitra 
was asked to state where her things 
were and Jaru tried to snatch the 
bicha from her waist, On these alleged 
facts there was no doubt as to the nature of 
the offence committed; it was dacoity and 
that was also stated in the first information. 
The learned Judge, after referring to the 
evidence, proceeded as follows: “Sections 
. 979,380, 390, 391, 392, 393 and 395 Indian 
was no 
. actual theft in this case. Theft is robbery 
if there is an element of violence in it. It is 
dacoity if there be five or more persons and 
if there is element of violence. If you 
. believe that there was hurt, that five or 
' more persons were concerned in the act, and 
that their object was to cause wrongful loss 
to Gobinda and wrongful gain to them- 
selves by taking away articles from the 
house of Gobinda, then the accused who 
was concerned committed an offence under 
g. 395, though no things were actully stolen. 
If you consider that the number was less 
than five, then the offence would come under 
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B. 393. 
So he clearly told the Jury that, although 
there was no actual theft, still 8. 395, Indian 
Penal Code would apply; if the number was 
less than five, then s. 393, would apply. 
Then, a8 to whether the prosecution case of 
attempted theft was true or not, the learned 
Judge proceeded to comment on the 
evidence regarding the attempt to snatch 
the bicha and the enquiry as to where things 
were kept. After thatthe learned Judge 
stated as follows: “Ji the object was theft, 
and if hurt was caused in theact, then you. 
should bring in a verdict under s. 393, 
Indian Penal Code,or s. 395 according to the 
number of persons who were involved in it. 
“If theobject was not theft then you are 
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to consider whether ss. 448 and 323. Indian 
Penal Code, are applicable. Sections 441, 
442,448 and 323 explained. You are to 
consider whether the culprits who entered 
the house at that hourofnight went there 
with the object of committing an offence, 
If they did'so then they committed an 
offence under s 448. If they or such of 
them as caused hurt did so without any 
provocation, then they committed an offence 
under s. 323. You have heard the evidence. 
Youare to consider whether there is any 
provocation or not. You are to consider 
88. 448 and 323 only if you find that as. 395 
or 393, is not applicable.” 

Here the learned Judge raised a doubt 
as toa question of fact, viz, whether the 
culprits really asked where the valuables 
were kept and tried to seize the bicha. If 
the Jury did not believe that then he 
suggested some other offence, As I said 
above, on the facts alleged, it was dacoity 
and nothing else. What the learned Judge 
said here was not the prosecution case; 
there were no charges under 88.323 and 
448, Indian Penal Oode and the. accused 
had no notice of any such case. In these 
circumstances s.237, Oriminal Procedure 
Oode has no application. There was clearly 
& misdirection. If it was intended that, 
failing s. 393, the accused might be convict- 
ed under ss. 448 and 323, Indian Penal 
Code, then charges should have been fram- 
ed under the latter section. But, in any 
case, if a material part of the prosecution 
story should be disbelieved, it was for the 
serious consideration of the Jury whether 
that story should be believed at all, and the 
Jury should have been warned to that effect. 
There was further misdirection in that the 
learned Judge did not put to the Jury the 
case of each accused with reference to the 
offences under ss, 448 and 323, Indian Penal 
Oode, separately, 

The appeal must. therefore, be allowed 
and the conviction of the appellants set 
aside. The case must be retried according 
to law on suitable charges being framed. 

Lort-Williams, J.—Il agree. Section 
237, applies only to cases which fall within 
thé provision of s. 236. Section 236, applies 
only to cases where, on the facts, proof of 
which is in the possession of the proeecu- 
tion, itis clear beyond doubt, if the evidenee 
be believed, that one or more of several 
offences. but doubtful in law which of them, 
has been committed; When the facts them- 
selves are in doubt the sections do not 
apply. 

Ae: 


Appeal allowed, 
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OUDH CHIEF COURT. 
Ex&OcTION or Droege APPRAL No, 56 
oF 1930. 

March 24, 1931. 

Present; —Mr. Justice Raza and Mr, 

Justice Kiech. - 
Lala GANESHI LAL—DzonEa-Horpz& 
— APPELLANT 
. versus 
IMTIAZ ALI (m1noz) AND OTHEES— 
JUDGMEN r- DEBTORS — RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 48—Limi- 
tation, Act (IX of 1908), ss. 15 (1), 29—Em«ecution of 
decree stayed by injunction—A pplication for execution 
after 12 years—Period of stay, exclusion ef—S. 48, 
Civil Procedure Code, nature, and effect of — Special 
law', meaning of. 

Section 48, Civil Procedure Code, contains an un- 
qualified prohibition subject to the exceptions con- 
tained in cl, (2) thereof, against execution of certain 
kinds of decrees more than twelve years old and is 
not controlled by s. 15 (1) of the Limitation Act. Hence 
an application for execution of sucha decree stayed 
by an injunction or order of Court, filed after twelve 
years from the date of the decree cannot be saved 
from the bar under s. 48 by excluding under s. 15 (1) 
the time during which execution was stayed. 

The Oode of Civil Procedure should not be taken 
to be a special law for purposes of s.29 of the Limi- 
tation Act. : | 

Appeal against an order of the Sub- 
Judge, Bahraich, dated the 3lst May, 1930, 

Mr. Manohar Lal, for the Appellant. 


JUDGMENT.—This is an execution 
first appeal out of a simple money- decree. 

The decree was passed by the Subordinate 
Judge, Lucknow, on the 3rd February 1917, 
It was transferred to the Oourt of the Sub- 
ordinate Judge, Bahraich, for execution. 
The present application for execution was 
made on the 6th July,1929,more than twelve 
years after the date of the decree. Tosave 
the application from the barof 8,48 of the 
Code of Civil Procedure, it was contended 
on behalf of the decree-holder that the 
execution of the decree wae stayed fora 
period of nine months and two days from 
the 30th October, 1917, to the 1st of August, 
1918, under the order of a competent Court 
and that period should be excluded under 
8, 15 (1) of the Indian Limitation Act. This 
contention was overruled by the learned 


Subordinate Judge. He was of opinion that . 


it is not open to the decree-holder to take 
advantage ofthe provisions of s.15(1) of 
the Indian Limitation Act, ass. 45 of the 
' Oode of Oivil Procedure contains. an 
unqualified prohibition against the execu., 
tion of such a decree and is not controlled 
by s. 15 (1) of the Limitation Act. The view 
taken by the learned Subordinate Judge is 
fully supported by the decision of a Bench 
of the Madras High Oourt in the case o 


1352—17 


MAOKENZIH, G, AND 00. LTD. V, BARAKH E. H, ESQ. ` 2 


257 


Subbarayan v. Natarajan (1). It was held 
in that case that s.48 ofthe Civil Proce- 
dure Code contains an unqualified prohibi- 
tion, subject to exceptions contained in cl. 
(2) thereof, agaiust execution of certain kinds 
of decrees more than twelve years old and 
is not controlled by &. 15 (1) of the Limita- 
tion Act, 1908, hencean application for 
execution of euch a decree stayed by an 
injunction or order of Oourt filed after 
twelve years fromthe date of the decree, 
cannot be saved from the bar under s. 48 
of the Code by excluding under s. 15 (1) of 
the Act the time during which execution 
was stayed. The period mentioned in s. 46, 
Civil Procedure Code, is not a period of 
limitation in the strict sense and consequ- 
ently e. 15 (1), Limitation Act is not applic- 
able to it. The appellant’s learned Counsel 
has argued, with reference tos. 29 of the 
Indian Limitation Act, that the Code of Oivil 
Procedure should be taken to be a special 
law. In our opinion this contention is 
not well founded and must be overruled. 
The learned Counsel has not been able to 
refer to any authority in support of his con- 
tention. In our opinion the view taken in 
the Madras case is quite correct and must be 
accepted. : 

We can find no ground for interference 
and dismiss the appeal. The respondente 
are absent, though sufficiently served, 

A. Appeal dismissed, 

(1) 70 Ind. Cas. 396; 45 M, 785; 16 L. W. 68; (1922) 
M, W. N. 424; 43 M. L, J. 168; 31 M. L. T. 140; A. I, 
R. 1922 Mad. 268. 


OUDH CHIEF COURT. 
APPLICATION No. 80 or 1930. 
February 10, 1931. 

Present; —Mr. Justice Hasan, Ohief Judge, 
and Mr. Justice Kisch. 
MAOKENZIE, &. AND Oo. Lrv.,— 
DEFENDANTS—-AÀPPLIOANTS 

versus 
PARAKH, E. H. Esq, PROPRIETOR oF 
Messrs. EDULJI & CO.—PraiNTIFF— 
OppositE PARTY 
Civil Procedure Code (Act V of 1908), ss. 10, 151— 
Stay of swit—Subject-matter of suits different—8. 10, 
applicability of —Inherent power to stay. 
To attract the provisions of s.10, Civil Procedure 
Code, the entire subject-matter of the two suits 


must be the same. t -— ‘ 
Where two eross-suits were instituted one in 


(Oalcutta and one in Lucknow and it appeared 


958 
that even if the suit in the  Oaleutta High 
Court was dismissed the parties would still have to 
go to the Lucknow Court to settle their dispute: 

Held, that the latter suit need not be stayed. 

Chanuan Kuer v. Sahdeo Singh (1). 

Where the case does not attract the provisions of 
8. 10, Civil Procedure Code, and the subject-matter 
in the two suits are different, the Court cannot ex- 
ercise its power under s. 151 to stay one suit till the 
disposal of the other suit by another Court. 

Applicationfor revision of an order of the 
ono d udge,Lucknow, dated the 9th October, 
1930. 

Messrs. A. P, Sen, S.C. Das and D. N. 
Bhattaeharji, for the Applicants. 

Mr. Ram Pershad Varma, R, B., for the 
Opposite Party. 

JUDGMENT.—Thisis the defendant's 
application for revision of anorder of the 
Subordinate Judge, Lucknow, refusing to 
stay the proceedingsin a suit before that 
Oourt pending the disposal of a suit pre- 


viously instituted by the defendant against 


the plaintiff in the Oaleutta High Oourt in 
which the matter in issue is alleged to be 
directly and substantially the same as the 
matter in suit;before the Subordinate Judge, 
Lucknow. 

The plaintiff in the Lucknow suit is the 
proprietor of the firm Messrs. Edulji and 


Oo., carrying on business as Motor Engi-- 


neers at Lucknow and the defendant is 
Messrs. G. Mackenzie and Co., (1919) Ltd., 


carrying on a similar business in Calcutta. 


Messrs. G. Mackenzie & Co.'s suit was 


instituted in Calcutta on the Sth January,, 


1930 and has not yet reached the stage of the 
. framing of issues. Messrs. Edulji and Oo.'s 
suit was instituted in Lucknow on the 2nd 
June, 1230 and it has reached the stage of 
evidence, Indeed thesuit would have been 
decided by now,had it not been stayed 
pending the decision of this Court on the 
present application. 

We have perused the plaints and written 
statements in the two suits. In the Oalcutta 
suit Messrs. G. Mackenzie & Oo. claimed 
from Messrs. Edulji & Co. the price of 
certain Motor Oar accessories supplied to 
the value of Rs. 3,187-4-6. Messrs. Edulji 
and Oo. admit this claim to the extent of 
Rs. 2,962-2-0, but plead that under the 
terms of an agreement between the parties 
for the settlement of the same Messrs, G. 
Mackenzie & Oo. were to take back a 
Willys-Knight. car supplied by them. to 


Messrs. Edulji & Oo., and credit the latter. 


with the value thereof, namely, Rs. 4,630-7-0 
which willleave a -considerable balance in 
favour of Messrs.—Edulji anid Co. In their 
suit before. the-Subordinate.Jtdge, Lucknow, 
Messrs; Edulji and Oo, 


. claimed - this: 


MAOCKANZIE, G. AND CÓ. LTD. 9, PARAKH E, H. B8. 


- 


133 1, C. 1831 


balance from Messrs. G. Mackenzie & Co. 
after allowing them credit for the costs of 
the accessories supplied and adding certain 
expenses incurred by them in sending the 
car to Calcutta; bringing it back and storing 
it in Lucknow owingto the failure of 
Messrs, G. Mackenzie & Oo. tocarry: out 
their part of the agreement. 

It is contended in support of the present 
application that the case is one that is 
governed by  s& 10 ofthe Code of Civil 
Procedure or in the. alternative that this 
Court should stay the proceedings in’ the- 
Court ofthe Subordinate Judge, Lucknow, . 
in exercise ofitsinherent jurisdiction under' 

2151 of the same Code. 

We are clearly of opinion that the case 
does not come- within the four corners of: 
8. 10. As we ‘have ‘already noted, issues" 
have notyet'beeníramed in the Calcutta” 
suit, andin any event itis clear from the: 
circumstances of the two suits that the 
decision ‘in the Oalcutta suit cannot dispose: 
of the entire"matter'in controversy, even if’ 
Meséra Edulji and Co. succeed in establish- . 
ing their counterclaim in the Oalcutta: 
Court. At mostitcan result in the dis- 
missal of Messrs. G. Mackenzie and Co.'s. 


suit and they willstillhaveto go to the 
Lucknow Court for the relief which they 
are at present claiming from that Court, 


If authority isneeded for the proposition . 
that to attract the provisionsofs.10 of the 
Code-of Civil Procedure the entire subject- 
matter of the two suits must be thesame, it 
will be found in the decision of a Bench of: 
this Court in Chanuan Kuer v. Sahdeo Singh 

1). ; 
( The circumstancesof the case as set out 
above do not, in our opinion, disclose any 
reason for this Court to exercise its inherent 
power under 8. 151 of the Code of Civil 
Procedure. 

The result isthat this application fails 

and is dismissed with costs. 


A. Revision dismissed. 


(1) 114 Ind. Oas. 775; 7 O. W. N. 157;]13 R, D. 130; * 
A. I. R,.1929 Oudh.341; 4 Luck. 573. 
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OUDH CHIEF COURT. 
ExsgouTIOoN or DgogEE APPEAL No. 64 or 1930. 
March 17, 1931. 

Present:—Mr. Justice Hasan, Ohief 
Judge and Mr. Justice Raza. 
KAZIM HUSAIN AND OTHEg8— 

Droese- HOLDERS— ÁPPELLANTS 
versus 
SHAMBHOO NATH AND ANOTHRR— 
JUDGMENT DBBTORS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 107, 0. XLI, 
T. 27—Appeal—Additional — evidence—Principles— 
Additional evidence admitied illegally—Validity of 
decree.” : 

The Appellate Court has a discretion to admit 
additional evidence for substantial cause. The power, 
however, should be used sparingly by the Courts and 
great caution must be exercised in admitting new 
evidence. [p. 261, col. 1.] 

When a party could have applied to the lower 
Court for an adjournment to call further evidence 
but does not do so, and takes the chance of a 
judgment in his favour on the evidence then at his 
disposal, he will not be allowed to call it in the 
Appellate Court. [ibid.] 

Where it is not impossible to decide the case 
without taking the additional evidence and there 
is no lacuna or defect to be filled up or xemedied| and 
no substantial cause for taking the additional 
evidence, the evidence so received in appeal should 
i ay out of consideration in disposing of the case, 
ibid. 

Appeal] against an order of the District 
Judge, Lucknow, dated the 4th September, 
1930, reversing that of the Officiating Sub- 
ordinate Judge, Malihabad dated the 
7th December, 1929. : 

Messrs Ali Zaheer and Murió Manohar, 
‘for the Appellants. : 


Messrs. Ram Prasad Varma, R, B., and 
Data Prasad Khare, forthe Respondents. 


JUDGMENT.—This is an appeal 
from an order of the District Judge of 
Lucknow, dated the 4th September, 1930, 
setting aside an order passed by the 
Additional Subordinate Judge of Lucknow 
(Subordinate Judge, Malihabad), in execu- 
tion proceedings, on an application filed 
by the judgment-debtors under O. XXI, 
r. 2, Sch. I, Code of Civil Procedure. 

The fects relevant to this appeal 
may be shortly stated:—Kazim Husain, 
Ram Kishen (now represented by 
his song Ram Narain, 
Shiam and Lachhmi Narain) and Madan 
Mohan obtained a simple money-decree 
against two brothers, Bishu Nath and 
Shambhu Nath,in May 1927. They eventu- 
ally got two houses of the judgment- 
debtors attached in execution of the decree 
and the property was to be sold on the 
Gth of May 1929, to realise the decretal 


amount of Rs. 2,603-4-4. The judgment- 


Radhey: 
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debtors filed an application under O. XXI, 
T. 2 of the Oode of Civil Procedure, on the 
1st of March 1929 alleging that they had paid 
Rs. 2,400 to the decree-holders on the 27th 
of February,1929, and that the decree holders 
had agreed to accept that amount in full satis- 
faction of the decree. No reccipt was filed 
along with the application. A receipt was, 
however, filed on the 6th March 1929, which 
purported to bear the thumb impression of 
Kazim Husain and the signatures (in Muria) 
of Ram Narain and Madan Mohan. The 
judgment-debtors’ application was serious-' 
ly contested by the decree-holders. They: 
(decree-holders) denied the alleged payment 
and aleco the receipt in question, The learn- 
ed Additional Subordinate Judge enquired 
into. the matter and received a consider- 
able amount of evidence on behalf of the 
parties. He dismissed the application on 
the 7ih of December 1929, holding that 
the alleged payment or adjustment of the 
decree was not satisfactorily proved and’ 
the receipt in question was not a genuine 
one. Bishu Nath appealed against the 
order of the learned Additional Subordi- 
nate Judge and the result. was that the 
order was set aside by the learned District 
Judge on the 4th of September 1930. 

The decree-holders have now come to thia 
Court in second appeal. 

We think this appeal should be allowed. 

The judgment of the learned District 
Judge, as we understand it, shows that 
he was very much influenced by the addi- 
tional evidence which was taken by him 
to enable him to pronounce judgment in 
this case He passed an order on the 8th 
of March 1930, directing that the receipt 
and the admitted signatures of Ram 
Narain and Madan Mohan should be sent 
to the Government Examiner of Questioned 
Documenta for &n expert opinion as to the 
signatures. The report of the Examiner 
was received and his evidence was then 
taken on commission. The Examiner found : 
that the iwo signatures on the receipt 
in question were genuine. The learned 
District Judge based his finding as to the 
signatures on thisevidence and then made 
the following observation in his judgment: 

“This finding throws a completely differ- 
ent complexion on the case, for it isim- 
possible to brush aside the receipt on the 
strength of the explanation suggested by 
the learned Additional Subordinate Judge, 

He then proceeded to consider the 
evidence which was rejected by the learned 
Additional Subordinate Judge and came 
to the conclusion that the receipt in 


260 


question was genuine and was for payment 
made "although there are considerations 
which seem to make it improbable that 
the payment should have been made in 
this way.” 

The appellants contended that the learned 
District Judge was not legally justified 
in admitting fresh. evidence by examining 
the Hand-writing Expert. They complain 
that no opportunity was given to them to 
cross-examine the Examiner of Questioned 
Documents and to produce rebutting evi- 
dence. They take objection to the proce- 
dure adopted by the learned District 
Judge. 

_In our opinion the appellants’ conten- 
tion is well-founded. It is true that the 
decree-holder’s application for permission 
to cross examine the Examiner was not 
granted by the learned Judge. The pro- 
ceedings show that after receiving the 
report of the Examiner the learned Judge 
decided totake his evidence and directed 
that the necessary notices should be issued 
to the parties, The date fixed for the ex- 
amination of the witness in Simla was the 
18th of July, 1930. The notice which was 
issued to the decrée-holders was served on 
their Counsel on the 14-15th of July 1930. 
The Counsel refused to accept the service 
on the ground that they had no instructiong 
from their clients. They noted on the back 
of the notice that it should be served on 
the respondents personally. It appears 
that the respondents .were away at that 
time and were not present in Lucknow. 
The service of the notice on the decree- 
holders’ Counsel may be taken to be suffi- 
cient but the fact remains that the service 
was effected on the 15th of July and suffi- 
cient opportunity was not given to them 
to crose-examine the witness who was to 
be examined in Simla on the 18th of July, 
1930. When the decree-holders applied for 


permission to cross-examine the witness. 


their application was rejected by the learned 
Judge. The learned Judge has made the fol- 
lowing observation on this point in his judg- 
ment: *It,was unfortunate that the Examiner 
was not examined. ...... In point of fact I 
do not consider that the cross-examination 
would necessarily have caused me to modify 
my view of his evidence, for it is not asif 
he had (had) merely stated baldly that 
signatures were genuine. He has in his 
report given fairly full and quite convinc- 
ing reasons for his conclusions.” 

This shows how much the learned Judge 
was influenced by the report of the Ex- 
aminer. Legally the Examiners report 
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could be no evidence in the case unless 
and until it was properly admitted. Having 
regard to all the facts and circumstances 
ofthe case, we are of opinion that the 
decree-holders should have been allowed 
sufficient opportunity to cross-examine the 
Examiner and to produce rebutting evi- 
dence. It should be borne in mind that 
the evidence of an expert is to be received 
with caution. It was unfortunate that 
the uncross-examined and unrebutted evi- 
dence of the Examiner was accepted as good 
and sufficient evidence by the learned Judge 
in disposing of this appeal. The evidence 
in question, as it stands, must be rejected. 
Now as to the power of the Appellate 
Court to require evidence to be produced 
for the purpose of enabling the Oourt to 
pronounce judgment. The relevant section 
of the Code of Civil Procedure is s. 107, 
which should be read with O. XLI, rr. 27 
and 28. There is no doubt that s. 107 of 
the Code of Civil Procedure empowers the 
Court to take additional evidence. How- 
ever, under O. LXI, r. 27, the parties to an 
appeal shall not be entitled to produce 
additional evidence, whether oral or docu- 
mentary, in the Appellate Court. But if— 
(a) the Oourt from whose decree the appeal 
is preferred has refused to admit evidence 
which ought to have been admitted, or (b) 
the Appellate Court requires any document 
to be produced or any witness to be ex- 
amined to “enable it to pronounce judg- 
ment, or for any other substantial cause, 
the Appellate Court may allow such evi- 
dence or ddeument to be produced,or witness 
to be examined. Wherever additional evi- 
dence is allowed to be produced by an 
Appellate Court, the Oourt shall re- 
cord the reason for its admission. Rule 28 
of O. XLI deals with the mode of taking 
additional evidence. As observed ‘by their 
Lordships of the Privy Council in Kessowji 
Issur v. G. I. P. Railway (1) the legitimate 
occasion for the application of O. XLI, r. 27 
which deals with the production of addi- 
tienal evidence in the Appellate Court, is 
when, on examining the evidence as it 
stands, some inherent lacuna or defect be- 
comes apparent, not where a discovery is 
made, outside the Court, of fresh evidence 
and the application is made to import it. 
The Appellate Court has, of course, a discre- 
, tion to admit additional evidence for substan- 
tial cause, as held by their Lordships of the 
Privy Council in the case of Indrajit Pratap 
(1) 34 I. A. 115; 31 B. 381; 9 Bom. L. R. 671; 11 C' 


W.N. 721; 60. L. J. 5; 4 A. L. J. 461; 17 M. L. J* 
347; 2 M. L. T. 435 (P. O.). 
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Bahader v. Amar Singh (2). However, the 
power given under s, 107 and O. XLI, r. 27 
of the Code of Civil Procedure should be 
exercised very sparingly by the Courts 
and great caution should be exercised in 
admiting new evidence, as held by their 
Lordships of the Privy Oouncil in the case 
of Sreeman Chunder Dey v. Gopaul Chander 
Chackerbuty (3) and also in the case of 
Mahomed Khaled Shirazi v. Les Tanneries 
Lyonnaises (4), It is noticeable that in the 
case -before us the judgment-debtors had 
been given ample opportunity of having 
the signatures 
expert examination but had failed to avail 
themselves of it. Though they failed to 
avail themselves of the opportunity in the 
trial Court, the course adopted by the 
learned Judge has enabled them to improve 
their case by that very ‘evidence which 
they failed to produce in the trial Court 
at the proper time. When a party could 
have applied to the lower Court for an 
adjournment tocall further evidence, but 
does not do so, and takes the chance ofa 
judgment in his favour on the evidence 
then at his disposal, he will not be allowed 
to call if inthe Appellate Oourt—see Isaacs 
v, Hobhouse (5). We do not agree with 
the learned District Judge that it 
was impossible to decide the case 
satisfactorily without taking the additional 
evidence in question. In our opinion there 
was no lacuna or defect to be filled up or 
remedied and no substantial cause for 
taking the additional evidence in question. 
The so-called additional evidence, as it 
stands, is legally inadmissible and must 
‘be left out of consideration in disposing 
ofthecase. Thecase must be decided on 
the evidence already on the record. 

The result is that,we allow this appeal, 
and setting aside the order of the lower 
Appellate Court, direct that the appeal be 
re heard on the evidence already on the 
record, after excluding the objectionable 
additional evidence mentioned above. As 
the learned Judge has already formed his 
opinion definitely about the case we think 


(2) 74 Ind. Cas 747; 50 I. A.183; 21A. L, J, 554; 4 
P. L. T. 447; A. I. R. 1923 P. O. 128; 1 Pat. L. R. 345; 
2 Pat. 676; 33 M. L. T. 233; 45 M. L. J. 578; 18 L. W. 
728; 25 Bom. L. R.1259; 28 O. W. N. 277; 39 O. L. J. 
318 (P. O.). 

(3)11 M IL A.28; 7 W.R. P. C. 10; 1Suth. P.O, J: 
651; 2 Sar. P. C. J. 215; 20 E. R. 11. 

@ 94 Ind. Cas. 767; 53 L A. 84: A. I. R. 1926 P. C. 
34; 5; (1926) M. W. N. 495; 24 
L. W. 115; 44 O. L. J. 67; » M. L. J. 570; 31 0. W. N. 


5 LR. 1(P. CO). 
ao (1919) 1 K. B. 308, 88 L. J. K. B. 668; 120 L, T. 
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it proper that the appeal should now be 
heard by another Judge. We, therefore, 
direct that the appeal be transferred to the 
Court of the District Judge of Bara Banki, 
for disposal, The appellants will get their 
costs from the respondents in this Court, 
The costs in the lower Courts will abide 
theevent. The respondent No. 2 has filed 
cross-objections. As the appesl has been 
remanded, the cross-objections are with- 


drawn. 
A. Appeal allowed. 


OUDH CHIEF COURT. 
Sgconp OrvinL ArPRAn No. 365 or 1930. 
March 12, 1931 
Present:—Mr. Justice Bisheshwar Nath 
Srivastava. 

RAM AGRE-—PLAINTIFF--ÁPPELLANT. 

versus : 

RAM UDIT AND oTaERS—DREFENDANTS— 

RESPONDENTS. 

Limitation Act (LX of 1908), Sch. I, Arts. 144, 148 
—Co-sharers—One co-sharer redeeming entire mortgage 
—Suit by other co-sharer for his share—Limitation— 
Article applicable—Starting point. . 

A suit by a co-sharer for recovery of possession of 
his share brought against another co-sharer who has 
redeemed the property from a mortgage|is not governed 
by Art.148 ofthe Limitation Act but by Art. 144 and 
limitation in such a case eommences to run against 
the plaintiff from the date on which the defendant 


obtained possession. 
Makhdum Khan v. Jadi (2), followed. 


Second appeal against an order of 
the Subordinate Judge, Gonda, dated 
the 19th August, 1930, 

Mr, Moti Lal Saksena, for the Appellant. 

Messrs. Sri Ram and Suraj Narayan, for 
the Respondents. 

JUDGMENT.—This is a second appeal 
by the plaintiff who has been unsuccessfu 
in both the lower Courts. The facts which 
are no longerin dispute are that a one-anna 
four pies share in village Bhagar Baland 
andan equal share in villge Bairahya in 
Dietrict Gonda, were put to auction sale 
and purchased by Ram Udit, defendant 
No. 1 on the 20th of May, 1901, At the 
time of this purchase, the aforesaid share 
were in the possession of one Bachchu 
Dubey under two deeds of mortgage dated 
the 28th of May, 1890, and the 10th of 
November, 1890. Ram Udit redeemed the 
mortgages in December, 1902 and had 
mutation effected in his favour in respect 
of the entire share inthesame montb. The 
plaintiff came into Court on the allegation 
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that he was not a party either to 
the decree which led “to the sale 
- of the 20th May, 1901, or to the ex- 
.ecution proceedings resulting in that 
sale. He alleged that the sale was, there- 
fore, a nullity so far as he. was con- 
‘cerned and that his one-third interest 
in the aforesaid one anna four pies share 
.in both the villages could not, therefore, 
-be affected by the sale. He accordingly 
claimed a decree for possession over one- 
third of the one anna four pies share in 
the two villages above-mentioned. It is 


admitted that the plaintiff attained majority’ 


in 1910 or i911. The present suit was 
instituted on the 11th of February, 1929. 
Both the lower Courts have held that the 
present suit which was instituted more 
than three years after the plaintifi’s attain- 
ing majority and more than twelve years 
after the defendant Ram Udit obtained 
possession and mutation in his favour, was 
barred by time. 
The only contention urged in support of 
the appeal is that Ram Udit when he 
. redeemed the mortgages in 1902 did so 
in the capacity of a co-mortgagor and that 
_the present suit should be treated as one 
for redemption and as such governed by 
Art, 148 of the Indian Limitation Act. In 
my opinion the contention cannot be accept- 
ed. in the first place the suit laid was one 
for possession and not for redemption but 
even treating it as such there is a long 
string of decisions in this province in 
which it has been held that a suit by a 
co sharer for recovery of possession of his 
share brought against another co- 
sharer who has redeemed the entire mort- 
gage, ca: not be considered to be governed 
by Art.148 but must be deemed to be 
governed by Art. 144 ofthe Indian Limita- 
tion Aet-—Wajih-ud-Din Ashraf v. Ahmad 
Ashraf (1) and Makhdum Khan vw. Jadi 
2). - 
' n the present case itis not denied that 
the entire one anna four pies share was put 
to sale and purchased by Ram Udit, Rely- 
ing on his title under this purchase, Ram 
Udit redeemed the mortgages. He did so 
claiming to be the owner of the entire mort- 
gaged prop:rty and not merely as the 
owner of a part of it. The mutation which 
followed this redemption was also made on 
the same footing. The possession of Ram 
Udit, therefore, from the very commence- 
ment was in the assertion of his exclusive 
(1) 104 Ind, Cas. 400; 4 O. W. N. 713; A.I, R. 1927 


Oudh 347; 2 Luck. 618. 
(2) 9 0. O. 91. 
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ownership of the entire share. Therefore, 
limitation under Art. 144 commenced 
against the plaintiff ever since the defend- 
ant obtained possession and mutation in 
December 1902, In this viewalso the suit 
is long barred by time. : 

I accordingly dismiss the appeal with 
: costs, 

A. Appeal dismissed. 


OUDH CHIEF COURT. 
. APPLIOATION No. $9 or 1930 
March 17, 1931. 
Present :—Mr. Justice Nanavutty. 
KISHUN DUTT—Jvpement-Dastor 
— APPLIOsNT 

versus 

OHHEDI—D«orez-Hotpsr—Oprosite 
Party. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
Step-in-aid of execution—Application with full parti- 
culars but containing mistake as to amount of interest, 
whether application in accordance with law. 

An application for execution which is correct in 
all other particulars is an application in accordance 
with law, even if there isa slight mistake as to the 
amount of interest calculated from the date of the 
decree up to the date of execution, and is a step-in-aid 
of execution within the meaning of Art. 182 (5), 
Limitation Act. 

Application against an order of the Sub- 
ordinate Judge, sitting as Judge, Small 
Oause Court, Gonda, dated the 16th 
September, 1930, 

Mr. Moti Lal Saksena, for the Applicant. 

Mr. H. N. Das, for the Opposite Party. 

JUDGMENT.—This is an application 
for revision under s.25 of the Provincial 
Small Cause Courts Act against an order 
of Munshi Mahmud Hasan, sitting as a 
Judge of the Small Cause Oourt at Gonda. 
The facts out of which this application has 
arisen are briefly as follows: — 

Adecree was passed against the judg- 
ment-debtor Kishan Dat who is the appli- 
cant before me in favour of the deeree- 
holder Oheda Ram, the opposite party, on 
the24th of July, 1925, and it was agreed 
between the judgment debtor and the 
decree holder that instalments of Rs, 50 
were to be paid every six months. Two 
such instalments. were paid, and the decree- 
holder certified payment of these instal- 
ments on the 15th July 1926. Subsequ- 

* ently, on the’ 8th of May, 1929, the decree- 
holder applied for execution of his decree as 
apparently further instalments were not 
paid. This application for execution of the 
decree was correct in all particulars save 
one, and that mistake was in respectof the 
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amount of insterest due on the decretal 
amount. Notice was sent to the decree- 
holder to correct his application for execu- 
tion of the decree in connection with this 
mistake but he failed to turn up, and in his 
absence the application for execution was 
consigned tothe record room. On the 6th 
of February, 1930, the decree-holder sub- 
sequently applied for execution of his 
decres in continuation of his application of 
8th May, 1929. It is contended on behalf of 
the judgment-debtor that this application 
of'8th February,1930, is time-barred because 
the application of 8th May, 1929, was not 
made in accordance with law. I have 
heard the learned Oounsel for the applicant 
at considerable length. He has cited in 
support of his contention the following 
rulings:—Kuppu Swami Chettiar v. Raja- 
gopala Aiyar (1), Gopal Sah v. Janki Koer 
(2, Meghraj Ram Karan v. Abdul Majid 
Khan (3), Abdul Rafi Khan v. Maula Baksh 
(4), Ram Chandra v. Uka (5), Ram Dayal v. 
Narsingh Bahadur Singh (6) and Rugaya 
Bibi v. Parag Tewari (1). 

I have perused these rulings and I find 
that they have no applicability to the facts 
of the present case, The application of the 
8th May, 1929, was correct in all particulars 
except that there was a slight mistake as to 
the amount of interest calculated from the 
date of the decree up to the date of execu- 
tion. 1 agree with the learned Subordinate 
Judge that this application of 8th May,1929, 
was a step-in-aid of execution and that the 
present application of the 6th February, 
1930, is, therefore, not time-barred. In my 
opinion the application of the 8th May, 1929, 
was made in accordance with law and does 
. save limitation. 

There is no force in this application for 
revision and I accordingly dismiss it with 
costs, 

A. Revision dismissed, 

(1) 70 Ind. Oas 324; 45 M. 446 at p. 471; aua 
W., N. 113; 42 M. L. J. 303; 15L. W. 348; A. L R. 
1922 Mad. 79; 32 M. L. T. 27. 

(2) 33 O. 217. 

(3) 63 Ind. Cas. 971; 17 N. L. R. 179. 

(4) Ind, Cas. 37 A, 527. 


(5) 103 Ind. Cas. 279; A. I'R. 1927 Nag, $08. - 
(8)4 O' & ALR. 569. 


(7) 110 Ind. Cas. 704; 5 O. W. N. 353; A, I. R, 1928 
Oudh 337; 3 Luck. 580. 
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OUDH CHIEF COURT. 
: Orvin REVISION APPLICATION No. 58 or 1930. 
March 17, 1937. 
Present :—Mr. Justice Bisheshwar Nath 
Srivastava and Mr. Justice Kisch. 
KANWAL RAM—APPLICANT 


versus 
Musammat GURDEI AND orazss—OProsrrE 
PARTIBS. 

Civil Procedure Code (Act V of 1008), O. XXI, r. 
89— Limitation Act (IX of 1908), Sch. I, Art. 166— 
Application under O. XXI, v. 89— Limitation -Start- 
ing point—Date of bid or date of deposit. 

Applications under O, XXI, r. 89, Civil Procedure 
Code, are governed by Art. 166 of the Limitation Act. 

Under the Givil Procedure Code itis only on the 
date when the bidjis accepted and a declaration is 
made about a person being a purchaser, which 
declaration is to befollowed immediately with the 
deposit of one-fourth of the purchase-money, that the 
sale can be said to have been completed and the 
starting point of limitation for an application under 
r.89 must, therefore, be the date of such declaration, 
and depositand not the date when the bid was made, 

Munshi Lal v, Ram Narain (1) and Jaibahader Jha 
v. Matukdhari Jha (2), followed. 

kalakan Kesri Sahay v. Giant Roy (9), disting- 
uished. 


Civil revision from an order of the Ad- 
ditional Subordinate Judge, Bara Banki, 
dated the 22nd August, 1930, affirming that 
of the Munsif, Fatehpur, District Bara 
Banki, dated the 10th December. 1930. 

Messrs. Zahur Ahmad and M, Hafeez, for 
the Applicant. 


Messrs, Ram Prasad Verma, R. B., and M. 
Hafeez, for the Opposite Parties. 


JUDGMENT.—These are two appli- 
cations for revision and one execution of 
decree appeal all arising out of connected 
matters. Musammat Gur Dei had a money 
decree against Ram Rattan and Ram Datt. 
In execution of this decree she attached the 
mortgagee rights possessed by her judg- 
ment-debtors ina mortgage deed dated the 
9th December, 1903, and a deed of further 
charge dated the 10th December 1903. The 
mortgage rights under these two deeds 
were put up for sale and ultimately sold 
for Re. 1,105 toSubh Karan, who is also a 


. Bub-mortgagee in respect of the aforesaid 


mortgages. After the sale had taken place, 
oneof the judment-debtors, namely, Ram 
Rattan filed an application under O. XXI, 
r. 90 to havethe sale set aside on the 
ground of certain irregularities in the 
conduct of the sale, Some days later, on 
the 7th December, 1929, the other judgment- 
debtor Ram Datt filed an application under 


8.47 of the Code of Civil Procedure 
to have the sale set aside on the 
ground that the sale should have 
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been made through the Oollector. Lastly 
on the 9th of December, 1929, Kewal Ram 
who is a son of Ram Rattan judgment- 
debtor applied under O. XXI, r. 89 of the 
Oode of Civil Procedure to have the sale 
set aside on payment to the decree-holder of 
the amount due to her under the decree and 
a penalty of five per cent. to the purchaser. 
The Revision Application No. 58 of 1930 
is directed against the order passed on this 
application. We are of opinion that it must 
succeed. The learned Subordinate Judge 
held that the application was barred by 
time. We are of opinion that the decision 
is not correct. The rule of limitation 
governing applications under O. XXI, r, 89 
of the Code of Civil Procedure is to be 
found in Art 166 ofthe First Schedule of 
the Indian Limitation Act. The terminus 
a quo for such application is the date of 
the sale. It isadmitted thatifthe 8th of 
December; 1929, is regarded as the date of 
sale then the application under O. XXI,r. 
89 is within time. The learned Subordinate 
Judge, however, has held that the 7th of 
December must be deemed to be the date 
of thesale. The position with regard to 
the matterof sale is this. The sale com- 
menced on the 6th November, 1929. It was 
continued on the 7th of November, 1929, 
The only -bid made on this date was a bid 
of Rs. 1,105 by Subh Karan Singh. The 
sale officer on the came date made a report 
to the Oourt informing of the bid of 
Rs. 1,105 made by Subh Karan Singh. On 
ihis report the learned Munsif endorsed 
an order to the effect that the sale .be 
closed. This endorsement also bears the 
date of the 7th of November. On thenext 
day the sale officer made a note that 
in pursuance of the order of the Court he 
closed thesale on the 8th of November, 1929 
and received one-fourth of the purchase 
money from the purchaser and put 
into Court through a tender. The 
learned Counse! for the respondent-pur- 
chaser contends that the date on which 
Subh Karan Singh made his bid for 
Rs. 1,105, which was ultimately accepted, 
should be regarded as the date of the gale. 
This argument seems to us to overlook the 
provisions of O. XXI, r. &4 which provides 
that "on every sale of immovable property 
the person declared to be the purchaser 
shall pay immediately after such declaration 
a deposit of twenty-five per cent. etc." 

The proceedings to which reference has 
just been made show beyond all doubt that 
Subh Karan Singh was declarded to be 
the purchaser only on the 8th of Novem- 
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ber and that the deposit of twenty-five per 
cent. was also made on the same date. 
In view of this provision of the Oode of 
Oivil Procedure we thinkthat it is only 
on the date when the bid is accepted and 
a declaration made abouta person being a 
purchaser, which declartion is to be fol- 
lowed immediately with the deposit of the . 
one-fourth of the purchase money, that the 
sale can be said to have been completed 
and the starting point of limitation for an 
application under r. 89 must be the date 
of such declaration and ‘deposit and not the 
date when the bid was made. This view 
is supported by a decision of Allahabad 
High Court in Munshi Ram v. Ram Narain 
(1) and ofthe Patna High Court in Jaibaha- 
dar Jha v. Matukdhari Jha (2), The learn- 
ed Oounsel for the respondents has, on the 
other hand, relied onda decision of the 
Oaleutta High Court in Chowdhry Kesri 
Sahay v. Giani Roy (3). This cass is quite 
distinguishable. The only question which 
arose for consideration in that case was 
whether the date of confirmation of sale 
can be regarded as the date of sale for the 
purpose of determining the starting 
point of ‘limitation. No such question 
arises in this case. We are of opinion 
that the application made under O. XXI, 
r. 89 on the Yth of December, 1929 
having been made within thirty days from 
thedate of the sale was within time. We 
must, therefore, set aside the order ofthe 
lower Appellate Court and direct that the 
deposit py Kewal Ram should be accepted 
and the sale set aside. The applicant 
Kewal Ram will be allowed his costs in this 
Court against the respondents. 

Having regard to theorder which we 
have passed above it is unnecessary to 
discuss the other two cases. We dismiss the 
Revision Application No. <9 of 1930 which 
arises out of the objections raised. under 
O. XXI, r. 90 and the Execution of Decree 
Appeal No. 61 of 1930, But in view of the 
fact that the sale has been set aside by 
reason of the deposit under O. XXI, r. 89, we 
direct that in the proceedings under O. 
XXI, r. 90 as well as under s 47 the par- 
ties shall bear their costs throughout. 


A. Order set aside. 

(1) 17 Ind. Cas. 783; 35 A. 65; 10 A. L. J. 475. 

(2) 76 Ind. Oas. 113: 2 Pat. 548; (1923) Pat. 190; 4 P. 
L. T. 498; A. I. R. 1923 Pat, 525. 

(3) 29 0.626. 


132 1,0, 1931 


OUDH CHIEF COURT. 
FULL BENCH. 
SHoonD Orvit APPEAL No. 308 of 1930. 
. April 2, 1931, 

Present:—Mr, Justice Hasan, Ohief Judge, 
Mr. Justice Raza and Mr. Justice 
Bisheshwar Nath Srivastava. 
MOHAMMAD IBRAHIM AND ANOTHER 
—DEFENDANT8— ÀPPELLANTS 
versus 
ZAHUR AHMAD-—PLAINTIFE AND 
ANOTHER—DEF#NDANT— RESPONDENTS. 

Oudh Laws Act (XVIII of 1876), s. 18—Pre-emption 
—Righis of pre-emptor and vendee—Crucial date for 
determination—Date of sale or date of suit. . 

The claim ofa pre-empter as regards the preferen- 
tial right to purchase the property must be determin- 
ed with reference to the position of his co-sharership 
not only at the date of sale but also at the date of 
suit; and the position claimed by the vendee must be 
determined only with reference to his position asa 
co-sharer at the date of sale.  [p. 269, col. 2. 

Rai Gaya Prasad v. Fayaz Husain (1), Basdeo v. 
Bir Indar Bikram Singh (2), Janki Prasad v. Ishar 
Das (6), Khan àv. Mahanda (T), Nuri Mian v. Ambika 
Singh (10),Sewa Ram v. Azim Khan (11) and Sadiq 
Husain Khan v. Muhammad Karim (12), followed. 

Tahawar Khan v. Madho Ram (3), Amir Hasan v. 
Sardar Begam (4), Kheri Singh v. Deo Kunwar (5), 
Manna Singh v. Behari Singh (8) and Lal Ragoindra 
Partab Sahi v. Abu Jafar (9), referred to. 

The words “entitled to a right of pre-emption’ in 
s. 13, Oudh Laws Act, must be construed as meaning 
“entitled at the date of suit”. There is nothing in the 
language of the section to support the interpretation 
that a person entitled to a right of pre-emption at 
the date of sale may bring a suit to enforce such 
right even after he has ceased to be so entitled. 
Both on principle and under s. 13, Oudh Laws Act, 
the plaintiff in a suit for pre-emption must show that 
he possessed the necessary qualifications not only at 
the date of sale but also at the date of suit. [p. 288, col. 
1 


JEN against the decree of the Subordi- 
nate Judge, Sultanpur, dated the 27th 
August, 1430, reversing that of the Munsif, 
Sultanpur, dated the 10th April, 1930, 

' Mr. Akhtar Husein, for the Appellants. 
Mr. Hyder Husein, for the Respondent. 
The case was heard by Bisheshwar Nath 

J., and was referred toa Full Bench. 


ORDER OF REFERENCE TO A 
FULL BENCH. 

Bisheshwapr Nath, J.—(January 12th, 
1981).— This appeal arises out of a suit for 
pre emption. 

“The suit was based upon a sale-deed 
dated the 21st of March, 1929, executed by 
the defendant No. lin favour of defendants 
Nos, 2 and 3, It comprises two plota of 
land in Mauza Asispur. At the date of sale 
these two plots formed part of Khata No. 6 
in Patti Jafar Khan. 

The plaintiff pre.emptor is a nephew of 
the vendor and at the date of sale was a co. 
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sharer in the aforesaid Khata No. 6. He 
instituted a suit for pre-emption on the 29th 
of November, 1929, but before the institu- 
tion of the suit an imperfect partition of the 
village had been carried out through the 
Revenue Courts and this partition came into 
effect from the Ist of July, 1929. As a 
result of this partition the plots in suit 
formed part of Khata No, 13 of Patti Mansab 
Khan. The vendees are proprietors of 
several other khatas in this Patti Mansab 
Khan. The pre-emptor has no share in this 
Patti. But his share lies in Khata No. 33 
Patti Zahur Ahmad. It is conceded thatif 
the rights of parties are to be determined 
according to the state of affairs as it existed 
at the date of sale, then the plaintiff pre- 
emptor has a preferential right to purchase 
the property as against the vendee. On the 
other hand it is admitted by the learned 
Counsel for the plaintiff-respondent that if 
the state of affairs existing at the date of 
suit is to be relied on, then the vendee de- 
fendants have a preferential right as com- 
pared to tte plaintiff, 


The learned Subordinate Judge relying 
on the authority of two cases decided by this 
Court, namely, Rai Gaya Prasad v. Fayaz 
Husain (1) and Basdeo v. Bir Indar Bikram 
Singh (2), has held that the plaintiff must 
succeed on the basis of the title which he 
had at time of sale when the cause of action 
accrued in his favour, The correctness of 
this view is challenged by the appellants, 


The learned Counsel for the appellants 
has relied upon the decisions of the late 
Court of the Judicial Commissioner of Oudh 
in Tahawar Khan v. Madho Ram (3), Amir 
Hasan v. Sardar Begam (4) and Kheri Singh 
v. Deo Kuwar (5), in support of the argu- 
ment that the pre-emptor must show a 
valid title not only at the date of sale but 
also 8t the time when he brings his suit. 
He has also referred to a FullBench decision 
of the Allahabad High Oourt in Janki 
Prasad v. Ishar Das (6), and a decision of 
the Punjab Ohief Oourtin Khan v. Mahanda 
(7) in support of the same view. He has 
further relied on certain observations of the 
late Mr. Justice Misra in the Full Bench 
decision of this Oourt in Rai Gaya Prasad 
v. Fayaz Husain (1) as supporting his 

(1) 125 Ind. Oás. 841; 7 O. W. N. 622; 5 Luck, 12; A. 
I 138 mod. O ee 70. W. N.8 

. UAS. 1 . . " ; 
oh ds ; 35; A, I. R. 1930 

(3) 11 O. O 90. 

c 3 Ind. Oes. 546; 12 O. O. 229. 

5) 46 Ind. Cas. 339; 5 O. L. J. 215, 

(6) 21 A. 374; O. W. N. (1899) 126, 

(7) 32 P. R, 1 902, 
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. contention. In my opinion the two decisions 
ofthis Court relied upon by the learned Sub- 
ordinate Judge do not cover exactly the 
point which arises for determination in 
this appeal. The decisions of the late Court 
of the Judicial Commissioner of Cudh seem 
tolend support tothe contention of the 
appellants. The learned Oounsel for the 

. plaintiff respondent on the other hand relies 

:on two decisions of the late Court of the 

, Judicial Comissioner of Oudh in Manna 
Singh v. Behari Singh (8) and Lal Ragoindra 

:Pratab Sahi v. Abu Jafar (9), and con- 
tends that theright which accrued in favour 

:0f the plaintiff at the date of sale cannot be 
affected by anything that happens after- 
wards, He argues that the earlier decisions 
of the late Judicial Commissioner's Court 
followed the view prevailing in the Allah- 
abad High Oourt which has not found favour 

in the later cases. 

The matter seems to me to be one of con- 


siderable importance and one which fre-. 
quently arises in pre-emption cases in this - 
I, therefore, think it desirable . 


province. 
.that I should refer the following question of 

law for decision by a Full Bench under s. 14 
.(2) of the Oudh Courts Act :— 

Should the respective claims of the pre- 
emptor and the vendee, as regards the pre- 
ferential right to purchase property, be de- 
termined with reference to the position of 


their co-sharership at the date of sale or with - 
reference to the position as it exists at the. 


date of suit ? 
' Raza & Bisheshwar Nath, JJ.— 
- (March 28, 1931).—The question which was 
referred by one of us to the Full Bench is as 
"follows :— ` 

“ Should the respective claims of the pre- 

emptor and the vendee, as regards the: pre- 
: ferential right to purchase property, be de- 

termined with reference to the position of 

their co sharership at the date of sale or 

with reference to the position as it exists at 
“the date of suit?” 

The facts which gave rise to this reference 
are briefly as follows:—On the 21st of March, 
1929, Ali Ahmad, defendant No. 1 executed 
a sale-deed in favour of Mohammad Ibrahim 

. Khan and Ghulam Rasul Khan defendants 
: Nos.2 and3 in respect of two plots of land then 
situate in Khata No. 6 of Patti Jafar Khan in 
‘Mauza Asispur. Zahur Ahmad, plaintiff was 
admittedly a co-sharer in the aforesaid Khata 
“No 6 of Patti Jafar Khan at the date of gale. 


(8) 10 O. C. 183. 
(9) 54 Ind. Cas. 371; 22 O. O: 353; 60. L. J. 618; 2 


V. P. L. R. (0) 66 
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It is also admitted that he was not given anY 
notice as required by s. 10 of the Oudh Law8 
Act. On the other hand the vendees-defend- 
anis had no share in Patti Jafar Khan. Their 
share lay in another patti. Thus it is the 
common case of both the parties that at the 
date of sale the plaintiff was a co-sharer 
of the subdivision of the tenure in 
which the property sold was comprised 
under cl (1) of s 9 of the Oudh 
Laws Act, 1876, whereas the defendants 
(vendees) were co-sharers only of the whole 
mahal under cl. (2) of that section. dt. ap- 
pears that at the date ofsale, proceedings of 
an imperfect partition of the village Asispur 
were pending in the Revenue Court. This 
partition came into effect from the lst of 
July, 1929. Asarusult of it the two plots 


-which formed the subject-matter of the sale 


in question were allotted to Khata No. 13 of 
Paiti.Mansab Khan. The plaintiff has no 


. share in this patti, his share having been 


thrown in Khata No. 33 of Patti Zahur Ah- 
mad. The vendees, though they have ‘no 
share in Khata No. 13 of Patti. Mansab Khan, 
yet they are proprietors of several other 


-khatas in that patti.: Subsequent to this 


partition coming into force the plaintiff on 
the 29th of November, 1929, instituted a 
suit for pre-emption which has given rise 
to the present appeal. It is not disputed 
that on the date of the institution of this 
suit the plaintiff's position was only that. of 
a co-sharer of the whole mahal under cl. 
(2) ofs. 9 of the Oudh Laws Act whereas the 
position of the vendees had, as a result of 
that partition, improved into that of a co- 
sharer of the sub-division of the tenure 
under the lst clause of that section. 

The question, therefore, involved in the 
reference is whether the determination of 
the respective rights of the pre-emptor and 
the vendee is to be based on the state of co: 
sharership as it existed at the date of sale 
or on the state as ithad come into existence at 
the date of suit InRai Gaya Prasad v. Fayaz 
Husain (1) alFull. Bench of our Court consist- 
ing of Mr. Justice Wazir Hasan, Acting Ohief 
Judge,Mr. Justice Misra and Mr. Justice Pul- 
lan held that a vendee who at the date of the 
sale was not aco-sharer cannot defeat the 
suit brought by a pre-emptor by acquiring 
the position of aco-sharer during, the pen- 
dency of the suit provided he has not ac- 

.quired such a position from a person who 
was entitled to a notice under s. 10 of the 
Oudh Laws Act, 1876, and had not received 
it and whose right of pre-emption was no; 
extinguished by any rule of law on the date of 
the acquisition by the vendee. This decisiop 
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emphasises the principle that in pre-emption 
suits the question as regards the rights of 
the vendee which were under consideration 
in that case, must be determined with refer- 
ence to the terms of the Statute,namely, the 
Oudh Laws Act, 1876, In asubsequeut 
case Basdeo v. Bir Indar Bikram Singh (2) 
a Division Bench consisting of the Hon’ble 
the Chief Judge and Mr. Justice Pullan 
relying uponthe Full Bench ruling just 
mentioned decided that a purchaser cannot 
use a title acquired by him subsequent to 
the origin of the cause of action in a pre- 
emption suit as a defence against a pre- 
emption suit instituted after his acquisition 
of the said title. The learned Judges con- 
stituting the Division Bench, who were also 
members of theFull Bench, were oi opi- 
nion that though the Full Bench ruling 
concerned with a case where a vendee ac- 
quired a right after the sale yet the prin- 
ciple underlying that decision applied 
equally to a case in which the right on which 
the vendee relied came into existence simul- 
taneously with the sale. We think that we 
are bound by the decision of the Full Bench 
and we must abide by the interpretation 
placed on it by two of the learned Judges 
who constituted the Full Bench. We will, 
therefore, accept the position that the rights 
of the defendants-vendees must ¿be deter- 
mined with reference to their position as 
co-sharers at the date of sale, This posi- 
tion, as we have already stated, was that of 
a co-sharer of the mahal under cl. (2), s. 9 of 
the Oudh Laws Act, 1876. 

Then there remains another part of the 
question under reference, namely, as re- 
.gards the rights of the pre-emptor. We are 
definitely of opinion that the Full Bench 
case, Rai Gaya Prasad v. Faiyaz Husain 
(1), is not decisive on this point, In our 
opinion.the position of a plaintiff is essen- 
tialy different from that of & defend- 
ant. We think, therefore. .we are free 
to consider this question  independ- 
ently of that decision. Mr. Hyder.Husein, 
the learned Counsel for the plaintiff-res- 
pondent has strenuously argued that the 
adjudication as regards the rights of the 
pre emptor also must be based strictly upon 
the provisions of the Statute. He has 
strongly contended that we cannot call in 
the aid of any general principles so as to 
affect a right which has accrued in the pre- 
emptor's favour under the provisions of the 
Oudh Laws Act, We are of opinion that in 
spite cf the law of pre-emption in Oudh being 
embodied in a Statute there are certain 


general principles of universal application 
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ignored. A plaintiff 
can succeed only on the strength of 
his own title. When any person seeks 
the assistance of the Oourt, it is not 
enough for him to show that a right 
accrued in his favour at some time anteced- 
ent to the suit, but he must also show that 
the right subsisted in his favour at the date 
of the institution of his suit, As arule the 
question as regards the title of the plaintiff 


which cannot be 


: is to be judged with reference to the state 


of affairs asit exieted at the date of the 
plaint. Weare unable to find anything 
peculiarin a case of pre-emption which 
would justify a departure from this rule 
based on sound principle. 

In the course of arguments one of us 
asked Mr. Hyder Husein if he could point 
to any other class of cases in which it could 
besaid that the plaintiff is entitled toa dec- 
ree in his favour though he may have lost 
the title which formed the basis of his 
claim, at the date of suit. He mentioned 
only one such case, namely, that of 
a Hindu widow who was chaste at her hus- 
band's death but has become unchaste be- 
fore the institution of her suit claiming in- 
heritanee to her husband. Weare of opi- 
nion that it is not a case in point because it 
ie governed by a positive rule of Hindu Law 
on the subject but there is no such rule 
eitherin the generallaw of pre-emption or 
in the Oudh Laws Act in favour of a pre- 
emptor. 

The argument on behalf of the plaintiff 
is that once a cause of action has arisen in 
favour of a pre-emptor under the provisions 
of the Oudh Laws Act, he is entitled to 
maintain a suit in respect of it in spite of 
any change which might have taken place 
in the position of the plaintiff since, If we 
carry this to its logical conclusion, a co- 
sharer who becomes entitled to aequire 
property by pre-emption would be entitled 
to claim a decreefor the pre-emption even 
though he might have sold away all the 
property which entitled him to the right of 
pre-emption before the date of suit. If we 
examine the situation a little more closely 
a further absurdity would arise in as much 
as it is admitted by the learned Counsel for 
the plaintiff respondent that if a co-sharer 
who was entitled toanotice under s.10 of 
the Oudh Laws Act and has not received it, 
sells his interest to another person, such 
transferee acquires the same right of pre- 


: emption which had accrued in favour of his 


vendee. This view is supported by the de- 
cision of the Full Bench in Rai Gaya Pra- 
sad v. Faiyaz Husain (1). This being go, 
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will thè original co-sharer and his trans- 
ferees both have the same right? 1f it is 
said that in such a case the original co- 
sharer would lose his right, then what of the 
argument that the right which had once ac- 
erued in favour of the pre-emptor under 
the provisions of the Oudh Laws Act can- 
noi bedefeated by anything which takes 
place subsequent to the accrual ofthe cause 
of action ? 

Let us now examine the provisions of the 
Oudh Laws Act and see if there is anything 
in them to compel us to accept the plairtiff'e 
contention, Section 9 of the Act lays down 
the orderin which the right of pre-emption 
can be claimed by various classes of co- 
sharers, in other words, it lays down the 
qualifications which are required to be pos- 
sessed by a pre-emptor in order to entitle 
him to a right of pre-emption. Section 10 
provides for the issue of notice to all persons 
who are entitled to a right of pre-emption 
in the case of a proposed sale. Section 13 
lays downthat “any person entitled to a 
right of pre-emption may bring a suit to 
enforce such right on any of the following 
grounds”, one of these grounds being that 
no due notice was given as required by s. 
10. Theabsence of necessary notice under 
8. 37 isa ground on which a guitcan be in- 
stituted, as distinct from the qualifications 
which entitle the pre.emptor to maintain 
his action for pre-emption. These qualifica- 
tions are to be found in the terms of 6. 9, 
The words “ entitled to a right of pre emp- 
iion" as used in s, 13, must in our opinion, 
be construed as mesning “ entitled at the 
date of suit.” This is the only construction 
consistent with the general principles to 
which reference has been made above. We 
are unable to see anything in the language 
of this section to justify the interpretation 
put by the plaintiff that a person entitled 
to a right of pre-emption at the date of sale 
may bring a suit to enforce such right even 
after he has ceased to be so entitled. We 
are, therefore, of opinion that both on the 
ground of principle and also on the 
terms of s. 13 of the Oudh Laws Act, 1876, 
the plaintiff in a suit for pre-emption, must 
show that he possessed the necessary qualifi- 
cations not only at the date of sale but also 
at the date of suit. 

Lastly turning to the case-law, we think 
that thereis a large body of decisions in 
support of the view adopted by us In 
Janki Prasad v. Ishar Das (6), a Full Bench 
of the Allahabad High Oourt held that in 
order that a suit for preemption may be 
successfully maintained, itis necessary not 
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only that a cause of action should arise in 
favour of the pre-emptor at the time of the 
sale on which the suit is based but that 
such cause of action should subsist at the 
time when the suit is brought. This view 
has ever since been consistently followed in 
that Oourt. Thesame view was taken by a 
Bench of the Oalcutta High Court in Nuri 
Mian v. Ámbika Singh (10). Itis no doubt 
true that these decisions were passed in 
suits for pre-emption based on Muhammadan 
Law or on principles of justice, equity and 
good conscience. Our object in referring to 
them is to show thatall the Oourts in this 
country, whether administering Muhammad- 
an Law or Statute! Law or principles of. 
justice, equity and good conscience, are 
agreed that the determination of the'righta of 
a plaintiff ina pre-emption suit must . be 
based on his rights as they existed at the 
date ofthe suit. In this connection it might 
be pointed out that the Legislature in 
codifying the law of pre-emption in the 
Agra Province has embodied this principle 
in s, 19 ofthe Agra Pre-emption Act (Act 
XI of 1922), which goes the length of 
providing that the pre-emptor must have a. 
subsisting right of pre-emption at the time 
of the decree. 

It is a matter of history that the law of 
pre-emption, as enacted in Ohap.II of the 


Oudh Laws Act, 1876, was borrowed 
mainly from the law of  pre-emp- 
tion as enacted for the Punjab four 


years earlier by the Punjab Laws Act, 1872. 
Most of the provisions are identical in 
language and there is hardly any difference 
in principle in the law of pre-emption asit 
obtains in thetwo Provinces. In Khan v. 
Mahanda (7) it was held that the pre- 
emptive right of a co-sharer of land in joint 
holding does not subsist after the partition 
at the application of the vendee, Again in 
a recent decision of-the Lahore High Court 
in Sewa Ram v. Azim Khan (11) a Bench 
consisting of Sir Shadi Lal, Ohief Justice, 
and Mr. Justice {Le-Rossignal held that in 
order to sustain a claim for pre-emption the 
plaintiff must prove, not only that at the 
time of the saleshe possessed the qualifica- 
tions which conferred upon him the right to 
pre-empt the property, but also that those 
qualifications subsisted at the time when 
the suit was brought. 

Turning now to the case-law in this 
Province we find that in Tahawwar Khan v, 
Madho Ram (3)it was held by Mr. Piggott 


(10) 34 Ind. Cas. 869; 44 O. 47; 200. W. N.1099 
24 Q. L. J. 140. 
(13) 84 Ind, Cas, 610. 
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A. J. O., that the plaintif in a pre-emption 
suit must be able to show a valid and 
-subsisting title at the time when he brings 
his suitinto Court. The same view was 
adopted by a Bench of the Judicial Commis- 
siover’s Court consisting of Messrs. Evans 
and Tudball in Amir Hasan v. Sardar 
Begam (4). In this case they went a step 
further and held that the plaintiff pre- 
emptor must show a valid title on the date 
of the decree of the Court of first instance. 
Again in Kheri Singh v. Deo 
Kunwar (5) another Bench of the Judicial 
Commissioner's Court consisting of Mr. 
Stuart and Pandit Kanhaiya Lal held that 
theright of aplaintiff to enforce pre-emption 
must exist not only at the time of the sale or 
foreclosure but also at the time of the 
institution of a suit to enforce that right. 
It may be pointed out that even in the Full 
Bench decision of this Court to which we 
have already made reference Rai Gaya 
Prasad v. Faiyaz Husain(1), two of the 
learned Judges constituting that Bench 
seem to have been of the same opinion. 
Mr. Justice Misra remarked as follows:— 
“It has, however, been consistently held in 
the Province of Oudh that although it is 
incumbent for a pre-emptor to show that he 
had a preferential right to purchase at the 
date of the sale, yet, if events have subse- 
quently happened, which deprive him of 
this preferential right, he would not be 
entitled toa decree. This may happen in 
various ways, for instance, he may sell the 
property on the basis of the ownership of 
which he was entitled to preempt or by 
virtue of a subsequent partition his share 
might be thrown in 4 patti or mahal other 
than that in which the share sold is 
situate.” 
- The observations of Mr. Justice Pullan 
were to the following effect:— 

“It may be considered too late at this stage 
to permit a plaintiff to claim pre-emption in 
a suit when he has already lost his position 
as a  co-sharer, because this view 
has been consistently held for a long period 
of years and on the principle of stare decisis 
it is inadvisable now to absolve the plaintiff 
from the necessity of proving at least that 
at the time of bringing the suit he is ene of 
those persons entitled under the Oudh Laws 
Act todo so. Further than this I would not 
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Thus if for no other reason, at least on the 
principle of stare decisis, we must abide by 
the rule consistently followed in this 
province and hold that determination of the 

"rights of the plaintiff must be based not 
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merely upon his position asaco-sharer at 
the date of sale but also upon the position 
of his co-sharership at the date of suit, It 
has already been pointed out that at the 
date of suit the plaintiff was only in the 
position of co-sharer under cl. (2) of s. 9, 

The answer which we would, therefore, 
return to the question referred tothe Full 
Bench is that the claims of the pre-emptor 
must be determined with reference to the 
position of his co sharership not only at the 
date of sale but also at the date of suit and 
that the position claimed by the vendee 
must be determined only with reference 
bu position aa a co-sharer at the date of 
gale. 

Hasan,C. dJ.—(March 25th, 1981)—I have 
had occasion to consider the principle 
underlying the question which has been 
referred for opinion to this Bench as a 
Judge of the late Court of the Judicial 
Commissioner of Oudh in Sadiq Husain 
Khan v. Muhammad Karim (12) and again as 
a member of this Court in Rai Gaya Prasad 
v. Faiyaz Husain (1). 

I have had the advantage of reading the 
common judgment of my léarned brothers 
Raza and Srivastava in this case. My 
learned brothers have accepted the decision 
ofthe Full Bench in the last mentioned 
case to which I still adhere, I have, there- 
fore, nothing more to say. My answer to the 
question is,therefore, the same as is given by 
my learned brothers. 

Bisheshwar Nath, J.—(April 2nd, 
1951)—The facts of this case have been fully 
stated in my order dated the 12th of 
January, 1931, The anewer returned by the 
Full Bench to the ‘question which was 
referred to it for decision is that the claims 
ofthe pre-emptor must be determined with 
reference to the position of his co-sharership 
not only at the date of sale but also at the 
date of suit and that the position claimed 
by the vendees must be determined only 
with reference to their position as co-sharers 
at the date of sale. The result, therefore, is 
that the plaintiff pre-emptor and the 
defendants-vendees must both be regarded 
as cosharers under cl. (2) of 5.9 for the 
purposes of determining the preferential 
right between them. Thus their rights 
being equal lots must be drawn. 

Lots have been drawn in the presence of 
Mr. Hyder Husein, the learned Oounsel for 
the plaintiff and Mr. Akhtar Husain, the 
learned Counsel for the defendants vendees, 


v, EABUR ÀBMAD, 


(12) 70 Ind. Cas. 53; 25 O. O. 319; 90. Le J. 458: 
A 1989 Oudb 389 456; 
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The result of it is that the defendants- 
vendees are successful. 


I accordingly allow the appeal, set aside 
the decision of the Court below aud dismiss 
the plaintiffs suit with costs in all the 
Courts. 


4. Appeal allowed. 


OUDH CHIEF COURT. 
ORIMINAL APPEAL No. 48 or 1931. 
April 2, 1931. 
Present:—Mr, Justice Kisch. 
HAZARI-——APPELLANT 
versus 


EMPEROR-—RzEsPONDENT. 

Civil Procedure Code (Act V of 1908), s. 4, O. XVIII, 
r.6—Oudh Laws Act (XVIII of 1876), s 19—Ewi- 
dence of witness given in Urdu but recorded im 
English—Need for explaining same to witness—Ap- 
plicability of O. XVIII, r. 6 to Oudh—Criminal trial— 
Benefit of doubt. 

Under s.19, Oudh Laws Act, it is necessary to in- 
terpret the evidence recorded in English to a witness 
who gives his evidence in another language such as 
Urdu only if he dees not understand English, and 
requests that his deposition be interpreted to him. [p. 
270, col. 2.] 

Under s. 4, Civil Procedure Code, it is this section 
of the Oudh Laws Act which applies to the record- 


ing‘of evidence in a criminal case in Oudh and not. 


O. XVIII, r. 6, Civil Procedure Oode. [ibid.] 

In a criminal case where different constructions 
can be placed on an incident consistent with the 
evidence in the case, it is right to put the construction 
that is most favourable to theaccused. [p. 271, col. 1.] 


Appeal against an order of the Addi- 
tional Sessions Judge, Kheri, dated the 19th 


January, 1931. 


Messrs. Ghulam Hasan and Iftikhar Hu- 
sain for thefAppellant. 
Mr. Ali Mohammad, for the Crown. 


JUDGMENT.—Hazari, appellant has 
been convicted by the Additional Sessions 
Judge of Kheri of an offence under s. 193 
and has been sentenced to three years’ 
rigorous imprisonment! : 

Hazari was a witness in a civil suit brought 
by one Gaya Prasad against Madari on 
the basis of a promissory’ note for Rs. 2,000. 
Aiter giving credit for two payments of 
Rs. 25 and Rs. 340 in 1926 and one payment 
in 1927, the suit was‘ brought in respect of 
the balance. In defence “Madari' pleaded 
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the payment of thesum of Rs. 1,340 on th? 
31st of October,1926, to Gaya Prasad's father | 
Raghubar Dayal deceased and produced a. 
receipt for this amount purporting to have 
been executed by Raghubar Dayal. This 
receipt was found to be a forgery and 
Madari was convicted of offences under 
s. 471 read with s, 467 and s. 193 of the 
Indian Penal Code. He was sentenced 
to 5 years’ rigorous imprisonment. 
and the conviction and sentences were 
upheld on appeal by a Judge of this 
Court. , s 

Hszari was examined, as a witness by 
Madari in connection with this receipt, and 
itisin respect of his statement made on 
oath in the Court of the Subordinate Judge: 
in this connection that he has been con- 
victed and sentenced as set out above, 

It is contended on behalf of the appellant 
that the conviction is bad because the 
evidence of Hazari which was given in 
Urdu, but was recorded by the Presiding 
Judge in Englisb, was not interpreted to 
the witness as required by the provisions 
of O. XVIII, r 6 ofthe Oode of Civil Pro- 
cedure. This contention was sleo raised 
before the learned Additional Sessions 
Judge, but was rejected by him, and in my 
opinion rightly rejected, because under 
8.19 of the Oudh Laws Act, which is un- 
doubtedly applicable to the case, it is. 
necessary to interpret the evidence recordeed 
in English to a witness who gives his 
avidence in another language and does not 
understand English, if such witness requests 
that his deposition be interpreted to him. 
There is no doubt in my mind that under: 
8.4 0f the Code of Civil Procedure it is the 
section of the Oudh Laws Act which applies 
to the recording of evidence in the case and | 
not O. XVIII, r.6 of the Code of Oivil 
Procedure. 

On the merits of the case it is contended 
by learned Counsel for the appellant that 
the statement made by Hazari, when in the. 
witness-box in the civil suit, was not of 
such & nature that it can be definitely stated 
that it was a false statement, and that 
Hazari knew it to be false so as to support 
a.conviction under s. 193 of the Indian 
Penal Code. In my opinion there is some 
substance in this contention. 

The material part of the statement made by 
Hazari in the witness-box runs as follows:— 

“About two yearsor more ago Madari 
gave some money but I cannot remember 
the amount: it was over Rs. 1,000 but I do 
not know. Ram Dayal wrote the receipt 
and gave it to Madari.” 
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Now there can be no doubt whatever that 
the receipt for Rs. 1,346 itself was impudent 
forgery. Norcan there be any doubt 
that the object of Madari in putting Hazari 
into the witness-box was to support 
this receipt. What we have to consider, 
however, is the intention and knowledge of 
Hazari. The statement itself is extremely 
vague. There had been several payments 
in respect of the promissory note in suit 
which were supported by the receipts, one of 
them being made about two months before 
the date of the forged receipt. In a criminal 
casa, where different constructions can be 
placed on any incident consistent with 
the evidence in the case, it is right to put 
the construction that is the most favourable 
to the accused. Hazari was giving evidence 
about an incident which had occurred three 
years before. He may well have been 
present at one or more of the genuine pay- 
ments. 
him when he gave evidence and the only 
words in his deposition set out above which 
connect his evidence with this receipt are: 
"Tt was over Rs. 1,000." He, howaver, prafaces 
this statement by saying “I cannot remember 
the amount,” and immediately qualifies it 
with the words “But I donot know". Hazari's 
defence in the Court below was that his 
statement related to some other receipt and 
considering the vagueness of the words 
used, it seems to me difficult to rule this 
possibility out. The Oivil Oourt having 
failed definitely to tie down Hazari's state- 
ment tothe forged receipt for the sum of 
Rs. 1,340 leaves a lacuna in the prosecution 
case and a doubt as to what was actually in 
Hazari's mind of which he must be given 
the benefit, 


I accordingly allow the appeal, set aside 
the conviction and sentence of the Oourt 
below and acquit the appellant of the 
offence under s. 193, Indian Penal Code. He 
wil be immediately set at liberty. 


A. Appeal allowed. 


RAM KISHAN LAL v. MOHAMMAD BAQAR KHAN; 


The forged receipt was not bafore. 
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OUDH CHIEF COURT. 
Szoonp Oivit ApPEAL No, 245 or 1930, 
January 9, 1931. 

Present :—Mr. Justice Raza and 
Mr. Justice Nanavutty. 
RAM KISHAN LAL ANDOTBERS— 
PLAINTIFF8— APPELLANTS 
versus 
MOHAMMAD BAQAR KHAN—Deranpant 
— RESPONDENT. 

Hindu Law—Joint family—Mortgage by manager— 
Subsequent mortgagee paying up mortgage— 
Right to re-imbursement—Absence of proof of neces- 
sity for prior mortgage, effect of. 

A concurrent finding that a debt was incurred for 
legal necessity cannot be impugned in second appeal - 
ifitis based on admissible evidence. [p. 272, col. 1.) 

The manager of a Hindu family mortgaged an 
item of joint family property with possession in 1905. 
This mortgage was redeemed in 1913 by a subsequent 
mortgagee andthe defendant to whom the property 
was again mortgaged in 1919 paid off the mortgage of 
1913 and thus got possession of the property. The 
members of the family instituted a suit for posses- 
sion in 1926 contending that the mortgage of 1919 
was not for legal necessity. 

Held, that as the plaintiffs had never questioned the 
mortgages of 1905 and 1913, the defendant was en- 
titled to claim the amount payable under the mort- 
gage of 1905 even though there wasno proof that 
that mortgage was executed for legal necessity. [p. 
272, col. 2. 

Masalo v. Azizullah Khan (1), followed. 

Second appeal from the decree of the 
Sub-Judge,  Partabgarh, dated the 29th' 
March, 1930. 


Mr. Radha Krishna, for the Appellants. 


Messrs. Haidar Husain and D. P. Khare, 
for the Respondent. . 


JODGMENT.—This is a plaintiff's 
second appeal, The dispute in this. case 
relates to some plots in villages Ganai Dih 
and Gang Pattiin the District of Partab- 
garh. The facts of the case are fully set 
out in the judgments of the lower Courts. 
The defendant is in possession of the pro- 
perty in suit as a mortgagee from Sri 
Krishna. The plaintifis and Sri Krishna 
were members of a joint Hindu family, 
Sri Krishna was the managing member 


: of the family. He mortgaged the property 


in suit to the defendant Mohammad Baqar 
Khan for Rs. 1,425 on 25th April, 1919 (Ex. 
A-9). He alsoexecuted a deed of further 
charge in favour of Mohammad Bagar 
Khan for Rs. 400 on 14th November, 1922 
Hx. A-10. The defendant entered into pos- 
session of the property in suit under the 
mortgages executed by Sri Krishna. The 
property was subject to certain prior 
mortgages which were redeemed by the 
defendant. These prior mortgages were . 
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also executed by Sri Krishna. Sri Krishna 
died in December, 1924. The present suit 
was brought by the plaintiffs on 12th 
August, 1926. The plaintiffs brought the 
suit for possession of the property in dis- 
pute against the mortgagee, Mohammad 
Baqar Khan, on the allegations that it 
formed part of the joint family property, 
that the property. was joint and ancestral 
property and that the mortgage was not 
executed for any legal necessity and was 
not, therefore, binding on them. The 
claim was resisted by the defendant on- 
various grounds. There were several re- 
mands in this case from time to time. In 
disposing of this appeal, we do not think 
it necessary to state the circumstances 
under which the case was remanded from 
.time to time. The suit was eventually 
decided by the learned Munsif of Kunda 
on 2nd May, 1929. He ordered that the 
plaintiffs should get possession of the pro- 
perty insuit on payment of Rs. 865 8-0 to 
the defendant. The learned Subordinate 
Judge modified the decree on appeal, He 
ordered that the plaintiffs shouldeget pos- 
session of the property on payment of Rs, 
1,609-13 0. The plaintiffs have now come 
to this Court in second appeal. We think 
there.is no substance in this appeal, 


Out ofthe items detailed in the mort- 
gage Ex, A-9, the only items which are 
now disputed are the followingifour items: 
(1) Rs. 232; (2) Re. 270-10-0 (or Rs. 268); (3) 
Rs. 150; and (4) Rs. 245. 


So far as items Nos. 3 and 4 are concerned 
it is not open to the plaintiffs to question 
the finding of :the learned Subordinate 
Judge about them, the reason being that 
it has been found that these debts were 
contracted for legal necessity. The finding 
of the learned Subordinate Judge is based 
upon admissible evidence and cannot be 
impugned in second appeal. The second 
item also must be allowed. It has been 
definitely found that Rs, 125 out of Rs, 200 
were borrowed for legal necessity. The 
remaining Rs. 75 were also borrowed for 
family expenses, It is in evidence that 
Sri Krishna had a large family and that 
he used to incur debts for the support 
of the family. The item of Rs. 268 (or 
Rs. 270-10-0) is made up of the sum of 
"Rs. 200 and interest thereon, 


Item No. 1 of Rs. 232 only remains to be 
considered. Itis true that no legal neces- 
pity has been strictly provedin respect of 
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this item, but it has:been found that the 
original mortgage, which was executed by 
Sri Krishna in favour of Matabadal, was 
& possessory mortgage of 7th July,1905, for 
Rs. 200. When Sri Krishna mortgaged the 
same property to Raghubar and others 
they redeemed the mortgage of Matabadal 
in 1913. When the property was mortgaged 
to the defendant in 1919 by Ex. A 9 he 
paid off the mortgage of 1913 and thus got 
possession of the property as mortgagee. 
The plaintifis have been out of possession 
of the property comprised in the mortgage 
ever since 1905. They never questioned 
the validity of the mortgages executed by 
Sri Krishna who was the managing member 
of the family. We see no reason why the 
defendant should not claim the rights of 
the prior mortgagees in respect of the pro- 
perty in dispute. The principle of the 
decision in the ease of Masalo v. 
Azizullah Khan (1), helps the defendant's 
contention, In our opinion the learned 
SubordinateJudge was not wrong in allow- 
ing this item also to the defendant. 
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There is no difficulty so far as Ex. A-10 
is concerned. It has been definitely found 
thatthe legal necessity of this debt is 
sufficiently proved. This finding, which is 
a finding of fact based upon admissible 
evidence, must be accepted by this Court. 


No other point was argued in this appeal 
before us. The result is that the appeal 
fails andmust be dismissed, Hence we 
dismiss the appeal with costs. 


A. Appeal dismissed, 


(1) 20 Ind. Cas. 275; 16 O. 0. 119. 
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RANGOON HIGH COURT. 
FULL BENCH. 
Civin REFE.E«OE No, 5 or 1981. 
March 26. 1931. 

Present :—8Sir Arthur Page, Kr., Chief 
Justice, Mr. Jus ice Carr and Mr. 
Justice Maung Ba 
U TUN HLAING-—APPELLANT 
versus 
MAUNG SEIN AYE AND ANOTHER 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. ,7—Decree 
against legal representative—Attachment and sale in 
execution—Omission to object—Separate suit to estab- 
lish legal representative's own right—Maintainability 
—Effect of fraud. 

Where a person is impleaded as defendant in a 
suit aslegal representative ofa deceased person and 
the suit is decreed against him in that capacity, and 
in execution of the decree certain property is attached 
and brought to sale and purchased by one who isa 
stranger to the suit, no objection being taken in the 
execution proceedings either to the attachment or to 
the sale of the property, he cannot, in a suit in which 
he is the defendant and the auction-purchaser is the 
. Plaintiff, be allowed to plead in defence that he has an 
interest inthe property sold in his own right and 
“not as legal representative of the deceased person 

and that that interest did not pass to the auction-pur- 
chaser at the sale in execution 

Per Page, C J.— The true rule to be collected from 

the authorities is this, that all questions between 
the parties to the suit or their representatives relat- 
ing to the execution, discharge or satisfaction ofthe 
decree must be raised and determined in the execu- 
tion proceedingsas provided by the Code and not 


otherwise, and that the parties or their representatives ' 


are precluded from raising or canvassing any such 
questionin any separate suit or proceedings. The 
right of the parties or their representatives to 
agitate any such question in a subsequent proceed- 
ing does not and cannot depend upon whether the 
person seeking to raise the question happens to be 
the plaintiff orthe defendant in the later suit. At 
the same time, where the judgment-debtor and his 
representatives have been kept in ignorance of the 
execution proceedings by reason of the fraud of the 


judgment-creditor or the decree-holder, the party . 


orthe representatives of the party so aggrieved 
would be eesitled to institute proceedings torecover 


possession of property upon the ground ‘that it was ` 


not liable to attachment or sale, if possession, of the 
property had been given pursuant to asale in execu- 
tion of the decree; and upon the same ground would 
be entitled to resist a claim to possession of the pro- 
perty in a suit brought in ejestment by the deeree- 
holder or auction-purchaser.[p 276, col. 2: p.277, col. 1 

Ramabhadra Naidu v. Kadirivasami Naicker (15), 
explained. 

Mohan Singh Chowdhury v. Panchanan Sadhukhan 
(9 , Bentmadhab Mandalv. Rat Charan Ari (10) and 
Laksham Chandra Naskar v. Ramdas Mondal (14), 
referred to. 


Civil reference in Second Appeal No. 466 . 


of 1930, arising out of O I. Appeal No. 34 of 


4930 of the District Court of Hanthawaddy. 


ORDER OF REFERENCE TOA 
FULL BENCH. 


Carr, J — Stripped of non-essentials the. 


. facta of this case are as follows. Ko Thaw 
132-18 
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and the second defendant-respondent is her 
daughter by a prior marrisge, 

In Suit No. 17 of 19.8 of the Sub-Divi- 
sional Court of Kyauktan a Ohettyar firm 
obtained a decree against Ko Thaw as the 
legal representative of Ma Kale Ma, and 
againet him personally. In Oivil Esecution 
No. 98 of 1928 of the same Court a holding 
of paddy land measuring  70'01 acres 
was attached. In, Civil Miscellaneous 
No. 18 of 1929 of the same Court, Ma Ngwe 
Myaipng and her brother Maung Soe Win 
applied for removal of the attachment, 
claiming to be owners of the land in their 
own right, and not as heirs of their mother 
Ma Kale Ma, They obtained, on the 27th 
May, 1929,*an order removing. the attach- 
ment ona one-half interest in the lane, 
which was found to belong to them. 

But in four other suits in the District 
Court of Hanthawaddy, crecitors had 


‘obtained decrees against Ko Thaw and 


Maung Soe Win both personally and as 
legal representatives of Ma Kale Ma and 
against Ma Ngwe Myaing as legal represent- 
ative of Ma Kale Ma. )n proceedings in 
execution of each of these decrees the same 
land was attached, no objection was taken 
by Ngwe Myaing to any of these attach- 
menta and the land was brought to sale by 
the District Court under these decrees on the 
Ist June, 1929, and was brought by the 
present plaivtiff-eppellant U Tun Hlaing, a 
stranger to the suit for Rs, 10,4.0, 
Symbolical possession was given to him and 
he found the first defendant in possession 
asatenant. The first defendant refueing 
to attorn to him as bis tenant, U Tun 
Hlaing filed this suit agairst him for 
damages for use and occupation, The first 
defendant pleaded that he had signed a 
tenancy agreement in favour of Maung Soe 
Win and Ma Ngwe Myaing; he was quite 
willing to pay the rent to whoever was 
entitled to it, but did not wish to have to 
pay twiceover On this Maung Soe Win 
and Ma Ngwe Myaing were jointed as 
defendants in thesuit. Maung Soe Win 


- disclaimed interest and took no further part 


in the suit. (The fact that the decrees in 
the District Court were sgainst him person- 
ally suffices to account for thie.) Ma Ngwe 
Myaing, however, claimed to be the owner of 
a one-fourth interest in theland in herown 
right and not as the heir of her mother, Ma 
Kale Ma. Both Courts below have found her 
claim established and consequently have 
given.the plaintiff a decree only for three- 
fourths of the amount claimed by him, and 
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against this he appeals.. The respondents 
have not appeared. 

An important and difficult question of 
law arises in the appeal. It is I think 
settled law that.a person who is impleaded 
in a suit asa legal representative 
of a deceased person is & party to the 
suit within ihe meaning of s 47 of 
the Oivil Procedure Oode. In this Court 
this has been decided in V. T. Arunachalam 
Chetty v. Maung San Ngwe (1. Ma Ngwe 
Myaing if she had any claim to the attached 
property in her own right ought to have 
raised that claim in the executing Court by 
way of an objection to the &ttachment and 
sale. She did not do this in respect of 
the four attachments in the District Court, 
Put send by ‘and allowed tho sale to pro- 
ceed, . 

The question is, whether, in these circum- 
stances, she can be allowéd to set up that 
cisim in defence in the present suit. i 

U Tun Haling being a stranger to the 
previous suits and to the execution proceed. 
ings he cannot, in my opinion, be held to be 
a party to those suits within the meaning 
of s.47 of the Code of Oivil Procedure. 
Their Lordships of the Privy Council in 
Prosunno Coomar Sanyal v, Kali Das Sanyal 
(2) exorsessed approval of the decisions 
in Sakharam Govind Kale v. Damodar 
Akharum Gujar (3) and Kuriyali v. Mayan 
(4), and ssid “It is ofthe utmost importance 
that all objections to execution sales should 
be disposed of as cheaply and as speedily as 
possible. Their Lordships are glad to find that 
theCourtsinIndia have not placed any narrow 
construction on the language of s, 244 (now 
8. 47) and that when a question has arisen as 
to the execution, discharge or satisfaction of 
a decree between the parties to the suit in 
which the decree was passed, the fact that 
the purchaser, who is no party to the suit, 
is interested in the result has never been 
held to be a bar to the application of the 
section.” This dictum was again approved 


by the Boardin Ganapathy Mudaliarv. Krish- . 


nama Chariar (5) 

But an examinstion of these cases shows 
thatin the first three the decree-holder was 
a party to the suit, while in the fourth he 
was also the auction-purchaser. In the 


ge 83 Ind. Cas. 550; 2 R. 168; A. I. R. 1924 Rang. 


(2) 19 I. A. 166; 19 O. 683; 6 Sar. 209. 

(3) 9 B 458. l 

(4) 7 M 255; 8 Ind. Jur. 133. ` 

(5) 44 Ind, Oas. 855; 45 I. A. 54; 23 M. L. T. 198; 
27 O. L. J. 367; 31 M. L. J. 463; 4 P. L. W. 310; (1918) 
M. W. N. 310; 22 C. W N. 553; 16 A. L. J. 353; 41 
M, 403; 20 Bom, L. R. 580; 8 L. W, 421 (P.O), 
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present case none of the decree-holders in 
the earlier suite are parties, and there is 
thus a considerable difference sufficient to 
make these decisions not directly applicable. 

The fact remains, however, that the ques- 
tion whether the property in suit was liable 
to sale in execution of the decrees was 
clearly a question within the scope of s. 47 
and was also a question between the parties 
to the suit in which those decrees were 
passed, aud ought, therefore, under that 
section to have been decided by the execut- 
ing Court but was not raised in that Court by 
Ma Ngwe Myaing. In Basti Ram v. Fattu 
(6) a Full Bench of five Judges of the. 
Allahabad High Oourt held that:— 

“The provisions of s. 244 (c) of the Oivil : 
Procedure Code, prohibit not only a suit 
between parties and their representatives, 
but also a suit by a party or his repre- 
sentatives against a purchaser at ‘a 
sale in ‘execution of the decree, the object 
of which is to determine a question which 
properly arises between the parties or their 
representatives, and relates to the execution, . 
discharge or satisfaction of the decree.” 

In that case, the auction-purchaser was 
also the, decree-bolder and the judgment- 
debtor had raised his objection to the sale 
of the‘ property in the execution Oourt, 
which decided it against him. He 
then sued to recover possession of the . 
property. Thelearned Judge said (page 
148*), “If the question be of this nature it 
is one which by s. 244 must be determined 
by order of the Court executing the decree 
and not by separate suit, and it is imma- 
terial whether the party did. or did not 
raise it prior to the auction sale at the time 
of execution. If he did not, he lost the re- 
medy which the Legislature has provided.” 

I should note, however, that some of the 
arguments on-which this decision was based 
were drawn from:the wording of s, 316 of. 
the Oode, which is now divided between 
O. XXI, r.94 snd s. 65 and thatins. 65 the 
wording of the provision has been consider- 
ably modified. , I think, however, that the 
alteration .has little or no effect on the 
principle involved. NE : 

This decision was approved in Durga 
Charan Mandal v. Kali Prasanna Sankar (7) 
and again in Dwarkanath Pol v. Tarini Sama, 
ker Roy (8). In the second of these cases the 


judgment-debtor. was the defendant, andit , . 


(6) 8 A, 146; A. W. N. (1886) 37. 
(7)96 C. 127; 3 O. W. N. 586. 
.(8) 34 O. 199; 5 C. L. J. 294; 11 C. W. N. 513. 
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was held that he was debarred from setting 
up his objection tothe attachment and sale 
by way of defence to a suit by the auction- 
purchaser. 

More recent cases to the same effect are 
Mohan Singh Chowdhury v. Panchanan 
Sadhukhan (Y) and Benimadhab Mandal 
v. Rat Charan Ari (10). Tne last case was 
very similar in all respects to the case now 
before me, The defendants had been de- 
fendants in the suit as legal representa- 
tives of a deceased person, they had not in 
the'execution proceedings raised any objec- 
tion to the attachment and sale of the pro- 
perty, and their claim was that they were 
owners of the property in their own right 
and not as successors to the estate of the 
deceased. In asuitby the auction-purchas- 
er who was, however, also the decree-holder 
it was held that they were not entitled to 
set up this plea asa defence, 

In Gokulsing v. Kisnansing (11), the plaint- 
iff was the auction-purchaser and a stranger 
to the first suit. He sued for possession of 
the property. The defendants were legal 
representatives of the judgment debtor and 
had been brought on the record in execu- 
tion. It was held that they were debarred 
from setting up in defence to the suit a plea 
that they ought to have raised in the exe- 
cuting Oourt by way of objectionto the 
attachment and sale, 

Dulla v. Shib Lall (12), also follows . the 
decision in Basti Ram v. Futtu (6), as 
does Jagneswar Sikdar v. Kailash 
Chandra Mandal (13) in which again the 
defendant was held debarred from raising 
the plea in defence. 

There isa series of decisions in which it 
has been held that although a pariy may be 
debarred by s, 47 from raising a claim by a 
separate suit, that is, as plaintiff, he is never- 
theless not so debarred from raising that 
claim by way of defence in a separate suit, 
I need notcite these cases in detail; they 
have been fully considered by a Full Bench 
of five Judges of the Oaleutta High Court in 
Laksham Chandra Naskar v. Ramdas Mondal 
(14), in which it was held that the decisions 
are erroneous: In his judgment Rankin, 
O. J., explains the meaning ofs 47 [at page 
802 of 33 0. W. N 795] as follows: **......... 


ia 99 Ind. Oas. 180; 53 O. 837; A. I. R. 1927 Oal. 


(10) 117 Ind. Cas. 558; 56 C. 467; A. L R. 1929 Ogl. 

247; 33 O. W. N, 165. 
(11) 7 Ind. Oas. 457; 34 B 546; 12 Bom.L. R. 539. 

. (12; 36 Ind. Oas. 281: 39 A 47; 14 A L. J. 816. 

d (Ie Ind. Cas. 126; 28 C. W. N. 821; A. I. R. 1925 
al. 81. ; 
(14) 118 Ind. Oas. 857; 33 C. W.N. 795 at p, 802; A. 

I. R. 1029 Cal. 374; 49 O. L.J. 441 (F. B.). 
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‘ shall be, determined by the Court execut» 
ing the decree’. This does not mean merely 
that the executing Oourt must determine 
it, if it ia raised iu the course of the execut- 
ing proceedings. It means that the Court 
executing the decree is given exclusive 
jurisdiction over this matter as being one 
that relates to the execution, The words 
‘and not by a separate suit’ show clearly 
that the section is forbidding for this pur- 
pose the use of the ordinary means where. 
by rights aredetermined. This ison my 
reading of the section an express negative 
to carry out and make clear the purpoee of 
the section in pointing to a particular Court 
as the proper Oourt..... To say that 
questions relating to the execution of the 
decree 'shall be determined by the Court 
executing the decree’ means more than 
that such Oourt has jurisdiction to deter- 
minethem. How much more? Merely that 
ihe Oourt when called upon is not to 
shirk its duty? Certainly not. it means 
that a party to a suit which has been 
decreed, who finds it necessary to raise such 
questions as are mentioned must get them 
determined in the execution and cannot 
carry them for decision to another jurisdic- 
tion..... In these circumstances the argu- 
ment that the section says ‘and not by a 
separate suit’ as distinct from ‘and not in 
8 separate suit’ seems to me to be pedantic 
rather than substantial. The ordinary rule 
on questions of jurisdiction is that relief 
which a Oourt cannot give toa plaintiff it 
cannot give at all." 

These remarks seem to me to express 
correctly the meaning of 8.47; though with 
regard to the arguments on the words by 
and in Ishould be inclined to go somewhat 
farther that the learned Ohief Justice and 
to say, with all deference to the Judges who 
have accepted the argument, thatit is mere 
trifling with words. To me, it seems, thatif 
& question is decided by a suit, it is decided 
in that suit, and if it is decided in the 
suit it is decided by the suit, and, there- 
fore, the use of one word rather than the 
other makes no difference to the meaning 
of the section. 

Another case which has come to my notice 
is Ramabhadra Naidu v. KadirivasamiNaic. 
ker (15). The head-note of tne report runs as 
follows:-— 

“Qertificates of sale are documents 
of title which ought not to be lightly 
regarded or loosely eonstrnued. 

(15) 63 Ind. Cas. 708; A. I. R, 1922 P. O. 252; 48 I. A. 
155: 44 M. 483; (1921) M W. N, 374; 14 L. W. 125; 
3 y L. R. P. O. 83; 30 M. L. T. 34; 24 Bom, L.R, 692 
(P. C. 
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“Where upon & ale under a mortgage 
deeree the purchaser has been given a sale- 
certificate which plainly includes certain 
property and has been put into possession, 
it is not open to the Court in'a subsequent 
euit by the morigagor's representatives to 
hold by referring back to the mortgage-deed 
that the property in question was not sold 
under the decree. Under s, 47 of the Civil 
Procedure Code of 1908, the title of the pur- 
chaser can be questioned only by a petition 
in the execution proceedings and not by a 
separate suit, and when a petition is barred 
by limitation the salecannot be questioned." 

This is very strongly and definitely word- 
ed, but seems to me to go beyond what their 
Lordships said in their judgment which 
was "Oertifieates of sale are documents of 
title which ought not to be lightly regarded 
or loosely construed: There is full 
opportunity for challenge of sll proceedings 
in the execution of a mortgage-decree at the 
time, and ‘exceptinclear cases’ a purchaser 
ought not to be harassed inhis possession by 
disputes arising years after his purchase. 
They are consequently unable to assent to 
the view taken by the High Oourt, that any 
part of the panna? lands should be excluded 
from the sale certificate and they think that 
the Subordinate Judge was right in hold- 
ing that they were all bound by the decree 
and included in the sale." 

The words "except in clear cases” intro- 
duce some doubt as to exactly what their 
Lordships really meant,. and this doubt 
is not lessened by the fact that on a perusal 
of the whole judgment it would seem that 
that case particularly merited the descrip- 
tion “a clear case” since their Lordships 
fully accepted the finding of both Oourts in 
India. Some of the land sold under the 
mortgage-decree was not in fact included 
in the mortgage. It may be that there is a 
clerical error and that the words should 
read “clear cases of fraud”, but both reports 
are the same and I think we must deal 
with them as they stand. Thus treated the 
judgment supports the proposition I now 
put forward, but it is not entirely conclusive. 

Ona consideration of these authorities 
and of the words of s. 47 my view of the 
effect of that section is that it debars a party 
to a suit from raising otherwise than in the 
execution proceedings any question of the 
class described in the section which arises, 
or which he might if so disposed have raised, 
between himeelf and the other party to the 
suit. He may not raise it either in attack, 
asiplaintiff or in defence, as defendant either 
by or in any separate suit between bim- 
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gelf on. the one hand and, on the other hand 
either the opposite party to the first suit or 
any person who has derived a title to the pro- 
perty in question from the sale in execution. 
That is, he may notraise it against the 
auction- purchaser whether a stranger to the 
decree or not. i 

I should be quite prepared to decide this 
appeal accordingly, but the question is 
important, and is I think one which it is 
desirable that there should be an authorita- 
tive decision of this Court for the guidarce 
of Courts subordinate to it. I think it best, 
therefore, tc make a reference, the more 
so, because the appeal has been argued 
before me ex-parte. 

I refer the following question for decision 
by a Bench or by & Full Bench as the 
Hon'ble the Ohief Justice may decide:— 

“The second respondent in this appeal 
was impleaded as defendant in several suits 
as legal representative of a deceased person 
and those suits were decreed against her in 
that capacity, In execution of those decrees 
certain property was attached and brought 
to.sale, and was purchased by the appellant, 
who was a stranger to the suits. No objec- 
tion wastaken by the respondent in the 
execution proceedings either to the attach- 
ment orto the sale of the property. She 
has now, in a suit in which she is a defend- 
ant and the auction-purchaser is the plaint- ` 
iff, pleaded in defence that she has an 
interest in the property sold in her own 
right, and not as legal representative of 
the deceased person, and that that interest 
did not pass to the auction-purchaser at the 
sale in execution. Oan that plea be enter- 
tained by the Court ?" 

Mr. P. K. Basu, for the Appellant. 

JUDGMENT. 

Page, C. J.—The material facts are set 
out in the order of reference and I am so 
fully in agreement with the reasoning and 
the conclusion of Garr, J., that I should be 
prepared to adopt the order of reference as 
the judgment of the Full Bench. I desire, 
however, to add a few observations on the 
authorities to which the attention of the 
Court was called in the course of the argu- 
ment. f 

In Mohan Singh Chowdhury v. Panchanan 
Sadhukhan (9) and Benimadhab Mandal v. 
Rai Charan Ari (10). ï bad occasion to 
consider this -subject, and in my opinion 
the true rule to be collected from the author- 
ities is this, that all questions between the 
parties to the suit or their representatives 
relating to the execution, discharge or 
satisfaction of the decree must be raised 
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and determined in the execution proecsediags 
as provided by the Uode and not otherwise, 
and that the parties or their representatives 
are precluded from raising or canvassing 
any such question in any separate suit or 
proceedings. Theright of the parties or 
their representatives to agitate any such 
question in a subsequent proceeding does 
not andcannot depend upon whether the 
person seeking to raise the question happens 
to be the plaintiff or the defendant in the 
later suit. At the same time I entertain no 
doubt that where the judgment-debtor and 
his representatives have been kept in ignor- 
ance of the execution proceedings by reason 
of the fraud of the judgment-creditor or the 
decree-holder, the party or tha represent- 
atives of the party so aggrieved would be 
entitled to institute procaedings to recover 
possession of property upon the ground 


that it was not liable to attachment or sale . 


if possession of the property had bsen given 
pursuant to a sale in execution of the decree 
and upon the same groun ìl would be entitled 
to resist a claim to possession of the pro- 
perty in a suit, brought in ejectment by 
the decree-holéer or auction-purchaser— 
Lalsham Chandra Nasaar v. Ramdas Mandal 
(14). To hold that because a party or the 
representatives of a party in such circum- 
stances had not challenged the validity of 
the sale in the exasution proceedings of the 
existence of which he knew nothing and of 
which he was kept in ignorance by the 
fraud of the decree holder, such party or 
representative should for evar be precluded 
from claiming that tie property belonged 
‘to him and was not liable to bs sold in exe- 
cution of the decree would be u:sterly unjust, 
and in my opinion, such &n abuse of legal 
procedure the Court would neither condone 
nor, allow. . 

I am further of opinion that in Rama- 
bhadra Naidu v. Kadirivasami Naicker (15), 
the words in the judgment of the Judicial 
Committee upon which Oarr, J., has com- 

- mented in the order of reference “except in 
clear cases" must be read as “except in clear 
cases of fraud”. To my mind it is abundant- 
ly clear that the Judicial Committee intend- 
ed the words to be soread, and to hold that, 
except wnere the judgment debtor or his re- 
presentatives had been kept out ofknowledge 
of the execution proceedings by the fraud 
of the decree-holder, he should be precluded 
from challenging the valiaity of the Bale, 
except in the manner prescribed by the 
Civil Procedure Oode. 

In the present case it is not contended that 
the defendant was not aware of tho execu- 
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tion proceedings at all material times and 
in my opinion, the answer to the question 
provounded should bein the negative. 

Carr, J.—I agree in answering the ques- 
tion referred in the negative. No question 
of fraud arisesin this case, and I prefer, 
therefore, to express no opinion asto the 
effect of fraud. ' . 

Maung Ba, J.—I concur in the judg- 
ment that has been delivered by my Lord, 
the Ohief Justice. . 1 

A, Reference answered in negative. 


RANGOON HIGH COURT. 
Frust OIVIL APPEAL No. 125 oF 1929. 
January 17, 1930. | 
. Present :—Justice Sir Benjamin Herbert 
Heald, Kr,, and Mr. Justice Mya Bu. 
LisorzNaNT-DoLoNEL GIDNEY 
—APrELLANT 
: versus 
T.& ANGLO INDIAN ano DOMIOILED 
EUROPEAN FEDERATION AND ANOTHER 
— RESPONDENTE. — — eo 

Defamation—Unincorporated association —1Libel— 
ok to sue—Subsequent incorporation-—Hif eci —Suit 
for damages —Representative action on behalf of nu- 
merous persons, competency of —CiviljProcedwure Code 
(Act V of 1908), O. 1, v. 8—Technical libel--Damaye. 

An unineorporated association cannot be libelled 
asanassociation, since it is not a legal person; 
the remedy of the members of such an association 
if they are libelled, is to sue personally. [p. 278, col. 1.] 

The subsequent incorporation of the association 
cannot make any difference to its right to sue inas- 
much as an incorporated association cannot sue foran 
injury done to its members before it was incorporat- 

. [ibid i 
aan Aon for e Protection of Trade v. 

: ds, Ltd. (1), followed. . 
ai een action can lie where the sole 
relief sought is damages, because they have to be 
proved separately in the case of each plaintiff, p. 
278, col. 2 2 

rus John Bull, Ltd, (2), followed. 

Where a libel is little more than technical, ‘nomi- 
nal’ damages as distinct from contemptuous damages 
would suffice. [p. 279, col.2.) | ‘ ar 

First appeal from the judgment of the 
Original Side in Civil Regular No, 311 


of 1927. 
Mr. Leach, for the Appellant. 
Mr. Hay, forthe Respondents. 


JUDGMENT. 


- Heald, J.—Appellant’s learned Advozate 


says that 8n unincorporated association, 
such as the ‘ Federation” admittedly was at 
the time when the alleged libels were pub- 
lished, caunot be libelled as an association, 
gince it ia nob a legal person, and that the 
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remedy of the members of such an associa- 
tion, if they are libelled is to sue personally. 
He alleges further that one: member of such 
an association cannot be allowed tosue cn 

' behalf of the other members, and that the 
incorporation of the association after the 
publication of the libels does not enable the 
President of the incorporated association to 
sueon behalf of the association or of the 
other members of the association. 

No direct authority forthe first cf these 
propositions has been cited, but it was 
suggested on high authority inthe case of 
the London Association for the Protection of 
Trade v. Greenlands, Ltd. (1) that an unin- 
corporated association as such cannot be 
guilty of libel because “as an entity it 
could neither publish nor authorise the 
publication of a libel,” and it would seem to 
follow that asan entity it could not suffer 
damage by reason of a libel. I would, there- 
fore, hold that the “Federation” as an 
unincorporated association, which it was at 
the time of the publication of the alleged 
libels, could not suffer damage and,therefore 
could not sue. 

, The. question whether the Federation’s 

‘ subsequent incorporation makes any differ- 
ence to its right to sue, that is, in efect, 
whether an incorporated association, as 
such, can sue for an injury done to its mem- 
bers before it was incorporated, seems to me 
to admit of only one answer, namely, that 
in such circumstances the incorporated body 
as such cannot sue. 


It seems to me to follow thatthe only 
action which can be taken in respect of a 
libel on an unincorporated association is 
a suit brought either by the individual 
members or on behalf of the individual 
members. No question arises in this case 
of an action brought by individual members 
and strictly speaking no question of an ac- 
tion brought by one member on behalf of 
other members arises, since the suit does 
not purport to ke a suit brought under the 
provisions of r. 8 of O. I and the 
permission of the Oourt which is necessary 
under that rule was not in fact sought in 
this suit. We have, however, been asked to 
consider the question whether or not the 
second respondent could be allowed to sue 
on behalf of those members of the Federa- 
tion whogwere members of the unincorporat- 
ed asscciation at the time of the publication 
of the alleged libels. Appellant relies on 
the dictum of Fletcher Moulton, L. J., in the 


` (1) (1916) 2 A. O. 15; 85 L, J. K. B. 698; 114 L. T. 
434; 32 T, L.R. 281, 
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case of Jenkins v. John Bull, Ltd. (2), where 
the learned Judge said, “Tomy mind no 
representative action can lie where the sole 
relief sought is damages, because they have 
to be proved separately in the case of each 
plaintiff.” Respondents on the other hand 
rely on the wording of O. I, r. 8 which 
says that Where there are numerous persons 
having the same interest in one suit one or 
more of such persons may with the permis- 
sion of the Court suein such suit on behalf 
of or for the benefit of all persons so inter- 
ested.” : 

The wording of this rule, if it applies to 
the case, raises the question whether or not . 
all the persons who were members of the 
unincorporated “Federation” at the time of 
the publieation of the alleged libels have 
“the same interest" in the suit. No Indian 
case where the suit has been based on libel 
has been cited before us and we have been 
unable to find any. There are cases such 
as Geereeballa v, Chunder Kunt (3) where 
one legatee under a Will has been allowed 
to sue on behalf of himself and other lega- 
tees for recovery of the estate. or 
Oriental Bank Corporation v. Gobind Lall 
(4) where one creditor was allowed to sue 
on behalf of himself and the other creditors 
for a declaration that certain properties 
belonged to the estate of their debtor, who 
had died intestate, or Ahmedbhoy tv. Bal- 
krishna (5) where one rayat was allowed to 
sue on behalf of himself and the other 
rayais for declaration of their general rights, 
or Chidambaranatha v. Nallasiva (6) where 
one dieciple of a mutt was allowed to sue on 
bis own bebalf and on behalf of other dis- 
ciples for a declaration that certain aliena- 
tions of property in which as such disciples 
they had the same interest were invalid, 
but we know of no case in which one of a 
number of persons who are alleged each to 
have suffered damage by the publication 
of the same libel has been allowed to sue 
on his own behalf and on behalf of other 
such persons. The words “the same interest” 
are used in the English r. 9 of O. XVI 
to which our r. 8 of O. I corres- 
ponds, and in the absence of any material 
difference in the wording of the two rules , 
and of any authority to the contrary in* 
India, I am satisfied that we ought to accept 
the view taken in Jenkins v. John Bull, 

(à The Times, April20, 1910. 

3) 11 O?13. "oh : 

o 9 C. 604; 13 O. L. R. 142. : p 

5) 19 B. 391. 

(6: 49 Ind. Cas. 366; 41 M, 124; 33 M. I, J. 257; 
22 M, L. T, 218; 6 L. W, 666. | : 
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Ltd. (2) and hold that the second respondent 
was not entitled to sue either on behalf of 
the incorporated "Federation" as in fact he 
did, or on behalf of those members of the 
unincorporated "Federation" who were 
members at the tims when the alleged libels 
were published. 

On these findings it is unnecessary to 
consider whether or not the "Federation" as 
such or the members of the “Federation”, 
who were members at the time of the pub- 
lioation of the alleged libels, suffered dam- 
age, and all that we need consider is whether 

‘the publication constituted a libel on the 
second respondent, and if so, what measure 
of damages should be awarded. We shall 
be bound to consider whether or not the 
publication involvad a separate libel on the 
second respondent personally, as well as a 
libel on him as a member and as Chairman 

‘ofthe “Féderation” and in assessing the 
measure of damages we shall be entitled to 
take into consideration the fact that the 
second respondent was the Ohairman of the 
“Federation” and so possibly more likely 
to be affected by a libel on the “Federation” 
than an ordinary member. 

Appellants learned Advocate says that 
he does not dispute the evidenca that at 
the meeting of the Provincial Commitiée 
which appellant attended there wera pre- 
sent in addition to the male members of 
the Committee only two ladies, who were 
members of the Committee and only one 
child and two young people, that is to say, 
he admits that appellant’s statement that 
there were “about six ladies, two or three 
with babies in their laps about ten girls 
from five to fifteen years of age and about 
ten boys of similar ages” was false, but he 
denies that the falsehood was malicious, In 
matters of libel the law imputes malice from 
fal&ehood, and we have no diffizulty in find- 
ing that in so far as the statements were false. 
they were malicious, 

What we have, therefore, is that appellant 
said falsely that the “Faderation” had in 
its membership a preponderance of women 
and children and suggestei that for that 
reason it would be extremely hazardous to 
allow matters of vital importance to the 
Anglo-Indian and Domiciled European 
Community to be left to its judgment, and 
that he also said falsely that about six lad- 
les, two or three with babies in their laps, 
and about ten girls and ten boys attended a 
meeting of its Committee, 

Isse no reason to doubt that those state- 
ments constituted a libel on the persons who 
were members of the Federation or of its 
{ 
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Committee and on the second respondent 
asa member of the "Federation" and as 
Chairman of the Committee at the time 
when the statements were published, but 
1 fail to see how that they constituted 
a separate libelon the second respondent in 
his personal capacity as distinct from his 
capacity as a member of the Federation 
and Ohairmen of ita Committee. 

What remainsis for us to assess the dam- 
ages which should be awarded to the second 
respondent as by reason of the libel on him 
as a member: of the Federation and Ohair- 
man of its Committee, 

The libels were in my opinion not serious. 
I doubt if the second respondent's reputa- 
tion, which is admittedly high and well 
established in R2ugoon, could possibly in 
the opinion of right thinking men suffer any 
material damage because it was said of a 
representative association such as the 
“Federation” of which he was Chairman that 
it had a preponderance of women and 
children among its members or that a num- 
ber of women and children attended a maet- 
ing of its Committee. Such libel as there 
was consists in the, fact that appellant's 
opinion that the Federation was not fit to 
be entrusted with the judgment and deci- 
sion in matters of vital importance to the 
Auglo-Indian and Domiciled European 
Oommunity, was supported by afaise state- 
ment of facts and was, therefore, not fair 
comment, The libels were little more than 
technical, and in my opinion “nominal”, as 
distinct from “contemptuous” damages, 
coupled with an award of costs, will suffice 
to indicate thatin our view there was in fact 
therein. 
were false, and that the second respon- 
dent has cleared his character of aay cloud 
that may have been cast on it by the 
libels. 

I would, therefore, set aside the judg- 
ment and decres of the learned Judge on 
the original side of this Oourt and would 
dismiss the suit without order for costs so 
far as the first respondent is concerned and 
I would award to the sscond respondent 
nominal damages of ten rupess with costs 
on that amount together with the spacial 
Advocate’s fee of Rs 650 in the trial 
Court. 

I would direct respondents to bear appel- 
lant's cost in the appeal, Advocate’s fea to 
be 20 gold mohurs. 

Mya Bu, J—I concur. 

A. Decree modified, 
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RANGOON HIGH COURT. 
CiviL MaeogLLANEOUS ÁPrLIOATION No, 183 
or 1930, 

January 14, 1930 
Present; —Bir Arthur Page, KT., Chief 
Justice, and Mr. Justice Das. 
GNANAMANIKKAM AMMAL— 
APPLICANT 
versus 
S. R. SAMSON—Responpent. 

Civil Procedure Code (Act V of 1908), s, 110—Appeal 
to Privy Council—‘Amount or value of subjecti- 
matter, determination of—Value of property above 
.Rs. 10,000—Value of appellant's interest less than 

. Rs. 10,000—Appeal, competency of. 

In determining whether the amount or value of the 
subject-matter in dispute inan appeal to the Privy 
Council is under Rs. 10,000 or not, what the Oourt 
has to look to is what isthe detriment to the person 
seeking to appeal to the Privy Council, and whatever 
may be the value of the property with respect to 
which the claim is brought, if in fact the total 
amount of the subject-matter of the’suit, so far as the 


appellant's interest is concerned, is under Rs. 10,000 . 


the matter doesnotcome with the. terms ofs. 110, 
Civil Procedure Code. [p. 280, col. 2; p 281, col. 1] 

John Joseph De Silva Sr v. John Joseph De Siiva 
Jr. (1), Nariman Rustomji Mehta v, Hasham Ismayal 
Valad Haji Khamisa (21, Gosain Bhannath Gir v. 
Bihari Lal (3), Lallubhai v. Bhimbhai (4), Appala 
"Raja. v. Rangappa Naicker (6), Udoychand v. Guzdar 
(7)and Bhugwat Sahay v. Rai  Pashupati Nath 
Bose (8), distinguished. ; 

Civil miscelianous applieation arising out 
of First Civil Appeal No. 91 of 1930. 

Mr, Choudhury, for the Applicant. 

Mr. P. B. Sen, for the Respondent. 


JUDGMENT.—This is an application 
for a ceruhcate granting leave to appeal to 
His Majesty in Council. 

The present application arises out of a 
decree en:bodying the terms of an award 
passed by the Ouddalore Court in Madras. 
Taat decree was transferred to the District 
Oourt of Pyinmana in Burma for execution. 
The present applicant applied for leave to 
execute the decree to the extent of her 
share in certain property awarded 
to her thereunder, and the execution pro- 
ceedings are Oivil Execution No. 19 
of 1929. In the decree the value of 
the applicant’s share was stated to be 
Rs. 7,348 5-4. The learned District Judge 
granted to the applicant leavato execute 
the decree to that extent. From that order 
an appeal was brought to the High Oourt, 
and the High Oourt reserved the order of 
the District, Judge, and refused to allow 
tae applicant to.execute the decree, 

The applicant ,now.applies for leave to 
appeal to His Majésty in Oouncil against 


the order of the: High Court reversing: the 


order of the District Judge of Pyinmsna, ' 
In our opinion it is abundantly clear that 
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the value of the subject-matter of the pre- 
ceedings inthe District Court was under 
Rs. 10,000, and that the amount or value of 
the subject-matter in dispute on appeal to 
His Majesty in Oouncil is also under 
Rs. 10,000. 


The learned Advocate for the applicant 


. further contended that the decree or final 


order on appeal involved. directly or in- 
directly, some claim or question to or res- 
pecting property of Rs. 10,000. The 
ground of this contention was that the total 
value cf the property in which it was de- 
creed that the applicant was entitled toa 
share was more than Rs. 24,000; and he 
urged, therefore, that the final decree or 
order must involve some claim or question 
toor respecting property of the value of 
more than Rs. 10,000. 


In our opinion the law to be applied is 
that laid down by the Bombay High Court 
in, John Joseph De Silva Sr. e John Joseph 
De Siva Jr. (1) ard Nariman liustumji 
Mehta v. Hasham Isnayal Valad Haji 
Khamica (2 ; ana by tne Patna Hign Court 
in Gosain Bhaunath Gir v Bihari Lal (3). 
In the latter case Dawson Miller, O. J, in 
the course of the judgment, observed: 
“What one really has to look in all these 
casee, in my opinion, is what is the detri- 
ment to the person seeking to appeal to 
the Privy Council, and whatever may be 
the value cf the property with respect to 
which tke claim is brought, if in fact the 
amount of the subject matter of the suit 
so far as the appellant's interest is con- 
cerned, is under Rs 10,000, then it seems to 
me that it does not come within the terms 
Otherwise, as pointed out 
by Jenkins, O. J., in John Joseph De Silva 
Sr v, John Joseph De Silva Jr, (1) “it 
would follow that if the sole subject matter 
in dispute were an easement of trifling value 
but affecting property worth Rs. 10,000 
or upwards then aright to appeal to His 
Majesty in Oouncil under the Oivil Pro- 
cedure Code would exist. It appears to 
me that thie would be giving to the words 
of the section an operation that could not 
have heen intended." See also Lallubhai 
v. Bhimbhai (4), Mirza Abid Husain Khan 


(1) 6 Bom. L. R. 403 at p. 406. 

(2) 85 Ind. Cas. 191; 49 B. 149; 26 Bom. L. R. 1261; 
A. I. R. 1925 Bom. 137. 

(3) 52 Ind. Cas. 723; 4 Pat. L. J.415; (1919) Pat 


251. I 
(4) 119 Ind. Cas. 782: 53 B. 552; 31 Bom, L, R, 632 
A, I. R. 1929 Bom. 341 
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‘vy. Ahmad Husain (5), Appala Raja v. Ran- 
gappa Naicker (6) and Udoychand v. Guzdar 
(7). Now,ifthis appeal were allowed and 
were succeasful,what would be the position? 
In Civil Execution No. 19 of 1929 all that 
the applicant sought was to execute the 
decree to the extent of her share in the pro- 
' perty. That alone was the object of the 
application. Inthe execution proceedings 
. no claim-was made to, and no question 
arase respecting, "property" other than the 
ient of the applicant in property that 
nad been decreed to her and any orders 
that might be passed in Civil Execution 
No.19 of 1929 would not affect any other 
property or be binding upon the decree-ol- 
ders in the suit who were:not parties to the 
application for execution. 

We were referred toa decision of the 
Calcutta High Court in ‘Bhugwat 
Sahay v. Rai Pashupati Nath Bose (8). 
That. was a case where partition of property 
valued'at Re 30 000 was sought and decreed 

and in the circumstances. of the case the 
Calcutta High’ Court held that although 
the value of the applicant's interest were 
‘only Rs. 4,000 the subject-matter of the 
partition suit taken as a, whole was 
Rs. 30.000. In our opinion the facts of that 
case are very different from those in the 
case which we are now considering; and, in 
our opinion, the true test to be applied is 
that laid down by Dawson Miller, O. J., in 
Gosain Bhaunath Gir v Bihari Lal (3), 
The learned Advocate for the applicant 
. furthercontended that in any event the order 
. ofthe High Oourt .from which he sought 
to appeal was: passed in acase which this 
High Court ought to certify was a fit one 
for appeal to His Majesty in Council under 
s. 109 (c) of the Civil Procedure Code. In 
our opinion, the cireumstances of this case 
do not bring it within a, 109 (c). ` 

For these reasons the application must 
be dismissed with costs, 5 gold mohurs. — 

A. ue Application dismissed. 

(5) 75 Ind. Cas..502; 26 Bom. L. R. 731;18L. W. 
146; A. I. R. 1923 P. C. 102; 26 O. O. 216; 45 M. L. J. 
253;-(1923) M. W. N. 590; 33 M. L. T. 232; 100. L. J. 
988 98 O. W.N. 289; 9 O. & A. L. R. 484 (P. O). . 

(6) 40 Ind Cas.880; 33M. L.J. 481; 6L. W.12; 
(1917) M. W. N. 414. 

(7) 88 Ind. Cas. 445: 52 O. 650; 27 Bom. L, R. 867; A 
I. R 1925 P. C. 159; 49 M. L. J. -20; 41 0.’ L, J. 623; 
22L W. 255: 30 C. W. N. 98; 52 I, A. 207 (P. C.). 

(8)10 0. W. N. 564. 
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RANGOON HIGH COURT. 
Fixer CiviL ArPE.L No. 272. F 9.9. 
July 30 1930 
Present:—Mr. Justice Maung Ba and 
Mr. Justice Baguley, 

S. K, A. R. 8. T. OHETTYAR FigM 
—PLAINTIFF— APPELLANTS 
versus 
A. L. A. R. OHETTYAR FigM—RESPONDENT 


Transfer of Property Act (IV of 1882) as amended, 
s. 101—Mortgage—Sutt on first mortgage joining puisne 


. mortgagee— Consent decree between plaintiff and mort- 


gagor—Surt dismissed as against puisne mortgagee— 


Effect of dismissal on priority of first mortgage. 


The A firm, as prior mortgagees, sued the mortga- 
gors impleading the S firm as subsequent mortgagees. 
The auit was decreed in terms of an agreement arrived 
at between the mortgagors and the A firm. The 
Court added to the decree a note dismissingthe case 
as against S firm who did not putin appearance The 
mortgagors not having made payments: according to 
agreement, the property was put up to sale and 
purchased by the A firm in execution of its decree, 
Meanwhile the S firm also obtained a decree on the 
mortgage and on` contest between the two firms with 
regard to the particulars of their claim to be entered 
in the sale proclamation, the A firm sued the S firm 
for a declaration that the mortgage ofthe S firm had 
not acquired any priority over the mortgage of A 


firm: 
. Held that the mere fact that the puisne mortgagees 
were brought on the record and the suit was dis- 
missed as against them did not affect the priority of 
the A firm or their right to keep their first mortgage 
‘as a shield if it was found that the mortgage in favour 
of the S firm was proved and that the A firm were 
entitled to the declaration sought. [p 283, cols.1 & 2.] 
Vedavyasa Ayyar v. Madura Hindu Sabha Nid- 
hi Co., Ltd. (17, Sarat Chandra Roy Chowdhury v. 
M.M. Nahapiet (2) and Het Ramv. Shadi Lal (3, 
referred to. 
Sukhi v. Gulam Safdar Khan (14), relied on. 
Fristcivil appeal from the judgment of 
the District Oourt of Hantháwaddy in Civil 
Regular No, 32 of 1929. : i 
Mr. K. C, Bose, for the Appellants. 
Mr. Hay, for the Respondents. 


JUDGMENT .—This appeal arises out 
of a suit brought by the respondents, whom 
for the sake of brevity we will call the 
A firm, who were involved in civil litigation 
that had been going on between them- 
selves and the appellants, whom we will 
call the S firm, and certain other parties 
whom we will call the mortgagors, The 
firet suit of the series is Oivil Regular No 8 
of 1926 of the District Court, Hanthawaddy, 
In this suit the A firm sued the mortgagees 
on a mortgage and joined the S.firm asa 
subsequent mortgagee of the same pro- 
perties. In that suit there were in all six 
defendants, All were served but the sixth 
defendant, the S firm, appears not to have 
putin an appearance. In the end an agree- 
ment was cọme to between the A firm and 
the mortgagors by which on certain termsthe 


`N, 
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mortgage suit was settled but- the 
agreement dealt with other matters be- 


sides the mortgage itself. The terms of the 
agreement were embodied in a decree 
including those which referred to matters 
outside the subject-matter of the suit, "The 
decree was typed and put upto the Judge 
for signature and he then noticed that there 
was no reference at all to the S firm (6th 
defendant) in the decree, So he wrote in, 
as part of the decree, the note “The case 
is dismiesed without costs as against the 6th 
defendant.” 

It would appear that the mortgagors did 
not make all the payments referred to by 
them in their agreement, so on July 18, 
1927 the A firm applied for sale of the 
property to pay the. sums still left unpaid 
on the mortgage-decree. The execution 
proceedings were delayed owing to the 
presentation of an application in this Court 
and finally the property was put up to 
auction and sold to the A firm on June 
2nd, 1928, the sale being confirmed on 
‘August 3rd, 1928. Meanwhile in Civil 
Regular No. 1 of 1928 of the District Court, 
Hanthawaddy, the S firm had sued the 
mortgagors on its mortgage without mak- 
ing the A firm a party to the case. The 
mortgagors did not appear and a pre- 
liminary mortgage decree wes passed on 
February 15, 1928. An application for 
a final decree and order to sell was ‘made 
on November 14, 1:28. A contest arose 
between the S firm andthe A firm with 
regard to the particulars of their claim to 
be entered in the sale proclamation and 
finally the sale of the mortgaged property 
was stayed owing to the filing of the suit 
from which the present appeal arises, 
namely, Civil Regular No. 32 of 1929 of the 
same Oourt. This was filed by the A firm 
against the S firm asking fora declaration 
that the mortgage of theS firm had not ac- 
quired any priority over the mortgage of the 
A firm or in the alternative for redemption of 


the S firm's mortgage. TheAdditionalDistrict ` 


Judge gave the plaintifisadecree declaring 
thatthe defendants mortgsge had not acquir- 
ed any priority over plaintiff's mortgage 
and it is against that decree that the 
present appeal has been filed. ' 
The whole trouble has arisen from the 
unfortunate dismissal of the case against 
the S firm in the mortgage suit brought 
by the A firm against the mortgagors and 
the S firm. The S firm had not put in 
an appearance in that case and the case 
has been dealt with ex-parte, It seems 
to us that the S firm is now trying to gain 
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.& substantial advantage from the addition 
to the decree ‘of the District Judge in 
. drawing up his decree, Ib is argued that 
the A firm could have claimed an enforce- 
ment of their mortgage against'the S firm 
in that suit, Civil Regular No. 8 of 1926 
and that having claimed enforcement and 
not got it, they cannot litigate a second 
time on the same cause of action.. We 
have been unable to find any reported 
case parallel to the present one and none 
has been brought to our notice. , There 
are many cases dealing with the result of 
a prior mortgagee suing his mortgagore 
and omitting a puisne mortgagee from the 


“suit altogether but it is argued tbat the 


fact that the puisne mortgageein this case 
was brought on the record and then dis- 


' missed from the suit would make a sub- 


stantial difference in the results. We are 
“unable to accept this argument. It is 
manifest that when a mortgagee is not 
a party to the suit he can lose no rights 
in consequence of the suit. No man can 
lose anything owing to action taken in 
Court behind his back. He preserves all 
his rights as against both parties intact. 
Turning to'a case in which a person is 
made a party to a suit but the suit against 
him is dismissed without investigation the 
result seems to us to be the same, He 
certainly cannot lose any rights by being 
made a party and then having the suit 
against him so dismissed, and itis difficult 
to see how he can gain anything by such 
a dismissal], 

We have to examine the question of 
what rights of the puisne mortgagee would 
be in issue in a suit brought by a prior 
mortgagee against him and the mortgagors. 
In Vedavyas Ayyar v. Madura Hindu . 
Sabha Nidhi Co.,Ltd. (1) the dictum is 
quoted with approval that—"'the object of 
impleading the puisne mortgagee was to 
enable the property to be sold free from 
his encumbrance. . ;. ..." E 

lt was also held that the puisne mort- 
gagee was not entitled to execute the 
decree forthe amount due to him, when 
no sale was held for the realization of the 
amount due -to the prior mortgagee, In 


. Sarat Chandra Roy Chowdhury v. M. M. 


Nahapiet (2), it. was held that the. second 
mortgagee was only brought on the record 
*to enable him to redeem the property or 
to share the surplus sale proceeds if any. 
These two cases appear to show what rights 

(1) 49 Ind, Cas. 36; 42 M. 90; 35 M. L. de 639; (1918) 


M. W. N. 898; 24 M. L. T. 473; 9 L. W.7 
(2) 8 Ind, Cas, 1142; 37 O. 907, 
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are brought to the suit by the second mort- 
- gageo and if the suit against him is dismiss- 
ed obviously he loses nothing through such 
dismissal. He is entitled to redeem the first 
mortgage and is entitled to share in the sur- 
plus sale proceeds and, further, his presence 
is necessary to enablethe property to be 
sold free from his mortgage. It is clear 
that in his absence the property cannot be 
sold free of the encumbrance created by 
him and the same would apply if he is 
made a party and the claim of the plsintiff 
is dismissed. For the appellant stress wes 
laid on Het Ram v. Shadi Lal (3). This was 
a peculiar case in which the first mortgagee 
failed to make the second mortgagee a party 
to a suit. He obtained a decree for sale 
but allowed the order to go by the board 
by not acting within three years, It was 
then held that the right of the first mort- 
gagee had become merged in the sale 
order under s, 89 of the Transfer of Pro- 
perty Act, that the sale order could not 
be enforced and, therefore, the only encum- 
brance left was the second mortgage which 
‘became the only mortgage. This ruling, 
however, is no longer good law as is shown 
by Sukhi v. Gulam Safdar Khan (4) in 
which it is pointed out that s. 89 of the 
Transfer of Property Act was superseded 
by O. XXXIV, rr. 3 and 5 of Civil Procedure 
Code and these rules do not provide that 
after a decree thereunder the mortgage 
security is extinguished. It is this case 
which seems to us to give the cue to tke 
present case, We have already stated that, 
in our opinion, the position in this case 
must be regarded as being the same as 
one in which a puisne mortgagee was not 
made a party to.the suit. In theruling 
now referred to it is laid down—" Where 
a puisne mortgagee has not been made a 
party to a suitin which a prior mortgagee 
has obtained a decree, the puisne mort- 
gagee is entitled in a subsequent suit to 
occupy the position which he would have 
done had he been a party. Where the 
prior mortgagee, having obtained a decree 
under O. XXXIV, is sued by a- puisne 
mortgagee whom he has not joined in the 
former suit, he is entitled, in all cases in 
which he would have been entitled before 


Bagby Ind. Cas. 798; 22 ^O. W. N. 1033; 5 P.L. W. 
16 A. L, J..607; 35 M. L. J 1, 24 M. L, "F, 92: 28 C. 
i di 188; (1918) M. W.N.518;20 Bom. L.R. 798; 40 
non 9L. W. 550; 12 Bur. L. T. 73; 45 1. A, 130 


z (4) 65 Ind. Cas, 151; 48 L. A. 485; (1921) M. W.N. 
445; 14 L. W. 162; 43'A. 469; 26 O. W. N.279; 42 M. 
L.J. 15; 30 M. L. 5 EM 24 Bom. L, R. 590; AIR. 
922 P, C. 1i (P. 0 
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the coming into force of the Act of 1882, to 
use his prior mortgage as a shield, and to 


‘have the discharge of his decree made a 


condition to & sale decree in favour of 


puisne mortgagee.” 


The principle laid down in this appeal 
as regards using the prior mortgage as 
& shield is also to be found in another 
Privy Council case reported, Malireddi 
Ayyareddi v. Gopalakrishnayya (5). 


As & result,therefore, the A firm must 
be held to have bought the property subject 
tothe mortgage. of the S firm but they 
are entitled to- keep their first mortgage 
as a shield if it is found that the mortgage 
in favour ofthe S firm is proved, and as 
the declaration. which they askj is that it 
might be declared that the < efendant’s 
(S firm's) mortgage has not acquired any 
priority over their mortgage and as that 
is the declaration which the Court has 
given them the decree of the District 
Court must be upheld, The S firm are, of 
course, entitled toa decree subject to that 
of the prior mortgagee but that does not 
affect the declaration which the. plaintifis 
sought in the present case, 


For these reasons we dismiss the appeal 
with costs—Advocate’s fee 20 gold mohurs, 


a. Appeal dismissed. 


(5) 79 Ind. ag: 592; 47 M. 190; 2 
L. J. 164; A. I. R. 1924 P. O. 36; 
Bom. L. B. 204; 34 M. L. T. 1 
A.L. R, 269; (1924) M . W. N. 29 
W. N. 1025; L. R. 5 A P, O. 49; 0. W. 
140 (P. ©.) 
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RANGOON HIGH COURT. 
FULL BENCH. 
First Qivit APPEAL No. 123 or 1929. 
June 17, 1930. 
Present:—Sir Arthur Page, Kt., Chief 
Justice, Mr. Justice Das and Mr. Justice 
Maung Ba. f 
MAUNG KUN— APPELLANT 
versus 
MA OHI AND ANOTHER— RESPONDENTS. 
Buddhist Law (Burmese)—Succession— Son or daugh- 
ter dying unmarried and issueless—Brothers and 
sisters, whether exclude parents—Principles of succes- 
sion—Precedents—Privy Council Rulings, authority of. 
Under the Burmese Buddhist Law on the death 
ofa son or daughter unmarried and without issue 
his or ‘her property devolves on his or her brothers 
or sister&.in preference to his or her father or 
mother in spite of the fact that he or she has not 
been separated from the father or mother. [p. 287, 
col. 1. 
The. rule of construction to be applied for 
determining whether the parents or the brothers and 
Sisters in sucha case are the heirs of the deceased, 
is, under the Burmese Customary Law, that the 
right of succession whenever possible is not to 
ascend, and that rule is to prevail rather than the 
rule that the nearer relation excludes the more remote. 
(p. 288,. col. 2.1 


Ma Hnin Bwin v. U Shwe Gone (1), considered and 
applied. 4 

Le Maung v. Ma Kwe (3)and Maung Dw v. Khoo 
Haung Sein (4), relied on. 

Ma Hin v. Tin Nga (2) and. Ma On Myaing v. Ma 
Me San (5), overruled. 

Itis the duty of the High Court to loyally 
follow the decisions of the Judicial Committee, and 
to accept -the principles of law laid down by that 
tribunal. [p. 287, eol. 1.] 


ORDER OF REFERENCE TO A 
FULL BENCH. 


.. In.this appeal we propose to refer ior the 

‘decision of a Full Bench the following ques: 
. tion: — : 

`. “On the death. of a son or daughter un- 
.married aud withoutissue, does his or her 
property devolve upon his or her father or 
mother from whom he or she has not been 
separated in preference to his or her brothers 
and sisters?” 


For the! purpose of this reference it is 
necessary to state a few facts only. One 
U Po Thaik had married Ma Chu who died 
in 1885 Ma Thin was the daughter of U Po 
Thaik and Ma OChu,and the defendnt Ma 
Hilang was une auupied daughter of the 
game persons, having been adopted about 
1885. Ma Tbin throughout her life lived 
uuseparated from her father U Po Thaik. 


In 1917 there was a partition between U Po: 


Thaik and Ma Thin and it was agreed that 
a certain house should fall to the lot of 
Ma Thin. In 1918 U Po Thaik married the 
plaintiff Ma Ohi and within afew months 
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ofthe marriage of U Po Thaik with Ma Ohi 
Ma Thin died, In 191» U Po Thaik married 
the defendant Ma Khin. Now, a contest has 
arisen between the two widows Ma Ohi and 
Ma Khin who claim through U Po Thaik, 
the father of Ma Thin and Ma Hiaing who 
claims as thesister of Ma Thin with respect 
to the right to possess ihe house in suit. 
The suit was brought by Ma Ohi, who im- 
pleaded as defendants Ma Khin and Ma 
Hlaing, and for the purpose in hand it is 
enough to say that each of the parties denied 
ihe status of the others. The cese was 
brought to this Court on appeal, and was 
remanded, and after remand the 'suit was 
heard by Mr. Justice Ormiston. Mr. Justice 
Ormiston passed a decreein favour of the 
plaintiff upon the ground that according to 
Burmese Buddhist Law U Po Thaik as the 
father of Ma Thin was to be preferred as 
her heir to Ma Hlaing her sister. From that 
decree the present appeal has been pre- 
ferred. 

Now the leading case upon this branch of 
the law is a decision of the Judicial Oom- 
mittee of the Privy Council in Ma Hnin 
Bwin v. U Shwe Gon (1). In that case Lord 
bhaw delivering the judgment of the 
Court, stated that where the Manukye was 
clear and unambiguous} it was to be preferr- 
ed to any other Dhammathate, and after 
diecussing the relevant cases and authorities 
the Judizial Committee referred to the rule 
get.out in Volume X of the Manukye which 
runs as follows:—‘fhe general rule is that 
relatives of previous generations shall not 
inherit the property of their descendants. 
But if a person dies leaving neither wife, 
children, brothers nor sisters his parents 
become his sole heirs." 

In the course of his judgment Lord Shaw 
observed: “In this Dhammathat, which still 
remains of the highest authority the succes- 
sion of brothers and sisters in preference to 
parents is established beyond doubt, This 
being so, the other Dhammathats do not re- 
quire to be appealed to, to clear up any am- 
biguity. Were that appeal to be made, it 
would, in the opinion of their Lordships, 
as already stated, lead to the same result.” 

And at the conclusion of his judgment 
his Lordship added: "Out of respect to the 
Judges and in view of the embarrassments 
produced by ‘the cases cited, and by the 
cor flict among the Dhammathats, as well as 


(1) 23 Ind. Cas. 433; 8 L. B. R. 1; 7 Bur. L. T. 105; 
16 Bom. L. R. 377; 27 M.L. J. 41; 18 C. W. N. 1121; 
16 M. L. T. 142; 20 C. L. J, 264: 41 O. 887; 1 L, 
W. 914; (1914) M, W.N, 449; 411, A, 121 (P.O), 
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of the importanee of the general question 
being authoritatively settled, their Lord- 
ships have thoughtit right to make an in- 
dependent investigation so as if (sq) possible 
to clear up the whole question. In the re- 
sult they are of opinion that the right of the 
respondents, the father of the deceased 
cannot be maintained asagainst the right 
of the appellant, her sister.” 

In the course of his judgment Lord Shaw, 
however, observed thatit may be taken 
as a salient fact in the present case that the 
life lived foryears by these ladies (that is, the 
deceased and the sister of the deceaned) was 
lived as a life separate from and indepen- 
dent of their father. The need for this fact 
being pointedly alluded to is that their 
Lordships are desirous that the present case 
should not be held as dealing with or affect- 
ing parental rights in cases where the 
family continues to live together.” 


After alluding to the patria potestas and 
the dominant position of the father under 
earlier Roman Law his Lordship added: 
“These observations are, of coure, not made 
to give any colour to the view that rights to 
such an extent still remain in modern Bud- 
dhist Law or Practice but to indicate that 
the idea of the powers of a parent in his 
patriarchal capacity over an undivided 
household may lead to conclusions which 
hold no place in rules of succession to the 
estate of children who have left the father's 
i ra aac and become separately settled 
in life. . 


After this decision of the Privy Oouncil, 
in Ma Hin v. Tin Nga (2) the effect of the 
decision of the Privy Council in Ma Hnin 
Bwin's case (1) was considered and Mr. 
Justice Twomey, as he then was, observed 
at page 200*: “But (in the Privy Council 
case) their Lordships were careful to dis- 
tinguish the special case of parents living 
with the deceased. They said that Ma Hnin 
Bwin's case (1) ‘shouldnot be held as dealing 
with or afiecting parental rights in cases 
where the family continues fo live together. 
Accordingly though the rule given in s. 32 
of the Manukye may not now be applied to 
cases where the parents and children lived 
apart from one another, it is still applicable, 
where they lived together asin the present 
ease,” . 


(2) 30 Ind. Cas. 594; 8 L. B.-R. 197 at p. 200; 8 
Bur, L. T. 145. 








*Pageof 8 L, B. R.—'Ed.] 
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In Le Maung v. Ma Kywe (3) the judg- 
ment of the Privy Oouncil in Ma Hnin 
Burn's case (1) was again considered, and 
Chief Justice Twomey in that case made the 
following observations with reference to it:— 

“Their Lordships pointed out as a salient 
feature in that case that the deceased and 
her sister Ma Hnin Bwin had for years lived 
a life separate from and independent of 
their father and their Lordships desired 
that Ma Hnin Bwin's case (1) should not be 
held as dealing with or affecting parental 
rights in cases where the family continuesto 
live together. They referred to the tradition- 
al patriarchal powers of Burmese3 parents 
over their household and suggested that a 
consideration of these powers may lead to 
conclusions which hold no place in rules 
of succession to the estate of children who 
have left the father’s establishment and be- 
came separately ssttled in life. Itis clear 
that their Lordships meant to leave us un- 
fettered in disposing of such a case as the 
present where the estate in dispute is that 
of a boy who lived with and was controlled 
and supported by his father up to the time 
of death at the early age of thirteen. The 
texts indicating the wide extent of parental 
authority are cited in the judgments of the 
Appellate Bench of this Oourt in Ma Hnin 
Bwin’s case (1). But the principle that inher- 
itance if possible should not ascend is of 
general application, and that rule of succes- 
sion deduced by their Lordships from ths 
Dhammathats is wide enough to cover 
all eases. No actual textual authority has 
been cited to us which would warrant 
special differentiation in favour of parents 
with whom the deceased child has lived 
and I doubt if we can differentiate merely 
by inference from the texts showing the 
power of parents over their children in 
former times. These texta appear to be 
more in the nature-of moral precepts than 
positive rules, and none of them touch the 
question of inheritance.” 


in Maung Dwe v. Khoo Haung Sein (4) 
in the course of delivering the judgment of 
the Privy Council Lord Dunedin observed 
that “their Lordships think it clear that 
conduct can indeed operate as a disquali- 
fication ofthe right (that is, of inheritance) 
but that it isin no sense a necessary quali- 
fication to obtain the right.” As at present 


(3) 56 Ind, Cas. 681; 10 L. B. R. 107; 
On R. 107; 13 Bur, 


(4) 84 Ind. Cas. 899; 3 R. 29; 47 M. L. J, 853: 
R.1925 P. 0:29; 3 Bur. L. J. 340; (1932) M. w^W 
493; 29 C. W. N, 824; 52 I. A. 73 (P. C.). ` 
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advised we are disposed to think that for 
the purpose ofinheritance it makes no differ- 
ence whether the deceased child at the time 
of his death was living separate and inde- 
pendent from his parents or not, and that, 
the rule laid down by the Privy Oouncil 
in Ma Hnin Bwin's case (1) is of general ap- 
plication. We have been referred, however, 
to a decision of Pratt and Otter, JJ., in 
Ma On Myaing v. Ma Me San (5) which 
appears to be in conflict with the view 
that we are disposed to take upon this 
matter. As the issue involved is one of some 
importance involving as it does the law 
of, inheritance among Burmese Buddhists, 
we referto a Full Bench for determina- 
tion the question which we have set out 
above. 


Mr. Jeejeebhoy, for the Appellant. 
Mr. Hla Tun Pru, for the Respondents. 


' OPINION. 


Page, C. Jj.—The following ques- 
tion has been referred to the Full 
Bench for determination:—‘On the death 
of a son or daughter unmarried and without 
issue, does his or her property devolve 
upon his or her father or mother from 
whom he or she has not been separated in 
preference to his or her brothers or 
sisters?” 


In my opinion the answer to the ques- 
tion propounded ig in the negative. To my 
mindthe matter is concluded by the deci- 
sion. of the Judicial Committee of the Privy 
Oouncil in Ma Hnin Bwin v. U Shwe Gon 


). 

The facts of the case are set out in the 
order of reference and need not ba repeated. 
There can be no doubt that until the 
decision of the Judicial Committee in Ma 
Hnin Bwin v U Shwe Gon (1) the generally 
accepted view had been that the parents of 
an unmarried child succeeded to the child's 
estate in preference to his or her brothers 
and sisters,whether the parents and the 
child were living together or "separately", 
whatever may be the meaning of that term 
used in this connexion. I cannot find any 
texts in the Dhammathats in which it has 
been laid downor even suggested that the 
question whether the parenteofan unmarried 
child or the child’s brothers and sisters 
are to be preferred as heirs depends upon 
whether or not at the time of the child’s 


e 117 nd, Cas. 589; 7 R. 75; A. I, R, 1929 Rang. 
148. : RE 
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death the parents and thechild were living 
together. It seems strange, if the right 
of the parents to inherit the estate of 
their unmarried child ia dependent upon 
such & contingency, that there is no authority 
to be found in any of the Burmese Buddhiet 
texts for such a proposition. Oa the con- 
tray on theauthorities itseems to be assumed 
that the same rule of inheritance will, 
apply whether the parents and the child 
areliving together or separately. Again, 
what is mesnt by “separation” in this con- 
nexion? Does it mean separate “residence”, 
and if so, must the separate residence be 
permanent, or may be temporary? i 

The notion that the right of the parents, 
to be preferred depends upon where or 
with: whom the child happens to be living 
at any particular time appears to me to be 
both anomalous and fantastic. U May 
Oung in his leading cases on Buddhist. 
Law (1926 Edition at page 307) suggests 
“that ‘living apart’ means separate residence 
after division of property, such as for in- 
stance in the casesin Manukye X, 29 and 
78, or where & son or daughter has obtained 
partition on the death of one of the parents 
or on the re-marriage of the survivor. Or, 
where there was too little or no property to 
be divided or no partition takes place, 
separation due to estrangement followed by 
continued interruption of ordinary family 
duties; Each case must depend on the 
circumstances dieclosed therein, and no 
hard and fast rule is possible,” But there 
is no text, and no authority in support of 
such a theory, which;to my mind,is wholly un- 
warrantable. " ` 


The history of the problem that we are 
invited to solve is that until the judgment 
of the Judicial Committee in Ma Hnin 
Bwin v. U Shwe Gon (1) it had been re- 
garded as well settled that 

“on the death of & person who leaves no 
surviving husband, wife or direct descend- 
ants, his parents succeed to his estate in 
preference to all other relations. The 
texts are various and conflicting, but so far 
as they are precise, the weight of author- 
ity seems to incline to this conclusion, 
The rule is that which has already been 
accepted in this Court and in Lower 
Burma, It is moreover, in accordance with 
natural justice and the ordinary rules of 
the devolution of inheritance” per Therkell 
White Judicial Oommissioner in Ma Po 
Hmon v. Maung Kan and Ma Ami (6). 


(6) U. B. R. (1897—1901) II, 157 at p. 159. 
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The rights of the parents to succeed in 
preference to the brothers and sisters of an 
unmarried child, whether they were living 
together or separately at the time of the 
child's death, was based upon the view that, 
although under Burmese Customary Law the 
general rule is that inheritance, whenever 
possible, should not ascend, in the case of 
parents succeeding to the estate of an un- 
married child another principle is brought 
into play, namely, that the nearer relation 
excludes the more remote, and that it would 
be both fair andin accordance with prin- 
ciple that the property of an. unmarried 
child should fall to the parents who had 
maintained it from infancy, and were more 
nearly akin to the child than his or her 
brothers and sisters. : 

Until the Judicial Committee in Ma Hnin 
Bwin v. U Shwe Gon (1), decided that when 
the parents and their unmarried child were 
living a separate and independent life, the 
brothers and sistere of the child were to 
be preferred to the parents as the child's 
heirs, the view that obtained, as I have 
stated, was that the parents were entitled 
to succeed upon the principle that in 
matters of succession, the nearer relation 
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excludes the more remote and that principle , 


is equally ad ren whether “the family con- 
tinues tolive together" or not. The truth 
is that the judgment of the Judicial Oom- 
mittee delivered by Lord Shaw in Ma Hnin 
Bwin v. U Shwe Gon (1) completely upset 
and reversed what had been the accepted 
and settled opinion on the subject. It was 
for this reason that the learned Advocate for 
the respondents, notwithstanding protests 
irom the Bench, ior some time persisted in 
contending that the judgment in Ma Hnin 
Bwin v. U Shwe Gon (1), was not in con- 
sonence with the principles of the Burmese 
Oustomary Law of inheritance. But that is 
a matter with which the Oourt is not con- 
cerned, and ifthe law as expounded in that 
case needs correction the remedy lies with 
the legislature, and not with the Ocurts. 
It is the duty of the Oourt loyally to follow 
the decision of the Judicial Committee and 
to accept the principles of law laid down by 
that tribunal. Such a contention as that 
which the learned Advocate for the respond- 
ents urged before us cannot be entertained, 
and the Oourt will enforce the principles of 
law: enunciated in: Ma Hnin Bwin v. U 
Shwe Gon (1), inall cases to which they 
are applicable, 

The only ground upon which it could, with 
any show of reason be urged that the case 
of Ma Hnin Bwin v. U Shwe Gon (1), does 
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not govern the presentease isthatthere are- 
“various texts in the Dhemmathats which 
prescribe schemes for partition between the 
parents of a person who has died childless 
on the one hand and the surviving hus- 
band or wife on the other (see ss, 28, 29, 
20 and 31, Manukye and the cognate texte. 
given in Ohap. XIX of the Digest) The 
ordinary rule of inheritance under the 
Buddhist Law is that the husband is the 
sole heir to the wife and the wife sole heir 
to the husband, whether there be issue of the 
marriage or not. The texts cited above show 
that in certain cases the surviving parent 
of a childless son or daughter is allowed to 
share with the surviving wife or husband, 
while brothers and sisters do not come in at 
all. It would seem a fortiori that, when both 
husbend and wife die with a short interval 
of one another and the estate is treated as 
the joint estate of both, a surviving parent 
must be recognised as having a subsisting 
interest in the estate, if indeed he does not 
altogether oust all other relatives including 
brothers and sisters of the deceased person, 
at any rate in cases where the deceased 
couple lived with the parent" (per Twomey,, 
J.,in Ma Ein v. Tin Nga (2). See also Ma 
San Hla Me v. Myan Tun (1).” Butin my 
opinion this contention caunot be accepted. 

in Ma Hnin Bwin v. U Shwe Gon (1) 
Lord Shaw referred to s. 19, Chap. X of the 
Manukye which runs as follows: 
“Though itis said the property shall not 
ascend, the law when it shall do go,” 
"Though this is the law, why is it also 
said “the father and mother of ihe deceased 
have aright to his property ?" Because if 
the parents are alive, and the deceased has 
no other relations, they shall inherit hig 
property as by way of illustration, the offer- 
ings intended to be made to priests may be 
offered to God," 

The word translated by Richardson “other 
relations" in this section is in Burmese 
“pouk phow" which means "womb or birth 
companions", or in the sense in which it is 
used in the Dhammathats, “brothers and 
sisters.’ His Lordships then proceeded to 
lay down that 


“In this Dhammathat, which still remains 
of the highest authority, the succession of 
brothers and sistere in preference to parents 
is established beyond doubt. This being 
so, the other Dhammathats do not require 
to be appealed to, to clear up any ambiguity. 
Were that appeal to be made, it would in 


. (7) (1894) P, J. 116. 
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the epinion of their Lordships, as already 
stated lead to the same result.” 

No limitation is set in Manukye, Chap. X 
B. l», to the generality of the language in 
which the right of inheritance of brothers 
and sisters is expressed. At the same time 
Lord Shaw observed in that case that 

“The idea of the powers of a parent in 
his patriarchal capacity over an undivided 
house-hold may lead to conclusions which 


hold no place in rules of succession to the: 


estate of children who have left the father's 
establishment and become separately settled 
in life.” 

-But in Le Maung v. Ma Kywe (3), Twomey, 
C. J., who ‘appears to have resiled from 
the view that he had expressed in Ma Ein 
v. Tin Nga (2) held that "the prin- 
ciple that inheritance if possible 
should not ascend is of general applica- 
tion, and the rule of succession deduced by 
their Lordships from the Dhammathats is 
wide enough to cover all cases, No actual 
textual authority has been cited to us 
which would warrant special differentiation 
in favour of parents with whom the deceas- 
ed child has lived, and Idoubtif we fean 
differentiate merely by inference from the 


texts showing the powers of parents over. 


their children in former times. These 
texts appear to. be more in the nature of 
moral precepts than positive rules,and none 
_of them toueh the question of inheritance,” 
| ean see no answer to'this reasoning. 
' Again what difference can there be in 
principle with respect to the right of suc- 
seession whether at the time of the 
death of their unmarried child, the 
deceased and his or her parents happened 
to be living together? None, in my opinion. 
Tn Maung Dwe v Khoo Haung Sein (4), Lord 
Dunedin, delivering the judgment of the 
Judicial Committee observed, that "Their 
Lordships think it clear that con- 
duct can indeed operate as a disqualifica- 
tion of the right (that is of inheritance), but 
that it is in no sense a necessary qualifi- 
cation to obtain the right," and I agree with 
the observations of U May Oung at page 194 
of his leading cases on Buddhist Law (1919 
Edition) that “it might belaid down as a 
‘ general rule that where a claimant was a 
spouse of, or connected with blood with the 
deceased, mere separate living without 
proof of actual divorce or of neglect in the 
performance of family duties, does not 
affect the right to inherit.” 4 
"Now, the right of the brothers and sisterg 
to be preferred to the parents is laid down 
in Manukye Chap. X, s. 19 in clear and 
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unequivocal terms, and if the authors of the 
Manukye had been aware that under the 
Burmese Customary Law any qualification 
existed of the right of the brothers and 
sisters which was set out in such precise 
and unambignous language in Ohap. X, 19, 
it cannot be: doubted that they would have 
given expression to it. In ss, 25 to 32 of 
this Chapter, however, no reference is made 
to the rights of the brothers and sisters, 
and no limitation is set to their right of 
inheritance ag definitely laid down in e. 19. 
It follows, in my opinion, that ss. 28'to 32 
of Ohap. X must be regarded as referring 
to cases in which there were no surviving 
brothers or sisters of the deceased child. 
Having regard to the law laid down in 
Ma Hnin Bwin v U Shwe Gon (1), 8. 32 of 
Ohap. X, obviously muet be so construed, 
and 1 cannot persuade myselí that any other 
Sadi nenen should be placed upon ss, 28 
to 31. 

In my opinion it is abundantly clear that 
the rule that parents should be preferred to 
brothers and sisters as the heirs of an un- 
married child has always been based upon 
the doctrine that in matters of succession, 
the nearer excludes the more remote, and 
that the right of inheritance has never been, 
and cannot reasonably be regarded as de- 
pendent upon whether or not the “family 
continued to live together". Applying the 
principle enunciated by the J udicial Oom- 
mittee in Ma Hnin Swin v. U Shwe Gon (1) 
the rule of construction to be applied for 
determining whether the parents or the 
brothers and sisters in such a case are the 
heirs of the deceased is, under the Burmese 
Oustomary Law, that the right of succession 
whenever possible, is not to ascend, and that 
rule is to prevail rather than the rule that 
the nearer relation excludes the more remote. 
The Courts of Burma are bound to follow 
and to apply the principles of law laid 
down by the Judicial Oommittee in Ma 
Hnin Bwin v. U Shwe Gon (1). It follows, 
therefore, that the law as stated in Ma San . 
Hla Me v. Myan Tun (7) and Ma Ein v. Tin 
Nga (2) and Ma On Myaing v. Ma Me San 
(5), is incorrect, and in my opinion, the 
answer to the question propounded is in 
the negative. E 

Maung Ba, J.—1 agree. 

Das, J.—1 agree. 


A. Answer in negat?so. 
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MADRAS HIGH COURT. 
Orvit RevieroN Petirton No. 1633 oF 10929. 
: February 17,1931. 
Present : —Mr. Justice Sundaram Ohetty. 
MAHOMED KANNI ROWTHER- 
; ‘ PETITIONER 
TETSUS 
NAINAN MAHOMED ROWTHER 
AND ANOTHER—RESPONDE\TS, 

Civil Procedure Code (Act V of 1908), O. I. v. 8.— 
Representative suit—Death of plaintiff —Abatement— 
Application by person interested to be made party— 
Limitation —Avticle applicable—Dismissal of suit for 
default—Legality—-Limitation Act (IX of 1908), 
Sch. I, Art. 181. 

Where a suit is instituted by a person on be- 
half of himself and other members of his community 
with the permission of the Court under O. I, r. 8, 
Civil Procedure Code, there is no abatement under 
O. XXII by reasons of the death ofthe plaintiff. On 
his death, any other member of the community can 
apply tothe Courtto be added as the plaintiff for 
continuing the suit. Such application is governed 
by Art. 181 of the Limitation Act and before the ex- 
piration of the periodallowed by that Article, the 
Oourt has no jurisdictionto dismiss the suit for de- 
fault (p. 290, col. 1.] 

Krishnaswami Iyer v. Seethalakshmi Ammal (2), 
Kissen Gopal Karnani v. Suklal Karnani (8) and 
Udmi v. Hira (4), referred to. 

Sivagurunatha Chettiar v. Ramasamy Iyengar (1), 
not followed. 

Oivil revision petition praying the High 
Court to revise the order of the Court of 
the District Munsif of Madura Town, dated 
the 5th September 1929 and madeinI.A. 
No 50 of 1929 in O. S. No.3 of 1928, 

Messrs. Watrap S. Subramania Iyer, for 
the Petitioner. 

Mr. A. V, Narayana Iyer, for the Res- 
pondents, 

JUDGMENT.—This is a revision peti- 
tion filed by the defendant against the 
order of the District Munsifof Madura Town 
directing the addition of the respondents 
Nos, 1 and 28s plaintiffs and permitting 
them to continue the suit. : 

The suit was instituted by one Musafar 
Rowther, on behalf of himself and other 
members of the community of Melsgar 
Uraimuraigars of Ghoripalayam and the 
necessary permission of the Gourt under 
O.I. 1. 8, Civil Procedure Oode was also 
obtained. The suit is therefore a re- 
presentative suit, The proper cause title 
for such a suit is :— 


MUSAFAR ROWTHER on behalf of him- 
self and all the other members of the com- 


munity Plaintiff. 
v. 
MUHAMAD KANNI ROWTHER ss 
aT jas Defendant. l 
The aforesaid Musafar  Rowther died at 


the end of May 1928. Hiseon intervened 
131—19 


MAHOMED KANNI U, NAINAN MAHOMED, 


289 


with two applications, -to be- added as 
a plaintiff, but both of them were dis- 
missed, the first, on the ground, that in 
a representative suit of this kind, the 
son of the deceased who filed such a 
suit could not claim that the right tosue 
survived to him, and the second on the 
ground that he was not a member 
of the community on whose behalf the’ 
suit was filed. On the very day on 
which the Court dismissed his second 
petition, the District Munsif dismissed 
the suit itself, stating that he would 
not wait for another application by some 
other person, and that there was no plain- 
tiff on record. This dismissal was on 
20th November, 1928, The present appli- 
cation was filed by the respondents on 
3rd January 1929, under O. I r. 8 and 
10 and s. 151 of the Code. This was 
granted by the lower Oourt, and the pro- 
priety of that orderis now questioned in 
this revision petition. 

It is rightly conceded, that in view of 
the suit being a representative suit, “there 
could be no abatement under O. XXII, Civil 
Procedure Oode by reason of the death 


of Musafar Rowther. If the Court had 
held that the suit abated, that order 
would be ultra vires. Qn the death of 


Musafar Rowther who fied the suit on 
behalf of himself and others Kaving the 
same. interest, as members of the. com- 
munity, any person on whose behalf also 
that suit was filed, can apply ,to the 
Court to be added asa plaintiff, for con- 
iinuing the suit. There is no Artic} jin 
the Limitation Act, specifically providing 
the period of time within which that 
application should be putin. The opi- 
nion expressed by Mr, Justice Abdur 
Rahim in the case reported in Si- 
vagurunatha Chetttiar v. Ramasamy Iyen- 
gar (1), seems to be, that there is no limit 
of timo for an application under O, II 
r. 8, Oivil Procedure Code, to be made 
a party to the suit. But in the decision 
of a Division Bench report in Krishna- 
swami Iyer v. Seethalakshmi Ammal (2) 
Sadasiva Iyer, J. is of opinion, that the 
residuary Art, 181 of the Limitation 
Act, fixing a period of 8 years would 
apply to such an application. It is clear that 
even in & representative suit under O, l,r. 
8, Oivil Procedure Code, sny person seeking 
to be added as a party on the ground that 


(1) 15 Ind. Cas. 399; 11 M. L, T. 257; (1912) M, W. 
N. 105 


(2) 49 Ind.Oas.268; 9 L. W. 166; (1818) M. W.N, 
888; 25 M. L. T. 116. 
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the person who filed the suit is dead, or has 
rendered himself unfit to be entrusted with 
the conduct of the suit, must mske an 
application to the Court for that purpose. 
lf he is so brought on record, he will 
be eo nomine the plaintiff, who can continue 
and conduct the suit. This beingan appli- 
cation for which no special period is pro- 
vided for, Art. 181 should reasonably 
apply to if, and I prefer to follow the 
opinion of Sadasiva Iyer J, lt is an 
elementary principle, that 8 suit should 
not be dismissed on the death of a sole 
plaintiff, till the expiration of the period 
fixed for his legal representative to come in. 
(Vide also Kishen Gopal Karnani v. Suklal 
Karnani (3) for the spplication of this 
principle in a case where the plaintiff was 
adjudged an insolvent). In the present 
case, after the death of Musafar Rowtber, 
any other member of the community could 
apply to be added as wlaintif witbio 3 
years under Art. 181. Before the expiration 
of that period, it eeems to me, the Court 
had no juriadiction to dismiesthe suit for 
default. Though the suit is a represen- 
tative suit forthe purpore of making the 
whole community bound by the decicion 
given in the suit, it cannot be said that 
the other members of that community were 
eo nomine plaintiff cn record, so that the 
Court could dismiss the suit on 20th 
November, 1928, for default, on account 
of the non-appearance of any of them. It 
has been held in Udmi v. Hira (4), that 
the suit or appeal would not abate if 
one of such persons should die, and there 
isno need to bringin hia legal represen- 
tative, The order of the lower Court, 
dismissing the suit on 20th November 
1928, must be deemed to be one passed 
Without jurisdiction, and there is no need 
to set it aside. If it is an order of dis- 
missal for default under O. IX, Civil Proce- 
dure Code which is not a nullity, it has 
got to be set aside within 30 days. 
Otherwise, it is no bar to the present appli- 
cation which has been filed within 3 years 
of the death of Musafar Rowther. 

The order in question is right, and this 
Civil Revision Petition is dismissed with 
costs, 

A. Petition dismissed. 

(3) 98 Ind, Cas. 781; 53 O. 844; 310. W. N. 22; A.I. 


R. 1927 Oal. 76 
(4) 60 Ind. Cas. 111; 1 Lah, 582. 
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MADRAS HIGH COURT. 

Oivin MiscELLaNEOUS PETITION No, 494 

oF 1930 
December 19, 1930. 

Present:—Mr. Justice Venkatasubba Rao 

and Mr. Justice Madhavan Nair. 

M. L. M. RAMANATHAN OHETTIAR— 

PETITIONE 
versus 
A. V. 4. AUDINATHA AYYANGAR 
AND OTBERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 109 (6)-- ` 
Appeal to Privy Couneil—‘Otherwise Ji —Dificult 
question of law, whether sufficient ground for granting 
leave—Mortgage—Purchase by mortgagor—Duty to 
pay up subsequent mortgages. : 

The existence of a question of law of some diffi- 
culty is not à suffcient ground for certifying a case 
tobe a ‘fit’ one" for appeal to the Privy Council 
unless it is of general and public importance. 

Benarsiprasad v. Kashi Krishna Narain (3), Raja 
Rajeswara Sethu Pathi v, Kamaith Ravuthan (6), 
Radha Krishna Atyar v. Swaminatha Aiyar (4), Ra- 
ghunatha Thathachariar v. Tiruvengadachariar 45), 
Raja Rajeswara Sethupathi v. Tiruneela Kantam 
(B), Alagappa Chetty v. Nachiappan (7) and Nathu 
Kesova Mudaliar v, Govindackariar (9) referred to. 

Anant Ram v. Sheoraj Singh (10) explained. 

If in execution of à decree for sale ofthe mortgaged 
property the mortgagor purchases the property for 
himself, it passes into his hands subject to the right 
ofthe subsequent mortgagee, it being his duty as 
owner of the estate to discharge the debt of the 
subsequent mortgagee for which he had pledged the 
estate. 

Civil miscellaneous petition for leave to 
appeal to His Majesty in Council against 
the decision of the High Oourt in Appeal 
No. 176 of 1997. . 

Messrs. S. Varadachariar and T. M. 
Ramaswamt Ayyar, for the Petitioner. 

Mesers. K. R. Rangaswami Ayyangar, 
and R, Krishnaswami Ayyangar, for the 
Respondents. 


ORDER. 

Madhavan Nair, 3 —This is an ap- 
plication for leave to appeal to the Frivy 
Council against the decree of this Court in 
A. B. No. 176 of 1927 dated 2nd August 1939. 
The amount of the subject-matter involved 
in the suit is now by the accumulation of 
interest more than Rs, 10,000, but was 
below that eum at the time of the institution 
of the suit. Leavs is, therefore, claimed 
under s. 109 (c) Oivil Procedure Code 
on the ground that the case is a "£t one" 
for leave to appeal to the Privy Council. 

The facts of the case appear fully: from 
the judgments of this Oourt. However, a 
brief statement of them may be made here 
for the purposes of this petition. The first 
counter-petitioner was the holder of a third 
mortgage over some properties belonging 
to the first defendant. The heirs of the 
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first mortgagee over the properties instituted 
a suit on his mortgage making the first 
defendant, the second mortgagee, and the 
present plaintiff the third mortgages parties 
to it and obtained a decree forsale The 
decree-holders purchased the properties in 
execution and afterwards sold them to one 
Bharati, the fifth defendant in the present 
suit. Thereupon, the mortgagor, the first 
defendant, instituted a suit against Bharati 
for & declaration that the purchase was 
made for his own benefit. Tbis suit was 
contested by Bharati but eventually it was 
compromised, it being agreed that the firat 
defendant should take over the properties 
on depositing in Court Rs. 29,001, to the 
credit of Bharati within a specified date 
The firat defendant obtained Rs. 30,000, 
from the i6th defendant in the present suit 
undertaking to sell him the properties in 
question Hə than deposited Re. 29.0.0 in 
Court and made again for himself of 
Rs 1,009. By this time the present suit 
hal been instituted by the plaintiff for the 
enforcement of his mortgage over the pro- 
perties. lt has been found by this Court 
that when the sixteenth defendant entered 
into an agreement with the first defendant 
the former had distinct notice of the plaint- 
iff's claim and that he was not a bona fide 
purchaser of the property. 


As stated in the opening paragraph of my 
judgment in the appeal, the question for 
decision was whether the mortgage executed 
by the first defendant in favour of the 
first counter. petitioner (that is, the plaintiff- 
appellant) is entitled to priority over the 
sale-dead executed by him in favour of the 
sixteenth defendant in so far as the mort- 
gage deals with the properties covered by 
the sale-deed. We held that the plaintiff 
was entitled to priority. Whether he is co 
entitled to or not is à pure question of law. 
It is now well settled that if ia execution of 
a decree for sale of the mortgaged property 
the mortgagor purchases the property for 
himself, it passes into his hands subject to 
the right of the subsequent mortgagee, it 
being his duty as owner of the estate to 
discharge the debt of the subsequent mort- 
gages for which he had pledged the estate 
(See Otter v. Lord Vaux (1). It is also settled 
in this Oourt that the same principle would 
apply even if there had been intermediate 
purchasers of the property before it cams 
into the hands of the mortgagor) a question 
that wasjleft undecided in Otter v. Lord Vaux 


(1) (1856) 43 E. R. 1381; 6 D. M. & G. 638; 26 L J. 
Qh. 128; 3 Jur. (N. 6.) 169; 6 W. R. 188; 106 R. R. 239. 
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(1)(See Mangappa Rai v. Krishnayya (2). 
The petitioner accepts the correctness of 
this decision though the soundness of the 
particular reasoning on which it is based 
is questioned. How far the application of 
the above principles will be affected, if 
at the time when the mortgagor purchases 
the property from a stranger purchaser, he 
has already agreed to sell it to another 
person from whom he gets the money to 
purchase it, is the question with respect to 
which the decision of the Privy Oouncil is 
sought in this case, There is no specific 
decision or authority covering thispoint. It 
may be conceded that this is a substantial 
question of law and is one of some diffi- 
culty. What we have to decide is whether 
the existence of a question of law of some 
difficulty for decision is a sufficient ground 
for certifying the case to bea “‘fit one" for 
appeal to His Majesty in Council as required 
by s. 109 (c) Civil Procedure Uode. What 
class of cases would fall within this clause 
has been considered by the Privy Oouncil in 
some cases. In Benarsi Prasad v. Kashi 
Krishna Narain (8), it was pointed out by 
Lord Hobhouse that this clause "is clearly 
intended to meet special cases; such, for 
example, as those in which the point in 
dispute is not measurable by money, though 
it may be of great public or private import- 
ance". In a later case, Radha Krishna 
Ayyar v. Swaminatha Ayyar (4), the Judi- 
ial Committee pointed out that this clause 
contemplated “cases in which it is impos- 
sible to define in money valus the exact 
character of the dispute; there are questions, 
as for example, those relating to religious 
rites and ceremonies, to caste and family 
rights, or such matters as the reduction of 
the capital of companies as well as ques- 
tion of wide public importance in which the 
subject-matter in dispute cannot be reduced 
into actual terms of money.” It is admitted 
that the point in dispute is not of any 
public importance. Is it then of any private 
importance? I think not. The question 
in what circumstance as case may be said 
to be a fit one in which certificate may be 
granted for leave to appeal to the Privy 
Oouncil under s, 109 (c) Civil Procedure 
Oode, has arisen for decision in various 
cases in this Court and most of them 


(2) 29 M. 113. 

(3) 23 A. 997, 98 IJA. 11; 50, W. N. 193; 3 Bom. 
L. R. 154; 11 M. L. J. 56; 7 Sar. 825 (P. O.). 

(4) 60 Ind. Oas. 85; 44 M. 293; 19 A. L. J 161; 40; 
M. L. J. 229; 13 L. W. 321; (1921) M. W. N. 119; 3C. 
L. J 277; 25 O. W. N. 630; 23 Bom. L, R, 718;29 M, 
L. T. 418; 48 1, A. 31 (P. O). 
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have been brought to our notice. These are 
Raghunatha, Thathachariar v. Tiruvengada- 
chariar (5), Raja Rajeswara Sethupathi v. 
Kamaith Ravuthan (6), Alagapra Chetty v. 
Nachiappan (7), Raja Rajeswara Sethu- 
pathi v. Tiruneela Kantam Servai (5) and 
Kesava Mudaliar v. Govindachariar (9). 1t 
is not necessary to discuss these cases in 
detail,in most of them the learned Judges 
have pointed out when & case can be said 
to be of private importance. I do not think 
that any one of these cases, except perhaps 
Raja Rajeswara Sethupathi v. Kamaith 
Ravuthan (6), would justify the argument 
that the mere existence of a substantial 
question of law is by itself sufficient to give 

_the High Oourt jurisdiction to give leave 
to appeal under cl. (c) of s. 109 Civil Prc- 
cedure Oode. In Raja Rajeswara Sethu- 
pathi v. Kamaith Ravuthan (6), strongly 
relied on by Mr. Varadachariar, the decision 
no doubt turned upon the meaning of s. 12 
of the Madras Estates Land Act, a question 
of law, but the learned Judges observed 
that the decision was "likely to have very 
serious and far-reaching consequences in 
the Ramnad Zamindari seeing that other 
Courts in that District will follow it in deal- 
ing with disputes as to rent payable for 
trees and as to the right of ryots to take the 
timber of growing trees. Looked at from 
this point of view, the right in dispute is 
not exactly measurable in money but is of 
‘great private importance’. We are not 
called upon to consider whether the learned 
Judges’ view that the particular case before 
them was one of private importance is 
correct. It is true that in one of the cases 
on which they relied in support of their con- 
clusion, Anant Ram v. Raja Sheoraj Singh 
(10), the Allahabad High Oourt certified the 
case as afit one for leave to appeal to the 
Privy Council though it involved only pure 
questions of law but the leernedJudges make 
it very clear that these questions of law were 
"substantial questions of lew of generel 
importance". it seems to me that the deci- 
sion in the case before us is not likely to 


(5) 31 Ind, Cas. 46;2 L, W. 992; 18 M. L.T. 366; 
(1915) M. W. N. 916. . 

(6) 66 Ind. Cas. 686; 42 M. L. J. 78; A. I. R.1922, 
Mad. 34; (1922) M. W.N. 46; 15 L. J. 140; 30 M, L. T. 
2 
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(T) 69 Ind. Cas, 385; 43 M. L. J. 728; 16 L. W. 517; 
(1922) M. W. N. 683; A. I. R. 1923, Mad. 125; 31 M. L 
T. 335. 

(8) 72 Ind. Oas, 250; 44 M. L, J 217; 32 M. L, T. 
126; A. I. R. 1923 Mad. 232; (1923) M. W. N, 415; 17 
L. W. 115. 

(9) 76 Ind. Oas. 811; 45 M. L. J. 514; 18 L. W. 348; 
A. I. R, 1924 Mad. 231 (1924) M. W. N. 3. 

(10) 18 Ind. Cas. 305. 
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affect any large number of persons; nor i8 it 
likely to be & precedent governing numer- 
ous other casee, In this case the sixteenth 
defendant lent the money though he obtain- 
ed an agreement in his favour before the 
loan was given with the full knowledge 
that the person claiming the property had 
instituted a suit with reference to it. It is 
not likely that many persons will lend 
money to mortgagors in circumstances like 
those present in this case and 1 do not 
think occasion will arise very frequently 
for applying the decision in this case asa 
precedent. In my opinion tke question 
raised in this cage in not one of any general 
interest or of local or public importance 
and is, therefore, not a fit one for granting 
leave to appeal to the Privy Council under 
8. 109 (c) Civil Procedure Code. This peti- 
tion is dismissed with coste. 

Venkatasubba Rao, J.—As my 
learned brother was a member of the Bench 
that decided the appeal and I was not, I 
yieldtowhat he says and will not difier 
from him although my inclination is in the 
other way. 

A Petition dismissed, 


MADRAS HIGH COURT. 
O1vir. APPEAL No. 200 or 1924. 
January 19, 1931. > 
Present:—Mr. Justice Wallace and Mr. 
Justice Stene, 
OC. VAIOYANATHA RAO—APPELLANT 
versus 
KANDAPPA OHETTY AND 
OTBERS— RESPONDENTS., 

Evidence Act (I of 1872), s. 92—Contract Act (IX of 
1872),s. 68—Mortgage deed—Stipulation for higher 
rate of “interest on  default—Subsequent oral 
agreement waiving default rate—Admissibility— 
Actual acceptance of original rate after default— 
Waiver—Discharge of liability. 

Section 92, Evidence Act, does not prevent proof 
of actual waiver of past breaches whether or not this 
is in pursuance of a promiseto waive or not. A pro- 
mise of grace to waive future breaches may be proved 
butisof no value unless performance has been 
actually waived. A binding agreement to waive, 
future performance cannot be proved. 

A mortgage-deed provided for interest at 7 per cent 
per annum on the principal amount. lt further pro- 
vided that the mortgagorshould pay interest at 9 per 
cent. per annum in case he committed default either 
in the regular amount of interest or in the repayment 
of the principal amount at the end of two years. The 
mortgagor committed default and the question as to 
the interest payable was raised in a proceeding for 
apportionment of the compensation amount for the: 
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land which was acquired under the Land Acquisition 
Act. The mortgagor pleaded a subsequent oral agree- 
ment whereby the mortgagee agreed to waive the 
default rate of interest both for the past and for the 
future. He also alleged that payments had been made 
in pursuance of this agreement at the original rate 
and that the entire claim for interest had thus been 
discharged: 

Held, that the arrangement pleaded was one con- 

' templated by s. 63 of the Contract Act and was admis- 
sible as evidence of actual remission and full satis- 
faction, though not as evidence ofa binding agree- 
ment by the mortgagee to waive his rights. 

Balasundara Naicker v. Ranganatha Iyer (6), 
approved. 

Yegnanarayana Aiyar v. Suppan Chetty (4), ex- 
plained. 

Karam Palli Unni Kurup v. Thakkul Vittil Mutho- 
va, Kutti (8), Goseti Subba Rao v. Varigonda Narasim- 
ham (3), Kottika Bapanamma v. Kottika Krishna- 
mma (9), Mallappa v. Mattam Naga Chetty (2), Jagan- 
nath Kashiram v. Shankar Ganpat (5), Firm Chunna- 
mal Ram Nath v. Firm Mool Chand Ram Bhagat (11), 
referred to. 

Section 63, Contract Act, is intended to apply not 
to cases where the whole contract has been sup- 
planted bya new one, but to cases where the old 
contract subsists but there is a voluntary remission 
of performance of some promise in it, for example, a 
remission of part of the debt at the time when it 
becomes payable. Section 63 will not cover a case of 
a binding promise to dispense with or remit perform- 
ance inthe future unless that waiver is made the 
subject ofa fresh contract, because then s. 92 of the 
Evidence Act will stand in the way. 

Appeal against a decree of the District 
Court of North Arcot at Vellore in O. P, 
No. 55 of 1928. 

Messrs K S. Krishnaswami Iyengar and 
T. D. Srinivasachari, for the Appellant. 

Mr. P. Viswanatha Ayyar, for the Res- 
pondents. 


JUDGMENT.—This appeal arises out 
of an award in a land acquisition case. The 
immediate point before the lower Court was 
what proportion of the amount awarded 
should go to certain mortgagees of the appel- 
lant in discharge of their mortgage for 
Rs. 10,000, dated 11th July 1912, The mort- 
gage bore interest at 7$ per cent. per annum, 
but on default of payment of principalorin- 
terest, the rate of interest was to be increased 
to 9 per cent. It is admitted that there was 
default. In dealing with the point the 
lower Court has shut out evidence of an 
agreement alleged by the appellant where- 
by his mortgagees agreed “to waive the 
default in the payment of interes; and to 
waive their right in future also to claim 
enhanced rate of interest at 9 per cent, per 
annum and to receive payment of interest 
throughout only at 74 per cent per 
annum.” It was further alleged that in 


pursuance of this agreement certain render- ` 


ings of account, Exe, I and II in O. M. P. 
No, 3914 of 1929, had been submitted by 
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the mortgagees to the mortgagor calculat- 
ing interest at the 74 per cent, rate only. 
The District Judge held that proof of such 
an agreement was inidmiesible under 
8. 92 ofthe Indian Evidence Act, rejected 
such proof, and refused to admit Exs I 
and II cr any other evidence on the point. 
It is against this refusal that the appellant 
now comes up here. 

We think the District Judge has not 
sufficiently considered ths legal aspect of 
the problem and in particular that he has 
overlooked the provisions of s. 63 of the 
Indian Oontract Act. The application of s. 92 
of the Evidence Act is only called for in 
so far as the alleged agreement is put for- 
ward in variation of the original contract 
of mortgage. Sofar as the alleged arrange- 
ment is advanced as imposing any legal 
obligation on the mortgagee to accept a 
lower rale of interest than that specified 
in the contract, it tantamounts to a bind- 
ing agreement that the penalty clause is 
inoperative and therefore is a variation of 
the contract, and proof of it is inadmissi- 
ble, but in so far as it is put forward merely 
aba promise of grace imposing no legal 
obligation,s. 92 cannot be any bar and evi- 
dence ofitis relevant, so far as may be, 
to probabilise the alleged acceptance of a 
lesser rate of interest. Since no legal obli- 
gation to £csept the less amount can be 
proved,the only value as evidence of such 
an arrangement would be to support other 
independent evidence that such less amount 
was actually accepted, not on account or 
in part payment, but in satisfaction of ® 
larger amount due; and the crucial evi- 
dence in the case would not be evidence 
of the arrangement, but evidence of such 
actusl acceptances in satisfaction. To 
state the proposition oflaw in another form, if 
the evidenee of such acceptance cannot be 
understood or wil! not prove the accept- 
ance without evidence that the mortgagee 
was under a legal obligation so to accept, 
the evidence isinadmissible; butif it can be 
understood and proved without proof that 
the mortgagee was under such legal obli- 
gation, there is nothing ins. 92 to prevent 
the admission of such evidence. By way 
of example we may cite illustration (e) to 
8. 63 of the Contract Act that evidence of 
@ composition arrangament made with 
ereditore, by which they agree to receive 
less ihan the sums due to them, can 
be admitted to explain receipt of a less 
sum in full discharge of a debt due, 

Saction 63 of the Indian Contract Act is 
clearly in point. Is is obviously intended 
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io apply not to cases where the whole con- 
tract has been supplanted by a new one, 
because then it will be superfluous, but 
to cases where the old contract subsists, 
but there isa voluntary remission of per- 
formance of some promise in it, for exam- 
ple, aremission of part of the debt at the 
time when it becomes payable. Section 63 
will not be extended to cover a case of a 
binding promise to dispense with or remit 
performance in the future unless that 
waiver is made the subject of a fresh con- 
tract, because then s. 92, Indian Evidence 
Aet, will stand in the way. 

Several reported cases bearing on the sub- 
ject have been brought to our notice. 
We shall consider only those which to 
our minds throw light on the problem. A 
Full Bench case in the Allahabad High 
Court, reported so farin Collector of Etah 
v. Kishori Lal (1) is in point and supports 
the above conclusion. lt relies inter alia 
on various decisions of this Court includ- 
ing the Full Bench case in Mallappa v. 
Maiam Naga Chetty (2). The reasonable 
ground on which this case can be disting- 
uished from the present is that there the 
remission was accepted in discharge of the 
whole contract while here the contention 
is that remission was from time to time 
accepted in payment of parts of the con- 
tract, leaving the contract still alive, This 
is a point to which we shall come later. 
The respondents challenge the inter- 
pretation put by the Allahabad Oourt on 
Mallappa v. Matam Naga Chetty (2) but 
we cannot see that there is any misinter= 
pretation of that decision. The head note 
is worded in very general terms but the 
whole tenor of the judgment shows that 
the Full Bench was considering the ad- 
missibility of an oral agreement which 
remitted the legal obligation under the 
contract, a case obviously within the 
scope of 8. 92 of the Indian Evidence Act. 
This is particularly clear from the lan 
guage used by Seshagiri Aiyar, J. This 
Full Bench case follows Goseti Subba Rao 
v. Varigonda Narasimham (3). The learn- 
ed District Judge here relies on these deci- 
sions which no doubt support his view of 
what hethought was the only problem in 
the case namely, whether an oral agreement 
varying the legal obligation under the 
contract could be proved. He also relied on 


(1) 127 Ind. Cas. 443; A. I. R. 1930, All. 721; (1930), 
A. L. J. 1193. 


(2) 48 Ind. Oas. 158; 42 M. 41; 6 L. W. 522; (1918) 


M. W. N. 719; 35 M. D. J. 555; 24 M. L. T. 400 
(3) 27 M. 368. 
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Yegnanarayana Aiyar v. Suppan Chetty 
(4) judgment of a single Judge, which 
goes further and holds that the actual 
discharge of & mortgage by payment of a 
lees amount than is due in pursuance of 
an oral agreement to that effect cannot be 
proved. The learned Judge there relied 


mainly on  Jagganath | v. Shankar : 
(5. The ratio  decidendi of the latter 
decision seems to be that proof of 


actual acceptance of a lees amount in 
full discharge cannot be given becauee 
underlying such acceptance there must 
have been an agreement to accept, which, 
the Bench held, would be inadmissible under 
2,92. With respect we would point out 
that this annule the operation of s. 63 of 
the Oontract Act and ignores the contin- 
gency that the less amount is accepted not 
because gome oral agreemont has imposed 
on the creditor a legal obligation 
so to accept but as a matter of 
grace. The decision in Jagannath- 
v. Shankar (5) has been dissented 
from in various other cases twice by 
the Calcutta High Court and by a 
Bench of this Oourt in Balasundara 
Naicker v. Ranganatha Iyer (6) which 
case, if we may say co with respect gives 
a very luminous exposition of legal posi- 
tion, pointing out that the remission of debt 
under a. 63 of the Contract Act is not in 
pursuance of an agreement at all. The same 
viewis taken by another Bench of this Court 
ix Ramanathan Chettiar v, Sethuram Madige 
Rao Saheb (7), Similar views had already 
been expressed in earlier cases of this 
Court, Karampalli Unni Kurup v. Thakkul 
Vittil Muthorekutti (8), Kattika Bapanamma 
v. Kaitika Kristnamma (9) and Neelamani 
Patnaik v. Sukaduvu Behhri (10) and these 
are in consonance with the Privy 
Council view in Firm Chhunna Mal Ram 
Nath v. Firm Mool Chand Ram Bhagat (11). 
We may add with reference to the case in 
Yagnanarayana Aiyar v. Suppan Chetty 
(4) that we looked into the printed papers 
and it would appear from them that the 


(4) 100 Ind. Cas. 54; 52 M. L. J. 224. 

(5) 54 Ind. Oas. 689; 44 B. 55; 22 Bom. L. R. 39. 

(6) 122 Ind. Cas. 641; 30 L. W. 293; A. I. R. 1929, 
Mad. 794; 58 M. L. J. 503; 53 M. 127. 

(7) 107 Ind. Oas. 808; 27 L. W, 47; 40 M. 85; A. I. R. 
1928, Mad. 382. 

(8) 26 M. 195. 

(9) 30 M. 231. 

(10) 60 Ind. Oas. 255; 43 M. 803; 12 L. W. 269. 

(11) 108 Ind. Cas. 678; 28 L. W. 251; 55 M. L. J. 1; 
A. I. R. 1828 (P. 0.) 99;5 O. W. N. 466; 47 Cr. L. J. 
503; 26 A. L. J. 603; 29 P. L. R. 353; 32 O W.N. 738 


-30 Bom. L. R. 837; 9 Lah. 510 (P. C.) 
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alleged discharge was said to have been 
in pursuance of an undertaking underlying 
the mortgage contract which was that the 
rate of interest should be Re. 1-4 Oand not 
Re. 3-12 0 as stated in the contract. Such 
an agreement would of course clearly be 
inadmissible under s. 92. 
To sum up this point there is nothing 
to prevent proof of actual waiver of past 
breaches whether or nos thisis in pursu- 
| ange of a promise to waive or not. A 
promise of grace to waive future breaches 
may be proved butisof no value urless 
performance has been actually waived. A 
binding agreement to waive future per- 
formance cannot be proved. 

_ Two points then arise : firat, whether 
in the case of a remission of payment Sec. 
63 is restricted to cases whereby the re- 
mission the whole contract is discharged 
and extinguished, and, secondly, whether 
the case now put forward by the mortga- 
gor was pleaded inthe lower Oourt, and 
ought to be allowed to be pleaded here. 
As to the first point, itis contended that 
the mortgage debt is indivisible and 
canaot be discharged in part, and that 
therefore there cannot bea remission of part 
of the amount due under the contract 
unless thereby the contract as a whole is 
discharged. But s 63 on the face of 
it contains no such restriction and its 
applicablity would seem to arise on any 
and every occasion on which any sum be- 
comes due and payable under the contract. 
Any sum becoming payable can prima 
facie be the subject of remission, and 
there seems no reasonable ground for 
holding that in law a mortgagee can as of 
grace remit under s, 63 only when the 
whole contract is thereby extinguished. 
We are not shown any reported authority 
for such a proposition. On the contrary the 
case reported in Karampalli Unni Kurup 
v. Thakkul Vitil Muthorakutti (8) is one 
where the acceptance of a less amount 
than the lease amount for the first year 
of lease was held binding although the 
lease was still current. So in Kattika 
Bapanmma v. Kattika Kristnamma (9) the 
acceptance of possession of land in dis- 
charge of a debt for maintenance arrears 
was held probable although the whole 
obligation to pay maintenance was not 
thereby discharged. We think there is 
no substance in this contention of the res- 
pondent. - 
_ As tothe second point, the word used 
in the pleading to describe the alleged 
agreement is "waiver" and the waiver is 
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related notonly to the past but the future, 
Waiver of a ground of forfeiture or of 
breach of aterm or condition in a contract 
arises when one party with knowledge of 
the fact giving rise to the forfeiture or 
the breach does or says something which 
expressly or by implication shows an in- 
tention to treat thething which might 
be forfeited as subsisting or the breach 
as forgiven. It sesumesa ground of for- 
feiture or a breach. The intention once 
expressed the waiver is complete. It is 
apparent therefore that "waiver" is not 
entirely apt to describe a remission which 
falls within s. 63 of the Contract Aet. 
Further even if we can speak of a waiver 
that will operate asto future breaches, it 
is clear that such a “waiver” would 
amount toa variation of the contract. In 
the present case the alleged remission 
assumes that the old liability to pay 9 per 
cent. continues, The creditor receives the 
74 per cent in satisfaction and thus remits 
1i percent, There is thus no question 
of a breach forgiven. In the eye of the law 
the contract liability is deemed to be per- 
formed, not because one party has precluded 
himself from relying on a breach (waiver) 
but because one party has received in 
satisfaction ofa liability something less 
than the contract liability. The funda- 
mental question is not, "Has the contract 
liability been altered?", but "when 73 per 
cent was paid and received was it re- 
ceived in part payment or in eatisfaction?", 
This raises not a question of waiver but 
of remission, At the same time though 
the pleadings are not very aptly worded, 
we are satisfied that the point of subs- 
tance was raised and certainly from the 
argument before us it was apparent that 
the respondent had not been taken by 
surprise. 

lt is argued that the present position 
was noi taken up in the Oourt below. 
Of that we are notsatisüed. The lower 
Oourtin its order, paragraph 14, admits 
that while the appellant conceded that the 
subsequent oral arrangement cannot be 
proved to modify the written registered 
contract, he did urge that payments made 
in pursuance of such oral agreement could 
be proved constituting a discharge. The 
lower Court held that no actual discharge 
was alleged. This does not appear to us 
to be correct, unless the learned Judge 
means a discharge which extinguished the 
whole contract. Paragraph 6 of the written 
statement of the appellant to our minds 
implies a contention that the mortgagee 
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had at least accepted and appropriated 
up to loth December 1923 payments of 
interest at 7$ per cent up to an aggregate 
sum of Rs, 4,549-1-0, that is, that the 
interest debt nominally at 9 per cent. 
contract rate had been discharged up to 
that date by payment at 7i per cent 
accepted by the mortgagee and in proof of 
that Ex. 1 inthe C. M. P. was offered ; and 
similarly it was contended that in Decem- 
ber 1927,the mortgagee had by account 
rendered, Ex.II in the. M. P., accepted 
and appropriated payments of interest at 7i 
percent. up to 14th April 1924, The 
lower Oourt refused to admit both there 
: documents, holding that no such evidence 
was admissible. Undoubtedly in his written 
statement the appellant did endeavour to 
establish the untenable proposition that 
the alleged agreement was binding as such 
on the mortgagee and that thersfore he 
must be held to have accepted the 7i per 
cent. rate forall interest payments up to 
24th August 1926, although even then in 
‘paragraph 11 he did not claim that the 
-agreement prevented the mortgagee claim- 
‘ing interest at 9 per cent subsequent 
to 24th August 1926; so that it cannot 
be maintained that the written statement 
alleged an agreement binding on the 
-mortgagee to forego the default penalty 
in toto. There is no evidence at present 
brought to our notice as available beyond 
Exs. Iand II, which only carry the possi- 
bility of proof of actual acceptance of the 

$ percent rate up to l4th April, 1924. 
Neverthless, so far at least as acceptance 
up to-that date is concerned, available 
. evidence should not have been excluded, 
nor can any other evidence that may be 
available to prove other later acceptance 
at the same rate be shut out. 

For the reasons given above therefore, 
we must set aside the decree of the lower 
. Oourt and remand the case for fresh dis- 

: posal in the light of the above remarks, The 
appellant will get his costs here and costs 
in the Oourt below will abide the result. 

Court-fee on the appeal memorandum 
will be refunded. 


N, 8. & a, Appeal allowed. 
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MADRAS HIGH COURT. 
OivıL REviston Perition No. 1414 
cr 1928, 

March 4, 1930. f 
Present:—Mr. Justice Madhavan Nair. 
PAPATHI AMMAL-—Pi AINTIFF— 

PETITIONER 
LETSUS 
KARUPPIAH PILLAI anD oraers 
— DEFEN Da NT8— RESPONDE- TA. 

Civil Procedure Code (Act V of 1908), O. XXXIII, 
rr. 2, $—A pplication to continue suit in forma pauperis 
—Non-presentation of original plaint by plaintiff, 
effect of. ; 

If a|plaint has been validly presented in a Court and. 
an application is made by the plaintiff to continue the 
suit in forma pauperis, it cannot be dismissed on the 
ground that the plaint was not presented in person 
asrequired by O. XXXIII, r. 3, Civil Procedure 
Code, 'T'he proper procedure in such à case isto see if 
the plaint discloses a cause of action and issue notice 
to the Government to see if the plaintiff is really 
a pauper and, ifthe same is found, to allow the 
plaintiff to continue the suit in forma pauperis. 

Subbarao v. Venkataratnam (1), followed. : 

Civil revision against an order of the Dis- 
trict Munsif, Ramnad, dated the. 3rd Avril 
1928. 


Mr R. Kesava Aiyengur, for the 
tioner, 

Mr. T. R. Srinivasan, for the Respond- 
ents, 


SUDGMENT.—The petitioner asked 
for permission to institute the suit as a 
pauper in the Subordinate Judge’s Court of 
Ramnad and that petition was allowed and 
the petitioner was treated as a pauper. 
Later on it was found that the valuation of 
the suit made it triable by the District 
Munsif of Ramnad. A memorandum was 
Submitted by both the parties and it was 
agreed that the said suit should be tried by 
the District Munsif's Court, Ramnad. The 
plaint was accordingly returned for 
presentation to the proper Court under 
Q. VII, r. 10, Civil Procedure Code. The 
petitioner then presented the plaint to the 
District Munsif's Ucurt of Ramnad and filed 
an application under O. XXXIII, rr. 1, 2 
and 3 and under s.151, Civil Procedure 
Oode to declare the petitioner as pauper 
and to allow the petitioner to continue the 
suit O. S. No. 437 of 1927 on the file of that 
Court in forma pauperis. 

Objection was taken by the respondents 
that the petition would not lie and that no 
such permission should be given. It is 
pointed out pu the rn hi presented 
by a Pleader and noi by the party in person 
and that the requirements of O. XXXIII, 
have not been complied with. These objec- 
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ticns were upheld by the lower Court and 
the petition was dismissed, 

I think the lower Court's decision is 
wrong. The plaint that was returned was 
validly returned by the Subordinate Judge 
of Ramnad and it had to be presented to 
the District Munsif in pursuance of the 
order passed by the Subordinate 
Judge. No objection can be taken to the 
presentation ofthe plaint in these circum- 
stances, Further, it was also agreed by the 
parties that the suit may betried by the 
District Munsif, Ramnad, In a casa of this 
description when the plaint validly returned 
by one Court is presented to another Court 
in pursuance of the order passed by the 
first Oourt, I do not think that the objection 
that it should have bean filed by the party 
in person in order to entitle the petitioner to 
ask for liberty t» continue the suit in forma 
vaupzris can be upheld. The principle of 
she decision in Subbarzo v. Venkataratnam 
(1) may be applied to this case. There it 
was pointed out thatif a pleint bas been 
validly presented ina Court and then the 
petitioner seeks to continue the suit in 
forma pauperis his petition is not to be 
dismissed on the ground that it was not in 
the formjprescribed byir. 2, O. XX XIII, and 
presented in person as required by r. 3, 
and that the proper procedure was to see if 
the plaint discloses a cause of action and 
issue notice to the Government to see if the 
plaintiff was really a pauper unable to pay 
the additional stamp duty, and, ifthe same 
was found, to allow the plaintiff to continue 
the suit in forma pauperis! Of course it is 
not disputed by the petitioner that her 
pauperism may be enquired into de novo in 
the District Munsif's Court of Ramnad. I 
think, on the principle enunciated in the 
above Madras decision and also having 
regard to the joint memo filed by both the 
parties in the present case,the application of 
the petitioner should have been allowed by 
the learned District Munsif. I set aside the 
lower Court's order. The petition will be 
taken up and disposed of on the merits. 
The petition is allowed with coste, 


N.S & A. Order set aside. 
(1) 121 Ind. Oas. 857; A. I. R. 1929 Mad. 828;53 M. 
43; 30 L. W. 637; 57 M.L. J. 677. 
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MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 55 or 1929. 
October 2, 1930. 

Present :—Mr. Justice Ourgenven and 
Mr, Justice Bhashyam Avvangar. 

Tas OFFIOIAL RECEIVER or 
SEOUNDERABAD —APPELLAXT 
versus 
- GUMMIDELLI LAKSHMINARAYANA— 
(DEAD) AND OTAEK8—RE3PONDENTS, 
Provincial Insolvency Act (V of 1920), s. 56— 
Insolvency—Vesting order of competent foreign 
Court, whether prevails against prior attachments by 

Courts in British India. 

In general, a vesting order made by a competent 
foreign Court operates upon the property of the 
insolvent within British India, creating a title in the 
Official Receiver so invested with effect from the 
date of the order; and such a vesting order prevails 
against prior attachments effected by British Indian 
Courts inasmuch as attachment does not create any 
charge or lien and à vesting order is not a private 
transfer but transfer by law. 

Secunderabad Court is a foreign Court. 

Raghunath Das v. Sunder Das (12), In re Scheibler, 
Ex parte Holthausen (13),Seeretary of State for Foreign 
Affairs v Charlesworth Pilling & Co (1), Galbriath v. 
Grimshaw (2), Ex parte Joselyne, In re, Watt (3), 
Chatterton v. Watney (4), referred to. 

Levasseur v. Mason and Barry (6), Singer & Co, 
v. Fry (7), distinguished 

Kristnaswamy Mudaliar v. Official Assignee of Madras 
(8), Motilal v. Karrabuldin (9), relied on. 
Miller v. Lukhimani Debi (10), overruled. 
RP Peaeock v. Madan Gopal (11) explain- 
e 


Appeal against an order of Kumaraswami 
Sastri, J , dated the 23rd April 1929. 
Messrs T. Ramachandra Rao and A. 
Venkata Subba Rao, for the Appellant, 
Messrs. V. Radha Krishnayya and A, K. 
Ramachandra Ayyar, for the Respondents. 


JUDGMENT, 

Curgenven, J.—The question of law 
which this appeal raises is whether a vest- 
ing order made by the District Oourt of 
Secunderabad, prevails against a prior 
attachment of a decree effected by a Court 
in British India. In 1922 a preliminary 
decree for partition was passed in O. 8. 
No. 420 of 1922 on the file of this Court, 
In 1926 a creditor of the plaintiffin that 
suit, who had obtained a decree in Bombay 
attached this preliminary decree. In 1928 
the plaintiff was adjudicated an insolvent 
by the District Oourt of Secunderabad 
under the provisions of the Provincial 
Insolvency Act V of 1920 which is in force 
in that area and an order was passed vesting 
his property in the Officiat Receiver of Se- 
cunderabad. The legal argument divides into 
two stages: (1) what is the status of the Dig- 
trict Court of Secunderabad and (2) what is 
the effect within British India of a vesting 
order passed by the Oourt. The former 
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question presents little difficulty. Although 
administered by the Governor-General-in- 
Council, Secunderabad is part of the Nizam’s 
Dominions,and lies outside British India. 
Jurisdiction over this area, a8 over a num- 
ber of similar areas, is derived from the 
Foreign Jurisdiction Act, 1890, the preamble 
to which recites that the sovereign “by 
ireaty, capitulation, grant, usage, sufferance 
and other lawful means” has jurisdiction 
within diverse foreign countries. Section 
1 runs ss follows; It is and shall be 
lawful for Her Majesty the Queen to hold, 
exercise and enjoy any jurisdiction which 
Her Majesty now has or may at any time 
hereafter have within & foreign couniry in 
thesame and as ample a manner as if Her 
Majesty had acquired that jurisdietion by 
the zceseion or conquest of territory”. By 
the Indian (Foreign Jurisdiction) order in 
Council of llth June, 1902, powers under 
the Act were delegated to the Governor- 
General of India in Council for the purposes 
of constituting Courts and determining the 
law and procedure within areas extra- 
territorial to British India and by a 
Notification of 1913 the Specific Act with 
which we are concerned, the }Provincial 
Insolvency Act III of 1907 was declared 
applicable to Secunderabad. Section 3 
ofthe Foreign Jurisdiction Act provides 
that every Act end thing done in pursuance 
of any jurisdiction of Her Majesty in a 
Foreign Country ehall be as valid as if it 
had been done according to the local law 
then in force in that country". This is the 
principle upon which the Judicial Oommit- 
tee decided Secretary of State for Foreign 
Affairs v. Charlesworth Pilling & Co. (1) 
where the question arose as to what law, 
the English or the Muhammadan, the Oonsu- 
Jar Court in Zanzibar should administer. 
Their Lordships say. “..... throughout 
the matter Zanzibar remains foreign ter- 
ritory, and the Queen and her cfficers are 
acting as Zanzibar authorities by virtue of 
the power which she has acquired, and 
which is within ita limits a Sovereign power. 
It results that a Judge acting with these 
limits isa Zanzibar Judge, and is bound 
to take judicial notice of the Zanzibar 
Law, whatever it may be, applicable to the 
case before him.” 


The theory upon which extra-territorial 
jurisdiction is based is one of authority 
delegated for this purpose by the rule of 
the territory over which it is exercised 
in the present instance by the Nizam. But 


(1) (1901) A. O, 373; 70 L, J.P, O, 25; 84 L, T 212. 
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although, in the case of India, the authority 
so delegated, and the jurisdiction so ex- 
ercised, is derived through His Majesty 
from the Governor-General-in-Oouncil, and 
although the law may be identical with 
the law in force in British India and may 
be administered by British Officers, the 
Court so erected isa Foreign or extra ter- 
ritorial Oourt. 

In ihe contemplation of the General Law 
of British India, it seems that there are only 
two kinds of Courts—British Indian Courts 
and Foreign Courte—and that whatever is 
nota British Indian Oourt is a Foreign 
Court; so that quoad the Courts of British 
Indis, the Courts, for example, of Foreign 
Countries, British Colonies and assigned 
tracts like Secunderabad stand upon an 
equal footing as Foreign Oourts, subject 
of course to the test of recognition ascompet- 
ent Oourts. Itistrue,as Mr. Varadachariar 
points out, that the Oode of Oivil -Pro- 
cedure does distinguish another class of 
Court. Under that Act, and for its pur- 
poses, a “Foreign Court,’ means “a Court 
situate beyond the limits of British India 
which has no authority in British India and 
is not established or continued by the 
Governor-General-in-Counceil’, so that by 
virtue of the concluding words a Oourt 
such as we are dealing with is not a 
“Foreign Court" within the definition. 
Special provisions affecting! isuch Courts 
are to be found inss. 10,43 and 45 
of the Code dealing with lis pendens and 
the reciprocal execution of decrees. But 
outside the Code this distinction does not 
appear to be drawn, and there is no reason 
to hold that for the purpose, for example, 
of Insolvency Jurisdiction it should be 
imported, nor evenif imported, that it 
would affect whatever conclusions are to be 
drawn as tothe effect of judgments passed 
by such extra-territorial Courts upon the 
proceedings of Courts in British India. 

The statutory provision which declares 
that the judgment in rem of a competent 
Oourt is conclusive proof that any legal 
character which itconfers accrued as from 
the date of that judgment is s. 41 of the 
Evidence Act; and this applies, if is not 
disputed, to the foreign judgments of a 
competent Court no less than to domestic 
judgments. The English Law draws a 
distinction between the assignment of a 
bankrupts’ immovable property to the 
trustee in bankruptcy and the assignment 
of movables, an assignment by a foreign 
Court of theformerkind operating and of 
the latter kind not operating, upon property 
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situate in England (Dicey, 4th Edition,rr. 123 
and 124). An exception is made in favour of 
assignments of immovables under the Irish, 
Scottish and Indian Acts (Loc. Cit. r. 122) 
We are not concerned here with the assign- 
ment of immovables, and it seems clear 
that, in generala vesting order made by a 
eompetent Foreign Oourt operates upon 
property of the insolvent within British 
India, creating a title in the Official Receiver 
so invested. This title so operates with 
effect -from the date of the order) the case 
Galbraith v. Grimshaw (2) being sufficient 
authority in dispute of the proposition that a 
foreign Receiver may take advantage of any 
‘relating back’ provision which his own 
Act may contain, 

Accepting then that the insolvent’s pro- 
perty in the decree in O.8. No. 420 of 1922 
vested in the Official Receiver of Secundera- 
bad upon his adjudication on 15th October 
1928, the second issue arises, whether such 
vesting will prevail against the respondent's 
earlier attachment of that decree. We 
have heard a good deal of argument upon 
this point based upon English decision 
as to the effect of what in England corres- 
ponds most closely tothe attachment ofa 
debt in this countrv a garnishee order nisi. 
It appears to me that the two procesdings 
differ in one critical particular which vitia. 
tes the analogy itis sought to draw, Under 
r.lofO. XLV of the Rules of the 
Supreme Oourt,-a garnishee may, upon the 
application of a person who has obtained 
ajudgment against his debtor, be called 
upon to show cause why heshould not pay 
to the person who hss obtained such judg- 
ment so much ofthe debt as may be suffi- 
cient to satisfy the judgment; and r. 2 
declared that service of such an order upon 
the garnishee shall bind such debts in his 
hands." 

The legal consequences of an order misi, 
hava been considered in several cases cited 
before us, expecially with reference toa 
competing claim in bankruptcy. [n Ex parte 
Joselyne In re Watt (3) James L J. eaid “The 
moment the order of attachment was served 
upon the garnishee the property in the 
debt due from him was absolutely transferred 
from the judgment-debtor to the judg- 
ment creditor. The garnishee could then 
only pay his debt to the judgment-creditor 
of hisoriginal debtor. The property in 
the debt was transferred, and there was 


(2) (1901) A. C. 508; 79, L. a E B. 1011; 103 L. T. 
294; 17 Manson 183; 548. J 

(3) (1878) 8 Oh. D. 327; i. E B.K. 91; 38 L. T. 
61; 26 W. R. 645. 
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complete and perfect security the moment 
the order of attachment was served". 

The other two learned Judges of the 
Court of Appeal, Cotton and Thesiger, L.JJ, 
expressed the view that by virtue of the 
order the judgment-creditor became a 
secured-creditor, and that may bea way of 
putting the position preferable to ‘saying 
that the property in the debt was transferred. 
This latter proposition has in fact been 
dissented fromin later cases, for instance 
in Chatterton v, Watney (4). The question 
of these competing claims again arose in 
Galbraith v. Grimshaw and Baxter, (5) where 
the debtor had been adjudicated bankrupt 
in Scotland, and the trustee laid claimto a 
debt in respect of which a garnishee order 
nist had been passed in England. I have 
already referred in another connection to 
this case, which went up to the House of 
Lords as Ex Parte Joselyne In re: Watt (8). 
In the Court of Appeal Farwell, L. J. ob- 
servesofthe garnishee order nisi, no doubt 
having in mind the language of James, L.J. 
cited above: 

“It does not, it is true, operate as a trans- 
fer of the property in the debt, but it is an 
equitable charge on it, and the garnishee 
cannot pay the debt to anyone but the 
garnishor without incurring the risk of 
having to pay it over again to the creditor” 

In this view Buckley and Kennedy, JJ. 
concurred. 

In the House of Lords Lord Loreburn 
after dealing with the question of relating 
back, proposed asa test whether the bank- 
rupt could have assigned to the trustee, at 
ihe date when the trustee's title acerued, 
the debt which had already been made the 
Bubject of & garnishee order nisi. However 
appropriate such & test may be in England, 
it is certain that the rights of a Receiver 
under either of the Indian Insolvency Acts 
are not necessarily delimitated by it. Lord 
Macnaghten, by saying that the Scottish 
Oourt can only claim the free assets of the 
bankrupt, had, I think,in view the princi- 
ple of an equitable charge arising out of 
the order, and I do not read any of the 
observations in this case as amounting 
to a pronouncement that, irrespective of 
this principle, the Scottish Court, merely 
because it was a Foreign Oourt, could not 
interfere with the claim under the attach- 
ment. 

Mr. Duraiswami Ayyar has sought to 
draw some conclusions from two cases in 

(4) E 17 Oh. D 259; 50 L. J. Oh. 535; 44 L. T. 
391; 29 W. R. 573. 
@) (1901) 1 K. B. 339. 
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‘which the respective claimants were the 
trustees in a foreign bankruptcy, French 
in the one case and Scottish in the other, 
and a receiver appointed in execution, 
Levasser&v. Mason and Barry (6) and Singer 
& Co, v. Fry (7). The decisions turn upon 
the incidents attaching to such a receiver- 
ship and do not, Í think, afford much help 
in deciding upon the rights of an attaching 
creditor under Indian : Law. It 
will be clear from Lord Esher's judgment 
in the former case that a receivership 
shares this feature with 2 garnishee order 
nisi, that it is directed to the satisfaction 
of the claim of the judgment creditor who 
secured the CA recae of the receiver, 
f his claim alone. 
n precisely in this respect that an 
order of attachment of & debt under the 
Gode of Civil Procedure differs. The difer- 
ence will be apparent upon a comparison 
of the form for a garnishee order nisi (form 
No. 39, Appendix X, rules of the Supreme 
Oourt) and the Form for attaching a debt 
(Form No. 17, Appendix E, Code of Civil 
Procedure) In the one the attachment is 
exprecsly made with a view to satisfying 
the judgment-debt, and that debt only. 
The other does no more than prohibit and 
restrain the garnishee from paying, and 
his debtor from receiving the debt 
until further orders. It is of purely nega- 
tive effect, designed only to preserve the 
status quo and cannot operate to create 
any lien or security in favour of the garn- 
ishor. So far as a domestic insolvency is 
concerned. the priority of an Official As- 
signee's claim over that of an attaching 
creditor was pronounced upon | by a Bench 
of three Judges of this Court in Krishnas- 
wamy Mudaliar v. Official Assignee of 
Madras (8). The effect of an attachment, it 
was observed, following a dictum of the 
Privy Council in Moti Lal v. Karrabuldin 
(9) was to prevent alienation, it does not 
confer title. Inthat case, too, an attempt 
was made to support the claim of the at- 
taching creditor by reference to English 
cases dealing with a garnishee order nisi 
but though recognising that such cases 
might have their use by way of analogy 
the learned Judges considered that the 
question had to be decided upon the terms 
of the Code of Civil Procedure and of the 
Insolvency Act in force in this country. 
In Oaleutta a contrary view was at first 


(6) (1891) 2 Q. B. 73; 60 L. J. Q. B. 659; 64 I. T. 761; 


(7) (1915) 84 L. J. K. B. 2025; 113 L. T. 552. 
(8) 26 M 673. 
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taken in Miller v. Lakhimani Debi (10) 
The judgment is only of interest here 
because it proceeded upon the principle 
that the Official Assignee stood in the 
shoes of an insolvent, and could not 
occupy a better position. This is very 
much the ratio decidendi adopted by Lord 
Loreturn in Galbraith v. Grimshaw (2). 
This Oaleutta case was overruled by Full 
Bench in Frederick Peacock v. Madan Gopal 
(11) similar arguments to those adopted 
in the Madras case being accepted. .Refer- 
ence may also be made to the Privy Oouncil 
judgment in Raghunath Das v. Sundar Das 
Khetri (12). 

1 can find no ground for distinguishing 
in this matter between the right of a 
foreign and of a domestic Receiver in in- 
solvency. In each the debtors’ property 
vests subject to any prior equities such as 
8 charge or lien, and no such equities are 
created by an attachment. Under s, 64 of 
the Oivil Procedure Oode any private 
transfer or delivery of the property attached 
is void as against all cleims enforceable 
under the attachment. A vesting order pase- 
ed by a Foreign Court is, 1 should suppose 
a transfer by operation of 1aw, though not 
of British Indien Law; at any rate, it is 
not & private tranefer, and therefore it has 
not to give way toan attachment. 

The result will be that the appeal is 
allowed. The order of the learned Judge 
continuing the attachment and giving leave 
to the attaching creditor. (now dead and 
represented by 7th respondent) to execute 
the preliminary decree is set aside and 
the application dismissed. The contesting 
(7th) respondent will pay the appellant's 
taxed costs here and in the trial Court. 
The remainder of that Court's order as to 
costs will stand, 

Bhashyam Ayyangar, J.—I concur 
and having nothing to add on the first 
question on which my learned brother has 
heldin concurrence with the learned trial 
Judge that the Secunderabad Court isa 
foreign Oourt for the purposes of this case. I 
only wish to say a few words on the second 
question, namely, what is the effect in 
British India of a vesting order made 
by the said Oourt. The jurisdiction or 
competency of that Court to pass the order 

(9) 25 ©. 179; 241. A. 170; 10. W. N. 639; 7 Sar. 
"222 (P. O.) 

(10) 28 O. 419; 5 C. W. N. 761. 

o 29 O. 428; 6 O. W. N. 577. 

12) 24 Ind. Cas. 304; 42 O. 72; 18 O. W. N. 1058; 1 
L. W.567; 27 M. L. J. 150; 16 M. L. T. 353; (1914) M. 
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of adjudication is not challenged, and it 
is conceded that, under the order 
passed by that Court vesting the insolvent'a 
estate in the Official Raceiver of that Court 
all thes movable property of the insolvent 
situate (even) in British India became 
vested in that officer, Tho only point is 
whether the judgment-creditora of the 
insolvent who bad attached the decree in 
question before the said vesting order was 
passed are entitled to any lien overit, or 
equity as the learned trial Judge calls it 
as against the said officer, On this point 
the learned trial Judge has observed. I do 
not think that such adjudication will put 
an end to all execution proceedings in 
British India against the person adjudi- 
cated there, So far as British India is esr- 
cerned, the Official Assignee takes the pro- 
perties subject to all the equities. I msy in 
thisconnection refer to Ex parte, Holthausen 
In re Scheibler Ex parte Halth ousen (13) and 
Galbraith v. Grimshaw (2). It is stated that 
there is some’ difference as regards the 
effect of attachments in British India and 
English Oourte, but I do not think that 
makes much difference, the principle on 
which the cases are decided being that the 
trustees in bankruptcy or Official Receiver 
ina Foreign Oourt cannot take advantage 
of the provisions of law applicable to 
Courts in British India as regards the 
antedating. Speaking with the greatest 
respect, I am unable to agree with this 
decision, Itis thoroughly settled that an 
attachment under the Oivil Procedure Code 
does not confer any title or create any 
charge and that it merely prevents and 
avoids & private alienation but does not 
invalidate the alienation by operation of 
law, euch as is effected by a vesting order 
passed on the adjudication of the judgment- 
debtor. See Krishnaswamy Mudaliar v. 
Official Assignee of Madras (8) and Raghu- 
naih Das v, Sundar Das Khettu (12) If the 
present were a case of an adjudication and 
8 vesting order made by a British Indian 


Court, there can be no question that the‘ 


aitaching craditors cannot claim any charge 
or priority over the Receiver in insolvency, 
Why should it make any difference on this 
point because the adjudication and the 
vesting order were passed by a Foreign 
Oourt? No. Indian authority has been 
referred to which recogniz:s any such 
difference. The learned trial Judge bases 
his decision on the analogy of similar 
proceedings in England but an attachment 


(13) (1874) 9 Ch. 722; 44 L. J. B.K. 26; 31 L,'T.13. 
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in this country and what @orresponds to 
it in England have different significance 
and effect-as pointed out in the judgment 
of my learned brother, Indeed the learned 
trial Judge himself concedes some difference 
between the two. He however states that 
it does not affect the point, the ground 
given by him being that the provisions 
of law applicable to Oourts in British In- 
dia as regards the antedating are not 
available to the Official Receiver in a 
Foreign Court. Now, the doctrine of law 
of antedating is had recourse to only for 
invalidating a prior title which would 
otherwise be valid. Phat doctrine may be 
relevant, with reference, to an English 
attachment, which creates a charge, but 
is not relevant with reference to an at- 
tachment under the Civil Procedure Oode 
which unless followed up by proper sub- 
sequent proceedings, does not in any way 
affect the existing title. In the present 
ease the Official Receiver, Secunderabad, 
has no need to and does not invoke the 
help of the said doctrine at all. I think. 
for these reasons that the conclusion of 
the learned trial Judge cannot be sustained: 
and that the Official Receiver of Secundera-. 
bad has a prior claim over the attaching: 
creditors, I agree with the order pronounced! 
by my learned brother, 


A, Appeal allowed. 


MADRAS HIGH COURT. 
CiviL Revision PETITIONS Nos. 1648 «o. 
1653 or 1929, 
March 17, 1930, 
Present :— Justice Sir Vepa Ramesam, Kr, 
TALLAPRAGADA APPA RAO— 
: PETITIONER 
Versus 

KASANGI VENKAPPA AND ANOTDER— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115, 0. XXI 
ss. 98, 100—Decree for possession—Judgment-debtor 
setting up strangers as tenants—Claim against delivery 
of possession— BEjectment, what constitutes — Persons 
absent —Right to present claim under O, XXI T. 985 — 
Tenants, whether bound by decree against landlord— 
Right to resist delivery of possesssion—Revision— 
Court setting up new case—Interference in revision. 

Tenants or servants of a judgment-debtor unless 
they are occupancy tenants are bound by a decree 
for possession decree against the judgment-debtor. 

Jafirji Ibrahim v. Miyandi Mangal (1), Jairam. 
Jadowji v. Nowuroji Jamsedji (2), referred to, 

Esra v. Gubbey (3), distinguished and doubted, 
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In an applicaticn trder C. ANI, r. J00 Civil Pro-and contended that the division was in two 


cedure Code, it igirregular to ask decree-holder first to 
begin the case, and after the decree-holder's examina- 
tion is finished tothe examine the witnesses of the 
claimants. 

When the lower Court finds an entirely different 
case than that set up bya party, it is an irregularity 
which justifies interference in revision. 

Where persons ejected from certain land are 
absent from the scene of execution, they cannot be 
said to be ejected. 

Kocherlakota Venkata Krishna Row v. Vadrev 
Venkatappa (4), relied on. 

Where certain tenants of a judgment-debtor are 
dispossessed much later than the delivery of posses- 
sion to the decree-holder, O. XXI, rr. 98 and 100, Civil 
Procedure Code, do not apply and the Oourt has no 
jurisdiction to pass an order under O. XXI,r. 100. 
The tenants have their general remedy in law if 
they are wrongly dispossessed. 

Order XXI, r. 98, Civil Procedure Code applies 
only to persons who have rights of their own and who 
are not bound by the decree. Order XXI, r. 98, 
therefore, does not apply to tenants of a judgment- 
debtor who are not eccupancy tenants. 

Where a judgment-debtor taking advantage of the 
fact that certain persons were not parties tothe suit 
sets them up after the execution proceedings to put 
forward a false case of tenancy and prevent the 
decree-holder from reaping the benefit of his decree, 
the High Court can in revision interfere and set aside 
the order of the lower Court allowing the claims of 
such persons. 

Oivil revision petitions against the 
orders of the:Sub-Judge, Ellore, dated the 
24th September, 1929. . 

.Mr. S. V. Venugopalachariar, for the 
Petitioner. 

Messra. V. Govindarajachari, and B. V. 
Ramanarasu, for the Respondent, 

JUDGMENT.—These petitions are 
filed against the order of the Subordinate 
Judge of Ellore on applications filed under 
O. XXI,r. 100, Sch, I of the Code of Civil 
Procedure (E. A. Nos. 199 and 201 to 2¢6) 
in O. 8. No. 98 of 1926. E, A. No. 208 and 
a portion of B. A. No. 205 were dismissed 
&nd therest of the petitions were allowed. 
The opposite party, namely, the decree- 
holder in the main suit files these revision 
petitions. 

The facts out of which these petitions 
arise may now be stated. The main suit is 
a dispute between two persons who are 
half-brothers. The plaintiff is the younger 
brother and the defendant is the elder. 
The plaintiff's case was that during the 
life-time of the father in 1924, there was a 
division of the father’s property by the 
father himself according to which two-third 
share was allotted to the plaintiff and one- 
third to the defendant, and each was enjoy- 
ing his separate share, the plaintiff's enjoy- 
ment being through his father as he was a 
minor. After the father's death, the elder 
brotherrefused to recognise the younger 
brother's right to more than halfa share 


, taken 


sharer, with the result that asuit had to be 
filed on behalf of the plaintiff by his mater- 
nal unele in 1:26. The suit was tried and 
the plaintiff's case was found to. be true 
and it was decreed. Iam informed that the 
defendant has appealed tothe High Court 
and that the appeal is pending. It appears 
that in the main suit itself the defendant 
made no suggestion that there were any 
tenants on the suit land and that they 
should be made parties in the suit. Inci- 
dentally, I may observe that the suit js not 
one for partition but for possession of 
separate and definite items on the ground 
that they fell to the plaintifi's share and 
were trespassed upon by the defendant. In 
1998 execution was taken out ofthe decree 
and an amin was deputed to deliver posses- 
sion to the plaintiff's next friend. He and 
the amin went to the lands on the 23rd of 
November. The decree holder and the 
amin werc -esisted. Exhibit A ie the applica- 
tion of the amin to the Station House 
Officer of Pentapadu for police help. This 
is avery important document in the case. 
So I willeet forth & portion of this applica- 
tion, “Accordingly when I went to deliver 
the properties, defendant and men belong- 
ing to the defendant obstructed me with a 
bad intention of putting the minor’s guar- 
dian out of possession of the properties and 
stealing away the crops raised on the 
scheduled lands. IfI deliver them against 
the defendant's will they are ready to 
commit danger to lives with brute force, 
The Court has passed orders in B. A No. 
1484,to remove such obstruction and deliver 
if the defendant should obstruct unlaw- 
fully in this way. The above warrants have 
to be-executed in accordance with the 
above orders and without breach of peace. 
So I pray that your honour may kindly 
be pleased to render such help so that the 
warrants may be executed.” The Subordi- 
nate Judge had previously ordered on the 
1. th of November that Police help may be 
This is the order referred to in Ex. 
A. After such order, there is nothing high- 
handed in the aets of the amin and the 
decree. holder. Thereupon the Station House 
Officer deputed a head constable and two 
Police constables to help the amin to pre- 
serve peace. At this stage it is important 
to obverve that the obstructors were deseri- 
Ded in Ex. A, as "the defendant and men 
belonging to the defendant’. Who are 
these men belonging to the defendant? 
They must be either farm -servants of the 
defendant or tenants of the defendant, In 
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either case, unless they are occupancy 
tenants, they are bound by the decree (See 
Jafirji Ibrahim v, Miyandi Mangal (1) and 
Jairam Jadowji v. Nowroji Jamsedji (2) 
which I prefer to Ezra v. Gubbey (3) which 
is also distinguishable. Otherwise, they 
would not be described as men belonging 
to the defendant. On the 24th of November 
the Amin effected delivery of possession and 
reported delivery to the Court. The Court 
recorded delivery without objection. Some 
time later about the lst of December some 
or allofthe present claimants attempted 
to eut the crops on the land and one of the 
head constables gave a notice to one of these 
claimants (one of the two claimants in E. A. 
No 203) not to cut the crops. This is Ex. 
O dated the Ist of December 1927. The 
head constable also sent a report to the Bub- 
Inspector of Polica which ia Ex. D. The Sub- 
Inspector was requested to come and pre- 
vent a breach of the peace. Afterwards 
thess claimants or scm3of them were 
charged, in a Criminal Oase No. 90 of 1927. 
Ths present petitions were filed under O. 
XXIr. 100 of the Code on 21st December 
1927, 4. e, after and not before the incident 
of 2nd December, 1927. Paragraph 4 begins 
by saying that on 1st Dacember,1927, and 2nd 
December, 1927, the decree-holder and his 
brother in-law came to their fields and at- 
tempted to forcibly cut the crops raised by 
the petitioners. Paragraph 5 says: “With the 
assistance of the Police the lst respondent 
threatened the petitioners and has disposses- 
sed the petitioners and cut and carried away 
the crops worth Rs. 240," itis clear from 
paras. 3 and 4 that the petitioners must have 
been dispossessed only on lst December, 
1927, or 2nd December, 1927, not earlier. 
Then para 7, however, says: “The Ist respon- 
dent alleged that he obtained delivery of 
the property in 24th November, 1927, and 
25th November, 1927, through: the Oourt. 
The petitioners submit that nosuch actual 
delivery was in fact effected. If it was 
reported to the Court that any such delivery 
took place, it must have been merely a fake 
for nobodyjcame near our lands". Paragraph 
8 says that the petitioners are occupancy 
tenants in possession of the land. 

Second respondent in these petitions who 
was the judgment debtor admits the plaint- 
iff’s petition but denies that the land is an 


- (1) 64 Ind. Cas. 692; 46 B. 526; 25 Bom. L. R. 1251; 
A. T. R. 1922 Bom. 273. 
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estate or shat the petitionéfa had o¢eupancy 
rights. The decree-holderis the lst rəs- 
pondent. Hs denied that the petitioners 
were persons who hail any poasession of the 
suit Jands. Hs contended also that the 
petitions are not maintainable and that hé 
got possession on the datr of delivary. The 
Subordinate Judge's stntement that the 
plea as to maintainability was not taken in 
the counter-patition is not corree; For 
some reason, which is notclear from the 
judgment of the Subordinate Juige and 
of which the petitioners before m» com- 
plain as a serious irregularity, the decree- 
holder was asked to begin the case and 
after he finished examining his witnesses, 
the claimants’ witneases were examined. 
The lst witness is the clairaantin E. A, 
No. 2J2. Inchief examination he says that 
he was ejected from the land with ths help 
of the Police. No date is mentioned. 
Taken along with the petition, the date of 
this ejectment must be only 2nd D:e3mber, 


1927. Hs then gives detailsoftne holdings 


of the other petitioners. In crozs-examina- 
tion he saye: “I paid cist at Rs. € per year 
for that land to Suhbarayudu and after his 
death to his widow...... I was not present 
when the lands of the other claimants were 
delivered to the plaintiff with the help of 
the Police.” The 2nd witness is one of the 
joint petitioners in E. A. No. 203. He also 
says that he was ejected without giving any 
date. In cross-examination he says : “The 
Police came to my land and ejected me from 
it.” He does not say that he paid any rent 
to Subbarayudu’s widow, the plaintiff's 
mother, 

No other witnessis examined. It is clear 
from the evidence of thesetwo witnesses 
that they were ejected on the 2nd December 
and that they know nothing about the 
ejectment of the other claimants in the case, 
as to which, therefore, there is no evidence 
on the record on which any Court could 
have passed orders, these witnesses them- 
selves knowing nothing about it. 

Mr. Varadachariar who argued the revi- 
sion petitions before ms put the matter 
thus: This being a matter in revision, he 
said he could not attack the findings of the 
lower Court on the evidence, But he argued 
that the Subordinate Judge founa an 
entirely different case from that set up by 
the claimants. The claimants  elaimed 
occupancy tenancy on the ground that the 
village is an estate. The Subordinate Judge 
did not find occupancy tenancy. If he 
could have found it, he would have found 
it and should have found it. But obviously 
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it was impossible for him to do so. There 
being no evidence in the evidence of the 
claimants either about the village being an 
estate or about auy kind of occupancy 
tenancy, the Subordinate Judge could not 
find in favour of occupancy tenancy. On 
that finding the learned Advocate argues 
that the petitions ought to have been reject- 
ed and the Subordinate Judge ought not 
to have found a different case for the peti- 
tioners from that set up by them in their 
petitions. This is an irregularity which 
justifies interference in revision. But even 
apart from that, evenon the findings, the 
findings being merely that the petitioners 
were in possession of the suit lands before 
the death ofthe father, snd that they were 
wrongfully ejected in execution, without 
anything more, the lower court's order 
cannot be sustained. He argues that either 
the ejectment was on the 24th November or 
it was onthe 2nd December. If the peti- 
tioners were absent from the scene of exe- 
cutionand, therefore, they were not ejected 
on the 24th November (vide Kocherlakota 
Venkata Krishna Row v. Vadrevu Venka- 
tappa (4) but only on the?7nd of December— 
this is the case of the petitioners—then the 
petitioners were not ejected in execution. 
The dispossession of the tenants was 
much later than the delivery and O. XXI, 
rr. 98 and 100 do not apply st all, The 
Subordinate Judge has no jurisdiction to 
pass an order under O. XXI r. 100, The 
petitioners have their general remedy in law 
if they were wrongfully dispossessed. But 
taking the other alternative that the Sub- 
ordinate Judge meant to say that they were 
dispossessed on the 24th of November, 
though itis opposed to the plaintiff's case, 
and the finding is binding on the High Oourt, 
the Amin's report, Ex A shows that the 
Amin and the decree-holder were obstructed 
on the 24th November by defendant 
and his men. No right of theirs cor- 
sistent with the plaintiff's title was ever 
set up on that date; and only to such 
persons, that is persons who have rights 
of their own and who are not bound 
by the decree, does O. XXI, r. 98, apply. 
It cannot help tenants of the judgment- 
debtors who are not occupancy tenants. 
I think these contentions are well-founded. 
But thelearned Advocate for the respondent 
arguesthat Mr Varadachariar’s contentions 
are technical, that in revision technuicelities 
ougat not to be allowed to preveil and de- 
fent substantial justice, that tbough the 
petitions of ihe claimante in the lower Court 

(4) 27 M. 262 at p. 269. 
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were inartisticaily drafted, the substance 
is that they were tenants of land, and, even 
though any occupancy tenancy is not found, 
they wil atleast be tenants from year to 
year and that they ought not to be ejected 
because the two brothers were quarrelling. 
I entirely recogniss the fairness of this con- 
tention provided it applies to the facta of 
this case. Seeing there are irregularities 
justifying interference provided the interest 
of justice require it, I am willing to look 
into the matter a little more deeply. I 
asked the learned Advceate whose tenants 
the petitioners were, assuming that they 
were really tenants. Tne learned Advocate 
answered that they were the plaintiff's 
tenants and in support of this suggestion 
he referred to the statement in P.W. No. 1’a 
evidence that he was paying cist at Rs. 6 
per year to Subbarayudu’s widow after his 
death. There is no such statement to help 
all the other petitionere. Of course, the 
learned Advocate suggested that all of them 
were plaintiff's tenants paying cist after 
the father’s death. So that, it comes to this: 
that the plaintiffthroughhis next friend filed 
asuit in 1926 to recover lands which were real- 
ly in bis own possession through his tenant, 
but toeject his brother alleging that the bro- 
ther was in possession, the brother never 
suggesting in his written statement that the 
lands were in the possession of the tenants 
and not in his possession. This farce of 
an original suit and an appeal is being 
carried out merely for the purpose of gett- 
ing rid of the occupancy right set up by 
ihese tenants, and the learned Advccate 
said that the plaintiff may have given coun- 
ter-evidence to rebut the statement of P.W. 
No. 1 that rent was being paid to the mother. 
At this stage it was pointed out thai the 
decree-holder was compelled to adduce his 
evidence first and then the claimants follow- 
ed. The learned Advocate would not admit . 
the fact until there is something on the 
record to supportit The affidavit filed by, 
the petitioners in connection with the stay 
petition, the allegations in which were 
repeated in the revisioa petition and which 
remain uncontradicted to this day, was then 
relied on by the petitioners’ Advocate. The 
respondents Advocate then found the help. 
lessness of his position. He suggested that 
it is porsible that no rent was paid to any 
person and that the tenants ware in posses- 
sicn of the lands only as tenants of whoever 
may ultimately turn out to be the lawful. 
owner and they were not interested in the 
quarrels between the two brothers. The 
situation is, therefore, this? This aspect of 
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the ease which turned up at the end is only 
an aspect which turas up onan exhaus- 
tive analysis of the case before me and the 
situation was arrived at only after being 
driven from position to position. This 
aspect was never suggested before the 
lower Court. Even the Subordinate Judge 
in his finding beyond saying that the 
petitioners were in possession of these 
items since the death of the father, does 
pot say anything more. He does not say 
that they were in possession as tenants from 
year to year. He does not say that they 
were in possession merely as tenants of some 
kind. He does not say that their posseasion 
was a8 tenants of the plaintiff, Obviously 
he gave no weight to the statement in the 
deposition of the claimants’ lst witness that 
rent was paid to the widow of Subbara- 
yudu. He doesnot say that the petitioners 
are in.possession as tenants of whoever may 
turn out to be the lawful owners bona fide 
and that tliey are disinterested in the quar- 
rels between the brothers. On the finding 
ofthe Subordinate Judge and the other 
irregularities in the case, it is clear to me 
that this is not a case of persons bona fide 
in poesession seeking protection from eject- 
ment on account of quarrels between two 
other persons. IfI am satisfied in this case 
that the claimants are tenants in possession 
of the lands, willing to be tenants of who- 
ever may turn out to be the lawful owner, 
indifferent to the quarrels between the 
landholders taking no sides but anxious to 
protect their own tenancy and complaining 


that in the guise of quarrels between two: 


brothers they ought not to be wrongfully 
ejected, 1 would not interfere in this revision 
petition. But if, on the other hand, I am 
satisfied that taking advantage of their not 
being parties, the defendant's men are now 
set up sometime after the execution proceed- 
ings a8 an after thought to put forward a 
cass of tenancy, toput a further spoke in 
the wheel, and to prevent the decree-holder 
from reaping the benefit of his decree, I 
ought to interfere and set aside the lower 
Oourt’s orders. Having regard to the 
material irregularities in the enquiry before 
it, namely (1) & different case being made 
out and (2) the decree holder being com. 
pelled to start his case and haviug regard 
to the fact that the only obstruction made 
on the 24th was by the defendant and his 
men, there being not even the faintest. 
suggestion of some persons claiming to be 
tenants of the plaintiff, (and seeing that, 
even if they are tenants, they are bound by 
the decree, not being found to he occupancy 
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tenants) having regard to the petitioners’ 
case itself that they were ejected on the 2nd 
of December, 4e, otherwise than in execu- 
tion which was finished on the z4th Novem- 
ber, having regard to the stage in filing the 
petitions and baving regard to tbe findings 
of the Subordinate Judge itself which is 
very vague and which lam not bound to 
read as finding that specific case. in which 
only the claimants can succeed, I am eati-fi- 
ed that this order of the Subordinate Judge 
ought to beset aside. Even if one isto 
suppose, asis now suggested before me, 
that some claimants are plaintiff's tenants or 
tenants of the lawful owner, it is only one 
man P. W. No.1 that can be so protected. 
The others have given no evidence as to 
their ejectment or tenancy. Seeing that all 
the claimants have made one case and have 
not suggested even dissimilar cases, I 
think P.W. No, 1 also ought to fail. His 
is the only case about which I felt some 
hesitation, 

The result is, I set aside the orders of tha 
Subordinate Judge. The petitioners will 
have costs here and in the lower Oourt—in 
one case. Nocosts in the others. 

N.B. & A Orders set aside, 
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An agreement by which a partner assigns his 
interests in afirm owning immoveable property in 
favour of another partnerrequires to be registered 
under s, 17, Registration Act. 

There were two firms in which the plaintiff and 
defendant were partners. With the intention of 
dissolviug their partnerships the plaintifi and the 
defendant executed an agreement by which each of 
them assigned his interest inthe partnership lro- 
perty in favour of the other so that exch acquired 
exclusive interests in the immoveable property of 
the firms originally held by them jointly. By the 
same agreement the defendantalso undertook to pay 
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the plaintiff a debt due from one of the firms to the 
other. The 
suit by the plaintiff to realise the debt: 
. Held, (i) upon a construction ef the agreement, that 
it embodied the contract between the parties and 
was not merely a document creating a right to 
. obtain?anóther document, nor a mere memorandum 
of an.agteeident previously made. [p. 307, col. 1.] 

Subramanian v. Lutchman (1)and James Skinner 
v. R H Skinner (2), referred to. 

(ii that as a dissolution of partnership operates as 
a transfer of the partner's interest in the immoveable 
property, the agreement so far as it affected immove- 
able. property of more than Rs 100 in value was 
inadmissible in evidence. [p. 308, col 2] 

Chitturi Venkataratnam v. Siram Subba Rao (3); 
distinguished. 

Joharmal v, Tejram Jagrup (5) and Ashwarth v. 
Munn (4), referred to. 

(iii) that as the terms of the agreement were in- 

` separately mixed up, it could be regarded only asa 
single indivisible transaction and no part of the agree 
ment could be enforced, |p. 309, col. 2J 

, Pothi Naickan v. Naganna Naicker (12) and Bishe- 
shar Lal v. Bhuri (14) relied on. 

Thandavan v. Valliamma (8), Hanmant v. Ramayar 
(9), Pasupati Venkatapathiraju Garu v. Vatsanaya 
Venkata Subhadrayamma (10) and Vyravan Chetty v. 
Subramanian Chetty (11) referred to.- 

lf there are two distinct provisions in a contract, 
the one relating to rights in immoveable property and, 
the other to the payment of money, proof of the 

: latter provision can be given though the document 
is not registered. But where the various terms are so 
inextricably mixed up that it can only be regarded 
as a single and indivisible transaction, no part of the 
agreement is admissible in evidence for the enforce- 
ment of any of its terms [p. 309, col. 2] 

Per Cornish, J.—The provisions of s, 49, Regis- 
tration Act, are mandatory and the doctrine of part 
performance cannot be invoked in a case governed 
by the section. [p. 311, col. 2] 

Arseculeratne v. Perera (15), relied on. 

Appeal against the decree of the Court 
of the Subordinate Judge of "Tinnevelly in 
O. 8. No. 28 of 1925. 

Messrs. S. Varadachariar and P. R. Sri- 
nivasan, for the Appellante, 

- Messrs. T. M. Krishnaswami Aiyar, T. M. 
Ramaswami Aiyar and K. Venkateswaran, 
for the Respondent. 


< JUDGMENT. 
.Curgenven J.—The plaintiff, who 
appeals, brought this suit against his bro- 
ther for a sum of Rs, 18,200.3-1. The 
learned Subordinate Judge has narrated 
in full the circumstances leading up to the 
claim. To understand how it arose, it is 
only necessary to explain. that there were 
two firms in which both parties were part- 
ners, One of these firms worked under the 
Vilasam V. 8. R. 8, and in it one Sankara- 
narayana Ayyar hed a hsif share while 
the two brothers had the other half share. 
It was a money-lending business, and it 
also ran a chit fund. ‘The other firm was 
known 88 the R. S Firm; it was also 
engaged in money-lending, and ‘the plaintiff 
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and defendant were the partners. The two 
firms had dealings each with the other. In 
1993 disagreements aroge between ` the 
brothers, and decided to dissever their 
interests. By anagreement Ex. K, dated 
the 4th June of that year, the plaintiff 
purported to take over allthe defendant's 
interests inthe V. S. R. 8. Firm, while 
those of the plaintiff in the R: 8. Firm were 
assigned to the defendant. The latter at 
the ssme time accepted liability for a sum 
of Rs. 13,000 and odd due by the R. 8. to 
the V. B. R. S. Firm Later, in February 
1925, Sankaraparayana Ayyar and ‘the 
plaintiff dissolved their partnership in 
the V.S. R 8. Firm, and it was arranged 
that the debt due from tke R S. Firm, 
which by that time amounted to Re. 
18,340-6-1, should be taken cver by the 
plaintiff, Itia this sum that formed the 
subject-matter of the suit. 

The defendant raised a number of legal 
objecticns to the claim and it is with 
these that we are concerned. The first 
part of the argument is based upon the 
circumstance that the agreement, Ex. K, 
between the parties was not registered. 
It purported, as we have seen, to dissolve 
two partnerships, and since each partnership 
jnvolved immoveable property,title to which 
necesearily, it is contended, underwent 
modification, the whole document is subject 
to the disqualifications imposed by s. 49 of 
the Registration Act, it can neither affect 
the property nor be received as evidence 
of any transaction affecting it. Several 
replies have been attempted to this objec- 
tion. In the first place the actual transac- 
tion is assigned to an anterior date, when 
the document would be no more than a 
record of an earlier oral agreement, and 
not itself the embodiment and sole reposi- 
tory of the contract. But supposing this 
contention to fail, it.is urged that the 
objection with regard to registration does 
not apply where a partnership involving 
immoveable property is dissolved; or if, 
again, this position is not maintainable, 
some parts of the traneaction, and in par- 
ticular that part which gives rise to the 
present claim are not affected. A further 
line of defence resorted to by the defendant 
ie that the plaintiff has not acquired the 
right to sue by a valid sesignment of the ` 
actionable claim. : 

+ There can be no doubt, in my view, that 
the agreement of 4th June, 1923, was, and 
was intended by the parties to be, the in- 
strument of dissolution. It was not the 
less so merely because the operations 
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thereby involved could not all be executed 

‘upon the day upon which the document 
was signed, but some came into force 
earlier and some were left to be done later, 
Thus it may be, as the plaint recites, 
that from some day in May the parties began 
to open separate accounts, but the document 
itself rscognises the necessity for registered 
conveyances, and provides that they should 
be subsequently executed. The document 
is formalin design, and opens with the 
words “agreement entered into on 4th 
June, 1923.” The plaint (pare. 4) gives its 
date asthe date upto which the parties 
carried on their transactions as joint 
partners. In para. 11 it is referred 
toas having been “confirmed and brought 
into force,” and other similar expressious 
occur elsewhere. Allusion to earlier dates 
on which certain changes involved in the 
two dissolutions were introduced does not, 
in my view, go far to show that what was 
clearly drafted as a written agreement 
should be discarded in favour of a prior 
oral one. There are indications in the 
evidence that it was not until trouble was 
apprehended from this source that such 
a theory took shape. Thus the plaintiff, 
when examined on llth February, 1928, 
raid that when division was effected on 
24th May, 1923, “it was decided that an 
agreement should be drawn up and execut- 
ed in duplicate and each should keep one 
888 voucher to evidence the arrangements 
come to." On the 16th February he made 
the incompatible assertion that “at the 
time of the division of the assets there was 
no intention to reduce to writing the 
arrangements come to,” and went on to 
Bay that Ex. K was drawn up merely as a 
record of an already completed division. 
Another contradiction of this construction 
is to be found in his lawyer's notice to the 
defendant, Ex. VI. I have no doubt that 
the written agreement was, in the words of 
Couch, C.J., quoted by their Lordships of 
the Privy Oouncil in Subramonian v 
Lutchman (1) “what the parties considered 
to be the only repository and appropriate 
evidence of their agreement’ and under 
8. 9l of the Evidence Act, can alone be 
looked at for the terms of it, 

The next point is whether the document 
could effect its purpose without registration. 
As has been said, it sets out to dissolve two 
partnerships, making various dispositions, 


(1) 71 Ind. Cas. 650; 50 I. A. 77; 50 O. 338; 44 M L. 
J. 602; A.I. R. 1923 P. O. 50; 32 M. L. T, 184; 25-Bom. 

' L. R. 582; I. R. 66; 2 Bur. L. J. 25; 38 0. L.J. 4; 18 

L. W. 446; (1923) M, W. N. 162; 280. W. N. 1 (P. ©.) 
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which need not be given here in detail, 
with regard to the moveable andjimmoveable 
property until then held by each firm. I 
would here record my view, in reply to an 
argument addressed to us, that the terme of 
this deed can only be construed as actually 
assigning righte,intheimmoveable property, 
and not, as is provided for by s.17 (2) (v) 
of the Regietrarion Act, "merely creating a 
right to obtain another document which 
will, when executed, create,” etc., rights in 
the properiy; so that, as has been leid down 
by the Privy Council in James Skinner v. R. 
H. Skinner (2), it cannot eecape the provi- 
sions of the Act merely because paras, lə and 
16 of it may contemplate the execution and 
registration of other documente, In 
Chitturt Venkataratnam v. Siram Subba Rao 
(3) Phillips and Madhavan Nair JJ.. have 
held that a document of the nature of Ex. K 
does not require registration, but with all 
respect l am unable to adopt the reasoning 


‘upon which that decision is based. The 


theory underlying it is that both before 
and after a partner releases his rights the 
property is and still remains the property of 
“the partnership,” meaning by that phrase, 
l think the learned Judges would have 
conceded,a legal entity which does not 
itself undergo change. But this is surely to 
lose sight of the fact that “if from any cause 
whatecever any member ofa partnership 
ceases to be co, the partnersnip is dissolved 
as between all the other members” {Oontract 
Act, 8.253 (7)| Accordingly, where, to 
take the case of the V.S.R.S. Firm as an 
example, there is 8 partnership of three 
persons, and one goes out, the whole 
partnership is diesolved. Ifthe remaining 
two persons resume business as partners, it 
ean only be by the formation, tacit or 
express, of a fresh partnership. If the 
original partnership of three held immove- 
able property, and it afterwards vestsin the 
new partnership of two, it can surely only be 
by atransfer of interest from the one to the 
other. The analogy drawn between 
partners in a firm and share-holders in a 
joint stock company does not seem to be B 
true one, because whereas a company is 8 
judicial person, and ite identity is unaffected 
by the transfer of itsshares, a partnership 
13, legally speaking, only an aggregate of 


(2) 119 Ind. Cas. 633; 56 I. A. 363; 51 A. 771; 57 M. 
L. J. 765; A. I. R. 1929 P. C. 269; 6 O. W. N. 833; 30 
L. W. 451; (1929) A. L. J. 1060.37 M. L. J. 795; 500. 
L. J. 487: (1929) M. W, N. 937; 32 Bom. L.R 1; 11 P. 

. T. 1 (P. 0.) 

EO 6 Ind. Cas, 881; 49 M. 738; 51 M. L, J. 410; (1926) 
M. W. N. 732; 24 L, W, 529; A. I. R. 1926; Mad, 1040, 
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individuals and changes with every change 
of personnel. Some discussion of this point 
by the Court of Appeal will be found in 
Ashworth v, Munn (4), one of the Mortmain 
cases referred to in the next stage of the 
argument. Itis worth remark that s. 17 of 
the Registration Act excludes from its 
přovisions "any iostrument relating to shares 
in a joint stock company, notwithstanding 
that the assets of such company consist in 
whole or in part ofimmoveable property,” 
which may perhaps justify the inference 
that in similar circumstances the exclusion 
of instruments relating to partnerships was 
not contemplated by the framers of the Act, 
and certainly shows an intention to dis- 
tinguish between such companies and ordin- 
ary partnerships. 

Assuming then that a partnerin a firm 
possessing immoveable property holds an 
interest in that property, it would seem to 
follow that upon a dissolution a transfer of 
that interest takes place. The question 
whether he does hold such an interest has 
been elaborately discussed by Jardine and 
Telang, JJ., in Joharmal v. Tejram Jagrup 
(9), where the English case-law dealing with 
the subject has been considered at length. 
The former learned Judge admitted that 
the tendency ofdecisions in England had 
been to bring partnership agreements 
conveying interests in land among other 
assets within s. 4 of the Statute of Fraude, 
a8 had been done under the Statute of 
Mortmain, and although heseems to have 
inclined towards the general proposition 
that in india a document transferring a 
Share in the assets, including immoveable 
property, of a firm does not require registra- 
tion I do not find that he expressly com- 
mitted himself to that view. Telang, J., 
gave reasons for adopting the contrary 
position, in which I would respectfully 
express my concurrence. To go no further 
than to the provisions ofthe Contract Act, 
under s. 233 all partners, in the absence of a 
contract to the contrary, are joint owners of 
the partnership property; and although 
certain restrictions are imposed upon them, 
qua partners,in dealing with their shares 
in that property, that does not make: them 
the less joint owners, and, if joint owners 
they be it is difficult to see how they can be 
said not to possess an interest in the 
property. The same considerations apply 
of course even more plainly where, as here 
with the R. S. Firm,a partnership of two 


(4) (1880) 15 Ch, D 363; 50 L. J. ; 
(2880 15 Ch J. Oh. 107; 43 L. T. 
(5) 17 B, 285,: 
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uudergoes dissolution. Each ex-partner 
acquires certain sole interests in immoveable 
property by the conversion of rights 
previously held jointly. -I conclude then 
that the agreement Ex K cannot operate to 
affect the immoveable property of which it 
treats, and in so far at least asit evidencesa 
transaction affecting immoveable property, 
it is inadmissible in evidence. 

The appellant next contends that we may 
take the terms of the agreement piecemeal, 
and enforce any not directly affecting 
immoveable property, among these latter 
being the suit claim, The question first 
arising here is, does it even operate to 
dissolve the two partnerships? Analogy 
sought in the severance of joint status 
among tbe members of a Hindu family ie, T 
think, likely to be fallacious, We are here 
dealing not with status but with contract. 
In Gray v. Smith (6) Kekewich, J., held that 
an agreement by one of the partners to 
retire and to assign his share in the 
partnership assets, including immoveable 
property, is an agreement fo assign an 
interest in land and falls within the Statute 
of Frauds, a decision which, although not 
argued, was approved by the Court of 
Appeal, But it does not seem necessary 
here to settle this point, because I think 
that the authorities are clear that where a 
contract comprises a number of counter- 
balancing terms, some affecting immoveable 
property and some not, designed as an 
indivisible whole to effect a fair distribu- 
tion of asseis, you cannot pick out such of 
those terms as do not relate to immoveable 
property and enforce them regardless of the 
consequences of such a course. The deci- 
sion in Lakshmamma v. Kameswara (7) has 
been criticised as giving weight to prior 
cases decided under the Registration Law as 
it stood before 1877, when the document 
could not be received in evidence for any 
purpose. It was a partition case, and the 
learned Judges held that the transaction 
was one and indivisible, so that the partition 
of the moveable property could not be 
separated from the partition of the rest. In 
Thandacan v. Villiamma (8) à partition of 
movables effected by an unregistered instru- 
ment which dealt also with the immoveable 
property was held to be valid, but it will bo 
found that tbe one-third share claimed in 
the moveables was quite separable from and 
independent of the &har» in the immoveable 
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property. The Oourt has, it is said, to 
ascertain whether "the part which is void 
be in its own nature separable and 
indivisible.” Another case dealing with 
separable moveable property, and citing the 
case last referred to with approval, is 
Hanmantv. Ramabai (9). So too where there 
is a lien or charge upon. property partly 
moveable and partly immoveable,effectediby 
sn unregistered document, the charge may 
be enforced upon the moveable property: see 
Pasupati Venkatapathiraju Garu v. Vatsa- 
raya Venkata Subhadrayamma (10). These 
cases are merely illustrations of contracts 
with separable terme. In Vyravan Chetty y. 
Subramanian Chetty (11) which related sto 
an agreement to divide equally the proceeds 
of a first and sseond mortgage, all that 
their Lordships of the Privy Council decid- 
ed was that for the purpose of a claim to 
half the proceeds, the document, although 
unregistered, could be given in evidence, 
No question of the inherent divisibility or 
indivisibility ofa transa^tion into its compon- 
ent parts really arose. Anfinatance of a docu. 
ment effecting partition of,moveables and im- 
movablee,which was considered not to be en- 
forceable as regards movables only, is afford- 
ed by a Fall Bench case of this Court, Pothi 
Naickan v. Naganna Naicker (12). The 
principle accepted was that “when there ie 
an entire contract and part of it cannot be 
enforced, the whole goes, whereas it is other- 
wise.when an instrument contains two or 
more distinct contracts, in which case they 
are severable." .This case was referred to 
as the law upon the point in Perumal 
Ammal v. Perumal Naicker (13), although 
the kind of transaction dealt with there, 
being a gi*t of moveable and immoveable 
property, stands upon a different footing 
and no question of upsetting the balance 
of a bilateral contract arises. Where a 
party relinquished his claim to property, 
comprising moveables and immoveables 


in consideration cf asum of Rs. 1,000, 
it was held in Bisheshar Lal v. 
Bhari (14). that as this con- 


sideration could not be apportioned be- 
ween the real and personal estate the docu- 


(8) 51 Ind. Cas, 954; 21 Bom. L, R. 716. 

(10) 47 Ind Cas. 563. 

(11) 56 Ind. Oas, 642; 47 I. A. 188; 43 M. 6€0; 39 M. 
L. J. 37 (1920) M. W. N. 368; 18 A. L. J. 726; 12 L. W. 
143; 24 ©. W. N. 1053; 22 Bom. L. R, 1357 (P. C.) 

(12) 32 Ind. Cas. 486; 30 M. L. J. 62; 19 M. L. T. 50; 
3 L. W, 115; (1916) 1 M. W. N.79. 

(13) 61 Ind. Cas. 461; 44 M. 196; 40 M, L. J. 25; 13 
L. W.69; (1921) M. W. N.5. 

(14) 56 Ind, Cas. 595; 1 Lah, 436; 2 U. P, L, R, 147, 
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ment could not be admitted for any pur- 
pose whatever. 

Tne conclusion to be derived from these 
cases is that no hard and fast rule can be 
drawn as to the divisibility, and, therefore, 
the enforceability, of some terms in a con- 
tract apart from the remainder. If justice 
can be done between the parties by a partial 
enforcement, the Court will enforce, and 
not otherwise, Turning now to ths docu- 
ment before us, I think I am right in say- 
ing that Mr. Varadachariar for the appel- 
lants has not attempted to show that, on 
this principle, the suit amount can be 
separated from the other property 
dealt with. In the first place. the plaintiff 
takes over the defendant's interest in the 
V.S. R. 8. Firm and the defendant, the 
plaintiff's interestin the R. 8. Firm, with 
an indemnity clause in each case. Then 
the brothers owned an extent of wet land, 
of which the plaintifi was to receive 70 
acres 60 cente, and the defendant the remain- 
der (area notstated, but said to be consider- 
ably less). The plaintiff was to have all 
the outstandings, and to meet the liabili- 
ties of another business, known as the Mun 
nirpallam business, hitherto joiutly owned. 
There were several other assign ments of pro- 
pery, some of itimmoveable,whichI need not 
particularise. It is evident, therefore, that 
if, on the footing of this agreement, the de- 
fendant is held solely liable for the suit 
item, as a liability ofthe R, S Firm assum- 
ed by him under it, it must be in entire 
disregard of the consideration which led 
In the case 
of such a contract as this, the terms of which 
are inextricably united, the only course, 
in my view, is to regard it as a single trans- 
action affecting immoveable property, within 
the meaning of 8.49 of the Kegistration Act, 
and todecline to receive the document as 
evidence of any of its terms. 

The final gronnd taken by the appellants 
upon the question of registration is that 
there was no occasion to adduce evidence 
of the terms of the contract, as they had been 
admitted by the defendant. Itis true that 
the defendant admitted that he had execut- 
ed Ex K but he set up a further agreement 
copy of which he filed as Ex. XXV, which 
would have hac the effect of very substan- 
tially modifying the terms of Ex. K. It 
cannot be said, therefore, that the parties 
were ad idem asto the terms of the con- 
tract betweez them. . 

Since the inadmissibility of Ex. K is 
fatal to the plaintifi’s claim, the question of 
the validity of the assignment of the debt to 
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him by the V.S. R. S. Firm does not arise. 
The apreal is dismissed with costs, 

Cornish, J.—I have come to the same 
conclusion, and will briefly state mv ressons. 

The plaintiff's evidence is that Ex. K was 
intended to embody the agreement between 
him and the defendant. He says: 

* Even when the decision was effected on 
llth Vykast 1098, (corresponding to 24th 
May, 1923), it was decided that an agree- 
ment should be drawn up and executed in 
duplicate and each should keep one a8 a 
vonok: to evidence the arrangements come 
0, 

He adds that a draft of an agreement was 
prepared a few days later: the two fair 
copies were prepared from the draft, each 
being executed by plaintiff and defendant; 
and that Ex. K is the agreement executed 
by both and kept by the plaintiff. Further 
Wiz. K.is in form an agreement, and does 
not purportto be a memorandum of an 
agreement previously made by the parties, 
It begins:—' Agreement entered into on the 
4th June, 1923, by both of us.” In these 
circumetances it appears to me that Ex K 
constitutes the contract between the parties; 
and coneequently-unders. 91, Evidence Act, 
no other evidence of its terms can be given 
except the document itself: see Subrama- 
nian v. Lutchman (1). 

It is plain from a perusal of Ex. K, els. 
(2), (5), (15) and (16), that immovesble pro- 
perties exceeding Rs, 100 in value were 
being assigned ; and it would follow by 
reason ofss, 17 and 49, Registration Act, 
that the document would require registra- 
tion if that which was being assigned on 
the dissolution of the partnership was an 
interest in immoveable property. I think it 
. is clear upon the authorities that it was an 
interest in immoveable property. The plaint- 
tiff and defendant as partnera were joint 
owners of the partnership assets, moveable 
and immoveable: see s. 253 Indian Contract 
Act. A partner, however, has no right to 
any specific items of the partnership pro- 
perty as representing his share But he 
has, in respect of the amount which falls 
due to him when an account is taken upon 
a dissolution of partnership, a charge upon 
the immoveahle property of the quondam 
partnership (when the assets comprise such 
property) and this charge is an interest in 
land: see Ashworth v. Munn (4). There it 
wes held that a gift to charity by a testator, 
a partner ina mercantile firm, of the pro- 
ceeds of the sale of hia share in certain 
lend held as partnership property, was a 
gift of an interest in land, and, therefore, 
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void under the Mortmain Act. Bo, too, in 
Gray v. Smith (6), it was held by Kekewicb, 
J. and the Court of Appeal expressed &p- 
proval, that an agreement by one of the 
partners to retire from the partnership and 
to assign his interest in the partnership 
and to assign bis interest in: the partner- 
ship assets, which comprised land, was an 
agreement to assign an interest in land 
which required amemorandum in writing 
in pureuance of the Statute of Frauds The 
ruling in Chitturi Venkataratnam v, Siram 
Subba Rao (8) is inconsistent with these 
authorities and I respectfully dissent from 
it. It appears that the learned Judgee, in 
the case reported as Chitturi Venkatarat- 
nam v, Siram Subba Rao (3)§ treated an 
ordinary partnership as standing on the 
same fcoting as a joint stock company with 
regard to thetransfer of a partner’s share; 
whereas as is Shown by the judgments of 
the Court of Appealin Ashworth v. Munn 
(4), there is a great distinction between the 
two. Thue, at page 372*, Lord Justice Brett 
observed: 

“ There are joint stock companies where 
by the agreement of the partners, that is 
to say, by the constitution of the Company to 
which they haveagreed, there are to be shares 
in the company, and there are to be share- 
holders, and by the agreed constitution 
of the company those shares may be 
traneferred,and the company still continu- 
ed. Now, in such a case if the 
company isthe owner of land, in one 
sence, it may be said that thatthe land 
does not belong to a corporation but 
does belong tothe share-holder; but by the 
agreement of the parties that matter is to 
be dealt with precisely as if there was 
@ corporation, that is to say, the shares 
are to be allowed to be transferred, so 
that the new share-holders may come into 
the partnership without the partnership 
ceasing at all. But when you come to the 
case of an ordinary partnership not so 
constituted, which holds land, one partner 
cannot dispose of his interest without the 
consent of the others, and supposing he 
dies,the partnerehip is at an end,and it may 
not be possible to ascertain his interest in 
the partnership without dealing with the 
land which is the property of the partner- 
ehip in which, therefore, be bas an interest." 

In view of these authorities, the interest in . 
the partnership essets which the parties 
to Ex. K purported to assign was, inmy 
judgment, sn interest in immoveable pro- 
perty; and tbat beingso, the document being 

*Page of (1880) 15 Ch. D.—[Ed.] | : 
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unregistered is not receivable as evidence 
of any transaction affecting that property: 
seo James Skinner v. R. H. Skinner (2). 

Nor can I discover in Ex. K an agree- 
ment to pay the money claimed by the 
plaintiff which is severable fromthe agree- 
ment transferring the immoveable property. 
lf there were two distinct provisions, the 
one relating to rights to the immoveable 
property, and the other to th2realization and 
payment of money, proof of the latter 
provision could be given without the docu- 
ment requiring registration: see Vy-arun 
Chetty v. Subramanian Chetty (11) and the 
judgment of Sir John Wallis, O. J., in Pothi 
Naickan v. Naganna Naicker (12) In 
my opinion it is impossible to say that 
the part of ihe agreement upon which the 
plaintiff founds his elaim to the Rs, 18,000 
is independent of the agreement relating 
to the transfer of immoveable property. lt 
is part and parcelof the same transaction 
and indivisible from it. 

It has also been contended for the 
plaintiff that he is entitled to invoke the 
doctrine of part performance in aid of his 
claim. In Arseculeratne v, Perera (15), it 
was held that this doctrine had no applica- 
tion to the stringent provisions of a Oeylon 
Ordinance which rendered “of no force or 
avail in;law" any agreement as to land 
not duly attested by a notary and two 
witnesses, It seens to me tha: the doctrine 
must be equally unavailing against the 
not less stringent provision of s, 49, 
Indian Registration Act. Reference, however 
has been made to sm 53A of the 
amended Transfer of Property Act. But 
the conditions which make that provision 
applieable have not been fulfilled in this 
case, 

Upon these grounds, I think the 
plaintiff's suit failed end his appeal must 
be dismissed with coste, 

N. 8, & A. Appeal dismissed. 

(15) (1928) A. O, 173; 97 L J. P. O. 56; 138 L. T. 674; 
44 T, L, R. 151. 
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MADRAS HIGH COURT. 

Civin Revision Petition No. 1126 or 1930, 

July 31, 1930. 

Present: —Mr. Justice Reilly and 
Mr. Justice Acantakrishna Ayyar. 
VAIPDPHILINGAM PILLAI—DszrENDAST 
PETITIONER 
versus 
KANDASW AM PILLAI—PrAINTIEF— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 115, O. VI, 
T. 10, O. XLI, r. 23, O. XLIII, r. 1 (u) —Amend- 
ment of plaint—Amendment introducing time-barred 
cause of action, propriety of—Dismissal of suit on 
merits disallowing amendment—Remand allowing 
amendment—Appeal, competency of—‘Preliminary 
point, meaning of—Revision—Interference to avoid 
multiplicity of suits. : 

The plaintiff brought a suit for recovery of posses- 
sion of certain properties on the allegations that the 
properties belonged to the estate ofthe last male- 
holder, that they were in the possession of his widow 
asa life-estate holder, and that on her death the 
defendant took possession of the same; and as the 
reversioner to the last male-holder's estate the 
plaintif was entitled to recover them. The 
plaintiff subsequently filed an application thatthe 
original relief may be granted to him on the ground 
thatthe properties were the stridhana of the widow 
and he was entitled to themas her nearest heir, but 
on the date of the application the period of limitation 
for instituting a suit for recoveryon that ground had 
expired. The first Court disallowed the application 
and dismissed thesuit. The lower Appellate Court 
agreed with the trial Court in its findings on the 
merits but remanded the case for fresh disposal after 
allowing the amendment sought for. An appeal was . 
preferred from the orderof remand: EN 

Held, (i) the decision was not ona preliminary point 
and no appeal lay under O XLIII, r 1 (1; [p.112, col |] 

(ii) that though the order was not appealable the 
case was pre-eminently one for interference under s. 
115, Civil Procedure Code:|p. 312, col. 2; p.315, col. 1.1 

(244) that the Court acted erroneously in allowing 
the prayer for amendment as the new cause of action 
was barred by limitation on the date of the applica- 
tion for amendment. [ibid.] ] 

Per Reilly J.— When a Court has disposed of the 
whole suit as it stands before it, it cannot be said that 
the disposal was on a preliminary point merely because 
it has not dealt with the further issues, which might 
have arisen ifthe suit had been framed otherwise 
originally or if an amendment of the pleadings had 
been allowed later in the history ofthe suit. [p, 312, 


L. 1. | 
Spi Nayar v. Krishnan Nambudripad (1), ex- 


ined, : 
Paints cannot properly be allowed to be amended if 
the amendment would change the fundamental cha- 
racter of the suit, should change a suit based on one 
legal relation into a suit based upon another one or a 
suit based upon one title into a suit based upon 
another title, when the plaintifi’s claim on the second 
legal relation or title is time-barred on the date on 
which the application for amendment is made. [p. 312, 

22, 
BO ANE Ayyar, J.—Powers of revision 
can be properly exercised in cases where, but for ihe 
High Court's intervention, there would be multiplieity 
of proceedings, the time of the Courts would be 
unnecessarily taken andthe parties put to unneces- 
sary expense. [p. 315, coi, 2.] 
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Sree Krishna Doss v. Chandookchand (2), relied on. 
Civil revision petition from an order of 
remand of the District Court, South Arcot, 


dated the ?5th September, 1929, in Appeal 


Suit No. 277 of 1928. 

Mr. M. Patanjali Sastri, for the Peti- 
tioner. — 

Mr. K. Bhashyam Ayyangar, for the Re- 


Bpondente. 

. JUDGMENT. 

Reilly, Ja —In one respect I am prepared 
to go further than my learned brother. In 
my opinion no appealliesin this case. As 
has been pointed out, the District Munsif 
disposed of the suit on all the issues framed 
by him,.ànd it is not contended that 
those issues’ did not cover the whole suit as 
it originally stood or omitted any conten- 
tion raiséd by the defendant in his written 
statement or at the sattlement of issues, 
When a Court has disposed of the whole 
suit as it stands before it in that way, to 
say thatit has disposed of the suit on a 
prelitninary ‘point merely because. it has 
not dealt with the.further issues, which 
might have arisen if the suit had been 
framed otherwise originally er if an amend- 
ment of the pleadings had .been allowed 
later in the history of the suit appears to 


me to be almost an abuse of langusge, 1 


am’ Clear that nothing in the opinion of the 
Full Bench in Raman Nayar v. Krishnan 
Nambudripad (1) would justify us in going 
80 far as-that. Mr. Patanjali Sastri suggested 
at oné stage of his arguments that the 
history of the litigation which led up to the 
Full-Bench decision was very similar to the 
history of this case. But on anexamination 
of the printed papers in that case that sug- 
gestion appears to be incorrect, The plaint- 
iff in that case did not, as Mr. Patanjali 
Sastri at first’ suggested, by a subsequent 
pleading put in after the written statement, 
raise anew plea, and the District Munsif 
was not held to have decided the suit 
against him.on a preliminary point because 
he refused to take. into consideration the 
contents of any such subsequent pleading. 
He decided the suit, it was held, on a preli- 
minary point because he dealt with it on 
his view that the plaintiff did not raise 
in his original pleadings a certain plea, 
which the Subordinate Judge on appeal 
found he did raise, and shut out some 
evidence. That is quite unlike the present 
case, 

But I agree that, alttough there is no 


(1)’69 Ind. Oás. 828; A. I. R. 1922 Mad. 505; 45 
990; 31 M, L. T. 208; 16 L. W. 425; 1$ ALL. 2.354; 
1222) M. W, N, 589 (F. BJ). ih 
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appeal in this case, it is one in which we 
should interfere in revision. The learned 
District Munsif's refusal to allow tbe plaint 
to be amended appears to. have been quite 
correct. Asis well known, a plaint-may be 
amended at any stage of a guit, subject to 
a proper provision as to costs, for the pur- 
pese of bringing out the questions really in 
controversy between the parties or for Cor- 
recting any mistakeor error in ihe plaint 
which has obscured the plaintiff's real claim 
a8 intended by him; but plainte cannot 
properly be allowed to be amended if the 
amendment would change the fundamental 
character of the suit, or would change a suit 
based on one legal relation into a suit based 
upon another one or & suit based upon one 
title into a suit based upon another title, 
when the plaintiff's claim on the second 
legal relation or title is time barred on 
the date on which the application for 
amendment is made, Now, as has been 
pointed out in this case, the plaintiff's. 
claim as the heir tothe stridhanam pro- 
perty of Rsjamanikathammal. was time- 
barred on the date when he made his appli- 
cation for amendment to the District Munsif. 
If he had brought a suit on that basis on 
that date, he was bound to fail But the 
learned District Judge has given him an 
opportunity nevertheless to sue on that 
time-barred claim. It appears to me that 
in eo amending and remanding the suit the 
learned District Judge undoubtedly com- 
mitted an irregularity in procedure, and, if 
it was an irregularity, it was certainly a 
material one. Therefore, in my opinion, 
this is a case in which we can interfere in 
revision and should do so. I agree with 
the order proposed by my learned brother 
both as to the costs and otherwise. 
Anantakrishna Ayyar, d.—The 
defendant has preíerred this Oivil Miscel- 
laneous Appeal against the order of remand 
passed by the learned District Judge of 
South Arcotin Appeal No. 277 of 1928 
on his fille by which he reversed the 
decision of the District Munsif of Ohidam- 
baram and remanded the suit.for fresh dis- 
posal. i : 
When this appeal was opened by the 
lesrned Advocate for the appellant, Mr. 
BhesLyam Ayyangar who appeared for the 
respondent: plaintif raised a preliminary 
objection that the appeal is not maintain- 
able as it could not be said that the order 
of remand psesed by the learned District 
Judge was passed under O. XLI, r. 23, 
Civil Procedure Code. The learned Advo- 
eate &rgued thatit mugt be taken that the 
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order of remand in this case was passed 
under the inherent jurisdiction possessed 
by the Appellate Court. and that in such 
cases no appeal would lie to this Court 
against the order of remand. To the pre- 
liminary objection the learned Advocate for 
the appellant answered by referring us to 
the decision of the Full Bench reported in 
Raman Nayar v. Krishnan Nambudripad 
(1. We were taken through the opinions 
delivered in that case by all the three 
learned Judges who heard the reference to 
the Full Bench and Mr. Patanjali Sastri 
for the appellant argued that the decision 
in the present case must he taken to be on 
8 preliminary point within the meaning of 
the opinions of the learned Judges in the 
Full Bench case. Before dealing with this 
objection, I think it is necessary that I 
should refer to the courae the present case 
took in the frst Court as well as in the 
lower Appellate Court. 

The plaintiff alleging that he was the 
reversioner to the estate of one Dharma- 
lingam Pillai who died about 20 years ago 
filed the suit to recover possession of certain 
moveables or their value on the ground 
that they belonged to the estate of Dharma- 
lingam Pillai and that on his death the 
same came to Rajamanikathammal, his 
widow who died on 29th August, 19:4. r The 
plaint, as we understand it, is based on the 
allegations that the properties belonged to 
the estate of the last male-holder, that they 
were in the possession of his widow 88 a 
life-estate holder. and that on her death the 
defendant took -possession of the same; and 
as the reversioner io the last male-holder's 
estate the suit is laid by the plaintiff to 
recover possession of the moveables or their 
value. The plaint wes filed on 29th August, 
1927. On luth November, 1927, the plaintiff 
filed an application to have the plaint 
amended by. introducing a new cause of 
action. The plaintiff wanted to have the 
relief originally claimed in the plaint 
granted to him on the new ground that he 
put forward in the application, namely that 
the properties. belonged absolutely and as 
stridhanam properties to Rajamanikatham- 
mal, and as she left no nearer heirs than 
the plaintiff, the plaintiff wanted reiief 
also on the footing that as the nearest heir 
of Rajamanikathammal he would be entitled 
to those properties on the ground that they 
were the absolute stridhanam properties of 
that lady, The trial Oourt disallowed the 
plaintiff's request and dismissed that appli- 
cation and ruled that that was not a case 
where the plaintiff should be allowed to 
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amend the plaint. The trial accordingly 
proceeded and the suit was, as originally 
laid (which was in fact the only plaint 
before the Court), tried on its merits on all 
the issues framed in the case, and the trial 
Oourt came to the conclusion that the 
properties referred to in the plaint did not 
belong to the last male-holder but were tbe 
properties of Rajamanikathammal, The 
suit was accordingly dismissed by the trial 
Oourt On plaintiff's appeal the learned 
District Judge agreed substantially with 
the findings of the trial Oourt, The learned 
District Judge held that it was not proved 
that the properties were the properties 
of the last male-holder. He also agreed 
with the trial Oourt that the properties 
were the absolute properties of Rajamani- 
kathammal. There was some difference cf 
opinion as to whether all the items in suit 
were given to Rajamanikathammal by the 
defendant in the case or whether some were 
given to her by the defendant and some by 
Dharmalingam Pillai, but the lower Appel- 
late Court concurred with the finding of 
the first Court that the properties were not 
the properties of Dharmalingam Pillai. 

Tho lower Appellate Oourt also agreed 
with the finding of the trial Oourt that, 
according to the allegations in the original 
plaint, itcould not be reasonably contended 
that the plaintiff claimed any relief in 
the present suit based upon the properties 
being the absolute properties of Rajamani- 
kathammal. The lower Appellate Court 
was not prepared ‘to accept the plaintiff's 
contention that, even without an amend- 
ment and on the allegation in the plaint as 
it stood, the plaintiff was entitled to have 
this new question also tried in the present 
suit However, the learned District Judge 
thought that he should allow an amend- 
ment of the plaint by allowing the plaintiff 
to introduce into the plaint fresh allegations 
regarding the properties being the stridha- 
nam properties of Rajamanikathammal 
and that the plaintiff was entitled to recover 
the same as the nearest heir of Rajamani- 
kathammal. The defendant objected to 
the amendment. One of the grounds on 
which the defendant raised the objection 
was that on the date on which the appli- 
eation to amend the plaint was filed, the 
plaintifi’s right to bring an independent 
suit claiming recovery of the properties on 
the footing of his being the heir to the 
stridhanam properties of Rajamanikath~ 
ammal would be barred by limitation and 
in the circumstances the defendant contend- 
ed that the amendment should not be 
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allowed, The learned District Judge, 
however, overruled the contention 
of the defendant, and directed that 
the plaint should be amended, as in his 
view the two claims could not be said to 
be '"irconsistent with one another,” He 
accordingly reversed the decree of the 
trial Court and remanded the suit for 
fiesh disposal after allowing the plaintiff 
to amend the plaint in the way he sought 
todo. It is against this order of remand 
that the present appesl has bean brought 
by the defendant. 
In answer to the preliminary objections 
the learned Advocate for the appellant 
relied strongly on the decision of the Full 
Bench reported in Raman Nayar v. Krish- 
nan Nambudripad(1) and he argued that 
all points should betaken to be prelimin- 
ary where,if the decision was in one war, 
there would be no necessity to try other 
issues in the suit. I do not think it is 
neceesary for purposes of this case to give 
a decided opinion on the question whether 
in the present case there would be a right 
of appealor not; but before leaving this 
part of the case I should like to observe that 
in properly appreciating the point before 
the Full Bench in Raman Nayar v, Krish- 
nan Nambudripad (1)it should be remem- 
bered that according to the pleadings in 
the plaint which was the subject of the 
reference before the F'ull Bench, the plaint- 
if had filed a suit to recover possession of 
certain immoveable property and had alleged 
in the plaint that the defendants were 
holding ths property on ‘adimayavana 
tenure and that they had declined to 
render services, and that accordingly the 
plaintiff was entitled to recover possession 
. of the properties slong with the paddy rent 
that had been allowed in respect of the 
services. The documents on which the suit 
was instituted contained reference to this 
adimayavana, The trial Oourt, however, 
declined to go into that matter because, 
as it remarked, it was not mentioned in 
the plaint that there was a forfeiture, and, 
therefore, the plaintiff was not entitled to 
any relief based upon forfeiture by reason 
of the non rendering of the eervices. The 
lower Appellate Court, on appeal filed by 
the plaintiff in regard to the dismiesal 
of the suit as regards possession, held that 
the allegations in the plaint were enough 
to enable the pleintiff to raise the question, 
and to mske the matter clear the plaint 
might be amended accordingly. It ac- 
cordingly reversed the trial Oourt's decree 
and remanded the case, for fresh disposal. 
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It is against that order of remand that an 
appeal was preferred to the High Court 
in which a Full Bench reference was made. 
I make these observations because in under- 
standing the observations of the learned 
Judges whose opinions were delivered in 
the case, it may probably be useful to 
remember exactly the facts of the case 
before them with reference to which they 
made those observations. In the cass before 
me, it is not now pretended that the 
allegations in the plaint would entitle the 
plaintiff to have this new case tried by the 
Court. In fact both the trial Court as well 
as the District Judge on appeal in the 
present case agreed with the defendant's 
contention that the plaint as it stands, could 
notin any way besaid to refer to this aspect 
of the case at all. That being so, can J 
say thatthe present is a case which has 
heen disposed of by the trial Ocurt on a. 
“preliminary point” within the meaning of 
O. XLI, r. 23, Civil Procedure Code? 

It seems to me, as at present advised, 
that I cannot say that O, XLI, r. 23 applies 
to the case before me, All the points that 
were actually raissd before the trial Court 
were inquired into by that Oourt and 
findings have been recorded on all the 
issues framed; and the lower Appellate 
Oourt has recorded an opinion in this case 
concurring with these findings of the trial 
Court. Taking it that it was open to the 
plaintiff to include in the original plaint the 
present cause of action also, does the fact 
that he omitsed in the first instance to 
iuclude this cause of action in the plaint 
but subsequently changed his mind and 
wanted to have the scope of the original 
suit enlarged by adding this particular 
cause of action aleo, which the trial Court 
did not allow him to do, enable us to say 
that the disposal by the trial Oourt was 
ona preliminary point? It seems to me 
difficult to say that it was, Our attention 
was drawn to some cases where this 
question of what is a preliminary point 
within the meaning of O. XLI, r. 23 has 
been discussed. I must admit that on 
this question the cases are not uniform, and 
unless the case before us is covered by the 
Full Bench decision in which case,of course 
we are bound by the same, it cannot be 
said that the matter is made clear by 
decided cases. As I said it is not necessary 
for me to say decidedly whether an appeal 
lies or not in the present case, but as at 
present advised I think that it cannot be 
said that the disposal of the present suit 
by the trial Court was on a preliminary 
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point within the meaning of O, XLI,r. 23. 
I have not thought it necessary to pursue 
this matter further, because I am clear that 
the present is a case where the High 
Oourt should interfere in its powers of 
revision. 

Order XLI, r. 23 limits the powers of 
the Appellate Court in the matter of passing 
orders on remand in esses where the trial 
Court's decision proceeds upon a preliminary 
point and the same is reversed on appeal, 
Now in the face of an express provision of 
law defining the powers of Appellate Courts 
to pass orders of remand, it seems to me 
at least doubtful whether Courts can rely 
upon the inherent power of remand in 
other cases. Forthe present I do not think 
it is necessary for me to give a decided 
opinion upon this point, because, even 
assuming that Oourts. have got inherent 
powers in such cases, such powers 
should not be exercised in a case like the 
present, Here the plaintiff who was (I 
assume) at liberty to include the present 
cause of action also in his original plaint 
did not cbocse to do so. On the other 
hand, certain statements made in the 
lower Appellate Court would seem to suggest 
that the plaintiff omitted to do so for some 
purposes of his own. However, when he 
ultimately made up his mind to apply to 
the Court to have the plaint amended, 
admittedly a suit instituted on that new 
cause of action would be  time-barred. 
Oourts should not ordinarily exercise their 
powers of discretion in such matters where 
their allowing the plaintiff to amend the 
plaint would prejudice the defendant by 
making the plea of: limitation unavailable 
(most probably) to him. Courts have held 
that in passing orders regarding amend- 
ment this principle should not be lost sight 
of. There is also the further fact that the 
lower Appellate Oourtin this case thought 
it fit to exercise its powers of amendment 
at a very late stage and after the suit had 
passed through the first Court and had 
been heard on the merits by the trial 
Oourt. Inthe circumstancee, I think that 
it was at least an irregular exercise of its 
jurisdiction in the present case which we 
are entitled to correct by virtue of our 
powers of revision. The learned Advocate 
for the respondent, however, argued that, 
even assuming that the defendant had all. 
the rights that I have mentioned, the pre- 
sent is not a case where the High Court 
would be justified in interfering in revision. 
Iam unable to agree. Courts have held 
that powers of. revision ean be properly 
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exercised in cases where, but for the High 
Court's intervention, there would be multi- 
plicity of proceedings, the time of the Courts 
would be unnecessarily taken and the 
parties put to unnecessary expense. In the 
case reported in Sree Krishna Doss v. Chan- 
dookchand (2), Miller, J., had a case where 
it was argued that the High Oourt should 
not interfere in its powers of revision be- 
cause the matter could be set right ata 
later stage by the filing of a fresh suit, 
This is what His Lordship stated in answer 
to the contention: 

"But here we have a case in which there 
is no doubt asto the rights of the parties 
and no remedy if I do not interfere, 
except by a suit to which there can be no 
defence and which therefore would merely 
multiply proceedings.” 
` I may also refer to a recent decision of 
this Court reported in Ramaseshayya v. 
Venkataramayya (3) where Cornish, J., 
and I had a case in which after a suit had 
been tried on its merits by the trial Court 
the Appellate Court ordered a remand for 
a' new question to be tried whether the 
agreement relating to the exchange of two 
plots of land was opposed to public policy, 
& question not raised in either of the lower 
Oourts and which could not possibly arise 
having regard to the pleadings in the 
case. While holding that there would be 
no appeal against the order of remand 
passed in such a case, the Court held that 
the High Oourt was not only entitled but. 
in fact was bound to interfere in revision 
in such circumstances. It, therefore, seems 
tome that the present is pre-eminently a 
ease: in which we should interfere in re- 
vision; and accordingly I would set aside ` 
the order of remand passed by the lower 
Appellate Oourt and dismiss the Appeal 
No. 277 of 1928 preferred by the plaintiff 
to the lower Appellate Court with costs in 
the lower Appellate Court. I direct that 
the appeal before us be treated asa Civil - 
Revision Petition and I pass orders on that 
footing. There will be no costs in the: 
High Oourt. -In the result, the District 
Munsif's decision will be restored. 


N, &. & A, Remand order set aside, 
e EU E 509; 32 M. 334; 5 M. L. T, 125; 19 


(3) (1950) M. W. N. 584, 
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MADRAS HIGH COURT. 
Sgoconb Olvit ArrsaL No. 1525 oF 1927. 
November 11, 1930. 

Présent: —Mr, Justice Madhavan Nair. 
VENKATARAMA AIYAR—PLAINTIFP 
— APPELLANT 
versus 
MIRTHINJAYA AIYAR AND ANOTHBR— 
DsF&NDANTS— RESPON DENTA, 

Limitation Act (IX of 1908), s. 6, Sch. I, Art. 126— 

Suit to set aside alienation by Hindu father—Plaintiff 
in the womb at date of alienation—Suit more than 
twelve years from date of alienee taking possession, 
but within three years of attaining majority—Limita- 
tion. : 
A person cannot be said to be a minor until he 
is born and so the provisions of 8.6 ofthe Limitation 
Act donot apply to the case of a son who was 
begotten before, but born subsequent to, the alienation 
sought to beset aside. 

Where a suit to set aside an alienation by a Hindu 
father was brought by the son who was in the womb 
at the time of the alienation, more than twelve years 
after the alienee took possession of the property 
though within three years of the plaintiff attaining 
majority: 

Held that the plaintiff was not entitled to the bene- 
fit of s. 8, Limitation Act, and the suit was barred 


under Art. 126. 

Kehar Singh v. Hazara Singh (1), Miran Ditta v. 
Behari Lal (2), Muhammad Khan v. Ahmad Khan 
(3),8ankat Narain Pande v.Ram Bharos (4) and Dhan- 
raj Rai v. Ram Naresh Rai(5), followed 

Second appeal against the decree of the 
Court of the Subordinate Judge, Mayavaram 
in A 8, No. 55 of 1925 (A. S. No. 51 of 1925 
on the file of the District Oourt, East 
Tanjore) against the decree ‘of the Oourt 
of the District Munsif of Shiyali in 
O. 8. No. 247 of 1922, 

Mr. M. Patanjali Sastri, for the Appel- 
lant;, 

Messrs.. K. Krishnaswami <Aiyangar and 
A, Seshachariar, for the Respondents. 


JUDGMENT.—The plaintiff is the 
appellant. The only question of law for 
decision in this second appeal is whether 
the plaintiff's suit to set aside the alienation 
made by his father of 45 cents of. land 
included in the sale-deed, Ex, O, is barred 
by limitation under Art. 126 of the Limita- 
tion Act. 

Both the lower Courts have found that 
the alienation was not supported by neces- 
sity andthis finding has not been questioned 
before me. Article 126 of the Limitation 
Act provides 12 years as the period of 
limitation: fora suit by a Hindu governed 
by the law of the Mitakshara to set aside 


his father's alienation of ancestral property.’ 


The starting point of limitation is the date 
"when the alienee takes possession of the 
property.’ The alienation was made on 
26th June, 1901, and it is admitted that 
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the alienee took possession of the property 
on thesame date. The suit having been 
brought only on 16th August, 1922, that is, 
more than 21 years after the date of taking 
possession by the slienee, prima facie is 
barred by limitation under Art. 126. On 
26th June, 1901, when the -alienee took 
possession of the property the appellant 
was io his mother’s womb and was not born. 
He was born only on 18th August, 1901. 
Saction 6 (1) of the Limitation Act provides 
that "Whereas person entitled to institute 
a suit , . . is, at the time’ from 
which the period of limitation is to be 
reckoned, a minor . . . . he may 
institute the suit . . . Within the 
same period after the disability has ceased, 
as would otherwise have been allowed from 
the time prescribed therefor in the third 
column of the First Schedule.” 

On behalf of the appellant itis argued 
that heis entitled to claim the benefit of 
8. 6 of the Limitation Act and that the 
plaintiff, though he was not boro on 26th 
June, 1901, should be deemed to be a 
minor at that date as he was in his mother’s 
womb and that the period of limitation 
should be reckoned from the date of his 
birth, 18th August, 1901. If this is permis- 
sible, then the suit will be within time 
having been instituted two days before the 
lapse of time, The appellant's argument is 
based on the ground that a child in the 
mother’s womb is supposed to be born for 
certain purposes suchas for partition and 
the making of a Will etc. He argues why 
Should not, on the same reasoning, a child 
in the mother's womb be regarded asa 
minor for purposes of sg. 6 of the Limitation 
Act? On the other hand, the respond- 
ents argue thatthe term "minor" used in 
8.6 can be understood only. with reference 
to persons physically in existence and that 
itis meaningless to apply it with respect to 
an unborn being in the womb, The ques- 
tion is whether the plaintiff who was born 
on 18th August. 1101, should be deemed to 
be a minor on 26th June, 1901, when the 
alienee took possession of the property. 


This question has not arisen for decision 
in this Court. In the Punjab Obief Oourt, | 
the Lahore High Oourt and the Allahabad 
High Court the view of s. 6 suggested on 
behalf of the appellant has not been 
accepted. In Kehar Singh v. Hazara Singh 
(1) it was held by Chevie, J., of. ihe Punjab 
Ohief Court, that s. 6 of the Limitation 
Act does not apply to the case of a son who 


(1) 14 Ind. Oss, 60; 173 P, W. R, 1912, 
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is born subsequent to the alienation objected 
to and the minority begins at birth and 
not at conception. In Miran Ditta v. Behari 
Lal (2) it was held by the Lahore High 
Court that "the principle of law is perfectly 
clear that a plaintiff cannot take advantage 
of the exemption (provided ins. 6 of the 
Limitation Act) unless he is a minorand 
in existence at the time when the right to 
Bue accrues and that a minor is not entitled 
to the benefit of the provisions of 8. 6 in 
respect of a right to sue which accrued 
before his birth.” 

In Muhammad Khan v. Ahmad Khan(3) 
the same proposition was again affirmed. 
The judgment of the learned Ohief Justice 
in thiscase is very instructive asit deals 
with the special reasoning on which the 
appellant's argument is based. He observes 
thus: “We are aware of the legal fiction 
by which a child in thei mother’s womb is 
supposed to be born for certain purposes, but 
the learned Counsel for the appellant has 
not been able to invite our attention to any 
authority in support of his argument that 
this fiction governs the rule laid down by 
the Statute. If a son in embryo is deemed 
to be a minor in existence on the date of the 
conception, the period əf eighteen years, 
which would determine his disability, would 
run from that date, But it is clear that 
that date can never be ascertained with 
any degree of. certainty, and the contention 
urged by the learned Counsel would : lead 
to the absurd result that the plaintiff 
would attain the age of majority forthe 
purposes of the Jaw of limitation when he 
was only 17 years and a few months old, 
though he would beaminor at that time 
for ali other purposes." 


“There can be little doubt that a person 
cannot be held to be & minor until he is 
born. This proposition is so obvious that 
it does not require any authority, but I 
find that the matter.is by no means res 
integra." 


He then refers to the decision in Miran 
Ditta v. Behari Lal (2) and Kehar Singh v. 
Hazara Singh (1). To the same effect Bre 
also the decisions. of the Allahabad High 
Court. See Sankar Narain Pande v. Ram 
Bharos (4) and Dhanraj Rai v. Ram Naresh 


(2) 54 Ind. Cas. 838; 2 U. P. L. R. (Ly 39; 76.P. W. R. 
1820; 51 P. L. R 1921. 

43,116 Ind. Cas 545; 10 L. 713; A. I. R. 1929 Lah. 
234; 30 P. L. R. 737. 

(4) 79 Ind, Cas. 1010; A. I. R. 1924 All, 677; L, R. 5 
A423 Civ. 3 
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Rai (5); and the Oudh Chief Court has algo 
taken a similar view in Chokhey Singh v. 
Hardeo Singh (6). Having regard tothe 
express language ofs.6 of the Limitation 
Act which in terms referstoa minor" I do 
not think that any other view is possible. 
In my opinion & person cannot be held to 
be a minor until he is born. Section3 of 
the Indian Majority Act of 1875 relied on 
by the appellant which states that “ "P 
Subject as aforesaid, every other person 
domiciled in British India shall be deemed 
io have attained his majority when he shall 
have completed his age of eighteen years 
and not before" does notin any way help 
us in deciding this question. Follow- 
ing the decisions referred to above, I hold 
that the appellant could not besaid to have 
been a minor at the time of the sale, though 
he was inhis mother's womb at that time. 

The rest of the case deals with only ` 
questions of faet. 

In the result, the second appeal fails and 
is dismissed with costa. 

N. B. & A, Apneal dismissed, 

(5) 79 Ind. Cas. 1019; A. I, R.1924 All, 912; L. R.5 
A, 325 Civ. 


(6) 64 Ind. Cas. 757; 24 O. C. 330; 8 O. L. J. 667; 
U.P. L. R. (0) 10. L. J. 667;4 


MADRAS HIGH COURT. 
O1vin Revision Petition No. 821 or 1930. 
February 24, 1931, 
Present.—Mr. Justice Sundaram Chetty, 
GRANDHI POTHANNA-PrAINTIFF— 

PETITIONER 
versus 
SIMHADRI SATYANANDA 
OHARYULU AND ANOTRER—DEFENDANTS— 
RESPONDENTS, 

Court Fees Act (VII of 1870), s. 7 (ix)—Suit for 
redemption and recovery of surplus profits—V aluation 
for Court Fee and jurisdiction —Criterion—Principal 
amount. 

A suit for redemption in which the mortgagor 
seeks to recover not only the eorpus of the property 
but also the profits which were realised by the mort- 
gagee in excess of what wasdueto him is a suit for 
the recovery of the property mortgaged within the 
purview of cl. (iz) ofs.7 of the Court Fees Act and 
the proper Court-fee payable by the Plaintiff is on 
the principal amount secured by the mortgage bond 
no additional  Oourt-fee need be paid on the 
amount o£ surplus profitssought to berecovered after 
an account is taken. |p. 319, col. 1.] 

Husaini Khanam v. Husain Khan (1), Chhiddu 

Singh v. Thanjan Rai (2) and Kodi Venkatappa Row 
v. Bamala Suryanarayana (3), referred to. 
. The valuation of such a suit for the purposes of 
jurisdietion is the same as the valuation for purposes 
of Court-fees -and depends on the principal amount 
of the mortgage, [ibid.| 
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Zamorin of Calicut v. Narayana (4) and Jallaldeen 
Marakayar v. Vijiaswami (5), referred to. ` 

Civil revision petition againet an order 
of theSub-Judge, Vizagapatam, dated the 
31et March, 1930. 

Mr. Y. Suryanarayana, for the Petitioner 

Mr. P. Somasundaram, for the Res- 
pondent. 

SUDGMENT.—This revision petition 
has been filed by the petitioner-plaintiff 
against the order of the Subordinate Judge 
of Vizagapatam directing him to pay addi- 
tional Oourt-fee in a suit for redemption of 
a mortgage brought by him. The plaintiff 
is the mortgagor. He now seeks to redeem 
the usufructuary mortgage created by him 
&nd to recover possession of the immoveable 
property together with surplus profits which 
the mortgageeis alleged to have derived 
from out of that property in excess of what 
was due to him towards the principal and 
interest. The principal amount ofthe mort- 
gage bond is admittedly Rs. 1,500. The 
plaintiff asks for an account of the profits 
and estimates the amount of surplus profits 
due to him at Re. 5,654. He has paid Court- 
fee on the sum of Rs. 1,500 which is the. 
principal amount of the mortgage bond, 
Tne learned Subordinate Judge states that 
the right to redeem is distinct from the 
right to recover the profits and, therefore, 
Court-fee should be paid on the amount of 
the profits also, 

Under r. 9 of O. XXXIV of the Code of 
Oivil Procedure, in a suit for redemption of 
8 possessory mortgage, the Oourt may order 
an account to be taken of the profits in res- 
pect of the immoveable property mortgaged 
and pass a decree in favour of the mort- 
gagor for any amount found to have been 
received by the mortgagee as surplus pro- 
fits over and above what was legitimately 
due to him: Itis clearthat a suit for re- 
demption is a suit not only for the recovery 
of poasession of the property but also of the 
surplus profits due tothe mortgagor. That 
is the view taken by the Allahabad High 
Court in a number of decisions [Vide Hu- 
saint Khanam v. Kusuin Khan(1) and 
Chhiddu Singh v. Thanjan Rai(2). A suit 
of this kind was regarded as 4 suit for 
redemption coming within the purview of 
8,7, cl. (ix) of the Courtelees Act and the 
Oourt-fee payable in such a case would be 
regulated by the principal amount of the 
mortgage bond. According to this view, it 
must be held that the plaintiff has paid the 
requisite Court-fee, The learned Subordi- 


: (1) 29 A. 471; A, W. N.1907 133; 4 A. L.J. 375. 
(2) 79 Iud. Gas, 302; 45 A; 194. 
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nate Judge, is in error in stating that the 
right to redeem is distinct from the right 
to recover profits, On the other hand, the 
right to recover profits is incidental to the 
right to redeem a mortgage and’ cannot be 
seid to be a distinct right unconnected with 
the right to redeem. But the difficulty is 
created by the wording of cl. (ix), of 8, 7 of 
the Court Fees Act. In the marginal note, 
the words used indicate that the clause 
covers a suit for redemption of a mortgage. 
But the wording in the clause itself is as 
follows: “ In suits against a mortgagee for 
the recovery of the property mortgaged.” 
In construing this clause, A Division Bench 
of this Court in a case reported as Kodi Ven- 
katappa Row v. Bamala Suryanarayana (3) 
has observed that according to the langu- 
age of this clause a suit for the recovery of 
possession of the mortgaged property is 
alone covered by it. Some doubt has been 
expressed as to whether thie clause would 
cover a suit in which not only recovery of 


„possession of the property is sought but 


also recovery of the surplus profits. The 
question does not, however, seem to have 
been finally settled, beyond expressing a 
doubt as to the interpretation of this clause. 
In the case of a simple mortgage it is ob- 
served by Sadasiva Iyer, J., in the same de- 
cision, that a suit.by the mortgagor to re- 
deem a simple mortgage would be a suit for 
the recovery of the property mortgaged 
within the meaning of this clause, because 
the relief to be given to the mortgagor in 
such a suit might be the reconveyance to 
him of the interest which was vested in the 
mortgagee. Ifso much could be imported 
iato the aforesaid clause in the Oourt Fees 
Act, I may observe with great respect, es- 
pecially considering the marginal note, that 
a suit for the redemption ofa usufructuary 
mortgage wherein the recovery of possession 
of the property and also of surplus profits 
is claimed may well nigh be deemed to be 
included in this clause. Moreover, in the 
ease of a usuiruciuary mortgage, not only 
thecorpus of the property but also the 
future profitsderivable, therefrom, should be 
taken to have been secured in favour of the 
morgagee ior the realisation of his mort- 
gage-debt. In one sense, the property 
mortgaged in such a case would be the cor- 
pus of the property and also the future 
profits derivable therefrom. If in a suit 
for redemption the mortgagor seeks to re- 
cover not only the corpus of the property 
but also the profits which accrued there: 


(3) 17 Ind, Cas, 442; 12 M, L. T. 493. 
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from and which were realised by the mort- 
gagee in excess of what was due to him, 
such a suit may well be deemed to. be one 
for the recovery of the property mortgaged 
within the purview of clause (ix) of s. 7 of 
the Court Fee Act. I am, therefore, inclined 
to hold that the present suit is covered by 
cl. (iz) of S. 7 of the Oourt Fees Act, and 
therefore the proper Court-fee payable by 
the plaintiff is on the principal amount 
secured by the mortgage bond and no ad- 
ditional Court-fee need be paid on the 
amount of surplus profits sought to be re- 
covered after an account is taken. 

The suit has been filed in the sub-Court 
and the question next arising is, whether 
the valuation of «the suit for purposes of 
jurisdiction would be the same as the 
valuation for purposes of Oourt-fees. A 
suit for redemption is nota suit covered by 
s. 8 of the Suits Valuation Act, nor is it one 
ot those suits in respect of which the Local 
Government can make rules for determin- 
ing the jurisdiction value under the power 
vested init by s.3 of the Act. We have, 
therefore, no guide in the Suits Valuation 
Act so far as the present suit is concerned. 
But the question is covered by authority so 
far asthis High Court is concerned. The 
Fall Bench decision in Zamorin of Calicut 
v. Narayana (4) is relied on in a iater case 

‘reported as Jalialdeen Marakayar v. Vigia- 
swami (5), wherein the learned J udges have 
observed that the authority of the aforesaid 
Full Bench decision is unaffected by the 
Suits Valuation Act (VII of 1887). The 
view taken in both those decisions is to the 
effect that the principal amount.of the 
mortgage in a suit for redemption must be 
taken as determining the jurisdiction under 
the Civil Courts Act. Following these 
rulings, I must hold that the principal 
amount of the mortgage in the present case 
should be taken as the criterion for deter- 
mining the jurisdiction of the Court also. 
While holding that the plaint is properly 
stamped, I should direct the Subordinate 
Judge to have the valuation of the plaint 
for Jurisdiction purposes amended in the 
aforesaid manner and on such amendment, 
to return the plaint for presentation to the 
proper Court. 

,In the cireumstances of the ease, I would 
direet the parties to bear their own costs 
of this petition. The costs of the suit 
incurred in the sub-Court will be costs in 
the cause. 

N.B. & A, 

(4) 5 M. 284, 


(5) 28 Ind Cas, 624; 39 M. 447; 1915) M. W., N. 239; 
29 M, L. J. 142, 
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MADRAS HIGH COURT. 
URIMINAL Revieton Nos. 445, 465 To 468, 
520 anp 521 oF 1930, 

AND 
CRIMINAL Reviston Petitions Nos. 412, 429 
To 432, 483 ann 484 cr 1930. 
December 2, 1930. 

Present :—Mr, Justice Jackson. 

S. SENDIAPPA NADAR AND OTHERS— 
PETITIONERS 
versus 
PRESIDENT DISTRIOT BOARD, 
MADURA —RzESPONDENTS., 

Criminal Procedure Code (ActV of 1898), s. L99— 
Madras Local Boards Act (XIV of 1920), ss. 42 (b), 159, 
220—Encroachment—Refusal of Union Board to serve 
notice—Notice by President of District Board— Legal- 
ity—Non-compliance, whether — offence—Revision— 
Interlocutory orders in criminal cases. 

Under the Madras Local Boards Act the President 
of a Local Board may require the owner of any pre- 
mises to remove an obstruction under s. 159; but the 
only duty imposed upon him under that section is to 
exercise his discretion in the matter. The Act does 
not lay down that he must remove any encroachment 
and if he elect not to serve a notice, it cannot be 
said that he has made default in performing his duty 
and the President of the District Board cannot assume 
the functions of the Local Board under s. 42 (b). 

Matters of discretion are "never considered to be 
mandatory. 

There is no provision in the Code of Criminal 
Procedure for writing orders in the course of a case 
and Magistrates will be well advised to defer all 
writing till after the conclusion of the trial. 

Where a remedy ultimately lies by way of appeal 
it is unnecessary for the High Court to Move in 
revision. Ifthe Court is acting without jurisdiction 
the party need not concern himself at all about the 
trial. If, on the other hand, it is not so clear, and it 
isa moot point whether or not the lower Court has 
jurisdiction, then that matter should be thrashed 
out fully in both Courts below before it is brought, 
if necessary, to the High Court. : 

Oriminal.revison against an order of 
the Second Olass Magistrate, Periyakulam, 
dated the 3ist June, 1930, 


Messre. K. V. Sesha Ayyangar and T. 
Ramachandra Rao, tor the Petitioners, 

Mr. A.Srirangachariar, for the Respond- 
ents. 

The Public Prosecutor, for the Orown. 


ORDER.—The petitioner seeks to 
revise an order passed in“ the course of a 
summons case by the Sub-Magistrate, 
Periyakulam. There is no provision in 
the Code of Oriminal Procedure for writing 
orders in the course of a case, and the 
Sub Magistrate would have been well 
advised to have deferred all writing till 
aiter the conclusion of the trial, If the 
petitioner felt aggrieved his Proper courae 
was to have moved in revision against 
the issue of summons, But speaking for 
myself. I should not have thought it 
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that stage. Where a remedy ultimately 
lies by way of appeal, it is unnecessary 
for the High Oourt to move in revision, 
And ifit is argued that the lower Court 
isclearly acting without jurisdiction, then 
the short answer is that the party need 
not concern himself at all about the trial, 
but can simply appeal if the matter comes 
to judgment. If, onthe other hand, it is not 
so clear, and it is a moot point whether 
or not the lower Oourt has jurisdiction, 
then that matter should be thrashed out 
fully in both Courts below before it is 
brought if necessary, to the High Oourt, 


` Therfore if this petition had come before 


me foradmission I should have dismissed 
it out of hand. I have only considered it 
because its admission was allowed, and 


‘the petitioner, after incurring the cost of 


printing has brought the matter up ready 
for hearing. 


The President of the District Board, 
Madura, complains against the petitioner 
for constructing a building on a road vested 
in the Board. No section is "mentioned. 
Attached to the complaint was a notice sent 
by the President of the District Board to 
the petitioner and apparently heis pro- 
secuted . for not obeying that notice by 
yemoving the encroachment, in which case 
it would be a complaint under s. 220 of 
the Act (Madras Local Boards Act.) 


Apparently the road in question is vested 
in a Union under s. 60. The statement 
in the complaint that the road vested in 
the District Board seems to have been a 
deliberate misstatement of fact, because 
when the petitioner pleaded that the pro- 
secution was without jurisdiction, the Pre- 
sident of the District Board disclosed a 
cause of action of which he must have 
been aware when he launched the prosecu. 
tion, but which he chose entirely to conceal- 
It appears that the Union was requested 
to move in the matter and de>lined. 
Thereupon the President of the District 
Board acted under s. 42 (b) and assumed 
the function of the Union Board. This may 
be done under s.41 if the Board has made 
default in performing any duty imposed 
upon it by. Statute. 

The President of a Local Board may re- 
quire the owner of any premises to remove 
an obstruction under s. 159 but the only 
duty imposed upon him under that section 
is to exercise his discretionin the matter. 
The Act does not lay down that he must 
remove any encroachment and if, as in this 
case, he elect not toserve a notice it cannot 
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be said that he has made default in perform- 
ing his duty. Matters of discretion are 
never considered to be mandatory: cf. 10 
Halsbury, para. 170. 

It must be found therefore, that the 
President of the District Board had no 
authority to serve a notice under s. 159 in 
respect ofa road not vested in that Board, 
or to prosecute for the failure to comply 
with that notice, 

The petition is allowed and the complaint 
dismissed. A similar order is passed in 
Oriminal Revision Cases Nos. 465, 466, 467, 
468,520 and 521 of 1930. 

N, 8. & a, Petition allowed. 

MADRAS HIGH COURT. 
Orvit MisCELLANEOUS APPEAL No, 459 
oF 1930, 

February 18, 1931. 
Present: —Mr. Justice Reilly and 
Mr. Justice Anantakrishna Ayyar. 
SUBBARATHNAMMAL —APPELLANT 
versus 

SESHAOHALA NAIDU —RRSPONDENTS. 

Guardians and Wards, Act (VIII of 1890), s. 12— 
Person residing outside British India, whether can be 
appointed guardian of minor’s person. 

It is against the intention of the Guardians and 
Wards Act that any one residing outside British 
India should be appointed guardian ofa minor's 
person as over such guardian the Court cannot exer- 
cise proper control, : 

Batcha Chetty v Ponnuswamy Chetty (1), relied on. 

Uivil Miscellaneous appeai against an 
order of the District Court, Ohittoor, dated 
the 10th November, 1930. 

Messrs. K. Rajah Ayyar and S. Narasinga 
Zao, for the Appellant. 

Messrs. S. Varadachariar and 5. V. 
Venugopalachariar, for the Respondents. 

JUDGMENT.—In this case it appears 
that the appellant is a resident of Mysore. 
It is clearly against the intention of the 
Guardians and Wards Act that any one 
residing outside British India should be 
appointed guardian of a minor's person, as 
over such a guardian the Oourt could 
not exercise its proper control. see Baicha 
Chetty v. Ponnuswamy Chetty (1) The 
appellant, therefore, cannot herself be 
appointed guardian ofthe minor under the 
Aet. For this reason without going into 
any ofthe other questions raised we find 
it unnecessary to interfere in the appellant'a 
favour with the order of the learned 
District Judge, This will not preclude the 
appellant from seeking any other remedy 
open to her. 

The appeal is dismissed. 

N. B.& A. i 





eal dismissed, 


: 2 App 
(1) 13 Ind. Cas. 16; 22 M, L, J, 68; 10 M, L, T. 477; 


(1811) 2 M, W, N, 561, 
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ALLAHABAD HIGH COURT. 
First Civi APPEAL No. 548 or 1926. 

3 April 8, 1930. 

Present:—Justice Sir Shah Muhammad 
Sulaiman, Kr.. and Mr. Justice Kendall. 
MAHADEO PRASAD SINGH AN» OTHERS 

—DEEFENDANTS— APPELLANTS 
versus 
MATHURA CHUDHARI—PLAINTIFF— : 


RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 6—Con- 
tract Act (IX of 1872) ss-28, 24, 58, 62, '68—Transfer 
of spes successionis—Validity—Agreement by mort- 
gagor's heirs to sell certain property after reversion 
opens, and if not, to sell other property—V alidity of 
agreement—Alternative promises—One lawful and the 
other unlawful—Enforceability of lawful promise— 
Agreement to extend time—Substituted Contract— 
Consideration—Suit by mortgagee before reversion 
opens—Maintainability. 

An agreement by a Hindu to sell immovable prop- 
erty to which heis a reversionary heir, even if the 
nearest expectant upon the death of widow in pos- 
session, and to transfer it upon possession accruing to 
him, is void and it is not a performable contract 
until the realisation ofthe expectation occurs. Such 
an agreement, if permitted, would defeat the provi- 
sion of s. 6, Transfer of Property Act, and is, there- 
fore, unlawful within the meaning of s. 23, Contract 
Aot. [p. 322, col. 2.] 

Ananda Mohan Roy v. Gour Mohan Mullick (1) and 
ER M Kunwar v. Indar Bahadur Singh (3), 
app 6 z D . Li Wan 

In a case falling under s. 63, Contract Act, no fresh 
consideration is necessary. [vbid. 

Jugal Kishore v. Chari & Co (4) and Firm Chunna 
Mal Ram Nath v. Firm Mool Chand Ram Bhagat (5), 
referred to. ' . g 

A creditor can extend the time under s. 63, Contract 
Act, even after the time fixed for performance had ex- 
pired. [p. 323, col. 1] l 

"Trimbak' Gangadhar Ramdas v. Bhagwan Das 
Mulchand (6), distinguished and doubted. 
Section 63, Contract Act, would be applicable only 
‘if it were merely a case of. an extension of time. 
Where a mortgagee not only gives:further time to 
the mortgagor but enters into a new ` contract for the 
transfer of property in payment of the outstanding 
mortgage dèbt, there isa substituted. contract and 
s. 63 has no application Such a caseis governed by 
s. 62 and the agreement would not be binding if itis 
not supported by consideration. [p: 323, cols 1 & 2] 

Section. 24, Contract Act, .has.,no application to 
promises which are offered in the’ alternative. Such 
a'case is éxpressly providéd'forin s 58 of the same 
Act, under which in the case of an alternative promise 
one branch of which is legal and the other illegal,the 
legal branch alone can be. enforced, [p. 323, col. 2.] 

Wherethe heirs ofa mortgagor agreed. to'execute a 
sale deed of certain properties in ‘favour ‘of the mort- 
gagee in lieu’ of the mortgage within one year of their 

succeeding to those properties as ` reversieners and if 
they did not, they would execute a sale-Jeed of their 
own property within acertain time there:after, and the 


mortgagee instituted a suit before the reve rsion opened: 


Held, that there was a case of alternati ve promises, 
‘that the promisee was bound to wait till the reversion 
opened and the suit filed before that daite was pre- 
mature. [p. 324, col. 1.] 3 

First appeal from a decree of thie Subor- 
dinate Judge, Basti, dated the let of May, 
1926. s 


192—421 
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Dr. K. N. Katju, for the Appellants, 

Mr. K. Verma, for the Respondent. 
JUDGMENT.—This is a defendants’ 


appeal arising out of a suit for sale on the 
basis of a mortgage-deed, dated the 18th of 


‘March, 1918, executed by Lal Bahadur 


Singh in favour of Mathura Ohaudhari for 
Rs 15,925. The defendants were the sons of 
the deceased mortgagor. The main ground 
on which they contended the claim was that 
in view of an agreement between the 
parties dated the 25th of December, 1920, 
the plaintifi’s suit was premature and was 
not msintainable, The learned Subordinate 
Judge has come to the conclusion that the 
agreement in question was void and wholly 
inoperative and was, therefore. no bar to the 
present claim. : 

On the 25th of December, 1920, 
Rs. 19,459-14-0 in all were due on the pre 
vious mortgage of 1918 On that date a sale- 
deed was executed of certain property by the 
heirs of the mortgagor in lieu of Rs. 11,500 
and for the balance of Hs. 7,949-14-0 the 
parties entered into an agreement which 
is printed on page 19. The execution of 
the sale-deed in lieu of Re. 11,500 is refer- 
red to in the agreement itself. The stamp 
paper of this document had been purchased 
on the 23rd of December, 1920, before the 
sale-deed was executed and registered, and 
there can be no doubt that the two were 
part and parcel of the same transaction 
which was entered between the parties. As 
the terms of this agreement have to be 
examined at length, it would:be convenient 
to give their substance paragraph by para- 
graph. 

In para. 2 the heirs of the mortgagor, 
the executants first party, held themselves 
out as the reversioners to the estate of a 
Hindu widow Musammat Ram Dei Kumari, 
although admittedly an uncle of theirs who 
wasa nearer reversioner was then alive. 
Apparently both this widow and the uncle 
were of advanced ages and it was expected 
that the executants first party would survive 
both of them. They stipulated thatif Mu- 
sammat Ram Dei died or executed a deed 
of relinquishment in their favour and in 
that way they became the owners of certain 
shares in three villages Dubaulia,Kowa and 
Lodhapur, they would execute a sale-deed 
of 6 pies shares in these three villageain fav- 
ourof Mathura Ohaudhari executant, second 
party, in full discharge of the outstanding 
amount. 

In para. 3it was provided that if they 


` were for any reason unable to obtain pro- 


prictary possession of “the shares jn the 
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three villages within a year after the death 
of the lady, or in spit of obtaining pro- 
prietary possession they did not execute a 
sale-deed relating to those properties and 
deliver possession within a year after. her 
death or relinquishment by her, they would 
within 15 days after the expiry of one year 
execute in favour of Mathura Ohaudhari 
asale-deed in respect of one anna and 

$ pie share, which had on partition became 
a4 annas sharein Teknar. 

Paragraph 4 provided that if they did not 
get the shares in the three villages after the 
death or relinquishment of Musammat Ram 
Dei Kumari and some other heir got the 
estate then it would not be obligatory on 


Mathura Chaudhari to wait for one year ` 


after her desth, but he could send a regis- 


tered notice for executing the sale deed re- - 
lating to Teknar, and if within a month of. 


the date of the notice the first party failed to 
execute the sale-deed the mortgagee would 
have a right to refuse to take the sale deed, 
and in that event he would not be bound by 
the terms of this agreement. 

Paragraph 5 provided that the price 
would be theentire amount due on the 
mortgage-money up “to date. 

para. 6 an independent condition 
was laid down that in-the event of the 
date for bringing a suit on the basis of 
. the  mortgage-deed coming too close at 
hand before the death or relinquishment 
of Musammat Ram Dei, the executants 
first party would six--months before the 
date ofthe expiry of the limitation execute 
& fresh deed, and Mathura Ohaudhari 
would. be bound to desist from bringing 


'.8 suit; but if the executants first party- 


did not execute 4 fresh document Mathura 
Ohaudhari would have aright 10 seek 
any remedy he'deemed proper. 

In para. 7 was clearly stated that: 


Mathura Ohaudhari woula be bouna by all 


the conditions of the said agreement and 
would have the sale-deeds executed if the 
executants first party did not .do any 
act in contravention of the terms of tne 
agreement, 


Tnere cannot be the least doubt that the: 


reversionary intereat of the executants first 
party in the estate held by Musammat Ram 
Dei .wasa mere spes successionis contingent 


upon the succession Opening to them on: 


her death. A sale of such a charce of 
succession is altogether void under s; 6 
of the Transfer of Property Act, and it 
has been now clearly laid down by their 
Lordships of the Privy Council in the case 


of Ananda Mohan Ray v. Gour Mohan Mul- 


[3 
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lick (1), that an agreement by a Hindu to sell 
immoveable property to which he is 
reversionary heir,even if the nearest, expect- 
ant upon the death of a widow in posses- 
sion, and to transfer it upon possession 


“accruing to him is void, asit is not a per- 


formable contract untilthe realisation of 
the expectation occurs. Such a transfer 
although not expressly prohibited is cer- 
tainly not permitted, and is declared 
to be. void by.s. 6 of the Transfer of 
Property Act. The extract quoted by 
their Lordships from the judgment of 
Tyabji, J., in Sri Jagannada Raju v. Bri 
Rajah Prasada Rao (2) shows that their 
Lordships considered that such an agree- 
ment if permitted would defeat the pro- 
visions of that section, This re-affirms 
the view expressed by their Lordships in 
Harnath Kunwar v, Indar Bahadur Singh (3). 

. It follows that the consideration, being 
of such a nature that, if permitted, it would 
defeat the provisions of any law, is unlawful 
within the meaning of s.23 of the Indian 
Contract Act and is void. | 

The learned Advocate for the appellants 
has first contended before us that the- 
agreement in substance amounted to an 
extension of time fixed for payment and 
therefore did not require any consideration 
passing from the promises under s. 63 of- 
the Indian Oontract Act. That ina case | 
falling unders.63 no fresh consideration 
is necessary is ‘now well settled Jugal 


Kishore v, Chari & Co. (4, Firm 
Chunna Mal Ram Nath v. Mool 
Chand Ram Bhagat (5) In reply, the 


learned : Advocate for the respondent 
contends in the- first place that -the 
extension of time can be made only before. 
that time has expired. He reies on’ 
the. case of Trimbak Gangadhar Ram Das v. 
Bhagwan Das Mul Chand (o) 1n support oi nis: 
view. ‘lhe tacts of that case are distinguibh- 


(1) 74 Ind. Cas. 499;'50 0. 929; 214. L. J.718; 4 P. 
L. T. 609; A TL R.-1923 P., C. 189, (1923) M W. N. 
803; 45 M.L J. 617; 25 Bom L.- R. 1269; 33^ M. L. T. 
365: 50 I. A.239; 28 O. W. N 713; 40 O. L.-J. 10. 
(P. 0) 

.. (2) 29 Ind. Cas. 241; 39 M. 554 at p. 559; 17 M. L., T. 
418; 28 M. L.'J. 600; (1915, M. W.N. 626. , 

(3) 71 Ind. Oas.:629: 45 A. 179; A.I. R. 1922 P. C. 
403; 9 0. & A. L: R. 270,9 O..L. J. 652; 44 M. L. J. 
489; 370. L. J. 336; 27 O. W. N. 949; 50 I. A. 69; 18 
L. W 383; 26 O. O. 223; 33 M. L T. 216; 5 P. L.T. 
281, 2 Pat. L. R 237 (P. C.; ec 

(A) 101 Ind. Cas. 643; 25 A. L. J. 385; A.I. R. 1927 ` 
AH. 431. | i 


(5) 108 Ind, Cas. 678; 26 A. L, J. 603; A. I. R. 1928, 
P. Q. 99; 5 O. W. N. 466; 47 C. L. J. 503; 29 P.L. R. 
353; 3:0. W N. 738; 30 Bom. L. R. 837; 55 M. L. J. 1; 
28 L. W. 256; 9 L. 51 (P. QJ). 

(6) 33 B. 34 8. 
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able, as the promise merely was to postpone 
an auction sale for four days.  Butif the 
learned Judges intended to lay down thas 
before s. 63 can be applicable tne extension 
of time must have been. given before the 
time fixed expired, we would be unable, to 
agree with thatview. There seems to be no 
reason why the scope of s, 63 should 
be limited in that way. That sec- 
tion also requires dispensing with or 
remitting wholly or in part the performance 
of the promise made to him, and there is no 
ground for supposing that such dispensing 
or remission eannot be made after the time 
has once expired.. The performance of the 


promise does not necessarily include the’ 


performance within the time originally 
fixed, for if the time is not of the essence of 
the contrast performance can be made even 


after it has expired (s. 55). ‘Illustration (e): 
tos 63 deals with the case of a ‘composition. 


of creditors, which need not be before the 


expiry of the time for payment of the: 


various debts due. We, therefore, see no 
reason why a creditor may not extend the 
time within which the performance had to 
be made and why such an extension would 
not be governed by s.63, -The Indian Law 
on this point is contained in that section 
and is apparently different from that pre: 
vailing in England, ` 


We, however, think that the second argu- 
ment urged on: behalf of the respondent 
must prevail, Section 63 would be applic- 
able only if it were merely a case of an 
extension of time. This,in our opinion, is 

. not the case here. 
merely give further time to the mortgagor's 
heirs to pay the mortgage-money, but there 
was a new contract for the transfer of 
property in payment of the outstanding 
mortgage-debt.. Again he did not agree to 
give a mere extension of .time, in case no 
sale-deed was executed within one year 
after the death of or relinquishment by 
Musammat Ram Dei, to execute such a sale- 
deed afterwards; but that promise was to be 
substituted by anew promise to execute a 
sale-deed of the share in Teknar within 
15 days following. Similarly in para.4 a 
new promise forsubstitution of the previous 
promise wasto be carried outin case of 
default of the performance of the first 
promise. Reading all the terms of the 
agreement we are of opinion that this was a 
cas? of a substituted contract. Tne case, 
therefore, is governed by s. 62 and not s. 63 
of the Oontract Act. Tbe agreement would, 
| hérefore, not be binding on  Matnura 
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Chaudhari if it were not supported by valid 
consideration. f : 

That there was consideration passing 
from the heirs of the mortgagor is apparent, 
The ruling in Sahu Ram Chandra v. Bhup 
Singh (1) was then in full force, and it 
would have been open to the heirs of Lal 
Bahadur to challenge the mortgage on the 
ground of want of legal necessity. Not 
only have we the fact that this agreement 
wasa part and parcel of the same transaction 
under which certain properties were sold to 
Mathura Chaudhari for Rs. 11,500, but there 
was undoubtedly a promise to transfer 6 pie 
shares in the three villages after the death 
ofor relinquishment by Musammat Ram 
Dei Kumari and in the event of default to 
sell the share in Teknar. The agreement 
was entered into by both the parties and 
there was mutual consideration. 

. The learned Advocate for the respondent 
next contends that part of the consideration, 
viz. the promise to execute a sale-deed of 
the reversionary right when it accrued was 
not only void but unlawful, and therefore, 
by virtue of s. Z4 of the Oontract Act the 
whole agreement was void. Under that 
section if any part of a single consideration 
for one or more objects, or any part of any 
one of several considerations for a single 
object is unlawful, the agreement is void. 
We, however, think that that section has no 
application to promises which are offered in 
the alternative. Such a case is expressly 
provided for ins. 58 of the same Act, under 
which in the case of an alternative promise, 
one branch of which is legal and the other 
ilegal, the legal branch alone can be 
enforced. The illustration to that section 
shows that if A and B agres that A shall 
pay B Rs. 1,000 for which B shall afterwarda 
deliver to A either rice or smuggled opium, 


. this is a valid contract to deliver rice and a 


void agreement as to the opium. It, there. 
fore,follows that if there are alternative pro- 
mises, only one of which is unlawful, the 
consideration is good, 

We have already set forth the substance 
of the agreement and we have no doubt in 
our minds that there were alternative pro- 
mises. The executauts first party hoped to 
succeed to the estate of Musammat Ram Dei 
in the event of her death or relinquishment 
by her,and they agreed that if they did 
succeed to the estate they would executea 
sale-deed of their inheritance within one 
year, and in the event of their failing to do 


(7) 39 Ind, Cas. 280; 39 A. 437; 21 C. W. N. 698; 
1P L. W. 557; 150 A L. J. 437; (1917) M. W. N. 439; 


22 M, L. T. 22; 6 L. W. 213; 44 L A, 126 (P. O, 
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so they would within the following 15 days 
execute a sale-deed of the share in Teknar 
which they owned atthe time. There were 
thus alternative promises Similarly in the 

- event of their notsuccesding to the estate 
at all and somebody else becoming the keir 
they undertook to execute a sale deed of 
Teknar within one month of the date of a 
notice from Mathura Chaudhari. It is thus 
obvious that under the terms of the agree- 
ment Mathura Ohaudhari was bound to wait 
during the life-time of Musammat Ram Dei. 
Tf after her death it became apparent that 
the executants first party succeeded to her 
estate he had to wait still for a part of one 
year and then for another period of 15 days. 
If on the other hand on her death it became 
apparent that the said executants did not 
succeed at all, he need not wait for one 
year but could give them one month's 
notice to transfer their share in Teknar. 
But so far as Mathura Ohaudhari is con- 
cerned, he had under the agreement not an 
absolute right to enforce the contract for 
the transfer of the inheritance. An option 
was given to the executants first party 
either to transfer the inheritance or to 
transfer their share in Teknar. The case is, 
therefore, directly covered by the illustration 
io 5.58. The promise to transfer Teknar, 
in any event, and no matter what conting- 
ency occurred, waa a perfectly good and 
enforceable promise. 

In this connection we may also point out 
that s, 15 of the Specific Relief Act where a 
part of a contract which can be 
specifically performed stands on a separate 
and independent footing from another part 
which cannot or ought not to be specifically 
performed, the Oourt may direct specific 
performance of the former part. 

It is, therefore, clear to us that there was 
good consideration for the promise of 
Mathura Ohaudhari to wait during the life- 
time of Musammat Ram Dei before seeking 
to recover his mortgage-money. Admittedly 
he brought his suit while Musammat Ram 
Dei was still alive. We must therefore, hold 
ibat the suit was premature and was in 
breach of the contract entered into by him. 
The agreement estops him from seeking 
remedy which was not allowed to him under 
the circumstances, 

Tne next contention on behalf of the 
plaintif was that he was entitled to sue by 
virtue of the right conferred upon him 
unaer pare. 6 of the agreement, It is 
suggested thatthe ordinary period for enforc- 
inga personal covensnt to pay the mortgage 
money is six years, and that inasmuch as 
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six years were expired after the expiry of 
one year fixed in the mortgage-deed, he was 
entitled to ignore the agreement and sue 
for his mortgage-money. This argument 
cannot be accepted. The ordinary period 
for enforcing a claim on a mortgage-deed is 
12 yearsunder Art.132 of the Limitation 
Act. That period would have expired on 
the 18th of March, 1931, whereas the suit 
was instituted onthe z3rd of March, 1925. . 
That the enforcement of any personal 
liability was not in contemplation of the 
parties can be infered from the circumstance 
that the original executant was dead and 
his heirs entered intothis agreement, They 
were not personally bound to pay that debt 
although any assets in their hands would 
have been so liable. It is also clear that the 
possibility of a money-decree under 
Q. XXXIV, r. 6 was not ia contemplation. 
As a matter of fact the present suit was 
instituted more than six years after the 
expiry of the one year fixed in the mortgage 
deed, and but for the acknowledgment. ` 
contained in the agreement of the 25th of 
December, 1920, the personal remedy on it 
would have been barred by time. lf the 
acknowledgment is taken into account then 
the personal remedy also could be enforced 
up to the 25th of December, 1926. So it is 
quite clear that it is not a fact that this suit 
was instituted because less than six 
months remained before the date of the 
expiry of the limitation, So the plaintiff 
cannot take advantage of para.6of the 
agreement. 

Weare, therefore, of opinion that the 
plaintiff was bound by the terms of the said 
agreement and his suit was premature. 

We accordingly allow this appeal and 
setting acide the aecree of the Oourt beluw 
dismiss the suit with costs in both Courts. 

A. Appeal allowed, 
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Arbitracion Act (IX of 1899) s. 4 (D) — Written agree- 
ment’ meaning of —Document signed by both parties, 
whether  mecessary— Delhi  Piece-Goods Association 
Rules,r 5- Rupture between arbitrators—A pplication 
for appointment of umpire without fresh notice,legality 


oF. 
"The term ‘written agreement in e, 4 (b), Arbitration 
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Act does not mean that there must be a written 
agreement signed by. both parties or their agents. 
Allthat is required is that both parties accept a 
written document as containing the agreed terms: it 
might be in the form of a signed document by both 
parties containing all the terms, or a signed docu- 
ment byone party containing the terms and a plain 
acceptance either signed or orally accepted by the 
other party or, in the third case, an unsigned document 
containing the terms ofthe submission to arbitration 
agreed to orally by both parties. [p. 326, cols.1 & 2.] 

Firm Sukhamol Bansidhar v. Babu Lal Kedia & 
Co. (1), dissented from. 

Underr. 5 of the Survey and Arbitration Rules of the 
Delhi Piece-Goods Association whenthere is a final 
fupture between the arbitrators appointed by the 
parties and they separate with no intention to meet 
again, the buyer or the seller can apply to the Com- 
mittee of the Association to appoint an umpire with- 
out giving another opportunity to the opposite party 
to agree to the nomination of an umpire. (p. 327, cols. 


& 2, 
Shuashil Chandra Das v. Sakhamal Bansidhar (3), 
followed. 


First appeal from an order of the District 
J o Cawnpore, dated the l6th January, 
1930. 


Messrs. Peary Lal Banerji and Indu 
Rushan Banerji, for the Appellant. 

Dr. K. N. Katja and Mr. Maheshwar Nath 
Kaul, for the Respondent. 

JUDGMENT.—This is a first appeal 
from an order of the learned District Judge. 
of Cawnpore, by which he dismissed an 
application to set aside an arbitration 
award. The facts are these Messrs, Jainy 
Brothers, the defendant respondent are 
importers of Manchester Piece-goods carry- 
ing on business in Oawnpore. Messrs, 
Shankar Lal Lacbhmi Narain, the plaintiff- 
appellants, are dealers in such piece-goods, 
The importers belong to an association 
called the Delhi Piece Goods Association. 
.That association has drawn up a form of 
indent contract which dealers must sign 
before they can deal with the importer- 
members of the association. 

On the 9th December, 1923, Messrs. Shan- 
kar Lal-Lachhmi Narain, being desirous of 
buying certain cotton trouserings from 
Messrs. Jainy Brothers, signed the indent 
contract ofthe association, specifying two 
cases of cotton trousering at ls, 10d, That 
indent contract contains a submission to 
arbitation in accordance with the Indian 
Arbitration Act. It also provides in clause 
15 that “no claim nor dispute of any 
sort whatsoever can be recognised, if not 
made by us in writing within 60 days 
from due date of payment,’ Or the 
10th December 1923 Messrs, Jainy Bro- 
thers wrote aletter referring to the above 
indent contract and said: "We are glad to 
inform you that your above indent at the 
limit of 1s, 10d. per. yard has been accepted 
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by us. Copy of your indent is sent here- 
with as usual." This letter did not in terms 
include any of the provisions as set out in 
the indent oontract executed by Messrs. 
Shankar Lal Lachhmi Narain, except as 
above quoted. Disputes arose between the 
parties, and eventually Messrs Jainy 
Brothers issued a notice to Messrs. Shan- 
kar Lal-Lachhmi Narain that the matter 
should be referred to arbitration in accord- 
‘ance with cl, 16 0f the Indent Contract, 
and they appointed an arbitrator to re- 
present them. Messrs. Shankar Lal 
Lachhmi Narain also appointed an arbitra- 
tor, though under protest. The arbitra- 
tion then procesded. On no lees than 13 
occasions the proceedings had to be ad- 
journed on account of the absence of 
Messrs. Shanker Lal Lachhmi Narain and 
their arbitrator. The arbitration proceed- 
inga started on the 20th December 1924 and 
the last meeting of the arbitrators tcok 
place on the 2nd January 1927. On the 
9nd January 1927, Shankar Lal Lachhmi 
Narain wanted a further adjournment, but 
Mr. Gur Prasad, the arbitrator for Messrs, 
Jainy Brothers, being of opinion that 
Messrs. Shankar Lal-Lachhmi Narain were 
endeavouring unduly to delay the arbitra- 
tion, refused to adjourn and Mr. Janki 
Nath, the purchasers’ arbitratcr, then left. 
There and then Mr. Gur Prasad proceeded to 
an awardand on the same day undercl. 16 of 
the contract he applied to the Deihi Piece- 
Goods Association to appoint an umpire, 
Tne Dalhi Piecs Goods Association appoin- 
ted an umpire who eventually sat and as 
neither Mr. Janki Nath or Messrs, Shankar 
Lal-Lachhmi Narain appeared before him, 


.proceeded to draw up his award ex-parte. 


This award supported the awerdof Mr. 
Gur. Prasad in favour of Messrs. Jainy 
Brothers. | 

Of the ground of objection set out in 
the memorandum of appeal the appellants, 
Messrs. Shankar Lel Lachhmi Narain, 


‘have argued four only. They submit: (1) 


that the letterof the 10th December 1923 
from Messrs. Jainy Brothers,did not amount 
in the law to an acceptance in writing of the 
submission to arbitration set out in the con- 


‘tract indent. They say that there was, there- 


fore, no submission in writing within the 
meaning of &. 4 (b) of the Indian Arbitration 
Act of 1899 (2). That there was no claim or 
dispute made by Messrs. Jainy Brothers 
within 60 days from the due date o; payment 
in accordance with cl. 15 cof she contract 
(3). That the appointment of tn» umpire 
was not valid, inasmuch ag Messrs, Jainy 
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Brothers arbitrator did not give the arbitrator 
of Messrs. Shankar Lal-Lachhmi Narain 
an opportunity to agree as to the nomina- 
tion of an umpire, and that therefore, there 
had been no “disagreementas tothe umpire 
in accordance with cl 16 of the con- 
tract and r. b ofthe Survey and Arbitration 
Rules of the Delhi Piece Goods Association 
-which were endorsed on the back of the 
contract, and (4) that Shankar Lal who 
signed the indent contract was not authorised 
by Messrs. Shankar Lal-Lachhmi Narain, 
a ‘partnership, to sign -the arbitration 
clause. 

As regards the first point, we are clearly 
of opinion that the objection is misconceived. 
Section 4 (b) of the Arbitration Act enacts 
that a ‘submission’ means a written agree- 
ment to submit present or future agreement 
to arbitration. There must, therefore, be 
an agreement in writing between the 
parties, It was urged by the appellants 
that a ‘written agreement’ means that each 
party must sign the document which 
contains the submission to arbitration, and 

“that as the letter of the 10th December 1923 
did not refer in specific terms to the clause 
relating to arbitration, in law this could 
not amount to an agreement in writing. 
It is clear on the authorities both in 

England and in India that the terms ofa 
written agreement may be collected from a 
series of documents, and a “written agree- 
ment” does not mean: that each party has to 
sign a document containing the terms. 
The plain acceptance of a document 
containing all the terms is sufficient. We 
are satisfied thatthe letter of the 10th 
December 1923 alludes to the indent 
contract and accepts it in its entirety, 
Further, weare of opinion, that a written 
agreement does notin the Indian Arbitra- 
tion Act mean thatthe signatures of the 
parties is a necessary ingredient. We are 
aware of the case of Firm Sukhamal Bansi- 
dhar v. Babu Lal Kediag& Co. (1) reported 
in 18 A.L.J.which decided that s. 4 (b) requir- 
ed a submission signed by both parties or 
their agente; but we think that, in so far as 
that case decided that signatures were neces- 
sary, we doubt ifit was correctly decided. 
The Act merely specifies a written agee- 
ment, and we see no reason to read into the 
plain words of the Act that the execution of 
a submission to arbitration is necessary, All 
that is required is that both parties eccept 
& written document as containing the 
agreed terms: it might bein the form ofa 


(1) 59 Ind. Oas. 75; 18 A, L. J. 652; 2 U. P. L, R.(A) 
243; 42 A 525, 
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signed dccument by both parties containing. 
all the terms, or a signed document by one 
party containing the terms and a plain 
acceptance either signed or orally accepted 
by the other party or, in the third case, an 
unsigned document containing the terms of 
the submission to arbitration agreed to 
orally by both parties. A written contract 
does not mean a. contract which is proved 
by documentary evidence, but one in which 
the terms are. expressed in writing n 
the act of meaning it. The’ obvicus 
example of a perfectly .valid written 
contract unsigned by either party is 


_asteamship or Railway Company's ticket 


containing the printed terms and conditions 
of the contract. This ticket is not merely 
evidence of the contract, buf is an operative 
contractual instrument and subject to rules 
of law which govern written as opposed to 
oral contracts. .We think some confusion 
has been imported into the Indian decisions 
on this point through the analogy of 
English Law in cases where submissiors to 
arbitration may in certain instances be con- 
tained in contracts which are subject to the 
operation of s. 4 of the Statute of Frauds or 
B. 4 of the Sale of Goods Act, both of which 
Statutes enact that in order to make the 
contracts enforceable they must be signed 
by the party to be charged or their duly 
authorised agent, Neither of these Statutes 
apply to India, and. we see no reason to read 
into s. 4 (b) of the Indian Arbitration Act 
anything more than there is there 
expressed, Evenin England the doctrine 
that the signatures of the parties or their 
agents were necessary toa submission to 
arbitration has been doubted. See Hickman 
v. Kentor Romney Marsh Sheep Breeders’ 
Association (2). There is certainly a conflict 
of authority as to whether signatures are 
necessary in cases which do not fall within 
Statutes which expressly require such 
signatures. 

With regard to the second objection that 
no claim was made by Messrs. Jainy 
Brothers within 60 days, we are 
satisfied that in fact a claim was made or a 
dispute arose between the parties within 
60 days from the due date of payment. 
Messrs. Jainy Brothers’ letter of the 19th 
September 1924 to Messrs. Shankar Lal 
Lachhmi Narain, in our view, establishes 
this. In any event, the word ‘us’ in cl. 15 
of the contract refers clearly only to Messrs. 
Shankar Lal Lachhmi Narain and not 
Messrs. Jainy Brothers. Nowhere else 


(2) (1915) 1 Ch. 881; 84 L. J. Oh. 688; 113 L. T. 
59 S. J. 478 
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in the contract can it be said that 'us' refers 
to both the partiee. When Méssrs. Jainy 
Brothers are indicated the proper word ‘you’ 
is used. 

As regards the third objection, 'he word- 
ing of cl.16 is as foliowa:—“When the 
arbitrators or the surveyors disagree and do 
not appoint an umpire, the Delhi Piece 
Goods Association, if applied to by either 
party to the dispute, shall appoint an 
umpire.” It isclear in this case that the arbi- 
trators had disagreed and had not appointed 
an‘umpire. If the matter rested there, 
there would be no difficulty in repelling the 
objection of the appellants; but the contract 
undoubtedly includes the Survey and 
Arbitration Rules of the Delhi Piece-Goods 
Association endorsed upon the back of the 
contract and referred to in cl.16. The 5th 
rule. is as follows:—“Should the two 
surveyors chosen by buyersand sellers be 
‘unable to agree as to the nomination of an 
umpire, the buyers or sellers may apply to 
the oommittee of the association within 
15 days from the final date of survey to 
nominate an umpire.” It is contended that 
the sellers (?) were in thie case never given 
an opportunity to agree to the nomination 
of an umpire and, therefore, i& could not be 
said that the arbitrators were unable to 
.agree and that therefore the appointment 
ofthe umpire was invalid and the award, 
therefore, bad. Itis to be noted that these 
rules nowhere mention arbitrators. They 
refer solely to surveyors whose duties are 
different from those of arbitrators But 
the rules are headed. “Survey and Arbitration 
Rules, of the Delhi Piece-Goods Associa- 
tion" and we are inclined to think, there- 
fore, that although the rules are loosely 
worded, they are mesnt to apply to arbi- 
tration prcceedings, A similar point was 
taken in thecase of Shushil Chandra Das 
v. Sukhamal Bansidhar, (3). "The 
facts in that case are identical with the 
facts of the one under consideration. The 
High Oourt in that case came to the con- 
clusion that “the arbitrators had differed in 
guch conclusive fashion as to put beyond 
doubt that they were not going to deliver 
a joint award, and the refusal of Mr. 
Roberts to adjourn the arbitration preceed- 
ings was equivalent, under the circum- 
stances, to a refusal to meet Mr. Khosla 
again: and the arbitrators had separated 
without nominating an umpire.” We see 
no reason to disagree with the decision 


(3) 67 Ind. Cas. 487; 20 A.L. J. 377; 4 V.P. LR, 
LA) 69; 44 A. 472; A. I. R, 1822 AIL, 219, 
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in that' case. There was a final rupture 
between the arbitrators on the 2nd January 
1997 and we hold that  Messrs. Jainy 
Brothers were then and there entitled 
to apply to the Delhi Piece-Goods Associa- 
tion to appoint an umpire, and that this 
objection to his award-is not sound. 

With regard to the objection that 
Shankar Lal was notauthorised to sign the 
arbitration clause, the learned District 
Judge in his judgment sets out convincing 
evidence that Shankar Lal must have been 
authorised to enter into a submission of 
arbitration on behalf of his firm, and we 
see no reason to differ from his finding 
that he was so authorised and that it was 
the usual practice of the appellant firm to 
enter into similar agreements containing 
such a submission. The appeal is dismissed 
with costs. 

A. Appeal dismissed, 


ngama 


ALLAHABAD HIGH COURT. 
ORIMINAL Rarerenog No. 877 or 1930. 
March 17, 1931. 

Present :—Mr. Justice Young. 

Pandit LADLI PRASAD ZUTSHI— 
APPLICANT 
versus 
EMPEROR—Obpposits Parry. 

Practice—Judgments of Criminal Courts—Right of 
general public to obtain copies—General principles— 
Evidence Act (I of 1872), ss, 74, 76—Criminal Proce- 
dure Code (Act V of 1898), s. 548—Allahabad High 
Court General Rules (Criminal), Chap. XIV, rr. 4, 6. 

On general principles as well as under the existing 
Statutes and Rules prescribed by the High Court, any 
member of the general public is entitled to inspect 
and have copies of the judgments of the subordinate 
Oriminal Courts. [p. 329, cols. 1 & 3.] 

Tt is the essence of the administration of justice 
that judgments affecting the righs, and more parti- 
cularly the liberties of the people should be made 
as public as possible, in order that public at large 
might at leisure consider those judgments, either in 
their own interest or in the interests, in a criminal 
cause, of the condemned person. [p. 328, col. 1.] 

Oriminal reference submitted by the 
Sessions Judge, Allahabad as per his 
letter No. 296-11, dated the lst December 


1930. 

Dr. K. N. Katju and Mr. Gopi Nath 
Kunzru, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 


JUDGMENT.—This is reference by 
the Sessions Judge of Allahabad to the 
High Court for orders. 

In October last Pandit Jawahir Lal 
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Nehru-' was tried im "the Court of the 
District Magistrate of Allahabad on a crimi- 
nal charge and was convicted by him. An 
application was thereafter made by Counsel 
on behalf: of Pandit. Moti Lal Nehru, the 
father of the convicted person, fora copy 
‘of the judgment deliveted by the learned 
‘District Magistraté. By his order of the 
7th November, 1930, thé learned District 
‘Magistrate refuéed the application on the 
ground that the applicant’ was not a party 
to the case or actingon behalf of a party 
to the case, An application was made in 
revision to the Sessions Oourt asking that 
areference should bé made tothe High 
Court with regard to the legality of the 
said order. The learned Sessions Judge 
allowed the . application and submitted 
the matter to the High Court for orders. 

As a matter of principle, I am of opinion, 
that the proceedings in; and specially the 
judgments of his Majesty's Courts ought to 
be accessible to the public, and unless by 
any statutory provision or by the rulings 
of any Oourt Iam bound to the contrary, 
I would hold that it isthe essence of the 
administration of justice that judgments 
affecting the rights, and more particularly 
the liberties, of the people should be made 
as public as possible, in order that public 
at large might at leisure consider those 
judgments, either in their own interest or 
in the interests in a criminal cause, of 
the condemned person; for it is only by 
‘such publicity that the public can be 
‘satisfied that the law is being properly 
‘administered by those responsible for its 
administration, and that abuses in that 
administration, which might occur if the 
fullest publicity was not given to the 
proceedings in a Court may be avoided. 

The question to be decided inthis refer- 
ence is the right of any member of the 
publie to obtain a copy of a judgment 
of any Criminal Court, and the learned 
Magistrate himself in his explanation has 
asked for the guidance of the High Court 
in this matter. Section 76 of the Indian 
Evidence Act enacis that “every public 
officer having the custody of a public 
document, which any ‘person has a right to 
inspect, shall give ‘that person on demand 
acopy of it on payment of the legal 
fees therefor, together with a certificate 
written at the foot ofsuch copy that it is 
a ‘true copy.” A public document is 
defined ins. 74 of the same Act and in- 
cludes a “document forming the acts or 
record of the acts of a public officer, 
legislative, judicialand ‘executive, whether 
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of British India orof any other part of 
His Majesty's dominions, or of a foreign 
country," It is clear,. therefore, that -a` 
judgment ofa Court is a publie document 
within the meaning ofs. 74. The right of 
a member of the public to demanda copy 
of such a document is limited bys. 76 to 
“a pereon whohas a right to inspect” the 
document. The right of.a perscn to inspect 
a judgment, therefore, must be looked. for 
outside the Evidence Act. Section 554 of 
the Oriminal Procedure Code enacts that 
the High Oourt may make rules forthe 
inspection of the records of subordinate 
Courts. This presupposes that, subject 
tosuch rules, the public has a right to 
inspect the records of subordinate Courts. 
This, High Court has accordingly made 
such rules. Ohapter XIV of the General 
Rules (Criminal) sets out these rules. 
Rule 4 of Ohapter XIV is ae follows:—“For 
any inspection, other than one made under 
r. 2, of a record ina Magistrate's Court or 
record room a verbal application may be 
made on any Court day within the first 
four working hours to the. Court or the 
officer-in-charge of the record-room. If such 
officer rejects such application, he shall 
record his order and the reasons ‘therefor’. 
It is clear, then, that the rejection of the ap- 
plication must not be made arbitrarily. 
Rule6 has recently been added, provides that 
"any person desiring to ascertain the serial 
number and date of inslitution of any case 
or other registered particulars respecting 
acase or any proceedings therein, or of 
any judicial proceedings.... shall....be 
entitled to have search made and the: 
information, if obtainable, givento him in 
writing.” This rule would seem to infer 
the right of the applicant to inspect the 
record when found. In my opinion, the 
only valid reason for refusing such an 
inspection would be that the inspection 
of the particular record was against public 
interest, and even here it is not easy tu 
think of a case where the inspection of a 
judgment, which must be delivered in 
open Court, would be against public in-. 
terest. In construing the High Court 
rules with regard to subordinate Courts, 
itis material to consider the rules drawn 
up for the High Court itself. By the High 
Court Rules, Chapter VIII, r.6, it is laid 
down that after judgment even a stranger 
to thecase may obtain either in a civil or 
criminal matter a copy of the judgment 
or record on payment of the 
prescribed fee. It . would be.a peculiar 
situation if the High Court, meant to.allow, 
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except for the.reason given above, an 
inferior Court to:refuse inspection of -and 
therefore, a copy of the judgment of that 
inferior Court, when on appeal to the High 
Court that very judgment itself would be 
available to any member of the public 
after the judgment inthe High Court had 
been delivered.. It is inconceivable that 
the High Court would allow aright to a 
subordinate Court to refuse inspection of 
and a copy of a judgment, when by its 
own act the High Oourt does not preserve 
that right for itself. I am, therefore, satisfi- 


ed that a proper construction of the rules: 


for the subordinate Courts made by the 
High Court establishes a right for the 
general public to inspect and have copies 
of the judgment of the subordinate Courts. 
On this question the Code of Criminal 
Procedure itself in 8.548 gives an sbsolute 
right toany member of the public "affected 
by a judgment or order passed by a Orimi- 
nal Oourt" to have a copy of that judgment 
or -any part of the record on payment. 
As regards this particular case, it would be 
difficult to argue that the father--of the con- 
victed person was not “affected by the 
judgment or order” within the meaning of 
8.548, I see no reason to construe the 
words “affected’by a judgment or order" 
narrowly. It certainly cannot be said 
that they refer to a person whois a party 
to the judgment or order; for the right of 
the accused to acopy of the judgment are 
dealt with elsewhere in the Oode. The 
public as a whole can not fail to be affected 
by every judgment ofa Oriminal Oourt. 
For example, asin this case, the judgment 
in a criminal case dealing with sedition 
affects the general public, as indeed any 
judgment dealing with any crime is bound 
to affect the general public. A knowledge 
of the law, it is true,in many cases is made 
available to the public by Statute, but the 
construction of Statutes by the Courts, as 
expressed in their judgments, is of even 
greater importance. It is a rule of law that 
every member of the public is presumed 
to know the law, it follows thatthe public 
‘must have a right of access to the judgment 
of the Courts which express that law. 
It is suggested by the learned District 


Magistrate in his explanation that if the : 


right of the publie to take copies of judg- 
ments ie recognised, there would be a real 
danger of the legitimate work of thecopying 
department, namely, the supply of copies to 
the publie for Court purposes, being hamper- 
ed by the demand for copies for private 
purposes, I see no yeasonfor this apprehen- 
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sion. The fact that payment has to be 
made for copies of judgments must by 
itself limit the applications to those persons. 
who heve a legitimate interest in the judg- 
ments required. If the fees for the copies 
are too small, they could no doubt be 
increased, Whilethe right of the public 
to such copies must be recognised and it is 
naturally of importance that demands for 
copies should be complied with as quickly 
as possible, there is nothing to prevent an 
officer-in-charge of such a department from 
regulating the work of his copying depart- 
ment in supplying copies asked for in such 
a way so as not to interfere with the copyists” 
other work. 

Iam satisfied, whether on general princi- 
ple oron a consideration of the existing 
Statutes or of the rules prescribed by the 
High Oourt, that this reference must be 
accepted and the order of the learned 
District Magistrate set aside. 

A. Order set aside. 


ALLAHABAD HIGH COURT. 
MISOELLANEOUS Oase No. 564 or 1930, 
December 8, 1930, 
Present:—Mr. Justice Mukerji and 
Mr. Justice Bennet. 

Inthe matter of Rai Bahadur BABU 


GANGA SAGAR or BULANDSHAHR. 

Income-tax Act (XI of 1922), ss. 22 (4), 28 (8) (4), 27 
66—Failure to produce all accounts—Assessment base 
on accounts produced—Power of Income-tax Officer to 
declare assessment as one under s. 23 (4)—Appeal, 
competency of—Reference—Power of High Court to 
re-settle issues. 

An assessee was directed to produce his booksin 
respect ofhis income for the ‘previous year’ which 
commenced in Diwali 1984 and went up to the Diwali 
of 1985. He produced his account books, but failed 
to produce the account book of the year 1981to 1982. 
The Income-tax Officer looked into the accounts and 
made an assessment wholly based on the accounts 
but with the remark that though the assessment was 
based on the accounts, it was made under s. 23 (4), 
Income-tax Act for the assessee’s failure to produce 
allthe accounts called for. The assessee thereupon 
filed an application under 8. 27, and on the application 
being rejected, appealed to the Assistant Commis- 
sioner. The latter dismissed the appeal, holding 
that it was immaterial whether the accounts of 1981- 
1982 were relevant to the enquiry or not: 

Held, (4) that the reference raised an issue of law, 
namely, whether in the circumstances the Income- 
tax Officer was right in calling his assessment, an 
assessment under s. 23 (4) of the Act and whether the 
assessee had no right of appeal; 

(4i)that upon the facts, the assessment should not 
have been declared an assessment under s. 23 (4) but 
PR have been treated as one under s. 23 (3). [p. 332, 
col, 1. 
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The word ‘require’-in-s, 22 (4), Income-tax Act 
means require as a piece. of relevant evidence. It 
does not mean that the Income-tax: Officer should ask 
for aceounts which he does not think to be relevant. 
[p. 331 col. 2.] 

When a case has been stated before the High Gourt 
by the Commissioner, the High Oourt can look into 
the facts and re-settle the issues, as it were, and 
decide the issues oflaw that properly arose on the 
statement. [p, 330, col. 2.] 

Shwa Prasad Gupta v. Income Tax Officer, U.P. (1) 
followed. : 

Miscellaneous reference submitted by the 
Commissioner of Income-Tax, United Pro- 
vinces, Ghazipur, es per his letter No. 
75730 II, dated the 28th August 1930, 

Messrs. G. Agarwala and Kartar Narain 
Agarwala. for the Applicant, 

Mr. U. S. Bajpai, for the Crown. 

JUDGMENT.—This isa reference by 
the Income Tax Commissioner under s. 66 
(2) of the Indian Income-tax Act made at 
the instance of one Seth Gangasagar. 

The facts reading to this reference, 
briefly, are these. Seth Gangadas was 
directed to produce his books in respect of 
hisincome for the ‘previous year’ which 
commenced in Diwali 1984 and went up to 
the Diwali of 1985. He produced his ac- 
count books, but failed to produce the 
account book of the year 1981 to 1982. He 
also failed. to produce the account books of 
a certain firm known as Jogiram Janki 
Prasad, The income-tax Officer, Mr. Dhown 
looked intothe accounts submitted, calcu- 
lated the income, allowed certain deduction, 
‘disallowed others and ultimately found that 
the totalincome which was taxable came 
to Re. 7,00,000 and odd. He calculated the 
income tax and the super-tax and declared 
that the net amount came to Re. 1,96,933-12-0 
Having said so, the learned officer made 
the following remark: “The assessment is 
wholly based on accounts, but is made under 
g. 23 (4) of the Income Tax Act forthe asses- 
see's failure to comply with all the terms of 
the noticeunders 22(4),in that the following 
aczounts were deliberately withheld by the 
assessee, which according to general reput- 
ation the Rai Bahadur has got and which 
he could produee............... ^ , 

The assesses Seth Gangasagar thereupon 
filed an application under s.27 of the Inome 
Tas Act before the same learned officer. It 
was disallowed and then the assessee went 
up inappeal tothe Aseistant Commissioner 
of Income-tax. The appeal was under s, 
31 of the Income Tax Act. The Appellate 
Officer found that ihe assessee had really 
gotin the possession the account books of 
the year 1981 to 1982 and had deliberately 
concealed them. As regards the ether 
account books,he came to the conclusion 
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that they were not in the assessee'B posses- 
sion. Then he considered the question 
whether the account books of the year 1981 
to 1982 were relevant to the enquiry or not. 
He remarked: ‘The third point raises the 
question whether the books of account for 
the year 19x81 to 1982 could be relevant to 
the assessment for the year 1929 to 1930, I 
think this question ‘is not very material, 
An Income-tax Officer act8 within his powers 
when he calls for the booka of account of an 
assessee for three years prior to the year 
under assessment, which he is authoriged to 
do under s. 22 (4) of the Income Tax Act." 

In the result, the appeal was dismissed: 
Thereupon Seth Ganjzasagar made an ap- 
plication to the Income-tax Oommissioner 
as already stated to statie a case for the con- 
sideration of the High Court. In the 
application, the assessee said; “The view 
of law taken by the Invsome-tax Officer and 
the Assistant Oommissioner of Income-tax 
that the assessment should be made under 


re880DB......... 

We take it that the point of law that Seth 
Gangasagar wanted to raise was whether, in 
the circumstances of the case,the assess- 
ment should be deemed to have been pro- 
perly made under s.'23 (4) or whether it 
Should have been treatedas having been 
made under s. 23 (3) of the same Aot, 


The Commissioner of Income-tax thought 
that the petition of Seth Gangasagar did 
not raise any point of law at all, and if any 
question did arise, it was the following, viz., 
whether the findings of the Income-iax 
Officer and the Assistant Commissioner that 
the assessee could have produced the ac- 
count books for the year 1981 to 1982, had 
he been so minded, were legally valid find- 
ings? 

The question as framed was a question of 
fact pure and simple and the High Court 
could not give any answer to such a ques- 
tion. 

It has, however, been held in the Court in 


. Shiva Prasad Gupta v. Income Tax Officer,U. 


P. (1) that when a case has been stated 
before the High Court by the Commissioner, 
the High Oourt can look into the facts and 
re-settle the issues, as it were, and decide 
the issues of law that properly arose on the 
statement. The fact, therefore, that the 
Commissioner of Income-tax misunder- 
stood the petition made before him and 
failed to formulate the only point of law 
that arose on the petition and on the deci. 


(1) 124 Ind. Cas, 467; A. I R. 1929, Al, 819, 
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sion of the Assistant Commissioner of 
Income-tax does not preclude this Court 
from framing the issue of law that arose and 
to decide it. Asstated above, the issue of 
law that arose inthis case is as follows: 

“Whether in the circumstances of this 
case, the Income-tax Officer was right in 
calling his assessment an-assessment under 
8. 23 (4) ofthe Act or whether in law the 
assessment was one under s. 32 (3) of the 
Actand whether in the latter case the as- 
sessee had aright of appealin the regular 
way?" 

Now we come to the facts of the case. 
It.appears that Seth Gangasagar wasin the 
habit of submitting a statement of his 
income. For sometime, the Income-tax 
Officer accepted his statement, but later 
Seth Gangasagar discontinued submitting 
the statement of his income. When he was 
‘required to state his income in a later year, 
he submitted a statement which was found 
to have been false, and materially concealed 
his income. He was prosecuted and con- 
victed for concealment of his income and 
he was assessed to the best of judgment by 
the then Income-tax Officer for the year 
1927 to 1928. In that year,i.e,, during 
the assessment for the year 1927 to 1928, a 
controversy arose as to whether the account 
books of the year 1981 to 1982 was in the 
possession of the assessee or not. The 
assessee asserted that the books had been 
lost in transit between Bombay and Khurja, 

_ but his statement was not believed. This 
ststementformed the subject-matter of a 
criminal prosecution, but no charge was 
framed and no conviction wasobtained. In 
the following year, namely 1928 to 1929, 
the assessee was again called upon to pro- 
duce among other documents the account 
books for the year 1981 to 1982. Here- 
asserted what he had stated before, that the 
books were not in his possession or power 
and that they had been lost. Hie statement 
was disbelieved, and for the second time, 
an assessment to the best of the Income-tax 
Officer's judgment was made. Weare now 
concerned with the third year again, namely 
1929-1930. In this year again for the third 
time, the assessee has been asked to pro- 
duce his account books of the year 1981 to 
1982. The Sambat year 1981 to 1282 would 
correspond to the English year 1925 to 
1926. The ascessee again protested that 
his account books had been lost. This 
statement has again been disbelieved. The 
Income-tax Officer, as already stated, based 
his assessment on the actual entries in the 
other books produced by the assessee and 
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made his assessment. He did not believe 
that there was any extra income on which 
the assessee should have been assessed and 
that such income could have been discovered 
by the production of the books of the 
year 1981 to 1982. We have already quoted 
from the order of the Income-tax Officer, 
He said that his assessment was wholly 
based on accounts. But he thought that 
because the assessee had failed to produce 
the books for the year 1981 to 1982. the 
assessment should be treated as one under 
s. 23 (4) of the Income-tax Act. 

The assessee's contention is that the books 
which were not forthcoming, namely of 
the year 1981 to 1982 were not required for 
the purposes of assessment and he should 
not have been called upon to produce them 
and that in any case, his statement that the 
books were lost, should have been believed, 
We are not in a position to say whether the 
books are actually in the possession of the 
assessce or whether they are lost, but we 
think that there is a good deal of strength 
in the contention that the books for the 
year 1951 to 1982 were not ‘required’ within 
the meaning of s. 22 (4) of the Indian In- 
come-tax Act. An iIncome-tax Officer is 
entitled to call fordocuments which in hig 
opinion would furnish him with relevant 
material for assessment to tax, The sub-s, 
4 of s. 22 runs as follows : 

"The Income-tax Officer may serve ......,.. 
M ESSE TA ENS on any person upon whom a 
notice has been served under sub.s. 2, a 
notice requiring him.................. to produce 
NA, such accounts for documents as the 
Income-tax Officer may require." 

The word ‘require’ really means require 
888 piece of relevant of evidence, The 
word ‘require’ does not mean that the In- 
come-tax Officer should ask for documents 
or account books which he does not think to 
be relevant at all. We have more than 
once pointed out the fact that the actual 
assessment was made on the account books 
which were actually produced before the 
Income-tax Officer. He did not say in hig 
orcer that he guessed that any profit had 
been concealed by putting away the account 
books of the year 1981 to 1982. For the 
purposes of assessment therefore, the books 
of the year 1981 to 1982 were not “required,” 
In the circumstances, the question arises 
whether the assessment is really under sub. 
B. 4, 8. 23 or it is really under s. 23, sub-s, 3. 

If we look to the principle on which the 
two sub-sections of s, 23 are based, we shall 
at once see why the two rules are different, 
Where the Income-tax Officer does not get 


332 


proper material on which to find out the 
true income of an assessee, itis in the in- 
terest of the State to guess the income of the 
assessment. The assessee cannot complain 
that he has been over-taxed, if owing to his 
own failure, the Income-tax Officer is-not 
able to do justice towards him. It is the 
assessee who is in default and he has no 
right to Complain. But where the proper 
materiale are before the Income tax Officer, 
he would utilise them and make an assess- 
ment under 8.23 (3), which assessment 
would be liable to be reexamined by the 
Appellate Officer. When an assessment is 
made by the Income-tax Officer more or 
less on matters which have been guessed 
out, there cannot be any proper appeal to 
an Appellate Court, The Income-tax 
Officer does very often possess extraneous 
information as tothe income of a man and 
if he thinks that the assessee’s proper in- 
come is at a certain figure, it is but right 
that his judgment should be final and there 
should be no appeal. There would be no 
sense in substituting the Income-tax 
Officer’s “guess” by his superior officer’s 
"guess." It is on this principle that an 
appeal is shut out in the caseof what has 
been called, “Best judgment assessment," 
It is true that all these reasons are not to 
be found within the four corners of the 
Indian Income Tax Act, but one can easily 
see the reason for the rule. 
' If we are right in thinking that thisis 
the principle on which the two rules, namely 
sub-s. Jand sub-s. 4 of 8.283 are framed, we 
can have no hesitationin coming to the 
conclusion that the assessment made in 
this particular case should not have been 
declared to have been an assessment under 
8. 23 (4). It should have been treated as an 
assessment under s. 23 (3). 

This, therefore, is our answer to the ques- 
tion which we have ourselves formulated. 

As theapplicant has succeeded entirely, 
we direct that he shall get hiscosts from 
the Government. We assess the fees paya- 
ble to the learned Government at Rs. 200. 
Let a copy of this judgment, under the seal 
of the Court be sent to the Commissioner 
of Incqme-tax. The Government-Advocate 
is allowed a month's time within which to 
file a certificate of payment to him. 

A. Appeal allowed. 
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ALLAHABAD HIGH COURT. 
OBIMINAL REFBRENOE No. 892 or 1930. 
March 3, 1931. 

Present: —Mr. Justice Pullan. 

K. S. RASHID AHMAD— APPLICANT ` 

versus 7 
Me. 8. F. RIOH—Oprosite PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 213 (2), 
448, 446—Trial of European British Subject-—Power 
of Magistrate to cancel charge—Effect of s. 146. 

Section 446, Oriminal Procedure Code, debars a Mag- 
istrate from cancelling a charge which has once been 
framed against a person who has claimed to be tried 
under the provisions of Chap. XXXIII as a*European 
British subject,and whose claim to beso tried has 
been upheld by à competent Court under s. 443 of the 
Code. Íp. 333, col. 1.] 

Emperor v. Shankar Singh (1), followed. 


Oriminal reference submitted by the 
Sessions Judge, Meerut, as per his letter No. 
578-111, dated 4th December 1930, 

Mr. 8. N. Mukerji, for the Applicant. 

Mr. P. L Banerji, for the Opposite Party. 

The Assistant Government Advocate, for 
the Crown. 


JUDGMENT.—This is a reference 
made by the learned Sessions Judge of 
Meerut asking this Court to set aside the 
order of discharge passed by a Magistrate 
of the First Olass in the case of one Mr. 
8. F. Rich who had been charged with 
offences under ss. 409 and 420, Indian 
Penal Oode. This Mr. Rich claimed to be 
tried as a Huropean British subject under 
the special provisions of Ohap, XXXIII, 
Oriminal Procedure Code.: After he had 
made that claim and after an order had 
been passed under s. 443 directing that 
he should be tried under those special 
provisions, a chrgre was framed against#him 
by the Magistrate. The powers of a 
Magistate when an order has been passed 
under s. 443 of the Oode are strictly 
limited by 6, 446. - In that section it is 
laid down that the Magistrate inquiring 
into, or trying a case, shall, if he does 
not discharge the accused under s. 209 or 
8.253, as the case may be, commit the 
case for trial to the Court of Session. 
This section appears tome to take away 
from the Magistrate the powers given him 
under s. 213 (2) of the Oriminal 
Procedure Code, in cases which are to be 
tried under the special provisions of 
Ohap. XXXIII of that Oode. The same view 
was expressed by Mr. Justice Dalal in the 
case reported in Emperor v. Shankar Singh 
(1) but thatcase cannot be taken as an 
authority because in 80 far as the observa- 


(1) 116 Ind. Cas. 814; 51 A. 485; A. I. R. 1929, All, 
201;130 Cr. Tu, J. 696;,(1029) A. L. J. 180. 
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tions of the learned Judge referred to a 
European British subject they were obiter. 
Thus as far as I know there is no authority 
to guide the Court in this matter. But 
the words of s. 446 are, in my opinion, 
sufficiently clear. It has been argued before 
me that on this interpretation of the Oode 
a person who has claimed a right to be 
tried as a European British subject has 
forfeited another valuabie right, namely, 
a right to have a charge against him can- 
celled if in the opinion of the Magistrate 
there is “not a sufficient case to justify a 
commitment. This may be so, but what- 
ever may have been the intention of the 
Legislature infframing s. 446, I am satisfied 
that the effect of that section isto debar a 
Magistrate from cancelling a charge which 
has once been framed against & person who 
has claimed to be tried under the provi- 
sions of Ohap, XXXIII as a European British 
subject, and whose claim to be so tried 
has been upheld by a competent Court 
under s, 443 of the Code. I accept this 
reference, Set aside the order of discharge 
made by the Magistrate and direct that the 
Magistrate or his successor-in-office shall 
commit this case to the Sessions. 


A, Reference accepted. 





ALLAHABAD HIGH COURT. 
Lerrers PATENT APPEAL No. 151 oF 1928. 
May 14, 1930. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Bennet, 

NAND KISHORE AND c THERS— 

— Paint: FFs—APrELLaNTS 


versus 
LALLU AND sNoTHEx— DEFENDANTS 
— RESP wrEN'TE. 

Transfer of Property Act (IV of 1882),s. 52—Lis 
pendens—Applicability of the rule to partition suits— 
‘Contentious suit, meaning of i 

The doctrine of lis pendens is applicable to auction 
purchases made during the pendency of partition 
suits [p. 335, col 1. 

Tara Chand v. Bachnun Singh (1), followed. 

A contentious suit does: not necessary imply that 
there should be an active contest between the 
parties in the suit, [p. 334, col. 2.] 

Faiyaz Husain Khan v. Parag Narain (2), 
Kathir v. Maremadissa (3), relied on. 

Le«e18 Patent Appeal against an order, 
of Mr. Justice King, dated the 15th 
May, 1928. 

Mr R K. Malaviya, forthe Appellants. 

Messrs. U. S, Bajpai and G.S. Pathak, 
for the Respondénte, © 


P. 
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JUDGMENT.—This is & Letters 
Patent Appeal brought by the plaintiffs 
against the judgment of the learned single 
Judge of this Court dismissing their appeal 
and confirming the decrees of the two 


lower Oourts. Tne family of the plaintifis 
is as follows :— 


Bhawani Prasad Raja Ram 


Sheo Parkash 





f | | 
Ram Nand Jugal Shilm J nm 
Kishore. Kishore, Kishore. Kishore. Kishore, 


By a plaint filed on February 16, 1916, and 
registered on December 18, 1916, Raja Ram 
and Sheo Parkash brought a suit for 
partition (No. 7 of 1916) against the other 
members of the family. Subsequently there 
was 8&8  tecond suit for partition 
No. 3 of 1918 brought by Nand 
Kishore which was filed on December 18 
1917. These two partition suits were tried 
together and a preliminary decree was 
passed on April 6, 1921, and a final decree 
on September 19, 1921. A few days after 
registration of the first partition suit 
brought by Raja Ram and Sheo Parkash 
Lalta Prasad got a simple-money decree 
against Bhawani Prasadand his son Ram 
Kishore on December 22,1916, This was: 
in connection with a business which was 
in the name of Ram Kishore alone and 
the name of Bhawani Prasad, his father 
was subsequently added to thesuit and 
a decree was given against both. On 
August .8, 1918, attachment was made of 
house No. 95 with which the present 
suit is concerned, and, an objection wag 
made by the present plaintiffs to the effect 
that the property attached was joint ar. 
cestral family property, that these guita 
for partition of the entire family property 
were pending, and that the aticchmeat 
should be released, but if that prayer be 
not granted that this objection be posts 
poneu until determination of the two parti- 
tion cagea When the objection came on 
for hesring, the Vakil for the decree. 
holder stated that he only desired an 
auction sale of the right and share of tha 
two judgment-debtors, Ram Kishore and 
Boawani Prasad. The Vakil for the objec. 
tors admitted that the twa judgment. 
debtors hed a share in the attached property, 
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but he wanted the sale postponed for 
two months. The objections were dis- 
allowed, and the house in dispute in its 
entirety was put up for sale and purchased 
on June 2, 1919, by Kedarnath, father 
of the defendants, who obtained formal 
possession on November 5, 1919, Kedar- 
nath had been a tenant of the house since 
1905 on a monihly rent of Rs. 17 to the 
joint family of which the plaintiffs were 
then members. In the final decree in the 
partition suit on September 19, 1921, the 
whole of the house in dispute was allotted 
to the four plaintiffs in equal shares, one- 
fourth to each plaintiff, that is, it was 
allotted to the branch of Bhawani Prasad 
and his sons with the exception of Bhawani 
Prasad and his son Ram Kishore who 
were judgment-debtors in the case of 
Lalta Prasad. The present case has been 
brought by the plaintiffs for arrears of 
rent from August 1,1921 to August 31, 
1924, Various grounds were taken in 
- defence in the written statement, but the 
present ground with which we are con- 
cerned is that, as found by both the lower 
Courts, the defendants were not liable for 
ihe onethird of the rent owing to the 
purchase at the auetion sale by the father 
of the defendant Kedarnath, of the shares 
of Bhawani Prasad and Ram Kishore. The 
question which has been argued before 
us is whether owing to the rule of lis pen- 
dens contained in s. 52 ofthe Transfer of 
Property Act that purchase by Kedarnath 
was null and void as againrt the right of 
the plaintiffs. It is clear that the auction- 
sale was made while both partition suits 
were pending. The view taken by the 
two lower Courts was that s. 52 of the 
Tranefer of Property Act would not apply, 
because the partition suit No. 3 of 1918 
was not contentious 88 Bhawani Prasad 
and Ram Kishore did not contest it, and 
the rights of Bhawani Prasad and Ram 


Kishore to a share in the house in dis- . 


pute was not in question in that suit. 


In addition to the house in dispute 
there was also a grove and the same decree- 
holder Lalta Prasad attached and purchased 
that grove himeelf. Inthe partition that 
grove was allotted to the share of Sheo 
Parkash, the cousin of the present plaintiffs. 
A suit was brought in regard to that grove 
and came before this Oourt in First Appeal 
No. 297 of 1924 decided by a Bench of this 
Court on December 1, 1927. In that suit 
it was held that Sneo Parkash could re- 
cover the grove. The basis of the decision 
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was thats. 52 ofthe Transfer of Property 
Act applied, and the auction purchaser, 
therefore, did not obtain rights which were 
valid against Sheo Parkash to whom the 
grove had been allotted in the partition 
suit which was pending at the time of 
the auction-purchase. The learned Judge 
of this Oourt alludes at some length 
to First Appeal No. 297 of 1924 and he 
distinguishes the second appeal in the 
present ease on various gounds. Hə held 
that the present appeal was different and 
he went on to state “the appellant has not 
even argued in second appeal that the 
doctrine of lis pendens is applicable.” 


Most of the grounds in the present second 
appeal dealt with the question of lis pendens 
and as the First Appsal No. 297 of 1924 
was contested on the ground of lis pendens 
we are convinced that the learned 
Judge of this Oourt was under a 
misapprehension when he wrote that the 
question of lis pendens was not argued 
before him in second appeal. Consequently 
it isopen to the plaintiffs to argue lis. 
pendens before this Oourt in the Letters 
Patent Appeal. 


As regarde the broad question as to 
whether 8, 52 of the Transfer of Property 
Actapplies to a partition suit, there is a 
ruling of this Oourt, in Tara Chand v. 
Bachnun Singh (1), which states that an 
assignment of a mortgage debt during a 
partitionsuit by a party comes under 8. 52 
of the Transfer of Property Act, We agree 
with the principle of that ruling that 
partition cases come within the meaning of 
contentious suits under s 52 of the Transfer 
of Property Act. Some argument has been 
made on the meaning of the word “conten- 
tious”,and the learned Advocate for the 
respondent has endeavoured to support the 
finding of the lower Appellate Court that 
the present suit was not contentious, because 
Bnawani Prasad and Ram Kishore did not 
contest it. In the Privy Council case in 
Faiyaz Husain Khan v Parag Narain (2), 
it was laid down at page 345* that where a 
suit is contentious in its origin and nature 
it is not necessary that summons should 
have been served to make it contentious. 
Further it was held in P. Kathir v. C. Mare- 


(1) 18 Ind. Cas, 492. 

(2) 29 A. 339; 34 I. A. 102; 9 Bom. L, R. 656; 4 A. L. 
J. 344: 11 C. W. N. 581; 5 C. L J. 563; 17 M. L, J. 263; 
100. 0. 314 2 M_L T. 191 (P. O) - 


" *Page of 29 À,—[Ed.] aun wee 
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madissa (3)that à Contentious suit in e. 52 
of the Transfer of Property Aet means 
every suit other than a friendly suit. It 
was further argued by the learned Counsel 
for the respondent that in a partition suit 
& right to immovable property is not direct- 
ly and specifically in question, because 
apparently it is admitted by the parties 
that the joint family possessed the property 
in question. But we consider that the 
question in the partition suit is how..that 
immovable property should be divided and 
those rights apportioned. Consequently we 
consider that & partition suit does come 
under s. 52 of the Transfer of Property 
Act, Accordingly, differing from the learned 
single Judge of this Oourt, we hold that 
the plaintiffs in the present suit are entitled 
to claim that the rule of lis pendens 
would apply to a partition suit and would 
negative the effect of an auction- purchase 
made during the pendency of a partition 
suit. 


One further question of fact remains for 
decision. In the written statement there 
were various pleas of fraudjraised in parae. 
19, 21 and 22, and although the, 
trial Oourt did not directly frame an iseua 
on the subject of fraud, the trial Oourt con- 
sidered those pleadings under the first 
issue: “are the plaintifis the owners of the 
whole house in dispute?" The trial Court 
camejto this finding: 


` "The plaintiffs, thereafter, seem to have 
taken to another course to defraud the 
creditor, the course being the non-allotment 
of the house actually sold to the share of 
the judgment-debtors on partition.” 


The ground No. 3 of appeal to the District 
Judge stated that no evidence was produc- 
ed to prove any fraud or collusion, and 
the lower.Court was oot at sll justified in 
importing allegations of fraud in‘ its judg- 
méut quite beyond the pleadings of the 
parties, The lower Appellate Oourt men- 
tioned that six grounds had been: taken 
in appeal and that the Courtneed not take 
them one by one as they seem to overlap 
one another Inthe end thelower Appel- 
late Court diemiesed the appeal of the 
plaintifs on different ‘ground and did 
not come to any finding on the 
question of fraud. As we have differed 
trom the lower Appellate Court on the 


(3) 20 Ind. Cas, 976; 38M, 450; (1913) M. W. N. 972; 
14 M. L. T» 185. 
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ground on which it set aside the decree 
of the trial Court, it is necesssary for us to 
remand an issue to thelower Appellate 
Court on the question of fraud. It is also 
necessary toremand an issue in regard to 
the amount of the shares of Bhawani Prasad 
and Ram Kishore, because although it was 
found by both the lower Oourts that the 
shares amounted to one third of the house 

-in question and before the lower Appellate 
Court it was stated that that point was not 
contested, still it has been contested in this 
Court that those two shares together will 
amount to one-sixth and not one third. 
The reason for this is that the branch of 
Bhawani Prasad and the branch of his 
brother Raja Ram would have on partition 
one-half share each, and therefore, the half 
share of Bhawani Prasad divided between 
himeelf and his fivesons would come one- 
twelveth each and not one-sixth each. Ac- 
cordingly we remand the two following 
issues for decision by the lower Appellate 
Oourt and return within the period of two 
months. Noevidence need be taken in re- 
gard tothese issues Butit will be open 
tothe Oourt to send for the partitiqn records 
if required. 


1, Did the plaintiffs fraudulently conceal 
the fact that the shares of Bhawani Prasad 
and Ram Kishore in the house No, 95 had 
been sold in auction-sala and did 
the plaintiffs fraudulently obtain a final 
decree in partition allotting the whole house 
No. 95 to the plaintiffs in order to defeat 
thefauction-purchaser? 


* 


2. Ifthe partition is not binding, what 
were the shares of Bhaweni Prasad and 
Ram Kishore in house No. 95 on the date of 
the auction purchaser? 


Ten days will be allowed for objections on 
the findings. 


JUDGMENT .—Weremiitted two issues 
to the Court below and the findings are in 
favour of the appellente. No exception 
has been taken to the findings presumably 
because they are findings of fact. 


"The result is that we allow the 
appeal and grunt the plaintiffs a decree 
for recovery of Rs, 501.5 0 arrears of rent 
with full costs throughout and interest on 
the amount decreed at six per cent. per 
annum frcm the date of the institution of 
the suit till recovery. The costs decreed 
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will also carry interest at the same rate.-till 
the date of the récovery, 

A. ; 


Appeal allowed. 


ALLAHABAD HIGH COURT. 
'— Otvin Revision No. 446 or 1930. 
January 28, 1931. 
Present :—Mr. Justice Sen, 
JAMNAGAR DWARKA RAILWAY 
_Tarovues Tat MANAGER asp ENGINEER 
iN OHIEF JAMNAGAR DAWRKA 
RAILWAY AND ANOTHER— DEFENDANTS 
; — APPLIOANTB 
versus 
Fig« NARAIN PRASAD SURAJ BHAN 
—PLAINTIFF— OPPOSITE PARTY. 

Railway Company—Tariff Rules, r. 15—Agreement 
to carry goods at certain rate—Levy of freight at 
different rate at destination, legality of. : 

Where a Railway Company agree under a risk-note 
to carry certain goods at the owner's risk at a certain 
rate per maund, they are not entitled to charge from 
the consignor on the arrivalof the goods, freight at 


a different rate altogether. . 
2 umi Lal v. Nizams Guaranteed Railway 


Company, Lid, (1), followed. 


Civil revision “against an order ofthe 
Additional Subordinate Judge of Agra, 
holding the power of the Small Oause 
Court Judge of Agra, dated the 3lst Ma 


1930. 


Messrs R.N. Gurtu and M.N. Kaul, for 
the Applicants. 
Mr, B. Malik, for the Opposite Party. 


JUDGMENT.—The plaintiff sent two 
consignments of ground-nuts from Pipli, 
a station on the Jamnagar Dwarka Rail- 
way, to Agra Fort, which is a station on 
the B. B. &O. I Railway. The ‘first con- 
signment was of 160 maunds of ground nuts 
and the second of 161 maunds The 
Railway Company under two risk-notes 
agreed to convey the aforesaid goods atthe 
owner's risk and to charge Rs, 1-10.7 per 
maund, On the arrival of the goods at 


B 


$AMNAGAR DWABKA RY. V, FIRM NARAIN PARBAD SURAJ BHAN, ^ 


. 132 L O. 1931 


ihe Agra Fort, the Railway CompanY 
collected from the plaintiff Rs  398-12.0. 
The plaintiff brought a suit for recovery 
of Rs,-26U-14-0, the excess that he had to 
pay together with interest, The defendants 
eontestéd the suit and relied on r. 15 
of the Tariff Rules, the substance of which 
has been 
endorsed on the back of the con. 
signment note. They contended that 
the amount set out in the consignment 
note was erroneous and they were entjtled 
under the rule referred to above to charge 
from the consignor the proper freight 
upon “reweighment, reclassification and 
recalculation” of the goods. Under the 
Railway Tariff, different classes of goods 
may be booked either according to the 
maund rate or according to the wagon 
rate, which is technically known “as the 
schedule rate." It is common ground that 
where goods are booked according to the 
wagon rate,they are carried, not at the 
owner's risk, but at theriek of the Railway 
Oompany, The risk-note embodiesa com- 
plete contract between the parties. A 
definite quantity of goods was agreed to 
be carried by the Railway Company fora 
certain agreed rate which has been set out 
in writing. There is no doubt that the 
Railway Oompany went behind the original 
contract as embodied'in the two risk notes 


end tried to fasten a liability upon the plaint- . 


iff upon a new contract altogether. This, 
they were not competent todo. The Court 
below, therefore, was juetified in decreeing 
the plaintiff's claim. The view of ihe Court 
below is supported in principle by a Full 
Bench decision of this Court in Chunni Lal 
v. Nizam’s Guaranteed State Railway 
Company, Limited (1). 

I accordingly overrule the contentions 
raised in this application for revision and 
dismiss the application with costa. 


A. Application dismissed, 


(1)29 A, 238; A. W. N. (1907) 21; 4 A. Le J. 80. 
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OUDH CHIEF COURT. 
First Orvin Appgat No. 43 or 1930. 
: January 13, 1931. 
Present :— Mr. Justice Wazir Hasan, Chief 

Judge and Mr. Justice Bisheshwar Nath 

Srivastava. 
Musammat CHANDRANI KUAR— 
DEFENDANT—AÀPPELLANT 

versus 
Lala SHEO NATH AND OTH&RS— 
PLAINTIFF3— RESPONDENTS. 

Mortgage—-Attestation— Essentials of valid attesta- 
tion—Animo  attestandi— Presence of executant 
—Sub*Registrar and identifying witnesses, whether 
attesting witnesses—Transfer of Property Act(IV of 
1882), ss. 8, 59—Transfer of Property (Amending) 
Act (XXVII of 1926)—‘Attested’, definition of— 
Deeds—Pardanashins—Proof of intelligent execution. 

The determination of the question whether the 
signature put by a person on an instrument is to be 
regarded as an attestation or not, must depend upon 
the character and circumstances in which the signa- 
ture is made. [p. 341, col. 1.] 

Sham Sundar Singh v. Jagannath Singh (3), refer- 
red to. 

The definition of the term ‘attesting witness’ in- 
cludes a witness who attests the fact of execution on 
the basis of the personal acknowledgment of the 
executant, but there is nothing in the language of 
the definition to extend it to a person who does not 
attest execution at all but has put his signature 
with a different object and for a different purpose 
altogether. The definition of attested” further shows 
that in the case of an acknowledgment the person 
attesting the instrument should be one who has 
received from the executant a personal acknowledg- 
ment of his signature or mark and that each of the 
witnesses should have signed in the presence of the 
executant. [p. 341, cols, 1 & 2] 

A mortgage-deed was signed by two persons as 
attesting witnesses. A fewdays after its execution 
it was presented for registration. The executant 
admitted execution of the deed before the Sub-Regis- 
trar and put her signature under the registration 
endorsement in the presence of the Sub-Registrar 
and the witness who identified her before the Sub- 
Registrar, The Sub-Registrar and the identifying 
witness also affixed their signatures to the endorse- 
ment, The evidence of the two witnesses to the 
deed showed that the executant did not sign in 
their presence and did not acknowledge execution 
before them : 

Held, (i) that thetwo witnesses who had signed 
the deed as attesting witnesses could not be regarded 
as attesting witnesses; [p. 339, col. 1.] 

(ii) that the Sub-Registrar and the identifying 
witness could not be treated as attesting witnesses 
inasmuch as they had notaffüxed their signatures 
with the intention of attesting the  executant's 
Signature; [p. 342, col. 1.] 

(iti) that the identifying witness could not be 
treated as an attesting witness for the further 
reason that he had not received any acknowledg- 
ment of execution direct from the executant; [p. 
342, col. 2] 

(iv) that the deed was not 
was void. [p. 343,col. 2.] 

In the case of a deed executed by a parda- 
nashin the question is notwhether she know what 
she was doing, had done, or proposed to do, but 
‘how her intention to act was produced; whether 
all that care and providence was placed around 
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her, as against those whoadvised her, which from 
their. sitnatien and relation with respect to her 
they were bound to exert on her behalfand onus 
is cast onthe person relying on the disposition, to 
establish ‘that the transaction is one which the 
disponent thoroughly comprehended and  deliber- 
ately and of her own free will carried out. [p. 346, 


col. 2] 

There is no absolute rule of law that a deed of 
gift by a pardanashin woman is invalid in the 
absence of proof that she had independent advice, 
but the absence of independent advice is a fact 
to be taken into consideration on the issue whe- 
ther the grantor thoroughly understood the trans- 
action and carried it out deliberately of her own 
free will. [p. 347, col. 1.] 


First appeal against the decree of the 
Officiating Sub Judge, Malihabad, at 
Lucknow dated the 3rd January, 1230, 


Messrs. Ali Zaheer and Makund Behari 
Lal, forthe Appellant. 

Messrs, A. P. Sen and S. C. Das, for the 
Respondents. 


JUDGMENT.—This is an appeal 
against the judgment and decree dated 3rd 
January, 1930, passed by the Officiating Sub- 
ordinate Judge of Malihabad at Lucknow, 
decreeing the plaintiffs’ claim in full against 
all the defendants, It arises out of a suit 
to recover the mortgage-money due on foot 
of a mortgage-deed dated 2nd December, 
1916, by sale of the mortgaged property. 
The aforesaid mortgage-deed was executed 
by Gur Dayal defendant No. J, his brother 
Debi Dayal and his wife Musammat Ohan- 
drani Kuar defendant No. 2 in favour of 
one Lala Baijnath and Lala Ramji Das 
plaintiff No 3. The principal sum secured 
by the mortgage-deedin question was Rs. 
3u,000 out of which Rs, 25,000 were 
contributed by Lala Baij Nath and the re- 
maining Rs. 9,00 by Lala Ramji Das. The 
rate of interest provided in the deed was 
8 annas percent. per-mionth. The property 
hypothecated consisted of two houses 
owned by Gur Dayal, defendant No. l; one 
house owned by Debi Dayal and three itens 
of properties consisting of houses, shops 
and groves belonging to Musammat Ohand- 
rani Kuar. All these properties are 
situate in the Oity of Lucknow. Debi 
Dayal died about four years before 
the institution of the suit leaving defen- 
dant No. 1 Gur Dayal as hia sole heir and 
legal representative. One of the mortga- 
gees, namely, Lala  Baijnath also died 
about April, 1922, and is represented by 
his brother Lala Sheonath and his son 
Surajdeo, plaintiffs Nos. 1 and 2 respec. 
tively. . 

The plaintiffs case was that since the 
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execution of the mortgage-deed nothing was 
paid by the mortgagors towards the satis- 
faction of the mortgage-debt and that Rs. 
30,000 for principal and Rs. 20,925 for 
interest, from the date of the mortgage 
till the date of the institution of the suit, 
total Re. 50,525 were due to the plaintiffs. 
They claimed a decree for recovery of this 
amount together with costs and future 
interest by sale of the mortgaged- property. 

It is not necessary for the purposes of 
this appeal to set forth the defences 
seers by oo VES defendant No. 1, as 

6 has accepted the decree passed agains 
him by the lower Court. 7 à t 

The appeal before us has been filed oniy 
on behalf of Musammat Ghandrani Kuar, 
defendant No. 2. At the outset of the case 
Mirza Munim Bakht who was the then 
Subordinate Judge, entered into a preli- 
minary inquiry as regards the mental 
condition of Musammat Ohandrani Kuar 
and found that she was paralytic and 
though not of unsound mind, yet by reason 
of mental infirmity, was not capable of 
protecting her interests in the case, Accord- 
ingly by his order dated 18th March, 
1929, he ordered that a guardian ad litem 
should be appointed for her and appointed 
her father Banwari Lal as her guardian 
for thesuit. Banwari Lal filed a written 
statement on behalfof Ohandrani Kuar 
in which he pleaded that she was an 
illiterate pardanashin lady and had from 
before the date of the mortgage-deed in 
suit been suffering from bodily and mental 
diseases and had not the capacity to un- 
derstand the nature of the ‘mortgage 
transaction, It was also pleaded that Debi 
Dayal used to manage her property and 
was in a position of active confidence to- 
wards her. The execution of the mortgage- 
deed by her was denied and it was averred 
that if Debi Dayal got any such deed exe- 
cuted, it must be under the undue influence 
of Debi Dayal. It was further pleaded 
that the terms of the deed were never 
explained to her and it was altogether 
without consideration as she was under 
no necessity of borrowing money. 

The learned Subordinate Judge framed 
five issues which were as follows: 

1. Whether defendant No. 2 executed 
the mortgage-deed in suit, Ex: 1, dated 2nd 
December, 1916, after fully understanding 
its effect on her interest? 

2. Isthe deed genuine and for con- 
sideration? | 

3. Was defendant No, 2 ill and suffering 
from mental infirmity, as alleged by her 
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atthe time she is alleged to have executed 
the deed Hx. 1? 

4, Did she execute the deed under 
undue influence as alleged by her? 

5. To what relief are the plaintiffs 
entitled and against which defendant 
and against which property? 

His finding in respect of issue No. 1 was 
that Musammat Chandrani Kuar executed 
the mortgage deed deliberately of her own 
free will and after thoroughly compre- 
hending what she was doing. Issue No. 2 
was found in the affirmative and it was 
held that the debts of the family binding 
upon her husband and his brother, for 
whose satisfaction the mortgage-deed was 
executed formed a valid consideration so 
far as defendant No, 2 was concerned. 
Issues Nos. 3 and 4 were decided in the nega- 
tive. As a result of theeo findings, the 
plaintifis were entitled to the relief sought 
for against all the defendants and in respect 
of the entire mortgaged property. 

The two main questions which were 
raised for determination in thisappeal are 
whether the mortgage-deed in suit was 
duly attested according tolaw and whether 
it can be enforced against Musammat 
Chandrani Kuar, having regard to the law 
applicable to pardanashin ladies, 

The learned Subordinate Judge in deal- 
ing with issue No. 2 found that the two 
marginal witnesses to the deed, namely, 
Lal 8.0, Ghosh (P, W. No. 1) and Sheo 
Shankar (P. W. No. 5) did not prove the 
proper execution of the instrument by 
Ohandrani Kuar but heheld that the lady 
admitted execution of the deed and put 
her signature under the registration 
endorsement in the presence of Babu Pyare 
Lal, Sub-Registrar (P. W. No. 18) and the 
witness Sitla Sahai (P. W. No. 6) who 
identified her before the Sub-Registrar, and 
inasmuch asthe Sub-Registrar. and the 
identifying witness affixed their signatures 
tothe registration endorsement, this con- 
stituted suffieient attestation as required 
by law. ‘the mortgage-deed in suit, Ex.1 
is engrossed on two sheets of paper. Each 
of these sheets bears the signatures of the 
three  executants on its margin. Two 
persons, namely, S. O. Ghosh and Bheo 
Shankar Lal have-aleo signed the first 
sheet on the margin as attesting witnesses. 

The deed purports to have been executed 
on 2nd December, 1916. It was presented 
by *Ohandrasni Kuar for registration at her 
residence ‘on 10th December, 1916, and 
was registered the same day. The regis- 
tration for the other two executants was 
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effected on the day following, namely, llth 
December, 1916. S. O. Ghosh and Sheo 
Shankar Lal have been examined as wit- 
nesses on behalf of the plaintiffs. Plaintifi’s 
witness No, 1, S. O. Ghosh, stated that 
he was present at the time of the execution 
of the instrument and that none of the exe- 
cutants signed it before him. He did 
not then make any inquiries about the 
execution of the instrument as he already 
knew aboutit. Plaintiff's witness No. 5, 
Sheo Shankar Lal elso denied]|that defendant 
No. 2*signed the deed before him either 
at the time of its execution or at the time 
of its registration, Thus it is clear from 
the evidence of these two attesting wit- 
nesses that Ohandrani Kuar did neither 
sign thedeed in their presence nor make 
any acknowledgment to them of her having 
signed it, We, therefore, agree with the 
learned Subordinate Judge that they cannot 
be regarded as attesting witnesses. Sec- 
tion 89, Transfer of Property Act requires 
that a mortgage-deed like the one in suit 
must be atteated by at least two witnesses. 
Ii follows that the signatures made by S. C. 
Ghosh and Sheo Shankar Lal on the margin 
of the instrument donot comply with the 
requirements of this section, 

Next we have to ses if the defect is cured 
bythe signatures made by the Sub-Regis- 
trar and identifying witness Bitla Sahai 
under the registration endorsement. The 
first line of argument adopted by the learn- 
ed Counsel for the appellant is that in the 
ease of the mortgage-deed in suit, the 
attestation in order to be valid, must be by 
persons who have actually seen Musammat 
Chandrani Kuar putting her signature 
to the instrument. It is contended that 
attestation based on mere acknowledgment 
of execution made by Musammat Ohgnd- 
rani Kuar is not valid. Reliance has 
been placed upon the decision of their Lord- 
ships of the Judicial Oommittee in Shamu 
Patter v. Abdul Kadir (1). It was held by 
their Lordships in that case that the Trans- 
fer of Property Act, 1882, 8. 59, providing 
thata mortgage can be effected only by a 
registered instrument signed by the mort- 
gagor and attested by at least two witnesses 
is not complied with when the witnesses: 
not having been present at the execution 
of the instrument by the mortgagor attest- 
ed subsequently thereto onhis acknow- 
ledgment of his signature, Au instrament 


(1) 16 Ind. Cas. 250; 35 M, 607; 39 I. A.218; 16 C! 
W. N. 1009; 22 M. L, J, 321; 12 M. L.-T. 338; (1912) M! 
W.N.935; 10 A, L. J. 229; 14 Bom, L, R. 1034; 16. Ol 
L. J. 596 (P. O). ' 
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so. executed cannot, for want of due 
attestation, operate either as a mortgage 
orasa charge. It is conceded that the 
Transfer of Property (Validating) Act XX Ve 
of 1917 does not apply tothe case as the 
protection afforded by it does not extend to 
instruments executed after Ist January, 
1915. It may be pointed out that during 
the last four years the Legislature has passed 
no less than five amending and repealing 
Acts which deal with the subject of attesta- 
tion under the Transfer of Property Act. 
The first of these is the Transfer of Property 
(Amending) Act XXVII of 1926, which came 
into force on 25th March, 1926. By this 
Act the Legislature has enacted a definition 
of the word “attested” which has been in- 
troduced in s. 3, Transferof Property Act. 
This definition is as follows: "Attested in 
relation to an instrument means attested 
by two or more witnesses each of whom 
has séen the executant sign or affix his 
mark to the instrument,or has seen some 
other person sign the instrument in the 


presance and by the direction of the 
executant or has received from the 
executant a personal acknowledgment 


of his signature or mark, or of the signature 
of such other person and each of whom has 
signed the instrument in the presence of the 
executant; but it shall not be necessary that 
more than one of such witnesses shall have 
been present at the same time, and no part- 
icular form of attestation shall be neces- 
gary." 

Doubts arose as to whether this definition 
had retrospective effect or not, A majority 
of the Full Bench of the Allahabad High 
Court consisting of Sulaiman, Daniels and 
Boys, JJ.,{ Walsh, and Mukerji, JJ., dissent- 
ing) held, in Girja Nandan Kalwar v. Hanu- 
man Das (2) that Act XXVII of 1426 was not 
retrospective in its operation and did not 
apply to documents executed prior to 25th 
March, 1926. This decision was given on 
30th June 1925. In 1927 the Logislature 
enacted the Repealing and Amending Act, 
X of 1927, which provided that in the 
definition ofthe word “attested,” given in 
the Transfer of Property (Amendent) Act 
of 1925, after the word "means" the words, 
“and shall be deemed always to have 
meant,” shall be inserted, Section 4 of this 
Act, however, contained a saving clause 

. which provided that, “This Act snail not 
affect the validity, invalidity, effect or 
consequences of anything already done or 
suffered, or any right, title, obligation or 

(2) 99 Ind. Cas" 161; A.I., R, 1927 All.1; 49 A, 24; 25 
A. Lad, 921 (F. B.) 
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ljability already acquired,accrued,orincurred 
or any remedy or proceeding in respect there- 
of, or any release or discharge of or from any 
debt, penalty, obligation, liability, claim or 
demand or any indemnity already granted, 
or the proof of any past act or thing: “Nor 
shall this Act affect any principle or rule of 
law or established jurisdiction, form or 
course of pleading, practice or procedure, or 
existing usage, custom, privilege, restriction 
exemption, office or appointment, notwithst- 
anding that the same respectively may have 
been in any manner affirmed, recognized or 
derived by in or from any enactment hereby 
repealed.” . 

A few months later another Act was 
passed called the Repealing Act, XII of 1927. 
It purports .to repeal.inter alia 8. 4, Act X 
of 1927, but. at the same time by its 
8.3 enacts à saving clause which is word 
for word the same as the repealed s. 4, Act 
X of 1927. In the following year was 
brought on the statute book the Repealing 
and.Amending Act. XVIII of 1928 whichcom- 
pletely repealed the enactments specified in 
its Sch. Il. One of these enactments is the 
repealing Act XII of: 1927. Howevers. 4 of 
this Act again contains a saving clause 
which is a verbatim copy of the saving 
clause contained in Act XII of 1927. On 
16th March this year has come into force 
the Repealin gand Amending Act VIII of 1930 
which in its turn has repealed, amongst 
others, s. 4 and Sch, II, Repealing and 
Amending Act XVIII of 1928. Section 4 of 
this latest Act algo contains a saving clause 
exactly to the same effect ass. 4, Act X of 
1927. The argument put forward on behalf 
of the .appellantseis that although Act 
XXVII of 1926 does in terms give retros- 
pective effect to the definition of the word 
“attested,” yet the effect of the saving clause 
contained in s. 4 of that Actis thatit cannot 
have retrospective effect so as to prejudiceany 
existing right or any act done in the past, 
with the result that the mortgage-deed in 
suit if it was invalid for want of proper 
attestation according to the requirements 
laid down by their Lordships of the 
Judicial Committee in ShamuPatter v. Abdul 
Kadir (1) cannot be validated by virtue of 
Act X XVII of 1926 read with Act X of 1927 
by the cireumstance that the executant had 
made an acknowledgment to the attesting 
witnesses, : 

It was further contended that the repeal 
of the saving clause contained in s, 4, Act 
X of 1927 by Aet XII of 1927 and the subse- 
quent enactments above referred to, cannot 


affect the argument inasmuch as every -one 
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of these enactments contains a provision 
exactly to the same effect as s. 4, Act X of 
1927 and the cumulative effect of all these 
enactments is toleave the matters exactly 
where they were. The answer made on behalf 
of the plaintifis-respondentsis that Act 
XXVII of 1926 is & purely declaratory 
Act intended merely to explain the 
meaning of the word “attested” as used 
in that Act and that the interpreta- 
tion placed therein upon the word 
“attested” must be applied to all transac- 
tions whether prior to or subsequent to the 
Act coming into force. As regards Act X 
of 1927 it is said that it is intended to make 
the meaning of Act XXVII of 1926 more 
clear in order to give effect to the intention of 
the previous Act. Further it was said that 
the general provisions of the saving clause 
must be read subject to the specific provi- 
sions of the Act and they should not be go 
construed as to make thespecific provisions 
nugatory or to stultify the object for which: 
they were enacted. We have thought it 
fair to the Counsel of the parties to state in 
detail the opposing arguments on this 
point, But we propose to leave it there 
and not to pursue it further. The question 
is by no means free from difficulty. In view 
of the opinion which we have formed on the 
next point to be presently discussed, we do 
not consider ourselves called upon to decide 
this question in the present case. 

The next question is whether the Sub- 
Registrar and the identifying witness can 
be regarded as attesting witnesses. In 
dealing with this question we would assume 
that an attestation made onacknowledgment 
of execution by the executant ie valid. As 
pointed out before, the mortgage deed in 
suit was executed on 2nd December, 1916. 
Bight dayslater the document was presented 
for registration. The endorsement of 
the Sub- Registrar shows that completion of 
the deed and receipt of consideration money 
according to the details givenin the mort- 
gage-deed were admitted by Ohand- 
rani Kuar from behind the door, It also 
shows that she was identified by Bheo 
Shankar Lal and Sitla Sahai, Below these 
signatures is a note signed by the Bub. 
Registrar and bearing date 10th December, 
1916 to the effect that the thumb-impres- 
sions had been duly taken. It has already 
been stated that according toSheo Shankar 
Lal, Ohandrani Kuar did not make any 
acknowledgment of executiontohim. The 
question, therefore, is whether the above- 
mentioned signatures of Sitla Sahai and of 
the Sub-Registrar constitute them as attest 
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ing witnesses within the meaning of s. 56, 
Transfer of Property Act. In order to 
determine this, it is necessary to examine a 
little closely the definition of the word 
“attested” which we have reproduced above, 
as inserted in s. 3, Transfer of Property 
Act, by the Amending Act of 1926, It will 
be seen that according to that definition 
attestation means a certain act with refer- 
ence to execution of the instrument. It 
also shows that the act must be with the 
intention of attesting the executant’s 
signature. In other words, it must be done 
with the animo attestandi. It seems to us 
that no such animus can be found in the 
signatures made: by Bitla Sahai and the 
Sub-Registrar. Theexecution of the deed 
had been completed eight days before the 
registration. It is clear enough that Sitla 
Sshai put his signature on the endorsement 
not in token of attestation but only in proof 
of the fact that he had identified the lady. 
Similarly, the Suab-Registrar put his 
signature only in proof of the fact that the 
thumb-impressions had been duly taken 
and possibly also of the correctness of the 
contents of his endorsement. [n Shamu Paiter 
v. Abdul Kadir (1) their Lordships 
of the Judicial Committee observed as fol- 
lows: “Section 25, Transfer of Property Act, 
in requiring that in a certain class of cases a 
mortgage can be effected only by a 
registered instrument signed by the mort- 
gegor and attested by at least two witnesses 
could only mean that the witnesses were to 
attest the fact of execution " 

In view of the definition of the word 
“attested” now enacted, we might include 
witnesses who attest the fact of execution 


on the basis of the peraonal aeknowledg- 


ment of the executant but we fail to see 
anything in the language of the definition 
to extend it to a peraon who does not attest 
execution at all but has put his signature 
with a different object and for a different 
purpose altogether. The decision of their 
Lordships of the Judicial Committee in 
Sham Sundar Singh v. Jagannath Singh (3) 
seems us to show conclusively that the de- 
termination of the question whether the 
signature put by a person on an instrument 
‘is to be regarded as an attestation or not, 
must depend upon the character and 
circumstances in which the signature is 
made. In this case their Lordships had: to 
consider the Will of a deceased Oudh 


(3) 106 Ind, Ous. 534; A. I. R. 1927 P. O. 248; 4 
O, W. N.1205; 30 Bom. L.R. 110; 27 L. W. 7; 1 I.L. 
T. 40 All. 11 &64:47 C. L. J. 101; 26 A. L.J. 28. 
94 M.L, J. 43; 32 C. W. N. 305; 2 Luck, 640. 
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talukdar in which there appeared below the 
signature of the -testator seven signatures, 
four of which were of the four. sons of the 
testator. The word “witness” appeared 
opposite each of the seven signatures, The 
evidence as to what occurred when the Will 
was executed in conjunction with its terms 
showed that the four sons had signed at the 
request of the testator not for the purpose 
of attesting his signatnre but as a token of 
their consent to the provisions of the Will. 
Their Lordships held that the testator’s sons 
could not be regarded as witnesses. Their 
Lordships came to this conclusion because 
the evidence showed that the act of each of 
the sons in putting his signature, even 
though it purported to be as a witness, 
was, “an act expressing consent and nothing 
else", In another case also decided by their 
Lordships of the Privy Oouncil, Sarkar 
Barnard & Co, v. Alak Manjary Kuari (4) 
their Lordships held that a person who 
signs a mortgage-deed not as a witness but 
only as giving his approval to the transac- 
tion is not an attesting witness. The 
judgment of their Lordships is a brief one 
but the facts of the case and the point 
decided appear clearly from the judgment 
of the High Oourt of Patna reported in 
Bar Kuarin Alak Manjari Kuari v. Sirear 
Barnard & Co. (5) which formed the sub- 
ject of appeal before their Lordships. In 
Dunn v. Dunn (6), A duly executed a 


. Will in 1837, appointing B, her nephew an 


executor and residuary legatee. On 20th 
May, 1861, being desirous to deliver the Will 
and her deeds to B for safe custody in the 
presence of a witness,C was sent for, and 
in his presence ehe delivered the Will and 
deeds to B, saying she wished him to be 
a witness to such delivery. Before the 
delivery she subscribed her name at the 
foot of the Will, and Cand B subscribed 
theirs, the latter with the prefix of the 
word "executor". Agave no reason for 
signing her name and ssid nothing to B 
and C about being witnesses to her Will, 
Held that what took place on 20th May, 
1861, was nota re-execution of the Will, and 
that the Will was entitled to probate by 
virtue of the original execution, 

In the caseof the Goods of Thomas 
Erightman Sharaman (7), it was held that 
where a Will has been executed in the 


(4) 83 Ind. Cas. 170; A.I. R. 1925; P. 089526 Bom 
L. R. 131 (P. O). 

(5) 62 LE Gas. 663; A.T. R. 1922 Pat, 49; 6 P. L. J 
73; 2 P. L. T. 761: (1922) Pat, 24. 

(8) (1866) 1 P. & D. 277. 

(7) (1869) 1 P. & D. 661, 
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presence of two witnesses and in addition to 
their signatures the signature of a third 
person, who is aleo  residuary legatee, 
appears at the foot of the Will the Court 
will receive evidence to explain why such 
signature was written, and if it be satisfied 
thatit was not written with the intention 
to attest the signature of the deceased, it 
will order it to be omitted in the probate. 
There seeme, therefore, little doubt that the 
character in which the signatures are made 
is a very material consideration. Applying 
this test we are satisfied that Musammat 
Ohandrsni Kuar never asked the Sub- 
Regisirar and Sitla Sahai to attest the 
execution and that neither Ohandrani 
Kuar nor they had any intention that they 
should sign the endorsement as attesting 
WUL eses to the execution of the mortgage- 
eed. 

The definition of “attested” further shows 
that in the case of an acknowledgment 
the person attesting the instrument should 
be one who has received from the exe- 
cutant a personal acknowledgment of his 
signature or mark. It is impossible to 
say that Sitla Sahai received any such 
personal acknowledgment. The use of the 
word “received” seems to indicate that the 
acknowledgment should be directly made 
to that person. There is no evidence to 
show whether the ‘acknowledgment was 
made to the Sub-Registrar within the 
hearing cf Sitla Sahai but assuming that 
it was, we think that this cannot be enough 
because it cannot be said that any such 
acknowledgment was made to him. Reading 
the law in the light of the observations 
contained in the decided cases quoted above 
it seems to us that the person concerned 
should have received the acknowledgment 
from the executant for the purpose of his 
attesting the execution. In this view 
of the matter the acknowledgment made 
the Sub Registrar for the wholly different 
purpose of registration, would not make 
his signature to be that of an attesting 
witness, i 
~ Lastly the definition requires that each 
' of the attesting witnesses should have 
signed the instrument in the presence of 
the executant.” In Brown v. Skirrow (8), 
the expression in the presencein the ana. 
logous. provisions of s, v, Wills Act, 1837 
(1 Vie Oh. 26) was held to mean actual 
visaul presence. In this case the testatrix 
had signed her Will in a shop and one 
witness who saw her sign, attested it, but 


R ue P. D. 3; 71 L, J. P, 19; 85 L, T. 645; 18 T, Le 
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the other witness being at the time when 
ihe testatrix and first witnees signed, 
engaged at the other side of the shop with 
a pereon who stood between him and the 
iestatrix, did not see them sign and did 
not know nor have the opportunity of 
knowing anything about what they had 
been engaged upon until after they had 
signed, when he wasasked to be a witness. 
Tt was held that the testatrix did not sign 
in the presence of the second witness. 
Ohandrani Kuar was admittedly 8, par- 
danashin ledy. For anything we know 
she might have been absolutely unaware 
of the endorsement made by the Sub- 
Registrar or of the fact: of the Sub-Regis- 
trar or the identifying witness putting their 
signatures on the endorsement. There is 
not an iota of evidence that they put their 
signatures in her'presence. This require- 
ment therefore of the definition is absolute- 
ly wanting in the case. Having given 
our best consideration to the matter, we 
have come to the conclusion that even if 
we hold the definition given in Act XX VIL of 
1926 to be applicable to the mortgage-deed 
in suit, the signature of the Sub-Registrar 
or the identifying witness on the registra- 
tion endorsement cannot constitute them 
as attesting witnesses so as to satisfy the 
requirements of s, 59, Transfer Property Act. 
The result, therefore, is that the mort- 
gage-deed in suit is not attested according 
to law and is not enforceable against 
Musammat Ohandrani Kuar. 


. The learned Counsel for the plaintiffs- 
respondenís has relied upon the decisions 
reported in Veerappa Chettiar v. Subra- 
manian Ayyar (9), Sarada Prasad Tej v. 
Triguna Charan Ray (10) Ram Charan v. 
Bhairon (11) and Mir Syed Hasan v. T'aiyaba, 
Begam (12) in support of the view that 
the Sub Registrar and the identifying 
witnesses ought to be regarded as attesting 
witnesses to the document. We do not 
consider it necessary to diseuss these cases. 
it is possible to distinguish some of them. 
But speaking candidly, for the reasons 
which we have given above, we find our- 
selves unable to subscribe to the view 
adopted in them and would respectfully 


dissent from it. 


9) 116 Ind, Cas. 367; A. I. R. 1029 Mad. 1; 52 M. 
12 V M. L. J. 794; 28 L. W. 955; (1929) M. W.N. 14 - 
. B.). 
op 70 Ind. Cas. 402; A.I. R.1922 Pat. 432; 1 Pat. 
1: Pat, L. R, 263. ae 
i 131 Ind. Cas 941; A. I. R. 1931 ‘All, 101; (1930) 
A L.J. 1561. 5 
(12) 26 Ind. Cas. 547, 
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The next question is whether the re- 
-Quirements of law with regard to deeds 
executed by pardanashin ladies have been 
satisfied in the present case. Musammat 
Ohandrani Kuar is admittedlya pardanashin 
lady. The consideration of the mortgage- 
deed. in suit consisted of Rs. 20,000 
which was set-off towards “earnest-money of 
purchase and profit of sugar for the years 
1916-1917 up to the date of the deed, sold to 
the firm Dherumal Baijnath by Messrs. 
Srivastava Brothers & Oo., owned by Babu 
Debi Dayal” and of Rs, 10,000 leftin deposit 
by the mortgsgees, It is not denied and 
. thia fact is also proved hy the statement 
of P. W. No. 7, Ramji Das, plaintiff, that 
the firm of Srivastava Brothers & Oo., had 
entered into forward contracts for supply 
of sugarand the delivery under the said 
contracts was to be made in January, 
February and March 1917. Ra. 12,640 was 
the earnest-money paid to SrivastavaBrothers 
& Oo. The latter firm was unable to 
supply the goods according to the contract 
and the amount of damages was fixed at 
Rs. 13,360 or in other words they fixed a 
lump sum of Rs, 26,000 as payable to Dharu- 
mal Baijnath for tneir earnest-money and 
damages. Defendant No. 1 executed two 
pro-notes for Rs. 6,000 in favour of Baijnath 
and the balance of Ra. 20,000 was set-off 
against the consideration of the mortgage- 
deed in suit. As regards the remaining 
Rs. 10,900 while the mortgage-deed shows 
that it was left in deposit with the mort- 
gagees which would obviously create the 
impression that the money was to be 
realized from the mortgagees afterwards, 
yet it is admitted on behalf of the plaintiffs, 
asis deposed to by Ramji Dar, P. W. No. 7, 
that at the time of the execution of the 
mortgage-deed defendant No. 1 wanted 
this money for payment to his creditors 
at Jullundur and Patiala and that under 
his instructions the said amount was actual- 
ly paid to these creditors. Thus the facts 
which stand out in clear relief with regard 
to the consideration are as follows:— 

(1) That Musammat: Ohandrani Kuar her- 


self did not stand in need of borrowing: 


any money and did not receive any portion 
of the consideration, (2) Rs. 17,610 out of 
the. consideration represented a debt due 
by Debi Dayal or may be, by him and Gur 
Dayal both, in respect of earnest-money paid 
to Srivastava Brothers & Co., (3) Re. 13,360 
represent damages in respect of a contract 
which had not matured till then and the 
performance of which was due only in 
January, February and March 1917, and 
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(4) the reference as regards the remaining 
Rs. 10,000 in the deed was such as to lead 
one io expect that the money was to be 
recovered irom the mortgagees later,though, 
as a matter of fact, the understanding 
between the mortgagees on the one hand 
and Gur Dayal and Debi Dayal on the 
other was that this money was to be paid 
to the creditors oi the latter. 

The learned Counsel for the appeilant 
has pointed out that Musammat Ohandrani 
Kuar being one of three execuíants, her 
share in the consideration would amount to 
Rs. 10,000. He suggested that on the terms 
of the deed she might have well understood 
that she was to get this amount, or at any 
rate that the amount was to come into the 

ily afterwards. 
d as regards the physical and the 
mental condition of Musammat Ohandrani 
Kuarat the time of the execution of the 
deed, we think Exs.1-DW No.1 to 8-DW 
No, 1 copies of doctors’ prescriptions for 
Musammat Chandrani Kuar described there- 
in 88 Mrs. Gur Dayal. afford valuable evi- 
dence on the point. The learned Subordi- 
nate Judge seems to us to have completely 
misdirected himself with regard to this 
evidence, He has brushed them aside on 
the ground that they were copies of copies 
and as such inadmissible in evidence. Very 
few persons preserve such prescriptions. 
We have, therefore,no hesitation in believing 
the statement of P. W. No. 4, Brij Bahadur, 
who is the own brother of the appellant, 
that he made a search for the prescriptions 
but could not find the originals. We would, 
therefore, hold that the loss of the originals 
has been satisfactorily proved. Exhibit 
9-D.W. No. 1 is the register of Indar Ohand 
& Co., a firm of chemists and druggists in 
Lucknow, who dispensed the prescriptions. 
This register was produced in Oourt and 
has been exhibited in the case, It has been 
proved by D.. W. No.1, Manik Chand the 
proprietor of the firm. He pays Rs. 520 as 
income-tax and has absolutely no interest in 
the case. All but one of the original pre- 
scriptions above referred to, were copied by 
him in this register. Defendant. witness 
No.5 Asad Ali, who was then in the service 
of Indar Ohand & Oo., made the copy of 
the remaining one prescription. It is, there- 
fore, clear that the register, Ex. 9-D. W. No.1l 
contains copies made directly from the 
originals and is legally admissible in proof 
of them. We have looked into the register 
for ourselves. It is a big bound book and 
we have not the least doubt as to its gen- 
uineness. We, therefore, hold these copies 
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proved. It might be mentioned that Exs. 
1-D.W. No. 1 to 8-D. W No. 1 are copies which 
were made from the above mentioned regis- 
ter under the orders of the Court and were 

. placed on the record for facility of reference. 
Properly these copies should not have been 
given any separate exhibit marks. 

It is really the register and not those 
copies which have been tendered in evi. 

` dence, and as we have said before there can 
be no legal objection to the admissibility 
` of the register, These prescriptions show 
beyond all doubt that the appellant was ill 
and under the treatment of the late Dr. R. 
K. Tandon,.one of the leading physicians 
of Lucknow, from 8th November 1916 to 
2nd December, 1916. The question then 
arises: What was the nature of her illness? 
The defendants examined a number of 
witnesses to prove that the appellant had a 
stroke of paralysis.in September, 1916. The 
learned Subordinate Judge had disbelieved 
"these witnesses. 

Ordinarily we are reluctant to differ from 
the estimate of'the trial Judge as regards 
the value of oral evidence - We will discuss 
the evidence presently and give our reasons 
for being constrained to differ from the 
lower Court in this case. But at the outset 
we might point out that the evidence of 
none of these witnésses was recorded by the 
learned Subordinate Judge who decided 
.the ease. We, therefore, consider ourselves 
to bein as good a position as the learned 
Bubordinate Judge to form an estimate 
“about their credibility. One of the witness- 
es" examined is D.W. No 4, Ganga Dayal, 
who is an Advocate of this Court. The 

- learned Subordinate Judge has not disbe- 
lieved him and the learned Counsel forthe 
plaintiffs also has not challenged his veraci- 
ty. We can safely accept hss evidence as 
absolutely correct and beyond suspicion. 
He has deposed that he went to the house 
of the appellant in Holi in 1917 and found 
her lying in bed suffering from paralysis. 
A reference to:tbe calendar shows that the 
Holi in that year fell in March 1917. The 
inference drawn by him from the conver. 
sation with her on that’ occasion was that 
at that time “her state'of mind was not 
right". - The questior, therefore, narrows 
down &8 to how long beiore March 1917 she 
had the attack of paralysis. The plaintiffs 
have not given any evidence to show that 
she had the attack after the execution of 
the mortgege-deed in suit. As we were of 
opinion that the prescriptions above men- 
tioned might be of considerable help in 
determining this question, we with the con- 
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sentof both parties examined Lieutenant 
Colonel Burke, whom the defendants had 
wanted to examine in- the lower Court, We 
place implicit reliance on the testimony of 
Colonel Burke. He hasseen the appellant 
once. The principal prescriptions Ex, l-. 
D. W: No. 1 which has been repeated on 
Bubsequent dates including 2nd December, 
1916, on which date the deed in suit was 
executed. Colonel Burke deposed that the 
appellant suffered from hemiplegia which 
was due to syphilis of the brain and that 
the symptoms of syphilis of the brain are 
very often mistaken for hysteria, The pre- 
scription in question contains an anti-syph- 
ilitic drug which indicates that syphilis 
wassuspected, He thinks that if the symp- 
toms in 1916 were mistaken for those of. 
hysteria, & prescription such as Ex. 1-DW 
No. 1 might easily have been prescribod for 
her. He also thinks that in a case of facial 
paralysis due to syphilis of the brain, the 
mind is certain to be impaired to some 
extent, : , 
In his crogs-examination he said and very 
rightly, that it is not possible to assert 
positively, looking at the prescription, that 
the mindiof thelady must have been,derang- 
ed in 1916, but “there is an inference that - 
she might not have been of full understand- 
ing." The other evidence bearing on the 
point consists of the evidence of twomedical 
men and a few relations. Dr. H Hukkg was 
examined during the proceedings for the 
appointment of a guardian ad litem, -His 
evidence shows that at the time of the suit 
she was suffering from the effect of cerebral 
haemorrhage, that there had been a slight 
coftening of the brain and that she was un- 
able to understand things and is mentally. 
too weak to do any transaction. Defendant's 
witness No, 6, Dr, Ram Narain Baneikar, is 
now Chief Medical Officer at Gaya getting 
a salary of Rs. 750 with first class allowances 
and hes an income of about Rs. 1,200 a month. 
He is a friend of the appellant’s husband 
and was a student inthe local Medical 
College in September 1916 when the appel- 
lant had facial paralysis. The learned 
Subordinate Judge has ridiculed. the story 
told by him about the unusual behaviour of 
the appellant which he noticed a day before 
she got. the attack. Truth is sometimes 
stranger than fiction. The evidence of 
Oelonel Burke shows that it is likely that 
there was some alteration in the behaviour 
of the lady at the time. The learned Sub- 
ordinate Judge has also criticized the con- 
duet of the witness, who was merely a 
medical student at that time, in suggesting 
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big doses of potassium iodide to renowned 
doctors of the position of Doctors Ohdedar 
and Tandon when they themselves had 
prescribed only small doses of it. The zeal 
of a neophyte is proverbial. The stories 
told by the witness are certainly not above 
criticism, but, considering his responsible 
position in life at the time when he gave the 


statement and the circumstantial details . 


given by him, we are not prepared to dis- 
credit him on this ground. 

The fact of his being the friend of Gur 
Dayal also does not seem to us sufficient to 
hold that he would lend himself to concoc- 
tions and perjury like this. The defendants’ 
case on this point is also supported by the 
statement of D.W, No. 17, Pandit Debi 
Oharan who was at the time of this attack 
in the service of Srivastava Brothers & Co., 
D.W. No. 2 Shambhu Dayal, a cousin of 
the appellant, D. W. No. 3 Dr. M. O. Sinha 
and by the statement of P. W. No. 4 Brij 
Bahadur, brother of defendant No. 2, P. W. 
No.6 Sitla Sahai and D. W. No. 19 Gur 
Dayal. Taking the entire evidence and 


circumstances into consideration the pro- ` 


babilities seem to be more in favour of her 
having had the attack of paralysis before 
the execution of the deed in suit rather 
than after it. We accordingly find that 
at the time of the execution of the mort- 
gage-deed in suit she was illin consequ- 
ence of an attack of paralysis which she 
had some time before and was not of full 
understanding. 

Lastly, we have to consider the evidence 
about the deed having been read and ex- 
plained to her. On the plaintiffs’ own show- 
ing all that was done in this respect was 
.that at the time when the document was 
presented to the Sub-Registrar for registr- 
ation the deed was read out and aiso explain- 
ed to the lady by him. There is absolutely 
no evidence of the deed having been 
read or explained to her by anybody else 
then or at any other time. The Sub-Regis- 
trar, P. W. No. 18, has categorically stated 
the explanation which he made to Ohand- 
rani Kuar. Itis as follows: “She was told 
that therein stood included the ownership 
of Babu Devi Dayal and Babu Gur Dayal. 
That ownership was specified, that is, the 
property which was entered, was read over. 
The property with which Musammat Ohand- 
rani Kuar had concern was read over and 
explained to her with its boundary, etc, in 
the manner it stood recorded in the deed, 
that is ehe was told that she had mortgaged 
the property which was purchased on the 
date, and under the-deed, with the boundary 
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as entered therein, that is, it was 
read over to her. In the same manner the 
realization also as entered, was read over 
and explained to her.” 

He admits that he did not ask Chand- 
rani Kuar for what purpose and why the 
sum of Rs. 10,000 was left in deposit 
with the mortgagees. It also appears from 
his evidence thatthe position with regard 
to Rs. 20,000 also was never explained to 
her. Infact there is nothing in his evi- 
dence to show that he himself had any 
notion either about the fect that the bulk 
of this sum of Rs, 20,080 consisted of 
damages in respect of a forward contract 
of Srivastava Brothers & Qo., which had 
not matured or about Rs. 10,000 being 
intended to be appropriated for payment 
of certain creditors of the other two exe- 
cutants. There is also no evidence that 
she had any independent advice in the 
matter. Herhusband Gur Dayal and the 
latter’s brother Debi Dayal were both in- 
terested in getting the transaction through, 
and were obviously the very last persons 
to apprise her of the true situation and 
the effect of the transaction on her personal 
interests. Sheo Shankar Lal, one of the 
marginal witnesses and & cousin of the 
lady, could hardly be expected to advise 
her against her husband fand the latter's 
brother when he was admittedly only a 
clerk in the service of Srivastava Brothers 
& Oo. and thus a dependant on and under 
the complete influence of Gur Dayal and 
his brother. The learned Subordinate Judge 
has remarked that the lady could have 
received independent advice from her 
father and her brother. He seems to have 
overlooked the fact admitted by P. W. No. 19 
that at the time of the execution of Ex. 1, 
her father was in Government service at 
Rae Bareli. He also admitted that at that 
time her brother was only fourteen or 
fifteen years old and a student of the 9th 
or 10th class in Kali Oharan High School. 
This brother was also examined and is 
P. W. No.4. He gave his age as twenty- 
nine years and is now practising as a Plea- 
der. The lower Court has referred to the 
fact of his having identified Ohandrani 
Kuar atthe timeofthe registration of a 
power.of.attorney, Ex. 50, and having 
stated that his occupation was service, 
Having looked into the endorsement we 
are satisfied that the occupation stated by 


him means no more than this, that service 


was the occupation of his father. Wecan 
see no reason to disbelieve the evidence 
about his age in 1916. In view of the 
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circumstances referred to above we are satis- 
fied that the transaction in suit was of such 
a nature that Musammat Ohandraui Kuar, 
more especially in her feeble state of health, 
did need independent advice in order 
to bring it clearly home to her that she 
was not deriving any personal benefit 
from the transaction and that she was 
assuming liability for others—may be her 
relations—and jeopardizing her own property 
for their sake. We further find that the 
explanation made by the Sub-Registrar 
falls very much short of the explanation 
necessary in a case like the present one. 
The Sub-Registrar, by reason of his 
being ignorant ofthe true circumstances 
relating to the transaction, was hardly 
competent to make proper and necessary 
explanation. At best his explanation 
amounts merely tothe explaining of the 
meaning of words used inthe document. 
There is not aword in the explanation 
toshow that the full bearing of. the 
transaction upon her own interests, and 
the nature of the liabilities of her rela- 


tions which led to the execution of the’ 


deed, was explained to her. We regard 
the explanation given by the Sub-Regis- 
trar as a very casual one and wholly 
insufficient to satisfy the requirements 
of law for a case Jike the one before us, 

It is also in evidence that the relations 
between Musammat Chandrani Kuar and 
her husband Gur Dayal were not quite 
happy. Gur Dayal admits that he hada 
Muhammadan mistress who is still in his 
keeping and has borne children to him. 
We think this statement can be safely 
accepted as correct. It is, therefore, quite 
likely that her property was looked after 
by Debi Dayal or may be by both the 
brothers who were living together. The 
two brothers stood in fiduciary relation 
to Musammat Ohandrani Kuar. In view of 
the fact found by us before, that her mental 
capacity was affected by reason of ill- 
ness and the further fact that she had 
not derived any benefit at all from the 
transaction the burden lay heavily upon 
the plaintifs to show that she entered 
into the transaetion voluntarily and that 
it was free. from any taint of fraud or 
undue influence. In our opinion there ig 
a complete want of such evidence in the 
880. 

j In the words of their Lordships of the 
Judicial Committees in Sri Kishan Lal v. 
Kashmiro (13) the question in such a case ag 

(13) 34 Ind. Gas 37; A. I. R. 1916 P. C, 172; 14 
A. L. J. 1236; 20 O. W, N. 957; (1916) 1 M, Wi N. 483; 3 
L, W. 528; 31 M. L. J, 362, i 
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- this is, not whether she knew what she was 


doing, had done, or proposed to do, but how 
her intention to act was produced; whether 
all that care and providence was placed 
around her, as against those who advised 
her, which from their situation and relation 
with respect to her they were bound to exert 
on her behalf, Fraud, such as there was in 
this case, cannot be condoned unless there 
be full knowledge of the facts and of the 
rights arising out of those facts and the 
parties are at arms length: see Huguen v. 
Basley (14) and Moxon v. Payne (15), The 
decision of their Lordships of the Privy 
Oouncil in Annoda Mohini Roy 
Chowdhry v. Bhuban Mohini Debi (16) 
shows that in a case such as 


ing that “she was making her property and 
herself liable for debts not due from her." 
Badiaiannessa'Bibee v. Ambika Charan Ghose 
(17) is a case which possesses some common 


‘features with the present one. In this case 


a pardanashin lady was induced by her 
husband to give a mortgage by way of 
security at a time when she was living with 
her husband and the evidence was that the 
document was read and explained to her by 
the husband in the presence of the ‘mort- 
gagee. A Bench of the Oalcutta High 
Court consisting of Sir Lawrence J enkins, 
C. J., and Ohatterjee, J., held that the Court 
would not be justified in holding that the 
mortgage was fairly taken or that the lady 
executing it was a ireeagent duly informed 
of what she was about; and the mortgagee 
must be taken to have been aware of the 
influences under which the lady came to exe- 
cute'the document, They further held that 
the undue influence which may affect a 
pardanashin lady's understanding a docu- 
ment may proceed from a third-party. It is 
hardly necessary to multiply authorities on 
the subject. But we must make a reference 
to two cases relied upon on behalf of the 
plaintifis-respondents, namely, Ruhulla v. 
‘Hassan Ali (18) and Kali Bakhsh: Singh v. 
Ram Gopal Singh (19) In Ruhulla v. 
Hassan Ali (18) their Lordships of 


(18) 110 Ind. Oas. 260; A. I, R. 1928 P. C. ae 3 ] 
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the Judicial Committee re-stated the law so 
often laid down, namely, that in the case of 
disposition of property by a pardanashin 
lady, an onus is cast on the person relying 
on the disposition, to establish that the 
transaction is one which the disponent 
thoroughly comprehended and deliberately 
and of her own free will carried out. They 


went on to remark that while itis important 


to maintain the principles of law laid down 
for the protection of pardanashin ladies, it 
is also important not to transmute such a 
legal protection into a legal disability. The 
learned Counsel for the plaintiffs had relied 
upon the proposition last mentioned. It is 
to be read in the light of the facts as 
summed up by their Lordships in the 

_ Preceding sentence. It is as follows: 
“There is then a disposition which the lady 
had-every motive to make, benefiting 
natural recipients of her bounty, disputed 
by person who in the circumstances had no 
claims upon her, and there is a body of 
evidence that she knew and approved of 
what was being done,” 

It is not possible to predicate any such 
thing with regard to the transaction in suit. 
The case is, therefore, quite distinguishable. 
Kali Bakhsh Singh v. Ram Gopal Singh (19) 
has been relied upon for the proposition 
that independent advice was not essential. 
In this case their Lordships no doubt held 
that there is no absolute rule of law that a 
deed of gift by a pardanashin woman is 
invalid in the absence of proof that she had 
independent advice, but they further went 
on to observe that the absence of independ- 
ent adviceis a fact to be taken into con- 
sideration on the issue whether the grantor 
thoroughly understood the transaction 
and carried it out deliberately of her own 
free will. If a review of the facts, includ- 
ing the nature of the transaction, the 
training and habit of mind of the grantor, 
andthe proximate circumstances affect- 
ing the execution, leads to the con- 
clusion that independent advice would not 
have made any difference in the result, then 
the gift should be declared valid. One has 
only to read the judgment to see that the 
facts of that case were very different from 
the present one. It is impossible for us to 
88y that independent advice in the present 
case could not have made any difference in 
the result. ° 

Having given our anxious and careful 
consideration to the case, we have clearly 
come to the conclusion that the plaintifis 
have failed to discharge the onus which 
lay upon them to prove that the deed 
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in suit was properly explained to the ap- 
pellant and intelligently executed by her 
with a full comprehension of her position 
in relation to it and of its bearing upon 
her interests. We, therefore, hold that the 
plaintiffs arei not entitled to enforce it 
against the appellant. 


The result, therefore, is that we allow 
the appeal and modify the decree of the 
lower Court by dismissing the plaintiffs’ 
claim against the defendant-appellant. 
The defendant-appellant is allowed her 
costs in both Courts sgainst the plaintiffs, 


A, Appeal allowed. 


OUDH CHIEF COURT. 
BEOOND Rent Appgat No. 47 or 1930. 
March 25, 1931. 

Present :—Mr. Justice Nanavutty. 
KASIM KHAN AND ANOTBER—PLAINTIFFS 
— APPELLANTS 
versus 
MAHBUB KHAN-—DREFENDANT— 
RESPONDENT. 

Oudh Rent Act (XXII of 1886), ss. 31, 82 ~Appraise- 
ment of rent—Omission of zemindar to have his share 
appraised while crop 4s standing—Suit for rent— 
Maintainability. 

Ifthe rent of a holding is taken by an estimate or 
appraisement of the standing crop it is the duty of the 
zemindar to proceed to have his share of the crop 
estimated while the crop was standing, andif he fails 
todo so, he cannot subsequently bring a guit for 
arrears of rent which could not be estimated at the 
time of the suit, the crop being no longer in exist- 
ence. 

Raja Bindeshri Prasad Singh v. Bisheshar Singh (1), 
Ram Dayal v. Shib Narain Singh (2) and Mokammad 
Bashir v. Nathu (8), referred to. 


Appeal against the decree of the District 
Judge, Gonda, dated the 12th November, 
1930, reversing that of the Assistant 
Collector, First Olass, Bahraich, dated the 
l9th August, 1930, 


Meesre. G. Hasan ‘and Iftikhar Husain 
for the Appellants. 
Mr, Bhagwati Nath, for the Respondent. 


JUDGMENT.—This is a second rent 
appeal filed by the plaintiff against a 
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judgment and decree of the District Judge 
of Gonda reversing the judgment and decree 
passed by the Assistant Oollector of 
Bahraich. - The plaintiffs Kasim Khan and 
Hasim Khan sued Mahbub Khan for arrears 
of grainrent forthe years 1334, 1325 and 
1337 Fasli in respect of one plot No, 292/3 
area 3,607 acres. The plaintiffs alleged that 
they had received a patta from the Kapur- 
thala estate and that defendant was their 
sub-tenant holding the plot in suit on grain 
rent, the plaintiffs’ share of the rent being 
halfthe produce of the plot. The defend- 
ant in his written statement denied that 
plaintiffs were tenants of the Kapurthala 
estate and further denied that they had 
anything to do with the plot in suit. The 
learned Assistant Collector decreed the 
plaintiffs’ suit for Rs, 108 with proportionate 
costs, ‘In appeal the learned District Judge 
held that plaintiffs had failed to prove that 
they were the tenants of the Kapurthala 
estate in respect of plot No. 292/3, In the 
second place the lower Appellate Court held 
. that the plaintiffs had not legally proved 
what wasthe amount due to them. In 
support of his conclusion the learned 
District Judge relied upona ruling of the 
late Oourt ofthe Judicial Commissioner 
reported in Raja Bindeshri Prasad Singh v. 
Bisheshar Singh (1),in which Mr. Justice 
Lindsay held that in a suit for recovery of 
arrears of rent where the plaintifis set up a 
definite case of grain rent, it was for them 
to show how much grain was raised in the 
yearsin suit and how much of that grain 
was due to them, and further to show what 
the market rate of the grain wasin each of 
the years in suit, that they could not rely 
upon the statistics of other years and that 
the Court could not strike a “mend” rate so 
as to arrive at the amount due to them, 


In the present case all that the plaintiffs 


have. succeeded in.doing isto file: three 


memoranda ofian alleged appraisement of 
the crops sown in the plot in suit. These 
memoranda were prepared in the absence of 
the defendant and of the patwari and 
according to the plaintiffs’ own witness they 
were first written in pencil and were sub- 
sequently faired out by the plaintiffs. 
These memoranda were rejected by the trial 
Court as unreliable evidence to prove actual 
amount of rent in kind which the defend- 
ants should pay to the plaintiffs. Reliance, 
however, was placed by the trial Court upon 
the entry in the khasra of 1334F'asli intwhich 
the patwari of his own accord estimated the 


(1) 30 Ind. Oas, 499; 2 O, L.J. 383. 
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value of the rent in kind at Rs. 36 in cash. 
This is a purely arbitrary estimate not 
based upon any reliable or known data 
and cannot be accepted. Section 31 of the 
Oudh Rent Act(Act XXII of 1886) clearly lays 
down that where rentis taken by division 
of the profitsin kind or by estimate or 
appraisement of the standing crop or other 
proceedings ofa similar nature requiring 
the presence of both the tenant and landlord 
either personally or by recognised agent, if 
either party neglects to be present at the 
proper time, or ifa dispute arises between 
the parties regarding the division, estimate 
or proceedings, either party may present an 
application to the Court requesting.that a 
proper officer be deputed to make the 
division, estimate or  appraisement or 
conduct the proceeding; and s, 32 of the 
same Act lays down that on receiving the 
application mentioned above, the Court 
shall issue a written notice to the other 
party to attend at a time and place specified 
in the notice, and shall depute an officer 
before whom the division, estimate or 
appraisement shall be made or the proceed- 
ing conducted and the award of that officer 
in respect of the division, estimate,fappraise : 
ment or proceeding shall be final, unless 
within three months from the date thereof 
either party institutes a suit to set it aside. 
The plaintiffs have certainly not followed 
the procedure laid down in ss, 31 and 32 of 
the Oudh Rent Act. In Ram Dayal v. 
Shib Narain Singh (2), the Senior Member 
of the Board of Revenue of these Provinces 
laid down that if the rent of a holding was 
taken by an estimate or appraisement of the 
standing crop it was the duty of the 
zemindar to proceed to have his share of the 
crop estimated while the crop was standing, 
and that if he failed to doso he could not 
subsequently bring a suit for arrears of rent 
which could not be estimated at the time of 
the suit, the crop being no longer in exist, 
ence. To the same effect is another deci- 
sion of the Board of Revenue reported in 
Mohammad Bashir v.Nathu (3). _ 

The learned Oounsel for the -plaintiffs- 
appellants has not been able to show me 
any evidence from which any appraisement 
of the crop sown in the plot in suit could 
now bə made, There is absolutely no 
evidence on the record to produce which 
was due to the plaintiffs nor any evidence.as 
to the price of that produce as batai rent 
during the years in suit, 


(2) (1927) 11R.D, 218, ` 
(3) (1929) 13 R. D, 582, 
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For the reasons given above, without 
going into the other questione, I uphold the 
decision of the lower Appellate Court and 
diemiss this appeal with costs. 


A. Appeal dismissed. 


OUDH CHIEF COURT. 
Exegcurion or DEORER APPEAL No. 80 
oF 1930. 
March 30, 1931. 
Present :—Mr. Justice Wazir Hasan, 

: Chief Judge and Mr. Justice Kisch 

Kunwar SHAMBHU NATH BAKHSH 

SINGH—J up@mENT- DeBToR—APPELLANT 

versus 
Pandit BALMUKAND DIKSHIT 
—DEOREE- HOLDER— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 51—Execu- 
tion of decree—A ppointment of Receiver—Grounds, 

Under s. 51 of the Code of Civil Procedure the exe- 
cution of a decree may be obtained by appointment of 
a Receiver. But the Court has a discretion in the 
matter and can refuse to grant sach relief unless the 
party applying forsuch relief shows that it would be 
just and convenient in the particular case to grant 
such relief, [p. 350, col. 1.] 

The mere fact that the appointment of a Receiver will 
save the ownership of the judgment-debtor in the 
villages hypothecated, while an order for sale may 
eventually deprive him of it is not a sufficient ground 
to support an orderappointing a Receiver. [ibid.] 

Mirza Muhammad Husain Khan v. Amar Chand 
Paul (4) and Parmathanath Malia v. H. V. Low & Co. 
(3), referred to. 


Appeal against the decree of the Subordi- 
nate Judge, Rae Bareli, dated the 28th 
October 1930. 

Mr. Ali Mohammad, for the Appellant. 

Mr. Radha Krishna, for the Respond- 
ent. 


JUDGMENT.—These are the judg- 
ment-debtor’s appeal, from the orders of the 
Subordinate Judge of Rae Bareli dated the 
28th of October,1930, and the 16th of August 
1930, in proceedings taken for the execution 
of a decree dated the 8th of September,1927, 
obtained by the respordent against the 
appellant from the Court of the Subordinate 
Judge of Rae Bareli. 

The decree of the 8th of September, 1927, 
was passed on the basis of a compromise in 
a suit for a claim of a simple money decree, 
The compromise provided forthe payment 
of the decretal amount of Rs. 14,390-10-8 
together with costs and future interest at 


SHAMBHU NATH BAKHSH SINGH Ë, BALMUKAND DIKSHIT, 


349 


the rate of Rs. 8-8-0 per cent. per annum by 
means ofan instalment of Rs. 3,000 on or 
before the 15th of April, 1928, and the 
balance by annual instalments of Rs. 2,0: 0. 
The compromise further made provision for 
compound interest ou the arrears of instal- 
ments if default was made in psyment 
thereof. Right was secured to the plaintiff 
to execute the decree for the whole sum of 
money due by sale of seven villages men- 
tioned in the compromise as well as other 
movable and immovable property of the 
judgment-debtor in case of default in pay- 
ment of the instalments. The judgment- 
debtor’s personal liability was also created 
in favour ofthe decree-holder. A sum of 
Rs. 4,000 was paid in pursuance of this 
compromise but it is common ground that 
default in payment of subsequent instal- 
ments has occurred and the decree-holder's 
right to execute the decree has arisen in the 
circumstances of the case, Accordingly an 
application was made by the decree-holder 
on the 26th of May, 1930. The prayer of the 
application was that a Receiver beappointed 
and placad in possession of the seven 
villages mentioned in the compromise and 
that from the profits thereof the sum of 
money due to the decree-holder under the 
decree mentioned above be realized. The 
judgment-debtor objected to the prayer for 
the appointment of a Receivor but the lower 
Court has rejected his objection under the 
order dated the 6th of August, 143., and has 
madean order for the appointment ofa 
Receiver on the 28th of October, 1930. Both 
these orders are the subject-matter of appeal 
before us. . 

On the terms of the compromise referred 
to above there is little doubt that the 
remedy open io the decree-holder in case 
of default in the payment of the instalments 
stipulated for is the remedy of obtaining an 
order for the sale of the seven villages or of 
some of them and also the remedy of 
enforcing the decree against the person 
aud other property, movable and immov- 
able, of the judgment-debtor. In the 
execution proceedings now taken out by the 
judgment-creditor neither of these remedies 
is applied for and, as already stated, the 
lower Court was asked to make an order of 
appointment ofa Receiver in lieu of the 
remedies contemplated by the compromise. 

The relief for taking out execution 
against the personofthe judgment-debtor 
certainly left open to the decree-holder the 
right of applying for execution of his 
decree otherwise than by sale of the 
hypothecated villages. Thisright embraces 


350 


within it the relief of appointment ofa 
Receiver. This is clear from the the provi- 
sions of s, 51 of the Code of Civil Procedure, 
1908. According to those provisions exe- 
eution of a decree may be obtained by ap- 
pointmentof Receiver;yet the Court is clearly 
invested by the same provisions with the 
discretion to grant or not to grant execution 
of a decree by one or the other of the several 
modes of procedure prescribed by that 
section for execution of a decree, The 
exercise of the discretion of allowing a 
decree to be executed by appointing a 
Receiver is regulated by the provisions of 
O. XL, r. 1, of the Oode of Civil Procedure, 
Olause (a) of r.l clearly provides for the 
case of an appointment of a Receiver of 
property after decree, Such a case would 
ordinarily arise in proceedings Relating 
to the execution of a decree. Now the 
guiding rulein accordance with which the 
discretion would be exercised is laid down 
in the following words: “Where it appears 
to the Court to be just and convenient, the 
Court may by order appoint a Receiver." 
The precise question, therefore, for 
determination is as to whether this is a case 
in which it has been shown by the decree- 
: holder that it is just and convenient that a 
Receiver should be appointed. lt has not 
been so shown by the decree-holder either 
"by the circumstances of the case or by its 
inherent mefits; norhas any attempt been 
made by the learned Subordinate Judge in 
his order under appeal to make outa case 
which would meet the requirements of. the 
rule. Theonly ground on which he has 
passed his order is that the appointment of 
a Receiver will save the ownership of the 
judgment-debtorin thé villages hypothe- 
cated while an order of sale may eventually 
deprive him of it. 'This ground does nof 
appear to usto be a sufficient ground on 
which the order under appeal could rest. 
The ground is of such a wide application 
thatin every case where there is a decree 
for sale of immovable property the remedy 
provided for by the decree may be wholly 
dispensed with and a remedy by an order of 
appointment of a Receiver may be substitut- 
ed in its place. Weare of opinion that it 
must be shown in a case where the relief 
for the appointment of a Receiver is asked 
for at the hands of the Court seized with 
the execution proceedings in place of the 
relief provided for by the decree that it 
would be just and convenient in that 


particular case to grant such a relief, The. 


learned Subordinate Judge has also 
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the decree-holder that there were other 
prior incumbrances over the property and 
numerous other creditors of the judgment- 
debtor, It might be that if the state of 
circumstances were such as was contended 
on behalf of the decree-holder in the lower 
Court an order of appointment of a Receiver 
would have been justified but we are not 
in & position to express any opinion 
definitely on this aspect of the case because: 
there is no such case for decision before us. 

In the course of thearguments the learned 
Advocate for the appellant placed before us 
several decisions of the High Oourt in 
England in the Queen's Bench Division— 
Harris v. Beauchamp Brothers (1) and 
Manchester and Liverpool District Banking 
Co. Lid. v. Parkinson (2). We are of 
opinion that the rule of law stated in those 
cases is not precisely the rule of law as 
administered by the Courts in British 
Indis; such Courts are governed by the 
provisions of the Code of Civil Procedure. 
This was pointed out by Rankin, O. J. „in the 
case of Parmathanath Malia v. H. V. Low 
& Co, (3). The present case seems to us to 
fall within the judgment of the late Court 
of the Judicial Commissioner of Oudh in 
the case of Mirza Muhammad Husain Khan 
v. Amar Chand Paul (4). With that deci- 
sion we entirely agree. 


We accordingly allow these appeals, set 
aside the orders of the learned Subordinate 
Judge dated the 6th of: August, 1930, and 
the 28th of October, 1930, and dismiss the 
r anon for execution with costs in both 

ourts. 


A. Appeal allowed, 


(1) (1894) T. Q. B. D. 801; 63 L. J. Q. B. 480; 9 R. 353; 

70 L. T. 636; 42 W. R. 451. . 

aoe 22 Q. B. D. 173; 58 L.J. Q. B. 262; 37 W. 
4 : 


(3) 128 Ind. Cas. 97; 57 Cal, 964; 34 O. W. N.238 
51 C. L. J. 209; A. I. R. 1930 Cal, 502. 
(4) 21 Ind. Cas, 283; 16 O. C. 238. 
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OUDH CHIEF COURT. 

Szoonp Crvin APPEAL No. 155 or 1930. 
December 22, 1930, 
Present; — Mr, J ustics Wazir Hasan, Ohief 
Judge anp Mr, Justice Bisheshwar Nath 
Srivastava. 

RAM SEWAK TEWARI—PLIAINTIFF— 
APPELLANT 

versus - 
SUKHDEI—DEFENDANT— 
RESPONDENT, 

Oudh Rent Act (XXII of 1886), s. 108 (10) Ejectment 
of tenantin execution of decree of Revenue Court— 
Suit for declaration of title: and possession—Jurisdic- 
tion of Givil Court. 

Though s.108, Oudh Rent Act. 1886, bara the cogniz- 
ance of a suit for the recovery of possession of any 
land from which an under-proprietor or a tenant 
has been illegally ejected by the landlord, it has no 
effect on the general jurisdiction of the Oourt to 
grant a declaration in favour of the plaintiff as to his 
under-proprietary rights in the lands in suit. [p. 352, 
cols. 1 & 2, 

Ram Pargash v, Raja Adiya Dat Udai Partab Singh 

: (1) and Mata Prasad v. Razawand Singh (4), followed, 

Mahesh Shukla v. Babu Rudra  Partab Singh (2) 
and Khadim Husain v, Jamil Bibi (3), referred to. 

Ram Piare v. Rameshwar (5), distinguished. 


Second appeal from the decree of the 
Additional Sub-vudge, Fyzabad, dated the 
‘27th February, 1930. 


ORDER OF REFERENCE 

Pullan, J.—This appeal raises a ques- 
tion of law which has not been decided by 
the Chief Oourt. The plaintiff filed the 
suit in the Oourtof the Munsif alleging 
that he was an under-proprietor and that 
hehad been wrongly ejected by the Revenue 
Court, There is no question that he raised 
in the Revenue Oourt the plea that he was 
an under-proprietor and the plea was not 
accepted. Thus there is a clear finding 
of the Revenue Court that he is not an 
under-proprietor. The Munsif decided the 
suit in favour of the plaintiff, and the 
learned Additional Subordinate Judge held 
asa subsidiary finding that the Munsitf’s 
decision wascorrect but he also held that 
the Munsif had no jurisdiction to try the 
suit and he, therefore, allowed the appeal. 
The view taken by the learned Additional 
Subordinate Judge is based upon the 
decision of a Bench of the Judicial Com- 
missioners Oourt reported in Ram 
Pargash v. Raja Adiya Dat Partab Singh (1). 
The view there taken was that an under- 
proprietor who had been ejected by a 
Revenue Court and wished to bringa suit 
to establish his under-proprietary rights" 
and obtain possession was bound to sue 


(1) 2 Ind, Cas. 269; 12 O. O. 90. 
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first of all in the Revenue Court as his case 
would fall undercl.10, s, 108, Oudh Rent 
Act. The Judicis] Commissioners held 
that the question whether the suit has been 
instituted in the right Court or not must 
in the first instance be decided on the 
plaint and that the words “illegal eject- 
ment” include an ejectment by procecs of 
law if the ejectment is illegal. It appears 
from these findings that an under-proprie- 
tor bringing such a suit is bound to say 
that his ejectment in the Revenue Court 
was illegal and as the jurisdiction is to be 
determined by the plaint the Court must 
hold that for the purposes of jurisdiction 
the ejectment was illegal and the suit 


must, therefore, be heard by the Revenue 


Oourt. 

However logical: this decision of the 
Judicial Oommissioners may appear, it 
contains,in my opinion, a fallacy. If the 
ejectment by the Revenue Court was really 
an illegal ejectment it would not or could 
not operate as res judicata against a 
subsequent suit in the Revenue Court. 
Yet I cannot conceive how the present 
plaintiff could bring a suit in the Revenue 
Court in order to re-obtain possession by 
establishing his under-proprietary rights 
when that very Court has already ejected 
him on the finding that he has no under- 
proprietary right and whenthe matter has 
been fought out by the same parties on 
that very issue, In my opinion, if the 
present plaintiff is sent back to the Revenue 
Gourt he will spend his money in vain. 
The Revenue Oourt is bound to follow the 
decisions of the Board of Revenue and 
there is a decision of the Board of Revenue 
of the year 1914 spublished in Mahesh 
Shukla v. Rudra Partab Singh (2) which 
clearly holds that a party who has been 
held ina previous ejectment suit in the 
Revenue Court not to be an under-proprie- 
tor comes under the ban of res judicata 
in a subsequent suit for recovery of pos- 
session uuder s. 108, cl. (10) until the 
question of under-proprietary rights is 
finally ,decided by the Civil Court. If, 
therefore, the decision of the lower Appel- 
late Oourt in this case is to stand the 
plaintiff is to proceed to the Revenue Court, 
have his plaint thrown out there and then 
come back te the Oivil Court to get decided 
all over again the very point which has been 
fully decided already both by the Munsif 
and the Subordinate Judge. AsI do not 
feel inclined to be bound by the authority 


(2) 27 Ind, Cas, 525,2 O. L, J. 63. 
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oftthe judgment of the Judicial Gommis- 
sioners in this matterand:I am also not 
prepared to dissent from it sitting singly, 
I refer this matter to a Bench of two 
Judges under s. 14 (2) for decision. 

Mr. H. N. Dass, for ihe Appellant. 

Mr. Moti Lal Saksena, for the Respondent. 


JUDGMEN'T.—This appeal has come 
before us on a reference under s. 14, cl. (2), 
Oudh Courts Act, 1925. The plaintiff is the 
appellant.. The defendant took proceed- 
ings against the plaintiff in the Oourt of 
Revenue under the provisions of s. 61, 
Oudh Rent Act, 1886, and the result was 
that the plaintiff was ejected from the 
lands in question “in execution of the 
decree passed by the Oourt of Revenue, In 
the suit, out of which this appeal arises, 
the plaintiff prays for recovery of possession 
of thesame lands and he also asks for any 
other relief which the Court may deem 
just to grant. The case as disclosed in the 
plaint is that the plaintiff is an under- 
proprietor ofthe lands in question under 
a deed of settlement dated 23rd October, 
1899, and’ that the proceedings in ejectment 
taken in the Court of Revenue were illegal. 

On the question of title both the Oourts 
below have found in favour of the plaintiff 
but the lower Appellate Oourt has returned 
the plaiht for presentation to the Court 
of Revenue on the ground that the cogniz- 
ance of thesuit was barred by the provi- 
sions of cl. (10), s. 108, Oudh Rent Act, 1886. 
There is little doubt that the view taken by 
the Court below in respect of the relief of 
possession is correct. The leading case on 
the subject decided in the late Oourt of 
the Judicial Commissioner is Ram Prasad 
v. Raja Adiya Dat Udai Partab Singh (1). 
Our brother, Pullan, J., who has made this 
reference, is of opinion that the decision 
just now referred to is not right. 


It is true that the decision is open to 
gerious criticism as is clear from .a later 
decision in the case of Khadim Husain v. 
Jamil Bibi (3); still the view taken has 
been accepted and acted upon for & long 
time and we do not think that we would 
be justified in reversing the course of 
decisions now but we see no reason why 
8 declaration in respect of the status of 
the plaintiff should not be granted in 
the present suit. Section 108, Oudh Rent 
Act, 1886, bars the cognizance of a suit for 
the recovery of possession of any land 
from which a&n'under-proprietor or a tenant 


(3) 7 Ind, Cas, 608; 13 O. C. 188. 
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has been illegally ejected by the landlord. 
It has no effect on the general jurisdiction 
ofthis Court to grant a declaration in 
favour of the plaintif as to his under- 
proprietary rights in the lands in suit. 
This was recognized in the case of Mata 
Prasad v. Razawand Singh (4). Our at- 
tention was also drawn to a decision of a 
learned Judge of the late Oourt of the 
Judicial Commissioner in Ram Piare v. 
Rameshwar (5). In this case Mr. (now Bir 
Benjamin) Lindsay held that as the plaint- 
iff of thatsuit had not been ejected till 
the date of the suitaclaim fora declara. 
tion from the Civil Courts was not main- 
tainable and that the plaintiff's proper 
remedy was to institute asuit under the 
(10), s. 108, Oudh .Rent 
Act, 1886. 

We are of opinion thatthat decision has 
no application to the present case, It 
will be seen that a claim for a declaration 
either by the plaintiff or by the defendant, 
as regards the plaintiff's status in relation 
to the lands in suit must at one time or 
another be instituted in the Oivil Courts. 
If we return this plaint tothe plaintiff 
without giving him the relief of title to 
which he isentitled on the findings of 
the Oourts below, the result of thesuit 
under cl. (10), s. 108, which would fol- 
low our decision, may either be in favour 
of the plaintiff or in favour of the defendant 
and in either event it would be incon- 
clusive as to the claim for under-propriet- 
ary rights in the lands in suit. The question 
can conclusively and finally be decided by. 
the Civil Court alone. In this state of things 
we do not think that we should refuse 
the declaration which is open to the 
plaintiff in the present suit. 

We, therefore, allow this appeal, set 
aside the decree of the lower Appellate 
Oourt and modify the decree of this 
Court of first instance by granting a 
declaration to the plaintiff to the effect 
that he is an under-proprietor of the 
lands in suit but we reject the relief as 
to possession. The parties will bear their 
own costs in all the three Oourts. 


A. Appeal allowed. 
(4: 5 Ind. Cas. 446; 13 O. C. 35. 
(5) 36 Ind. Oas, 623; 19 O. O. 67. 
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‘PATNA HIGH COURT. 
"LgrrERS Parent ÁPPEAL No. 33 or 1929. 
November 27, 1930, 
Present :—8Bir Courtney-Terrell, Kr., Chief 
Justice and Mr. Justice Muhammad 
Noor. 
DOMAN SAHU-—PLAINTIFF—APPSLLANT 
versus 
BUKA AND oTHERS—DEFENDANTS 
— RESPONDENTG, 

Hindu Law—Applicability—Hindw’, meaning of— 
Tests—Mundas, whether ‘Hindus—Succession—Illegitt- 
mate gon—Son of Sudra by Mundari woman—Right to 
inherit. 

The term “Hindu” can safely be applied to all those 
who claim to be Hindus and areregarded by the 
society surrounding them to be Hindus. The safest 
course is to look not so much to the Shastric injunc- 
tions but to the treatment of the society towards the 
person who claims to be a Hindu. 

Mundari women are Hindus and the son of 
a Sudra by a permanently kept Mundari woman is 
therefore, entitled to succeed to his putative father’s 
property in preference to his nephews. 

Courtney-Terrell C. J.—Under the Hindu Law, the 
relationship between a Sudra and his dasi in order 
to give rights of succession to their offspring must be 
of a permanent and exclusive character. The require- 
ment of permanence, however, does not mean that the 
relationship must necessarily be throughout the life 
of the woman, who is the mother of the offspring. 
It is enough if the relationship was permanent and 
intended to be permanent during the period eover- 
ing the conception and birth of the children. | 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Adami, dated the 8th 


of May, 1929. 

Messrs. A. K, Roy and N. N. Roy, for the 
Appellant. 

Messrs. R. G. S. Prasad, and Ch, Mathura 
Prasad, for the Respondents, 


JUDGMENT 
Muhammad Noor, J.—This is a Let- 
ters Patent Appeal from the judgment of 
Adami, J., reversing a decree of the Subordi- 


nate Judge of Ranchi which in its turn re-. 


versed the decree of the Munsif of Khunti, 
‘The case relates to the succession to the pro- 
perty of one Magan Kurmi who admitted- 
ly was a Kurmi of Uhota Nagpur and it is 
common ground that he wasa sudra. He 
had a wife and aconcubine named Mangri. 
On his death his properties came into the 
possession of his wife named Sung and on 
her death disputes seem to have arisen as 
to who was entitled to succeed to the pro- 
perty, The plaintiff isa mortgagee from 
thesonsof Ujra Kurmi whoas nephews of 
Magan claim that they are entitled to suc- 
ceed to the property left by Magan. The 
defendants are the sons and grandsons of 
Magan from Mangri who was admittedly 
a Mundari woman. The plaintiff's case was 
that he had obtained a mortgage of the 
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lands of Magan from the nephews and was 
dispossessed by the defendants. The de- 
fendants denied the right of the nephews 
of Magan to succeed and claimed that 
Magan being a Sudra they as sons and 
grandsons of Magan from the mundari 
woman were entitled to succeed to his pro- 
pery as dasiputras. 

The Munsif dismissed the suit and held 
that the defendants were entitled to suc- 
ceed as the sons and grandsons of Magan 
from the mundari concubine. 

The learned Subordinate Judge of 
Ranchi reversed that finding and decreed 
the plaintiff's suit. In second appeal the 
learned Judge of this Court set aside the 
decree of the Subordinate Judge and res- 
tored that of the Munsif. 

Mr. A. K. Roy on behalf of the appellants 
has raised the following points for our con- 
sideration. His first contention was that 
in order that a person should succeed asa 
dasiputra it must be proved that his mother 
was ın exclusive, permanent and continuous 
concubinage of the claimant's father and 
he contended that there is a clear finding 
of fact by the learned Subordinate Judge 
that in this case these facts were not prov- 
ed. The learned Judge of this Oourt in 
dealing with this matter observed as fol- 
lows: “The Subordinate Judge says that 
there is no evidence. The question was 
not raised by the parties and no issue was 
framed in regard to it; but the fact that 
there were twosons born from the same 
woman would go toshow that at any rate 
the connection lasted for some time. 

Asthe finding ofthe learned Subordinate 
Judge was based on his observation that 
there was no.evidence of exclusive, perma- 
nent and continuous concubinage we think 
thatthe learned Judge of this Court was 
perfectly entitled to examine the evidence 
to find out whether in fact there was any 
evidence. From the evidenes in this case 
thelearned Judge was perfectly right in 
coming to the conclusion that in the cir- 
cumstances of this case it must be taken 
as having been established that the rela- 
tionship between Maganand Mangri was 
of such a nature as to entitle her children 
to claim the property as dasiputras, At the 
instance of the learned Advocate we have 
gone into the evidence ourselves, We find 
that defendant No. 1, the son of Mangri, is 
aged 35 years. Wealso find in the evidence 
of the plaintifis’ witnesses themselves that 
the woman is still living, Then the son 
claims that he was living in the family, 
was treated as a Hindu and he goes to the 
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length of saying that he performed the 
funeral ceremonies of Magan, These facts, 
if unrebutted, would go to show that the 
relationship between Mangri and the 
deceased .Magan was of a permanent, 
exclusive and continuous nature and in this 
respect we hold that the finding of the 
learned Judge was perfectly right. 

The second contention on behalf of the 
appellant was that assuming that the rela- 
tionship was of such a nature, Mangri 
. being a mundari woman cannot be consi- 

dered to bea Hindu and in order that a 
dasiputra be entitled to succeed to his 
putative father's property the dasi, that‘is 
the mother of the claimant, must be a 
Hindu. 

. The question whethera mundari woman 
18 or is not a Hindu is not very easy to 
decide. But the authorities are to the effect 
thatthe term “Hindu” can safely be 
applied to all thoge who claim to be Hindus 
and are regarded by the society surrounding 
them to be Hindus, Reference may be 
made to Gour's Hindu Code, second edi- 
tion, Art. 322 where the learned author 
observes asfollows: “Besides the Hindus, 
properly so called, and those who are com- 
monly so called there remain a number of 
people belonging to the aboriginal tribes, 
such as Gonds, Bhils, Kurds, Santals, 
Kochees of Assam, Aroras of the Punjab, 
Khatiks, Kumbars and the like, who have 
become absorbed into the Hindu society and 
who consequently consider themselves 
Hindus and as such bound by Hindu Law. 
The test in their caseis the same. How do 
they regard themselves and how are they 
regarded by the rest of the Hindu com- 
munity?" 

This observation is based upon the 
numerous cases which is unnecessary for 
us to refer to. In the present case suffice it 
to say that in the case of many aboriginal 
tribes there have been judicial pronounce- 
ments to the effect that. they ‘are Hindus. 
The learned author further proceeds and 
says: “The test applicable is not the 
Shastric test which has ceased to be appli- 
cable tothe most orthodox Hindu. The 
fact is that the Shastras never contemplat- 
edthe absorption of non-Aryan plebian 
people into the Hindu hierarchy. But no 
Shasiras could stem the tide of human 
progress, and the non-Aryan races were not 
slow to. take advantage of the Hindu 
civilization to which they became attached, 
and in course of time assimilated.” i 

It is a question of comm on knowledge of 
which we can safely take judicial notice 
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that in custom, worship, religious observa- 
tion and other rites the Mundas who are 
aborigines ‘are akin to other aboriginal 
races which inhabit this province and if in 
the case of some of them it has been held 
by the Oourts that they are Hindus, we see 
no reason to hold thata Mundari woman 
is on a different footing. In a case like the 
present one the safest course isto look not 
so much to the Shastric injunctions but to . 
the treatment of the society towards the 
person who claims to bea Hindu. It is.in 
evidence that the defendants, the issues of 
Mangri, were treated as Hindus and this 
could not have been the case if Mangri was 
treated as a non-Hindu. There is no doubt 
that at present the tendency is to treat the. 
Mundas as Hindus and they also regard 
themselves as such. lt is sufficient if I 
only refer to one case of Myna Boyee v. 
Octaram. (1) where the sons of an English- 
man from a Brahmin woman who liveda 
Hindu life and bore Hindu names were 
treated as Hindus. This was long ago. 
The Hindu society is now widening ‘its 
fold. Therefore, in the circumstances of 
this case we think that this woman Mangri 
for the purpose of being treated as a dasi 
should be held to bea Hindu. The two 
facts that Mangri was a Hindu and that 
her relations with Magan were of an 
exclusive, permanent and continuous ' 
nature establish the right of the defend- 
ants as dasiputras to the property left by 
Magan. ; 

Before I conclude, I wish to mention that : 
a last point was raised by Mr. A.K, Roy, 
which was not raised in any of the Courts 
below. It was that even if the defendants 
were entitled to succeed to the property of 
Magan their sbare could not amount to 
more than a half'of the property left by 
him. His contention was that under the . 
Hindu Law on the death of Magan half of 
his property went to the widow and the 
other half to the defendants as . dasiputras 
and onthe death of the widow Musammat 
Suns, her half went to the nephews, the 
mortgagors of the plaintiff. He asked us 
to consider this aspect of the case and to 
give him a decree for.half, if we cannot 
give him a decree for the whole. The 
learned Advocate for the respondents Mr, 
Rai Guru Saran Prasad, has strenuously 
objected to our considering this question 
at this stage of the case, His ‘contention 
is that this point involves further consider- 
ation of facts. If the plaintiff had based 


(1) (1861) 8 M.T. A, 400; 2 W. R. 4; 1 Sar. 797 (P. C... 
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his title on the ground that half the pro- 
perty of Magan on the death of his widow 
went to the plaintifi's mortgagors, the 
defendants could have shown that according 
to the custom prevailing in that part of the 
country or according to the family custom 
this was not the case and even that half 
would under some circumstances devolve 
upon the dasiputras. We think that we 
will not be justified inallowing the appel- 
lant to raise this question at this stage of 
the case. 

The result is that this appeal must be 
dismissed with costs. 

Courtney-Terrell, C. J.—I entirely 
agree. I would only add one short obser- 
vation upon the remark by the learned 
Subordinate Judge that there was no evi- 
dence of permanent and exclusive concub- 
inage between Magan and Mangri. It is 
true that the authorities do lay down in 
no uncertain terms that the relationship 
between a Sudra and his dasi in order to 
give rights of succession to their offspring 
must be of a permanent and exclusive 
charactér. The object of this regulation is 
not of anature peculiar to Hindu Law, but 
exists in many other branches of law, 
namely to make certain that the offspring 
are in fact the offspring of the father so 
nearly as the circumstances of life will 
allow such a hypothesis to be accepted. 
But provided that the relationship was 
such as to establish that inference I donot 
think that the requirement for permanencs 
as laid down in the authorities means that 
the relationship must necessarily be 
throughout the life of the woman, who is 
the mother of the offspring and in the 
course of the argument we put to the 
learned Advocate the hypothesis that the 
relationship might have been permanent 
for, say, a period of twenty years and long 
after the birth of the children the relation- 
ship might have been ruptured. He could 
not assert the proposition that in sucha 
case the presumption asto the paternity of 
the offspring would be prejudiced and I 
think he wasright in refraining from this 
assertion, Provided that the relationship 
was permanent and intended to be perma- 
nent during the period covering the con- 
ception and birth of the children the rela- 
tionship is permanent and exclusive for the 
purpose for which such permanence and 
exclusiveness is required, that is to say to 
prove the paternity of the children. In this 
particular case the evidence is, as was 
found by Adami, J., that the woman gave 
birth to two children, thatshe ié still alive, 
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that the children were treated by Magan 
as his children and that they have so 
continued in thatcapacity in the house- 
hold of their father up to the present time, 
That to my mind is sufficient to establish 
the permanence of relationship to such an 
extant as to throw the onus of proof upon 
those who would assert that the relation- 
ship was not in fact permanent but merely 
casual in its mature. For the reasons 
given by my brother Noor I agree that this 


appeal should be dismissed with costs. 
A. Appeal dismissed 


————— — 


PATNA HIGH COURT. 
FULL BENCH. 

Civin Reviston No. 363 or 1929, 
January 19,1931. 
Present:—Sir Jwala Prasad, Kr, Mr. Justice 
Wort and Mr.Justice Kulwant Sahay. 
NIRSAN SINGH—Per:tioneg 
versus 
KISHUNI SINGH—Opprosits PARTY. 


Decree—Ex parte decree set aside in subsequent 
suit—Original suit, whether ^ revives— Tests —Civil 
Procedure Code (Act V of 1908), O. IX,r. 13—Sufficient 
cause, meaning of. : 

As to whether, when an ec parte decree is set aside 
ina subsequent suit, the original suit in which that 
decree was obtained is revived or not depends upon 
the pleadings,the issues and the actual decision in 
the subsequent suit. If upon an issue properly 
raised and tried in the subsequent suit, it is held 
that the claim itself of the plaintiff in the original 
suit was false and fraudulent, the effect of such a 
decision isto put'an end to that suit, and the suit 
cannot be revived and retried. 1f, on the other hand, 
the ex parte decree is set aside on the ground that 
it was obtained by suppression of summons by means 
of fraud and the defendant in the original suit was 
prevented from appearing in the suit, and defending 
it by reason offraud committed by the plaintiff, the 
first suit is revived and the plaintiff of that suit is 


-entitled to have it tried and disposed of in accord- 


ance with law in spite of the fact that in the subse- 
quent suit the Court went into the question as to 
the plaintiff's claim being false as a ground for hold- 
ing that there was reason for him to obtain stealthily 
a decree behind the back of the defendant by fraudu- 
lently keeping him out of the knowledge ofthe suit 
and preventing him from defending the action. 

Pran Nath Roy v. Mohesh Chandra Maiira (1), 
Radha Rama Saha v. Pran Nath Roy (2), Khagendra 
Nath Mahata v. Pran Nath Ray (3), reliedon, Other 
cases referred to. 

The “sufficient cause” referred to in O.IX r. 13, 
Civil Procedure Code, may be, amongst others, the 
suppression of the summons by means of fraud so as 
to prevent the defendant from having any knowledge 
of the suit against him and thus to enable the plain- 
tiff to obtain an ex parte decree, i 


Civil revision against. an order of the 
Munsif, of the First Oourt, Begusarai, dated 
the 27th May 1929. 
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.Meesrs. S.-N. Basu and M.K. Mukherji 
for the Petitioner. 

Messrs. SN, Roy and G. P. Sahi for 
the Opposite Party. 

JUDGMENT. 

Jwala Prasad.—This reference has 
been made under the following circumst- 
ances. The opposite party, Kishuni Singh, 
brought & money euit No. 208 of 1922 on the 
basis of & pro-note for Rs, 500 against the 
petitioner Nirsan Singh and obtained an 
ex parte decree on the 28th June 1922, 
The defendant then appliedgunder O. IX, 
r. 13 of the Code of Civil Procedure to set 
aside the decree. The application was 
dismissed for default, He then instituted 
title suit No. 174 of 1923 in the Court of 
the Munsif of Begusarai for setting aside 
the ex parte decree on the ground that it 
was obtained by fraud, That suit succeeded. 

The opposite party Kishuni Singh, the 
plaintiff in the original suit, then applied 
to the Munsif of Begusarai to restore the 
case to its original file and to decide it on 
merits, The Munsif granted the prayer by 
his order, dated the 27th May 1929. Against 
this orderof the Munsif the petitioner came 
to this Court in Civil Revision No. 363 of 
1929 which was heard by a Division Bench 
of this Court, 

On account of divergence of judicial 

opinion as to the effect of setting aside an 
ex parte decree in asubsequent suit on the 
ground that that decree was obtained by 
fraud the Division Bench, which originally 
heard the case has formulated the following 
question and referred it to this Bench for 
decision. 
. “What is the effect of setting aside an 
ex parte decree in a subsequent suit, based 
on a finding that the ex parte decree had 
been obtained by fraud and that the suit 
itself was fraudulent. Is the previous suit 
revived and can it be reheard on merits,” 

“Now as to whether, when an ex parte 
decree in a subsequent suit is set aside, the 
original suit in which that decree was 
obtained is revived or not depends upon 
the pleadings, the issues and the actual 
decision in the subsequent suit, If upon 
an issue properly raised and tried in the 
subsequent suit it is held that the claim 
itself of the plaintiff in the original suit was 
false and fraudulent, the effect of sucha 
decision isto putan end to that suit, and 
“the suit cannot be revived and retried. If 
on the other hand the ex parte decree is 
get aside on the ground that it was obtained 
by suppression of, summons by means of 
fraud and the defendant in the original 
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guit was prevented from appearing in the 
suitand defending it by reason of fraud 
committed .by the plaintiff, the. first suit 
is revived and the plaintiff of that suit is 
entitled to have it tried and disposed of in 
accordance with law in spite of the fact 
that in the subsequent suit the Court went 
into the question as to the plaintiffs claim 
being false as a ground for holding that 
there was reason for him to obtain steal- 
thily a decree behind the back of the defen- 
dant by fraudulently keeping him out of the 
knowledge of the suit and preventing him 
from defending the action. . 
The remedy of the defendant to have an 
ex parte decree set aside is by an applica- 
tion under O. IX, r, 13 or by a suit. In the 
former casehe is entitled to have the ex 
parte decree set aside upon his satisfying 
the Court that the summons was not duly 
served,or that he was prevented by any 
sufficient cause from appearing when the 
suit was called on for hearing. Order V of 
the Code of Civil Procedure lays down the 
rules and the methods for service of sum- 
mons upon a defendant. It may be per- 
sonal or in any other way provided for in 
the rules. Underr.6 of O, IX when the 
plaintiff appears and the defendant does 
not appear when the suit is called on for 
hearing the Oourt may proceed .ex parte 
only upon proof that the summons .was 
duly served and may pass an ex parte 
decree. Order IX, r. 13 therefore entitles the 
defendant to have the ex parte decree eet 
aside if he satisfies the Court that the 
summons was not duly served upon him, 
He will also be entitled to have the decree 
set aside if he succeeds in showing that he 
was prevented by any sufficient cause, 
from appearing when the suit was called 
on for hearing although on the face of it 
the summons appears to have been served 
in accordance with the rule laid down in 
O. V, Fraud is not specifically mentioned 
inr. 13, but the sufficient cause referred to 
in r. 13 may be amongst others,the-suppres- . 
sion of the summons by means of fraud so 
as to prevent the defendant from having: 
any knowledge of the suit against him and 
thus to enable the plaintiff to obtain an ez. 
parte decree. It is open to the Court to 
go into the question as to the merits of the 
previous suit with the object of determining. 
as, to whether there was motive for wilful. 
and fraudulent suppression of the sum- 
mons in order to obtain a decree based on. 
a false claim by preventing the defendant 
from placing his case before the Oourt. 
In this sense the falsity of the plaintiff's. 
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claim in the original suit may pertinently 
ba gone into in a proceeding under O. IX, 
r. 13; that is, only for the purposeof en- 
abling the: Oourt to decide whether the 
failure to serve notice was fraudulent or 

_ deliberate. 

„If the decres is set aside under O., IX, 
r. 13, the original suit is revived and the 
Court, in the concluding words of the rule, 

shall appoint a day for proceeding with 
the suit” irrespective of the fact that the 

Oourt might have held that there was no 
foundation for the plaintiff's suit and that 
the claim was false, for the enquiry into 
that question was merely incidental to the 
real question of the defendant having been 
prevented from sufficient cause from ap- 
pearing and defending the suit. That 
point has to be determined in the suit 
itself which by reason of the ex parte decree 
having been set aside is revived. 

If the defendant does not succeed in 
having the ex parte decree set aside under 
O. IX, r. 13, still he has a right to have 
it set aside by instituting a regular suit on 
the ground that it was obtained by fraud, 
vide Pran Nash Roy v. Mohesh Chandra 
. Maitra (|), The matter wastaken twice to 

the Privy Oouncil and the view taken by 
the Oalcutta High Court was upheld: 
Radha Rama Saha v. Pran Nath Roy (2), 
and Khagendra Nath Mahata v. Pran Nath 
. Roy (3). In such a suit the defendant as 

plaintiff can succeed only upon proof that 
he was prevented from appearing and 
placing his case before the Court in the 
original suit by means of fraud practised 
upon him, such as, the suppression of 
summons by fraudulent means etc, and 
asa motivo for the fraudulent conduct of 
the plaintiff he may attack the original 
suit in which the ex parte decree was 
obtained as being fraud from beginning 
to end and that the plaintiff's claim itself 
was false and there was absolutely no 
foundation for the suit. : 

Thus, waereas the principal issue in the 
subsequent sit is the obtaining ‘of the 
ex parte decree by fraudulent means, such 
as, suppression of su amonsetc, the question 
as to whether the claim of the plaintiff in 
the original suit was false and fraudulent 
may be gone into as affording a motive for 
the plaintiff in the original suit having 
stealthily obtained the ex parte décree 
against the defendant by preventing him 


Quo 
128 0.175; 5C. W.N. 757 (P. O) 
(3) 29 O. 395: 29T. A. 99; 4 Bom. ; 
NGAYA, 8 Sar, 266 (B. O) om. L. R, 363; 6 C. W. 
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from appearing in’ Court and exposing 
the falsity of the plaintiff's claim. The 
Court might have gone into the question 
only incidentally orit might have formed 
the subject-matter of a clear decision 
upon an issue raised and tried between 
the parties. In the former case simply 
the ex parte decree is set aside and’ the 
parties are relegated to their former posi- 
tion and the suit is restored and the 
plaintiff's claim enquired into and disposed 
of in accordance with law, If, on the other 
hand, the decree is set aside not only 
upon the ground of suppression of sum- 
mons by fraud but upon the ground that 
the original suit itself was fraudulent and 
the plaintiff's claim was false, the suit 
cannot be restored and retried for the 
issue, whether the plaintiff in the original 
suit had a right to obtain a decree against 
the defendant on the facts alleged in the 
plaint, has already been determined in the 
secOnd suit and the sams question Gannot 
bs agitated in any suit whether that suit in 
point of time was instituted before or was 
subsequently instituted. The principle of 
res judicata would bar ths determination of 
the same question. 


At the bar the following authorities were 
cited : Chandi Prasad Misra v. Gobind (4), 
Bhairo Prasad S thu v. Ram Chandra Prasad 
(5), Damodar Prasad v. Ram Sarup Kumar 
(4), Ram Narain Lal Shaw v. Tookt Sao (7), 
Ashrafi Lal Mahtha v. Surjamaya Misrain 
(3), Ramachandra Prasad v. Parbhu Lal 
Ram Ratan (9) Lalji Thathra v. Ganga 
Thathra (10), Lilabati Misrain v. Bishun 
Chowbey (li) Khajooroonissa v. Rowshan 
Jehan (12), Khetra Mohan v. Mangobinda 
Pal (13) and Dharnidhar Aditya v. Hemnaga 
Chandra Jana (14). 

Atier having carefully considered them 
the above seems to be the correct view 


(4) 39 Ind. Cas, 791; I. W. 499. 


P.L. 

(5) 45 Ind. Cas. 253; 4 P. L, W, 373. 

(6) 71 Ind. Cas. 813; 1 P. L.. T. 102; (1923) Pat. 137; 
1 Pat. L. R. 252; A. I. R. 1923 Pat. 327. 

(7) 58 Ind. Oas. 182; 5 P. L. J. 259; 1 P. L. T. 118; 
(1920) Pat. 98; 2 U. P. L. R. (Pat) 51. 

(8) 82 Ind. Cas. 181; 6 P. L. T. 150, (1924) Pat, 253; 
A. 1. R. 1924 Pat. 758. 

(9) 101 Ind. Oas 718; 8.P.L, T.193; A. I. R.1927 
Pat. 183; 6 Pat. 458. 

(10)104 Ind. Cas, 137; 9 P. L. T. 7; A. I. R. 1927; Pat. 


(11) 6 O. L J. 621. 

(I2) 2 0,184; 3 I. A. 291; 3 Sar. 629; 26 W. R.36; 
3 Suther 287 (P. O.) 

(13)6 Ind. Oas. 13; 14 O. W. N. 558. 

(14) 41 Ind. Cas. 956; 21 0. W. N. 1087; 27 CO. L, J. 
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although in scme ofthe cases there is scme 
apparent expression of contrary views. 
Therefore, the answer to the question under 
reference as to what is the effect of setting 
aside an ex parte decree in a subsequent 
suit based on frsud and whether the pre- 
vious suit is revived or rot depends upon 
ihe: pleadings, theissues and the actual 
decision in the subsequent suit as indicated 
above. " 

Now uncer tHe rules of this Court we 
have to decide the application in revision 
filed. by the petitioner. The plaintiff no 
doubt alleged in the plaint in the subse- 
quent suit No. 174 of 1923 that he had not 
taken apy money from the deiendant or 
executed any hand-note, but no relief was 
claimed by him upon this allegation. He 
claimed only the following reliefs :— 

(1) * That on determination of the above 
points it may be held by the Court that the 
defendant an ‘suppressing’ the service of 
the summons to the defendant, i. e., without 

. ite service and without the knowledge and 
information of the plaintiff: obtained an 
ex parte fraudulent decree in Small Cause 
Court Suit No 208 of 1922 against the 
plaintiff on the 28th June, 1922. 

(2)'*That on determination ofthe above 
facte the said ex parte decree may be held 
to be inoperative, in-effectual and illegal 
and be set aside." 


L4 

The only issues raisad were as follows:— 

(1) “Is the suit barred by s. 11 of the 
Code of Civil Procedure?” 

(z) “Was the summons ia Suit No. 208 of 
1922 fraudulently and surreptitiously served 
as alleged by the plaintiff?” 

The Munsif decided both the issues 
against the petitioner. On appeal by him 
the Subordinate Judge by his decision, 
dated the 13th July, 1925, reversed the 
decision of the Munsif on both the points 
and decreed the plaintifi’s suit. There was 
no issue framed as to the plaintiff's claim 
based on the hand-note being false or 
fraudulent,  . 

. The Appellate Court incidentally went 
into that question and made the following 
observation}:— There can, therefore, be 
no doubt that in sucha case the Court 
is not precluded from examining the 
circumstances in which the disputed 
decree was passed. Thet is to say the 
Court has got the power in such a 
case to ascertain whether there was any 
fcundation for the previous suit in which 
the decree in question wes passed. I hare, 
therefore, to icok to the circurmsterces in- 
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which the sain hand-note in question was 
executed.” 

Therefore, the genuineness or otherwise 
of the hand-note was looked into by the 
Appellate Court for the express purpose of 
finding out whether there was reason for 
the plaintiff to have the summons suppres- 
sed. The Court did not decide expressly 
and clearly that the hand.note was forged 
or that the plaintiff's suit was fraudulent. 
It simply says: “These fasta amd circum- 
stances are indeed very suspivious, If there 
was really suppression of wsrvice of sum- 
mons on the plaintifffin (hs said money 
suit this Court on the face of the aforesaid 
fact and circumstances must hold that tke 
said suppression was delibusmte and at the 
instance of the defendant with the object of 
enabling him to snatch’ a decree from the 
Court in the absence of the plaintif.” 
Keeping this in view, theretore, the Oourt 
decided only in that case that, "In such 
circumstances this is a fit case in which 
this Court must hold that plaintiff succeed- 
ed in establishing suppression of service on 
him. The said suppression of service, in 
view of the facts and circumstances, must 
be held to have been deliberate on the 
part of the defendant who didit with the 
object of getting a decree from the Court 
bebind the back of the defendant.” 

The question, therefore, whether thé 
hand-note on the basis of which the former 
suit was instituted was not decided in that 
case and has yet to be decided in the case 
in which the ex parte decree has been set 
aside by virtue of the subsequent Suit 
No. 174 of 1923, The original suit is, there- 
fore, revived and has been rightly restored 
by the Munsif to be disposed of in accord- 
ance with law. The result is that the peti- 
tioner's application to this Oourt in Civil 
Revision No. 363: of 1929 must be dismissed 
with costs: hearing fee three gold mohurs, 


Wort, J.—I agree. 
Kulwant Sahay, J.—I agree. 


A. Revision dismissed, 
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PATNA HIGH COURT. 

Orvin Reviston No. 665 or 1230. 
December 1, 1930. 
Present:—Sir Courtney-Terrell Krt., Ohief 
Justice and Mr. Justice Muhammad Noor. 
RAJENDRA PRASAD BOSE 
AND ANOTHER—DBORBE-HOLDERS— 

PETITIONERS 


versus 
GOPAL PRASAD SEN —JODGMENT- 
» DEBTOR—OPPo&8vTE PARTY. 

Civil Procedure Code (Act V of 1908), O. XLV, r. 15 
—Privy Council appeal—Review—Power of High 
Court or executing Court to stay execution pending 
application for review. 

The mandamus of O. XLV,r. 15, Civil Procedure 
Code,is clear and mandatory and neither the executing 
Oourt nor the High Oourt has power to stay the 
execution of adecree of the Privy Council on the 
ground that an application for review has been 
made to the Privy Council. 

Civil revision against an order of the Sub: 
odse, Cuttack, dated the 17th November, 

Mr. Shiveshwar Dayal, G. P. Das and P. 
Misra for the Petitioners. 

Mr. Abdur Rahim, K. P. Jayaswal, S. 
P.Sen and N. N. Sen, for the Opposite 


Party. 
JUDGMENT. 

Courtney-Terrell, C, J.—This is an 
applieation in civil revision from an order 
made by the Subordinate Judge of Outtack 
in the following circumstances. The ap- 
plicants brought a suit for possession and 
for mesne profits against the defendant 
alleging him to bea trespasser. The case 
ultimately went up to the Privy Oouncil 
and there the applicants were successful 
and obtained their decree as claimed by 
them. This Court, upon an application 
made to it, sent the order of the Privy 


Council down to the lower Court for execu-: 


tion. It occurred to the respondent that 
there was a possibility of inducing the 
Privy Council to review the order made by 
that tribunal, and accordingly the res- 
pondent informed the Subordinate Judge 
that an application for review had been 


made and that money had been transmitted. 


to London for the purpose of prosecuting 
the application for review. We are told, 
not thatitis material to this decision but 
itis of interest, that the application for 
review to be based upon an allegation of 
mistranslation of a certain document which 
had been considered bythe Privy Oouncil 
in deli-zring their judgment. The leafned 
Subordinate Judge, upon these facts be- 
ing brought to his notice, stayed the exe- 
cution of the decree which had beem sent 
to him by this Oourt to execute. It is 


In the matter of GOLAKH NATH DE, A PLEABER, 359 


hardly necessary to observe that under 
O. XLV, r. 15, which deals with the execu- 
tion of an order of the Privy Council, the ex- 
ecuting Court had no power whatever to 
stay the execution, The mandamus of 
O. XLV, r. 15, sub-r. 2 is clear and obliga- 
tory upon the Subordinate Court. There 
are circumstances in which a Oourt may 
stay the execution of a decree pending an 
appeal; but here no question of such 
circumstances arises. The final decree 
had been passed and it was the duty of the 
executing Oourt to execute that decree 
without delay; and neither the Subordinate 
Oourt nor this Court has any power 
whatever to stay the execution of the 
decree. 

In my opinion, therefore, this applica- 
tion for revision should be allowed with 
costs and the Subordinate Court should 
be directed to execute thedecree and deliver 
possession forthwith. Hearing fee: fifteen 
gold mohurs. 

Muhammad Noor, J.—I agree. 

A Application allowed, 


— —ÀÀ——— 


PATNA HIGH COURT, 
FULLBENCH. 
Orvin REFERENOB No. 3 or 1930. 

December 1, 1930. 

Present :—Sir Courtney-Terrell, KT., 

Ohief Justice, Mr. Justice Adami 

and Mr. Justice Muhammad Noor, 

Inthe matter of GOLAKH NATH DE, A 
PLEADER. 

Legal Practitioners’ Act (XVIII of 1879), ss. 12, 18 
—Conviction of Pleader for breach of Salt Law—Mis- 
conduct—Suspension from practice. 

Where a Pleader was convicted with a number 
ofother people for an offence under the Salt Act 
whieh he committed by way of political demonstra- 
tion and was sentenced to rigorous imprisonment, 
their Lordships held that offences of this nature 
could be dealt with under the Legal Practitioners’ Act, 
and suspended the Pleader from practice for a period 
of six months. 

Oivil Reference made by the District Mag- 
istrate, Balasore dated the 5th May 1950. 

Mr. C.M. Agarwala, Assistant Govern- 

ment Advocate, for the Orown. 
JUDGMENT 

Courtney-Terrell, C. J.—The per- 
son to whom these proceedings relate is 
Golakh Nath De, a young pleader of Bala- 
Bore; was admitted in the year 1928. He 
was convicted together with a number of 
otherpeople for an offence under the Salt 


Law which he committed by way of political 
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demonstration and the offence was commit- 
ted after warning. He was sentenced to 
rigorous imprisonment for a period of six 
months and itis fairly presumable from 


the circumstances that having little or no ' 


professional business he devoted himself 
to this form of activity by way of occupa- 
tion of his time. He had been called 
upon under the Legal Practitioner’s Act 
to show cause on a, letter of reference by 
the District Magistrate, why he should 
not be either removea from the rolls or 
suspended from practice for a conduct 
which is inconsistent with his position as 
pleader and an Officer of the Oourt and 
with those privileges which attach to his 
profession and oífice. It has been made 
abundantly clear by judgments of the 
Privy Oouncil and of other High Courts 
that offences of this nature can clearly be 
dealt with under the Legal Practitioners’ 
Act. He has addressed to this Court a 
letter, which is mildly contumacious and 
affords no excuse for his conduct. It ig 
right that in the circumstances he should 
be brought to realize that the conduct of 
which he has been convicted is inconsistent 
with the duty of a professional lawyer; and 
we, therefore, suspend him for & period of 
six months from this date. 
Adami. J.—I agree. 
Muhammad Noor, J.—I agree. 


A, Order accordingly, 


PATNA HIGH COURT, 
ORIMINaL APPRAL No. 85 oF 1929. 
June 24, 1929. 

Present :—Sir Courtney-Terrell, KT., 
Onief Justice and Mr. Justice Rowland. 
KALU MANJHI—APPLICANT 
versus 
EMPEROR—Opposire Parry, 

Criminal Procedure Code (Act V of 1898), s. 34,2— 
Examination of accused—Object—Use of accused's 
statement to fill up gaps in prosecution evidence, legality 


of. 

Trader 8. 342, Oriminal Procedure Oode, it is not 
proper forthe Court,in examining the accused, to 
seek in any way to entrap him into admissions 
. whieh may fill gaps in the prosecution case, But 
where the Court has not done any such thing and 
the questions put are straightforward, the answers 
given by the accused can rightly be taken into 
consideration under s. 342 (3), Oriminal Procedure 
Code, and he can be convicted even though, if he 
had not been examined, the prosecution evidence 
must have fallen short of being sufficient to prove 
the guilt of the accused, 


KALU MANJHI 9, EMPEROR. 
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Oriminal &ppeal from the decision of the 
Sessions Judge, Purnea, dated the l6th 
March 1929. 

Mr. S. M. Gupta, for the Appellant. 

Mr. C. M. Agarwala, for the Crown. 


JUDGMENT. 

Rowland, J.—This appeal arises out 
of a trial by the Sessions Judge of Purnea 
ia which Kalu Manjhi and Phurlai Manjhi, 
Santals, were convicted under s. 398, Indian 
Penal Code, and sentenced each to be im- 
prisoned rigorously for sevén years. Both 
the accused appealed and the appeal of Kalu 
was dismissed summarily, that of Phurlai 
being admitted for hearing. 

The occurrence took place on the evening 
of 2nd November, 1928, onthe road along 
which Ram Kumar Marwari, Rameshwar 
Marwari and Hari Bux Marwari were re- 
turning with their ponies and merchandise 
to their homes from Sonaili hat. . On the 
way they were aecosted by three or four 
men armed with lathis and axes who de- 
manded that they sbould. give up the 
goods they had with them. Ram Kumar 
was assaulted with a lathi and received 
slight injuries, Kameshwar also received 
some scratches. There was-a scuffle in 
which Ram Kumar took away & lathi from 
one of the assailants and also bit the arm of 
one of the assailants. and took from him 
an axe which he wascarrying. The prinici- 
pal witnesses Ram Kumar, Rameshwar and 
Hari Bux were unable toidentify any of the 
robbers. In the course of the Police inves- 
tigation it transpired that Kalu Manjhi had 
markson his arm of being bitten by human . 
teeth andit was in consequence of state- 
ments made -by him and by the other ac- 
cused Phurlai more than through anything 
that the prosecution witnesses had- been 
able to establish, thatthey were put on their 
trial, The eye-witnesses prove nothing as to 
the identity of the accused but they descri- 
be the course of the occurrence as summar- 
ized above. 

The accused gave & different version, but 
their statements were to the effect that they 
were the persons who had encountered the 
Merwaris. In the Magistrate's Court, Kalu 
had said that he and Phurlai were going to- 
gether and Phurlai also said: “1 was on 
the right ade of Kalu. He was caught 
hold of. I fled away." 

The story waselightly altered when they 
were exar ined in the Courtof Sessions where 
Kalu said that bcth of the Marwaris caught 
bold of him with their hands, Phurlai Man- 
jhi went away ahead, Phurlaiin his state 
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mentsaid: “I was ahead and Kalu was 
following me. 1 am not'an eye witness." 

The examination of an accused person is 
taken in inquiries before commitment under 
s.. 209, Oriminal Procedure Code and: at the 
trial under s. 342, In both these sections 
the examination of the accused is stated 
to be “ for the purpose of enabling him to 
explain any circumstances appearing in the 
evidence against him." 

In the present case we have the peculiar 
position that if the accused had not been 
examined at all the prosecution evidence 
must have fallen short of being sufficient to 
prove that these accused persons were the 
men who committed the offence. I have no 
doubt that in sucha case it is not proper 
for the Court in examining the accused to 
seek in any way to entrap him into admis- 
sions which may fill gaps in the prosecu- 
tion case but the Court has not done any 
such thing in the present inquiry or trial. 
The questions put were straight-forward. 
The accused were asked whether they had 
committed the offence and what they had to 
say. The statements given by Kalu and by 
the appellant were, therefore, rightly taken 
into consideration under s. 342 (3), Oriminal 
Procedure Code, and when soconsidered 1 
have no doubt that they support and justify 
the conviction of the appellant. 

As regards sentence, the trial Court has 
imposed a sentence of seven years’ rigorous 
imprisonment. We have considered whether 
this sentence should not be reduced; but 
highway robbery, more’ particularly when 
it is committed between sunset and sunrise, 
cannot be regarded as other than a very 
serious offence andin the District of Pur- 
nea from which this case comes, its preve- 
lence seems to make it imperative that a 
very substantial sentence should be imposed 
when there is a conviction, I would, there- 
fore, dismiss the appeal. 


Courtney-Terrell, C. J.—I agree. 


A. Appeal dismissed. 


BENI PRASAD V. PARMESEWAR SINGH. 
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PATNA HIGH COURT. . 
Szoonp Arprats Nos,1388 ro 1393 or 1926, 
July 1, 1939. 

Present:—WMr, Justice Ross and Mr. 
Justice Chatterji. 
BENI PRASAD AND OTBE&S—PLAINTIFPS 
— APPELLANTS 
versus 
PARMESHWAR SINGH AND oTHERS— 
DEFENDsaNTS—RESPONDENTS. 

Mortgage—Simple mortgage—Morigagor's powers— 
Commutation of produce rent to cash vent, whether binds 
mortgagee—Transfer of Property Act (IV of 1882), 
ss. 58, 66. I 

Inthe case of & simple mortgage, the mortgagor 
is restrained from alienating the mortgaged property 
but he is not divested ef, or restricted in, the ma- 
nagement of the property. Therefore, where the mort- 
gagor commutes produce rent into cash rent after 
the execution of the mortgage,the conversion will 
bind the mortgagee if it was an honest conversion. 
But it was not an honest commutation, and the secu- 
rity deteriorated in consequence, the commuted rate 
is not binding on the mortgagee. 

Natho Singh v. Lachu Singh (1), Madan Mohan 
Singh v. Rajkishori Kumari (2), Mathura Bai v. 
Mandil Das (3), Anand Ram Marwari v. Dhanpat 
Singh (4), Beni Presad v. Gangoo Singh (5), Reynolds 
v. Ashby(6) and Balmukand v. Motilal Barman (7) re- 
ferred to. 


Second appeal against a decision of the Dist- 
rict Judge, Gaya, dated the 26th July, 1926. 
Messrs. S, M. Mullick,Manohar Lal, Anand 
Prasad and C, P. Sinha, for the Appellants. 
Messrs, Shiveswar Dayal and Syed Hasan, 
for the Respondents. 
JUDGMENT. 

Ross, d.—These are appeals by the 
plaintiff in rent suits for the years 1330 to 
1332, The plaintiff claimed produce rents, 
The defence was that the rents had been 
commuted to cash rents in 1916 and this 
defence has been accepted by both the 
Oourts below. It appears that the plaintif 
took a mortgage of this village Kochgaon, 
in 1914 and in 1919 brought a suit on the 
mortgage which was decreed, and in execu- 
tion of the decres the plaintiff purchasad 
the property in 1922. The suit is for the 
renta of the next three years. 

The contention on behalf of the appellant 
is that the value' of the property has been 
seriously diminished by the commutation, 
so much so that the property is not now 
worth what the plaintiff paid for it. The 
matter was put in this way that the gross 
rental according to the Record of-Rights for 
nakdi land is Rs. 7,000. There are 150 
bighas of bhaol land. The Government 
revenueis Rs 2,200and the road-cess Ra, 600. 
Therefore the income will be Rs. 4,200 
plus the produce rent of 150 bighas, Bet 


‘this has been commuted at rates between 


Re, 9 and Rs. 4 so that the total income ig 
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about Ra. 4,700, while the plaintiff paid 
Rs. 1,50,500 for the village. It has been 
found by the Courts below that if produce 
rent had been decreed it should have 
been at the rate of 10 maundsa  bigha 
for paddy and 7 maunds abigha for bhit 
lands. And this at the Gazette prices 
would have been Rs, 15 for paddy lands 
and Rs. 10 for bhit lands. It is argued 
that if these be the true values of the 
produce then the commutation has been 
dishonestly made in fraud of the mortgagee. 

There is another point which is taken 
inthis connexion, namely that the areas 
have been seriously reduced in every case. 
The details have been given by comparison 
of the entries in the khatian with the areas 
given in the hukumnama and the result 
is that, whereas the khatian areas are 23°74 
acresin all, that is 38 bighas, the areas 
given in the hukumnama are 24 bighas, 
19 kathasand 9 dhurs, The learned Dis- 
trict Judge, who seems to have been under 
the impression that it was only in some 
cases that the area in the hukumnama 
did not tally with the settlement area, 
considered that this point was immaterial. 
Butin my opinion it is a point of very 
great importance in judging whether this 
was an honest commutation or not. The 
plaintiff states his readiness to have the 


- rents commuted by a Revenue Officer. 


On behalf of the respondents it is argued 
that the case is governed bys. 66, Transfer 
of Property Act, and all that has to be 


-considered is whether the plaintiff's security 


was imperilled and reliance was placed 
on & decision of this Oourt in Natho 
Singh v. Lachu Singh (1). The appellant 
on the other hand, relies upon a line of 
decisions derived from Madan Mohan Singh 
v. Rajkishori Kwmari (2), which lay down 
that in certain circumstances the burden 
of proof is on the tenant to show that the 
lease or the commutation is good: Mathura 
Rai v. Mandil Das(3); Anand Ram Marwari 
v. Dhanpat Singh (4), and Beni Prasad v. 
Gangoo Singh (5). The circumstances in 
these cases were very remote from the 
circumstances of the present case and 
their authority has perhaps been shaken 
by the decision which I have referred to 
in Natho Singh's case (1). It will be observed 
that the decision in Madan Mohan Singh's 


(1) 107 Ind. Cas. 156; A. I. R. 1928 Pat, 238. 
(2) 39 Ind, Cas. 182; 21 C. W. N. 88; 15 O. L. J. 384. 
(3) 56 Ind. Oas. 805; 1 P, L. T. 382; (1921) Pat. 165. 
(9 38 Ind. Cas 3152 P. L. W. 341; IP. L. J. 563. 
nd. Cas. 287; A I. R. 1928 Pat. 372; 5 
m 9 P. L. T, 792. 7 PON 
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case (2) rests upon &. dictum of Romer, L. 
J.,in Reynolds v. Ashby (6): . 

“It would be dangerous if anything like 
& general authority 'to the mortgagor to 
deal with or affect the mortgaged property 
could be implied from the mere fact that the 
mortgagee has not taken possession of it,” 

In Natho Singh’s case (1) their Lordships 
cited with approval a passage from Sir 
Hari Singh Gour’s. Commentary on the 
Law of Transfer, where evidently, with 
reference to this case, it was said that this 
view follows the English law but ignores 
the different standpoint from which the law 


views the mortgagee’s rights in this 
country.” : 
The justice of this criticism is apparent 


from the comment made by Fisher on 
Reynolds v. Ashby (6). Thelearned author 
is dealing with the question of fixtures and 
hire-purchase agreements which was the 
question in Reynolds v. Ashby (6) and says: 
“In such cases, if the mortgage is a legal 
mortgage and the mortgagee had no notice 
to the hire-purchase agreement, or the latter 
was made subsequently to the mortgage, 
the title of the mortgagee will prevail over 
that of the manufacturer by virtue of his legal 
title unless the mortgagee has acquiesced in 
their removal." 

It is evident, therefore, that the decision 
in Reynolds v. Ashby (6) and the observa. 
tion of Romer, L.J., rested upon the legal 
title being in the mortgagee: but that is a 
eonception which is unknown to the Indian 
law of mortgage, and in this matter the 
Oourts must be bound by the definition of 
a mortgagein s. 58, Transfer of Property 
Act. This danger was pointed out by 
Jenkins, O. J., in Balmukund v. Motilal 
Barman (7). The Court was there dealing 
witha lease granted by & mortgagor after 
the date of the mortgage and there his 
Lordship observed as follows: “The rela- 
tive positions of a mortgagee and of a tenant 
under a tenancy created by the mortgagor 
after a legal mortgage is well-settled in 
England, butit would be a mistake to app- 
ly these English rules to the relations 
resulting from an Indian simple mortgage:” 
and he followed the decision in Banee 
Pershad v. Reet Bhunjun Singh (8), observing 
that the propriety ofthat decision had never 
been questioned. The principle laid down 
in that case was that the mortgagor was 
Yestrained from alienating the property 


(6) (1903) I. K. B 87; 72 L. J. K. B. 51; 87 L. T. 640; 
51 W. R. 405; 19 T. L. B. 70. 
(7) 32 Ind. Cas. 195; 20 O. W. N. 350. 
(8) 10 W. R. 325. 
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which he had pledged, but he was not di- 
vested of, or restricted in the management 
of the property and, as long as nothing took 
place which impaired the value or impeded 
the operation of the mortagee's lien, the 
Court thought that the mortgagor, in 
creating a temporary lease, acted within 
his powers and that the purchaser had no 
legitimate cause of complaint, According 
to this decision, therefore, the test would be 
whether the commutation in the present 
case impaired the value or impeded the 
operation of the mortgagee’s lien. Itis said 
that the mortgaged property did not fetch 
the amount of the decree and that the plain- 
tiff had to obtain a personal decree for the 
balance. This is a fact which evidently has 
& bearing on the question ; but the primary 
question for decision is whether the com- 
mutation was an honest conversion of the 
produce rent into cash rent ata fair rate. 
If it wae, then the plaintiff has no ground of 
complaint,because there is no guarantee that 
bhaoli rent will always remain bhaolt, But 
if it was not an honest commutation, and the 
security deteriorated in consequence, the 
commuted rate cannot be made the basis of 
the decree, 


These questions have not been considered 
from this point of view and the cases must go 
back, I would, therefore, allow these appeals 
and set aside the decrees of theDistrict Judge 
and remand the appeals for re-hearing. 
Oosts will abide the result. 

Chatterji,J.—I agree. 


A. Case remanded, 


PATNA HIGH COURT. 
MisOBLLANEOUS APPEAL No 218 oF 1929, 
November 14, 1930, 

Present :—Sir Courtney-Terrell, KT., 
Chief Justice and Mr. Justice Adami. 
(Maharajadhiraj) KAMESHWAR SINGH 
BAHADUR-—DEGREE-ROLDEg— 
APPELLANT 


versus . 
HIRDAY SINGH AND oTRERS—J ULGMENT- 


: DEBTORS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908) O. XLI, r. 
27—Admission of additional evidence—Courts should 
not be too technical. 


KAMRSAWAR SINGH BAHADUE V. HIRDAY SINGH, 


363 


The Appeliate Court should not take an extremely 
technical view ofits duty to exclude further evidence 
inappeal. It should permit the appellant to pro- 
duce such evidence if it is necessary for the ends of 
justice, 


Miscellaneous appeal against order of 
District Judge, Bhagalpur, dated the 13th 
May, 1929. 

Messrs. Murari Prasad and S. Saran, for 
the Appellant. 

JUDGMENT. 

Courtney-Terrell, C. J.—In this 
case we think that the learned District 
Judge was in error in the exercise of his 
discretion to admit additional evidence on 
the hearing of the appeal. The facts are 
that the decree-holder got a rent decree 
on 25th February, 1926, and made an ap- 
plication on 5th May, 1926, for execution. 
That was dismissed for default and the 
last step taken was on 27th November, 
1926, and afresh application was made cn 
16th November, 1627. The property was 
sold and the judgment-debtors applied on 
4th July, 1928, to set aside the sale. The 
Munsif found that no substantial loss had 
accrued to the applicant by reason of any 
irregularity considered a8 such but as under 
O. XX1, r.22, Civil Procedure Code, no 
S had been served, the sale was 
void. 

The decree-holder appealed and filed a 
certified copy of the previous case with 
8 view to showing that the present case 
was proceeded with within one year of the 
last case and ofcourse no notice would be 
necessary. Thecopy of the record ofthe 
previous case had not been placed before 
the Munsif, itis said, because the record 
was at that time at Bhagalpur in connexion 
with another matter. It may further be 
said that no certified copy of the proceed- 
ings was put in as evidence before the 
Muneif. Nevertheless, the learned Judge 
should not have refused to look into it 
and should not have taken a narrow view 
of the rules of procedure, In order to 
do justice between the parties he should 
have taken into consideration the profer- 
red evidence of the facts which would 
establish that no notice was required. By 
reason of this extremely technicsl view 
of his duty to exclude further evidence the 
creditor has been kept out of his money 
unnecessarily, We, therefore, set aside 
‘the order of the Subordinate Judge toge- 
ther with the order of the Munsif. We 
have looked at the certified copy of the 
proceedings in the former case and it is 
clear that the present case is within one 
year of ihe former case. The sale was, 
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therefore, correctly conducted and should 
stand. . ‘There has been no appearance on 


‘behalf of the respondents and there will be 


no order as tothe costs of this appeal. 


Adami, J.—1 agree. 
A, Order accordingly. 


PATNA HIGH COURT. 
FULL BENCH. 
PauPER ÁPPLiCATION No. 7 of 1929, 
January 20, 1931, 
Present: —Mr. Justice Jwala Prasad, 
Mr. Justice Wort and Mr. Justice Kulwant 
i Babay. 
TILAK MAHTO— APPR OANT 
wersus ` 
AKHIL KISHORE AND oTHERS— 
OrposvrR-PaArTy 
Civil Procedure Code (Act V of 1908, 0. XLIV, r.1 
—Application for leave to appeal in forma pauperis— 
Order issuing notice—Effect—Respondent's right to 
show that case does not fulfil requirements of O. XLIV, 


. I. 
4 Held by the Full Bench—After amnotice is issued to 


' Show cause why the application for leave to appeal 


in forma pauperis should not be granted, it is open 
to the opposite party to show that the case did not 
satisfy the proviso to:O. XLIV, r. 1, Civil Proce- 
dure Code, in other words thatit was not shown that 


' the decree was contrary to law or to some usage having 


. 


the force of law or was otherwise erroneous sor unjust, 
Bachan Daiv. Jugal Kishore (1), Raghunath Pra- 
sad v. Musammat Rampiari Kuer (2), Musammat -Bibi 
Sogra v. Radha Kishun (3), overruled. 
Basant Kuar v. Chandulal (4) followed. 
Krishnasami Panikondar v. Ramasami Chettiar (5), 
Sakubai v. Ganpat Ramkrishna (6) referred to, _ 
KulwantjSahay J.— The order directing the issue 


' of à notice does not decide the question finally; it only 


shows that the Courtin' issuing the notice was satis- 
fied that there was -a prima facie 
ought to be heard and decided under O, XLIV, r.l 
and in calling upon the opposite party to show cause, 
the Court could not preclude him from showing that 
the case did not comply with the provisions and was 
not a fit case in which leave ought to be granted. 

Wort, J.—1t would be unjust and therefore unlaw- 
ful to finally decide in the application for the issue of 
arule the question of whether a pointof law did 
arise and thus shut out the respondent on the hearing 
of the application from arguing that no such question 
of law arose and that therefore the applicant should 
not be allowed to appeal in forma pauperis. 

Mr. Chaudhry Mathura Prasad, for the 
Applicant. 

Mr. Shiveshwar Dayal, for the Crown 

JUDGMENT.. _ 

Jwala Prasad, J.—The question re- 

ferred to the Full Bench runs as fol- 


lows : ; ] 
“The question of lawto be submitted 


is whether upon hearing ofthe rule under- 
O XLIV, r. 1, the question of whether . 


judgment is contrary to law or not can 
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be considered and whether the decision 
of Sir Dawson Miller in Bachan Dai v, 
Jugal Kishore (1) was rightly decided." 

In thecourse of the judgment in the 
above case Sir Dawson Miller stated : 

“The learned Judges who heard the 
Application instead of rejecting it as they 
were entitled to do under O. XLIV; r. 1 if 
they had no reason to think that:the 
decree was contrary to law or otherwise 
erroneous or unjust, admitted the appli- 
cation; that is to say, they said that the 
Application will be heard, and they 
ordered notice to be served upon‘ the’ 
opposite party and the Government Ad- 
vocate. The object of that was undoubt- 
edly that an enquiry should be made 


‘into the pauperiem of the Applicant, the 


Oourt being satisfied that there was a 
proper case to present in appeal. We 
are, therefore, not concerned with the 
question now whether the proviso toO, 
XLIV,r. 1, has been complied with.” 

This view was adopted inthe subsequent 
cases of this Court Raghunath Prasad v. 
Rampiari Kuer (2) and Bibi Sugra v. Radha 
Kishun (3). The Lahore High Oourt has 
dissented fromthe decisions of this Court 
and hastaken a contrary view in thecase 
of Basant Kuar v. Chandulal (4). In the 
present Application (No. 7 of 1929) which 
came up for hearing: before a Divisional 
Bench of this Court, Wort “and Fazl Ali, 
JJ. were’ inclined to agree with the 
Lahore High Oourt as against the view 
taken by this Oourt and have consequently 
referred the question to this Full Bench. 

Upon a true construction of r. 1, O. 
XLIV, relating to pauper appeals, lhave 
no hesitation in holding that the view 
taken by the Lahore Hign Court is correct. 
In order to appreciate the import and 
scope of theaboverulel would by way of 
analogy refer to the relevant provisions 
in O. XXXIII, Oivil Procedure Code, 
relating to suits by paupers. Rule 5 says: 
"The Oourt shall reject an Application for 
permission tosue as a pauper... 

(a) where it is not framed and presented 
in the manner prescribed by rr, 2 and 3; or 
(b) where the Applicant is not a pauper; 
or: ' 


a L R. 1924 Pat. 791; 2 Pat. L. Re 153;8P.L° 
ll 


T. 119. 
my 109 Ind. Cas. 645; A. IR. 1928 Pat. 118; 6 Pat, 


(3) 114 Ind, Cas. 210; A. I. R. 1929 Pat, 27; 7 Pat. 
325. 10 P, L. T. 46, 
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(c) where he has, within two months 
next:before the presentation of .the Ap- 
plication, disposed of any property freudu- 
lently or in order to be able to apply 
for permission to sue as & pauper ;.or 

(d) where his allegations do not show 
a cause of action, or 

(e) where he has entered into any agree- 


ment with referenceto the subject-matter - 


of the proposed suit under which any other 
person has obtained an interest in such 
subject-matter.” 

Rule 6 says: "Where the Court sees no 
reason to reject the Application on any 
of the grounds stated in r. 5, it shall fix 
a day (of which at least ten days clear 
notice shall be given to the opposite-party 
and the: Government Pleader), forfreceiving 
such evidence as the applicant may adduce 
in proof of his pauperism, and for hearing 
any avidence which may be adduced in 
disproof thereof." 

The form of notice referred to in this 
rule has been prescribed in item No. 12 
of Appendix H. which runs as follows: 
““W hereas...... has .applied tc this Court for 
permission to institute a suit against...... 
in forma pauperis under O. XXXIII, Civil 
Procedure Code, 1908; and whereas the 
Court sees no reason to reject the Appli- 
eation; and whereas the...... day of......19 
has been fixed for receiving such evidence 
as the Applicant may adduce in proof 


of his pauperism and for hearing any 


evidence -which may be adduced in dis- 
proof thereof: Notice is hereby given 
to you under r. 6, O. XXXIII, that in case 
you may wish tooffer any evidence to dis- 
prove the pauperism of the Applicant, you 
may do 60 .on appearing in this Court on 
the said day of......19...... 

Rule 7, sub.r. (2) says : ""The Court shall 
also heàr any argument which the parties 
may desire to offer on the question whe- 
ther, on the face of the Application and 
of the .evidence (if any) taken by the 
Gourt as herein provided, the Applicant 
is or is not subject to any of the 
prohibitions specified in r. 5” and sub-r. 3 
says: 
or refuse to allow the Applicant to sue 
as & pauper.” 

The Court must reject 
tion for permssionto sue as a pauper" 
when it is presented and need not issue 
to the opposite party and the Government 
Pleader if it- finds that any of 
grounds mentioned in r.5 exists. 


to reject the Application on any of the 


TILAK MAHTO 9, AKHIL KISHORE, 


“The Court shall then either allow, 


“an Applica-, 


the. 
If the. 
Court however does nob see any reason. 


365 
grounds mentioned in r, 5, itshail issue 
notice to the opposite party and the 
Government Pleader for the purpose of 
receiving evidence as to pauperism or other- 
wise of the applicant, but the opposite party 
and the Government Pleader at the hearing 
are not confined to the question of pauperism 
only but are also entitled to show that the 
applicant is subject to any of the other 
prohibitions specified in r. 5 and the 
Court shall then either allow or refuse the 
application as the case may be. Therefore, 
notwithstanding the fact that the Cours 
while dealing with theapplication ex parte 
did not think that any of the grounds 
mentioned in r. 5 existed for rejecting the 
application, it is bound to reject it when 
the other side comes and shows that the 
application was fit to be rejected on any 
of the grounds mentioned in that rule. 
Therefore the fact that the Oourt did not 
reject the application before issuing notices 
to the opposite party and the Government 
Pleader does not debar them from reopen- 
ing the question and having the permission 
granted to sue as a pauper rejected. These 
rules have not. been reproduced in O. 44 
relating to pauper appeals: but they have 
been made appealable to an application for 
permission to appeal as a pauper by enaot- 
ing in r. 1 of that order that such an 
application shall be “subject, in all matters 
sed Roc cuo to the provisions relating to 
suits by paupers,in co far as those provi- 
sions are applicable.” 

The proviso to this rule like r. 5,.O. 33 
says that “the Court shall reject the ap- 
plication unless upon a perusal thereof and 
of the judgment and decree appealed from, 
it sees reason to think that the decree is 
contrary to law or to some usage having 
the force of law, or is otherwise erroneous 
or unjust”, 

The. order rejecting the application for 
leave to appeal as a pauper may be passed 
ex parte on the perusal of the judgment and 
decree without issuing notice to the oppo- 
site party and the Government Pleader; 
but if the application is not rejected at 
the outset and notice is issued to the oppo- 
site party and the Government Pleader, 
certainly they have a right to show to the 
Court that the application for permission to 
appeal as a pauper should have been re- 
jected under the proviso tor. 1, O. XLIV. 
This right is similar to that given by r. 2, cl, 
(2), O. XXXIII, relating to permission to sue 
as a pauper referred to above. Although it 
is not expressly provided in O. XLVI asinr. 
6,0, XX XIII that notice of an application for 
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leave to appeal as a pauper shall be given 
to the opposite party, yet Appendix G in 
item 11 gives the form for such a notice 
which runs as follows: “Whereas the 
above-named.........has applied to be allow- 
ed to appeal as a pauper from the decree 
in the above suit dated the ......... day of 
— 19........8nd whereas the day of ......... 
19......has been fixed for hearing the appli- 
cation, notice is hereby given to you that 
if you desire to show cause why the appli- 
cant should not be allowed to appeal as a 
pauper an opportunity will be given to you 
of doing go on the afore mentioned date.” 

Now the grounds of objection to permis- 
sion being given to appeal as a pauper are 
two-fold: (1) that the applicant is not a 
pauper; and (2) that thejudgmentand the 
decree appealed from are contrary to law or 
to some usage having the force of law, or is 
otherwise erroneous or unjust as laid down in 
the proviso to r. 1, O. XLIV. The permission 
may be refused on any of the aforesaid 
grounds. Therefore upon notice being given 
to the opposite party and the Government 
Pleader, they are entitled to take any or 
both of these objections and hence, although 
the Court might not have thought that the 
application was fit to be rejected under the 
proviso tor. l and issued a notice to the 
opposite party, the opposite party is entitled 
to show that the application is affected by 
the rule laid down in the proviso. This right 
is similar to that given in r.7, O. XXXIII 
by express mention thereof in cl. (2) of that 
rule, and the form of notice (No.11 of Appen- 
dix G)of an application for permission to 
appeal as a pauper leaves it open to the 
opposite party and the Government Pleader 
to ask the Court to reject the permission 
sought on any of the grounds, namely that 
the applicant isnot a pauper and that the 
application is affected by the proviso to r. 1, 
O. XLIV, namely, the judgment and decree 
are not contrary to law or to some usage 
having the force of law, etc. 

Upon the first principle the opposite 
party who obtained a decree from the 
Court below dismissing the suit of the 
applicant is entitled to be heard and to 
show that although under the provisos to r. 
1, O. XLIV the Court did not reject an appli- 
cation for leave to appeal as a pauper when 
it was presented, it ought to do so. The 
opposite party obtained a valuable right by 
winning the case against the respondent in 
the Court below and that right cannot be 
destroyed without hearing him and an ex 
parte order admitting the application 
cannot take away his vested right to show 
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that the order should: not have been made. 
This principle has been well laid down by 
their Lordships of the Privy Council in the 
case of Krishnasami Panikondar v. Rama- 
sami Chettiar (5). We have not been shown 


the decision of any other Court in support - 


of the view taken by this Oourt in the case 
referred to in the order of reference. On 
the other hand, in the case of Sakubai v, 
Ganpat Ramkrishna (6) Sir Lawrenca Jen- 
kins pointed out that to provide a safeguard 
against the proviso being overlooked, the 
Judge admitting a pauper appeal should 
express and record the reason on which 
the leave proceeds. The rule no doubt doss 
not expressly say that the Judge should 
record his reasons but the order should, in 
my opinion, at any rate indicate that the 
permission to sue as a pauper was given by 
the Oourt, for the applicant is required to 
obtain first the permission to be allowed 
to appeal asa pauper. To my mind, merely 
the order directing notice to issue does not 
necessarily show that permission was gran- 
ted to appeal as a pauper and that the 
Court considered that the proviso to that 
kang did not affect the permission sought 
or, 

ln the present case when the applicant 
présented his application for permission to 
appeal as a pauper the order passed by the 
Court was: “Issue notice, and let notice 
issue on the Government Pleader." 

It does not show that permission was 
granted to appeal as a pauper and in fact 
the permission could not be granted be- 
cause the other matter had to be considered 
whether the applicant was a pauper in the 
Court below and though he would prima 
facie be deemed to be a pauper for the 
purpose of the appeal, the opposite party 
has a right to show that the applicant 
since he was declared a pauper in the Oourt 
below has become solvent as is contemplat- 
ed by r.2, O. XLIV. Therefore the order of 
this Oourt,to my mind, does not seem to 
decide that the application was admitted 
after considering the proviso to the rule and 
hence itis yet open to the opposite party 
to show that the Court should reject the 
application for permission to appeal as a 
pauper under that proviso. Now supposing 
that the orders issuing notices or similar 
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orders might be construed as a decision on 
the point raised in favour of the permission 
being granted, yet when notice is issued 
to the opposite party and the Government 
Pleader in accordance with the form pres- 
cribed byithe Code of Oivil Procedure 
referred to above, they are entitled to show 
that the Court should reject the application 
for permission to appeal as a pauper. I 
therefore hold that the view taken by the 
Lahore High Oourt is correct and the view 
taken by this Court in the cases referred:to 
above is not correct. I would answer the 
first part of the question in the order of 
reference in the affirmative, and the second 
in the negative, 

Wort, J.—None of the arguments which 
have been addressed to us by the learned 
advocate on behalf of the appellant have 
in any way shaken the view I held when 
the matter came before the Division Bench 
which referred this question to the Full 
Bench. The matter may be looked atfrom the 
point of view of law and from the point of 
view of practice. In so far as it is a question 
of law, it depends upon the construction of 
O. XLIV, r. 1, Civil Procedure Code. In that 
connexion the learned advocate relies upon 
the proviso to that order and rule. The 
proviso reads: "that the Court shall reject 
the application unless, upon a perusal 
thereof and of the judgment and decree 
appealed from, it sees reason to think that 
the decree is contrary to law or to some 
usage baving the force of law, or is other- 
wise erroneous or unjust.” 

It is contended that all that the applicant 
has to do is fo make out a prima facie case 
that there is a question of law. Now to 
some extent that argument is well founded. 
It can be supported from this view. namely 
that it is true that a prima facie case as 
to the question of law has to be 
made out, In other words the ques- 
tion of law (which must be for the pur- 
pose of argument assumed to arise) is not 
to be finally decided in the application to 
sue in forma pauperis ; but that is however 
far from deciding at what stage in the 
application to appeal in forma pauperis the 
Court has to be satisfied that there is 
m fact a prima facie case on 8 question of 
aw. 

The argument which is addressed to us 
assumes, it seems to me, that O. XLIV, r.*1, 
specifically, deals with the procedure in 
an application to appeal in forma pauperis. 
That, obviously, on a plain reading of the 
order and the rules is an erroneous assump- 
tion, Order XLIV, r. 1 deals with the con- 
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ditions precedent to the admission of an 
application for leave to appeal iniv forma 
pauperis and not the procedure, The pro- 
cedure has to be got from O. XXXIII, rr. 
5-7 as specifically stated in the latter part 
of para, 1, O. XLIV r. 1. When we come to 
look to O. XXXLII, r. 7,cl. (2) quite clearly 
and definitely states that when the applica- 
tion comes to be heard, that isto say, after 
notice has issued and a certain number of 
days have expired, the Oourt shall also 
hear any argument which the parties may 
desire to offer on the question whether on 
the face of theapplieation and of the evi- 
dence {if any) taken by the Oourt'as herein 
provided, the applicantis oris not subject 
to any of the prohibitions specified in r, 5. 
In r. 5 are : (b) where the applicant is not a 
pauper, and (d) where his allegations do not 
show a cause of action. Now cl. (d) obvi- 
ously cannot apply to a case which has 
reached the stage ofan appeal. If must 
have been assumed that in the action even 
if it were dismissed, the plaint in fact dis- 
closed a cause of action; and therefore it 
seems to me:that when one reads O. XLIV, 
r. 1 together with O. XXXIII, rr.5—7, it 
must be understood that the latter order 
and rules apply mutatis mutandis to the 
application to leave to appeal in forma 
pauperis, 

As has already been pointed out by my 
learned brother, that a further argument in 
this connexion against the contention made 
by the learned advocate on behalf of the 
applicant will be seen from the form of 
notice which has to be issued under O. 
XLIV. Under Form No. 20f Appendix 
G., Civil Procedure Oode, quite clearly the 
whole matter of the application to appeal 
in forma pauperis is left open for argument 
when both parties are before the Court. In 
my judgment for those reasonsit will be 
sufficient to dispose of this case. 

But assuming that the matter is also a 
matter of practice, it has been pointed out 
the principle to be applied is laid down in 
the case of Krishnasami Panikondar v, 
Ramasami Chettiar (4) That was a case 
it js true, which deals with a question of 
limitation and the judgment itself applies 
peculiarly to the facts and circumstances of 
that case. But, as I read the judgment, a 
principle is laid down which is applicable 
not only to the case then before the Judicial 
Committee but & principle which should be 
followed in all matters of that kind of which 
in my judgment the matter which comes 
before usisone, Sir Lawrence Jenkins in 
delivering the judgment of their Lordships 
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of the Judicial Oommittee of the Privy 
Council states thus: “Their Lordships 
thérefore desire to‘ impress on the Courts 
in India the urgent expediency of adopting 
in place of this practice a procedure which 
will secure, at the stage of admission, the 
final determination (after due notice to all 
the parties) of any question of limitation 
affecting the competence of the appeal.” 

It seems to me therefore on general princi- 
ples alone it would be unjust and there- 
fore unlawful to finally decide in the ap- 
plication for the issue of a rule the question 
of whether a point of law did arise and thus 
shut out therespondent onthe hearing of 
the application from arguing that no such 
question of law arose and that therefore the 
applicant should not be allowed to appeal 
in forma pauperis, In this caseit would 
have the most extraordinary result. It is 

. part of the argument of the learned advocate 
that if the Oourt, when the application for 
arule is made, is satisfied that no question 
of law arises, that Court is entitled to 
dismiss the application. "Assuming that the 
Court erroneously came to a conclusion in 
such an application and without hearing the 
respondent that a point of law arose, then 
the net result would be that although no 
question of law at all may arise in the case 
yet the person desiring to appeal in forma 


pauperis would be entitled to raise the- 


whole facts of the case and the appeal would 
be disposed of on facts alone, in spite of the 
clear prohibition in O. XLIV,r.1. In my 
judgment, as I have stated. I think the 
. decision in Bachan ‘Dai v. Jugal Kishore 
(1) was wrong and I agree with the order 
Dn has been made by my learned bro- 
ther, ] 

Kulwant Sahay, J.—I agree to the 
answer proposed by my learned brothers to 


the question referred to the Full Bench. I 


tooka contrary view in the case of Bibi 


Sogra v. Radha Kishun (8). In that case the - 


lawon the subject was not considered at 
all. Ever since the establishment of this 
Court in 1916 the practice had always been 
that on an application for leave to: appeal 
in forma pauperis, when notice was issued, 
the Opposite Party was heard not only on 
the question of pauperism, but also on the 
question as regards the decree being con- 
trary to law or to some usage having the 
force of law, or its being otherwise erroneous 
or unjust as provided by the proviso tor. 1, 
O. XLIV, Oivil Procedure Code. This was 
the practice in the Oalcutta High Court and 
was allowed in this Court until the decision 
of this Court in the case of Bachan Dai v. 
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Since the date of that 


Jugal Kishore. (1). 
Court had 


decision the practice in this 


changed and once notice was issued on an . 
application under O. XLIV, r. 1 the question | 


as regards the decree being contrary to law 


or to some usage having the force of law or 
its being otherwise erroneous or unjust, — 


was not allowed to be reopened by the 
Opposite Party at the final hearing of the 
application. That practice had continued 


from April 1924, the date of the decision of . 


Sir Dawson Miller in Bachan Dai v. Jugal 
Kishore (1). The case that came before me, 
Bibi Sogra v. Radha Kishun (8), was heard 


in May 1928 when the said practice had been ~ 


established in this Court for more than 
four years and the view taken by me in 
that case was in conformity with the said 
practice. 


On a consideration of the law, however, I 
am fully satisfied that the view taken by my 
learned brothers is correct, After a notice 
is issued to show cause why the application 
for leave to appeal in forma pauperis should 
not begranted,it isopen to the Opposite 
Party to show that thecase did not satisfy 
the proviso to O. XLIV, r, 1; in other ‘words, 
that it was not shown that the'decree was 
contrary to law orto Some usage having 
the force of law or was otherwise erroneous 
or unjust. The order directing the issue 
of a notice does not decide the question 
finally ; ibonly shows that the Oourt in 
issuing the notice was satisfied that there 
was a prima facie question which ought 
to be heard andzdecided under O. XLIV, 
r. land incalling upon the Opposite Party 
to show cause, the Oourt could not preclude 
him from showing that the case did not 
comply with the provisione and was not a 
fit case in which leave ought to be granted. 
Having regard tothe reasons given by my 
learned brothers,lam satisfied that the 
decision of Sir Dawson Miller in Bachan 
Dai's case (1) was not correct. 


A. |» Reference answered. ` 
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LAHORE HIGH COURT. 
FULL BENCH. 
` SgcoxD OrvıL APPEAL No. 1136 or 1924. 
February 21, 1930. 

Present:—J ustice Sir Alan Broadway, KT., 
Mr. Justice Dalip Singh and 
Mr. Justice Bhide. 
MOOL OHAND AND oTHERS—PLAINTIFFa 
—APPELLaNTS 
versus 
GANGA JAL AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Punjab Pre-emption Aet (I of 1918), s. 17—8Suit for 
pre-emption—Re-sule by vendee to person having equal 
right—Lis pendens, applicability of—Suit, whether 
liable to be dismissed—Transfer of Property Act 
(IV of 1882), s. 58. 

Held by the Full Bench (Dalip Singh, J.) dissenting. 
‘Though the rule of lis pendens applies to pre-emption 
suits, it does not affect the validity of a sale by the 
vendee, during the pendency ofa pre-emption suit, 
of the property which is the subject matter of 
litigation, to a person possessing a right of pre- 
empêlon equal to that of the pre-emptor, in recognition 
of such person's pre-émptive right. [p. 374, col. 2.) 

Section 17, Punjab Pre-emption Act, is not appli- 
cable to sucha case and the plaintiff's suit should 
be dismissed where sucha sale is effected by the 
vendee during the pendency of a pre-emption suit, 
Lp. 375, eol. 1.] 


Per Dalip Singh, J., (contra)—Though s. 17, Punfab' 


Pre-emption Act, does not, in terms, apply to such a 

case, the principle laid down in the section applies, 

and the plaintiff is entitled to share the property 

equally with the second vendee. [p. 372, col. 2.] 
{Oase-law discussed. | 


Becond appeal from a decree of the 


District Judge, Hissar, dated. the 28th 
January, 1924, affirming that of the Munsif, 
First Claes, Hissar, dated the 21st Decem- 
ber, 1922. 

ORDER OF REFERENCE TO A 

; FULL BENCH. 

Bhide, J.—(16th May, 1929) .—The 
question of law involved in this case, 
viz, whether the rule of lis pendens 
applies to a sale effected by a vendee 
during the pendency of a preemp- 
tion suit to a person possessing a right 
of pre-emption equal to that of the 
plaintiff in recognition of such person's 
pre-emptive right and, if not, whether the 
plaintiff is entitled to share the property 
with the second vendee on the principle of 
s. 17 of the Punjab Pre-emption Act, 1913, 
is important and not free from difficulty. 
Thé rulings of the Punjab Chief Court on 
the subject were not uniform (vide Law of 
Pre-emption by Ellis, 5th Edition, pages 
205-7). While the earlier rulings laid down 
that the rule applied and a sale pendente 
lite was voidable, it was held in Mahmud 
Khan v. Khuda Bakhsh (1) and Sundar Das 
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v. Sajjan Singh (2), that. the- rule does not 
apply to a sale of this kind, In the iatter 
ruling it was also decided that the plaintiff 
is not entitled to share the property with 
the second vendee in cases where their 
rights are equal. 

I believe Sundar Das v. Sajjan Singh (2), 
is now generally followed in the provincə 
and it has been followed by the Court 
below in the present case also, The view 
taken by my learned brother is directly op- 
posed to it and is also opposed to Musammat 
Prabbi v. Hamira (3), which is the only 
ruling of this High Oourt on the subject 
which was cited before us. Although the 
view taken by my learned brother seems 
equitable and there are some rulings of the 
Allahabad High Court [See Bachan Singh 
v. Bijai Singh (4)], in favour of it, there is, 
I think, a great deal to be said in favour of 
the view taken in Sundar Das v Sajjan 
Singh (2), from a logical point of view. ‘The 
right of pre emption is a right to acquire 
the whole of the property sold in preference 
to another person. There is, I think, no 
doubt that before the institution of any 
pre-emption suit, even if there are several 
claimants with equal rights of pre-emption, 
a vendee can transfer the property to any 
one of them he likes and that the other 
claimants will not be able to share in the 
property by resorting to litigation. Should 
the position then be different, if a person 
with an equal right of pre-amption obtaing 
the property privately in assertion of his 
right after the institution of a suit? If 
the rule ef lis pendens does not apply, then 
the sale should stand on the same footing 
as a private sale ante litem and such 
a sale to any person would appear to be 
valid as against other persons with an 
equal right of pre-emption. The sta- 
tutory provision of s. 17 which laya down 
aruleof equal division comes into opera- 
tion only when the necessary conditions of 
that section are satisfied, 2. e, when the 
rival pre emptors have instituted suits and 
are otherwise entitled to succeed. But the 
general law of pre-emption does not re» 
cognise any right to claim a share of the 
property sold, when there are rival claimants. 
The rigat of preemption asserted against 
the vendee ig aright to acquire the whole 
of the property and not a portion of it, 

In view of the importance of the question 


(2) 10 Ind. Cas. 367; 53 P. R. 1911; 164 P. L.R. 1911; 
166 P. W. R. 1911. 
(3) 1 Lah L. J. 20 
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(4) 90 Ind. Cas. 238; 48 A, 221; 24 A. L. J. 130; A.I. 
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of law involved, the conflict of the rulings 
of the Punjab Chief Court, and the paucity 
of authority so far asthis Oourt is concern- 
ed I would suggest that the following points 
be referred toa Full Bench :— 

(i) Does the rule of lis pendens apply 
when during the pendency of a pre-emption 
suit, the vendee transfers the property 
which is the subject matter of litigation to 
& person possessing aright of pre-emption 
equal to that of the pre-emptor in recogni- 
tion of such person's pre-emptive right ? 

(ii) If not, is the plaintiff entitled to share 
the property with the second vendee accord- 
ing to the rule laid down in s. 17 of the 
Punjab Pre-smption Act, 1913, or should 
his suit be dismissed ? 


Dalip Singh, J.—By a sale-deed, dated 
the 21st September, 1920, registered on the 
2nd December, 1920, Lachhman Das, Vakil 
of Sirsa, purchased certain land. The plaint- 
iff sued to pre-empt the said land. After 
institution of the suit but before summons 
were served, Lachhman Das sold the land to 
Kura Mal by a registered deed, dated the 
5th November, 1921, Kura Mal sold the 
land to Gange Dhar, defendant No. 7, by a 
xegistered.deed, dated the 28th November, 
1921. Kura Mal and Ganga Dhar asserted 
superiority of right to plaintiff, and Ganga 
Dhar definitely asserted that he had ac- 
quired the land by assertion of a superior 
right, Kura Mal did not definitely so plead 
but throughout the suit he was treated as 
#0 pleading. 

The question, therefore, really is whether 
Kura Mal and Ganga Dbar had superior 
rights of pre-emption as regards the land 
sold ; and whether they purchased the land 
in assertion of their pre-emptive rights. 
Various issues were framed which are not 
very clear, but both Oourts finally dismise- 
ed the suit holding that Ganga Dhar had 
equal rights with the plaintiff and thatthe 
doctrine of lis pendens did not apply to a 
pre-emption suit. The learned District 
Judge relied on Sundar Das v. Sajjan 
Singh (2). 

The plaintiff has come up in second ap- 
peal, and his learned Oounsel contends 
quite rightly that there is a conflict between 
this Court and the Allahabad High Oourt 
on this question, and that some of the rul- 
ings of this Court have followed the Allah- 
abad High Court and come are in accordance 
with Sundar Das v. Sajjan Singh (2) He 
contends that Sundar Das v. Sajjan Singh 
(2), is wrong and that his client is enti:led to 
& decree in full and, in the alternative he 
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contends that he is entitled to a decree for 
half the land. 

The matter has frequently been before the 
late Ohief Court, but the only ruling of the 
High Court to which attention was called is 
Prabbi v. Hamira (3), which is a Division 
Bench ruling of this Court. There seems, 
however, to have been no discussion of the 
conflict of the rulings at all, and it does not 
throw light on the difficalt question involv- 
ed inthe present appeal As there are 
various Division Benches of the Oourt in 
conflict I shall treat the matter in argument 
as if it were res integra. 

If one person sells land to another per- 
son, such land being subject to pre emption 
and the pre-emptor brings a suit fo pre- 
empt the sale and, during the pendency of 
the suit, the vendee re-sells the land to a. 
second person, it has been held that the pre- 
emptor's suit does not fail for this reason. 
It is clear, therefore, that the doctrine of lis 
pendens does apply to suits for pre-emption 
and, in fact, L can see no reason why the 
doctrine of lis pendens, so far as it goes, 
should not apply to suits of pre-emption. It 
was not contended before us by learned 
Counsel for the appellant that, if the second 
vendee has superior rights of pre-emption 
to the plaintiff. pre-emptor, the plaintiff-pre- 
emptor can succeed in his suit. From this’ 
it follows that, though the doctrine of lis 
pendens applies to a suit for pre-emption yet, 
the doctrine does not apply to deprive a per- 
son with a superior right of pre-emption, 
who has acquired the land subsequently to, 
the original sale in assertion of that superior 
right of pre-emption. I can see no reason, 
again, why this should not beso. If Aeells 
to.B, and C. by asserting his superior right 
of pre-emption, induced B to allow him to 
take up the bargain, without being com- 
pelled by B to bring a suit, I do not see why 
C has in any way made his position worse 
than it would have been, if he had brought 
a suit and got a decree against B for pre- 
emption. If Dsues to pre-empt the sale by 
A to B, C in the illustration above, can defeat 
the suit, not because the doctrine of lis 
pendens does not apply to pre-emptive suits 
but because C's right is superior to B, and, 
if C had brought a suit also, would have 
got a decree for pre-emption antecedent to 
any decree obtained by C and if C had then 
paid the money due under the decree, any 
decree obtained by D would be infruetuous. 
I am unable to see why C’s position should 
be worse if, instead of a suit, he takes up 
the bargain between A and B, in assertion 
of his pre-emptive right, by virtue of 
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private agreement, Of course, if C has not 
taken up the bargain in assertion of his pre: 
emptive right but is merely a second vendee 
from B no question of superior right of 
pre-emption would, in my opinion, arise at 
all, and D must get his decree, the doctrine 
of lis pendens applying. In such a case either 
C has never asserted his right of pre-smp- 
tion at allor by accepting the sale from A 
io B he has waived his right of pre- 
emption; he cannot then defeat the suit by 
relying on his superior right of pre.emp- 
tion. It ie, therefore, necessary in every 
case for C to prove that he did assert his 
right of pre-emption and it was in exercise 
of that right that hetook over the bargain 
entered into by A in favour of B, Once, 
however, he has proved this, D's suit must 
fail, So far, on the question where C has a 
superior right of pre-emption to D. 

In acase where C and D's right of pre. 
emption are equal, the same principle can 
be logically applied, but B's position simi- 
larly cannot be made better by the private 
agreement between him and B than it would 
have been if B had compelled C to bring a 
suit. In such a case, i. e., if a suit had been 
brought, 8. 17 would have applied and 
governed the rights of the rival pre-emptors 
inter se. Section 17 does not in terms ap- 
ply to a case where a sale between, B and C 
is by private arrangement, but it seems to 
me that as the doctrine of lis pendens ap- 
plies to a suit for pre-amption, then C can 
only oust that doctrine by proving that he 
took over the bargain from B in the exer- 
cise of his right of pre-emption, and he can 
only'oust the doctrine to the extent that his 
pre-emptive right could serve as a bar to 
D's suit and no more, In.such a case, there- 
fore, it seems to me that D is entitled to 
half the property, which he: claims to pre- 
empt, for rights being equal and the posi- 
tion of C not being bettered by the private 
agreement, the principle of s. 17 would gov- 
ern the case. Of course, it may be urged 
here logically that as s,17is not in terms 
made applicable to such a case then in all 
cases the parties will share equa!ly, but I 
see no reason to introduce a needless 
subtlety into such a matter, and I would 
apply the principles laid down in s. 17 to 
such cases and decide such a ease as if a 
suit had been brought by C. 

In view of my learned brother's judg- 
ment, I agree that the case may be re'erred 
toa Full Bench. 

Mr. Tirath Ram, for the Appellants 

Mr. Mehr Chand Mahajan Amicus Curiae, 
or the Opposit tide. 
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JUDGMENT OF THE 
FULL BENCH. - 

Broadway, J.—The following ques- 
tions, as amplified in the light of the re- 
ferring order, were referred to the Full 
Bench:— 

1. Does the rule of lis pendens apply 
when, during the pendency of a pre-emp- 
tion suit, the vendee transfers the property 
which is the subject-matter of litigation to 
8 person possessing a right of pre-emption 
equal to that of the pre-emptor in recogni- 
tion of such person’s pre-amptive right (80 
as to affect the validity of the sale)? 

2. If the doctrine of lis pendens does not 
apply (so as to affect the validity ofthe sale 
in question), is the plaintiff entitled to share 
the property with the second vendes accord- 
ing to the rule laid down in s. 17 of the 
Punjab Pre.emption Aet, 1913, or should 
his suit be dismissed ? 

I have had the advantage of reading the 
differing judgments my learned colleagues 
are about to deliver and have consulted the 
following authorities:— 

Mahmud Khan v. Khuda Baksh (1), 
Muhammad Khan v, Sardar (5), Sundar Das 
v. Sajjan Singh (2), Prabbi v. Hamira 
(3, Karam Ilahi v. Hira (6), Lachmin 
Narain v. Koteshar Nath (7), Manpal 
v. Sahib Ram (8), Faiyaz Husain Khan 
v. Prag Narain (9), Ghasitey v. Gobind 
Das and Baij Nath (10), Kamta Prasad v. 
Ram Jag (11), Bhikhi Mal v. Debi Sahai. 
(12), Bachan Sing v. Bijai Singh (4), 
Bhagwan Sahai v. Nanak Chand (13), N. 
Ramakrishna Mudali v. Official Assignee 
of Madras (14) and Pellamy v. Sabine (15). 

After very careful consideration it appears 
to me clear that the doctrine of lis pendens 
applies to pre-emption suits. Indeed there 
is no dispute as to this, The difference of 


(5) 5 Ind. Cas, 249; 7 P. R. 1910; 14 P. W. R. 1910; 
49 P. L. R. 1910. ] 

(6)6 Ind. Cas. 645; 74 P. L. R. 1910; 58 P. W.R, 
1910 


(7) 2 A. 826. 
(8) 27 A. 544; 2. A. L. J. 428; A. W. N.1905, 94 
B 


(9) 29 A. 339; 50. L. J. 563; 17 M. L. J. 263; 34 T. A. 
102; 9 Bom. L. R. 656; 4 A. L J.344; 11 O. W. N. 561; 
10 O. O. 314; 2 M. L. T. 191 (P. CO), 

(10) 30 A. 467; 5 A. L. J. 47. 

(11) 22Ind. Cas. 266: 36 A.60; 12 A. L.J. 9. 

(12) 89 Ind. Cas. 219; 47 A. 923; 23 A. L. J. 616; L. 
R. 6 A. 487 Oiv.; A. I, R. 1926 All. 179. 

(13) 100 Ind. Oas. 666; 49 A, 516. 

(14) 69 Ind. Cas. 407; 45 M. 174; 16 L. W. 133; (1922) 
M. W. N. 447, 31 M. L. T. 295; 43 M. L. J. 566; A. 1. 
R. 1922 Mad. 390. 

(15) (1857) 44 Ch. 842; 1 De. G. & J. 566: 118 
R.R.228; 26 L J. Oh. 797; 3 Jur. (m.8.)943; 6 W. 
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opinion is in relation to the effect of this 
doctrine in cases in which the sale effected 
pendente lite is to a peraon having a rigbt 
of pre emption equal to that of the plaintiff 
pre-emptor 

I am in sgreement with my learned 
colleagues in holding that s 17 of the 
Punjab Preemption Act, 1.13, does nct, 
in terms, afford the plaintiff.pre emptor 
any assistance. 

Now the sale does not, and cannot, im- 
prove the position of the purchaser pendente 
lite, but as pointed out by Johnstone, J., in 
Muhammad Khan v. Sardar (5), such a pur- 
chaser can claim that the sale to him does 
not oceasion any detriment to the rights 
ihat were already his, He can, therefore, 
defend his title on the ground of his pre- 
existing right and the result would be that 
if that right was inferior to the plaintiff 
pre emptor'e, tbe suit would be decreed, 
if it was superior the suit would be dis- 
missed, ; 

Up to this point I think we are all in 
agreement. In Sundar Das v. Sajjan Singh 
(2), it was held that, if the right of the 
purchaser pendente dite was equal to that of 
the plaintiff pre emptor, the suit should be 
dismissed. 

The decision was presumably based on 
the ground that as s. 14 (now 8. 17) did not 
apply the right of the purchaser pendente 
lite should prevail, as he could defend his 
title by invoking a right pre-existing in 
him which would have afforded a good 
defence had he been the original purchaser. 
It seems clear that a plaintiff pre emptor 
can only succeed if he can show a right of 
pre emption superior to that possessed by 
the vendee, and in these circumstances I am 
inclined to the view that the position taken 
up in Sundar Das v. Sajjan Singh 2), was 
correct, more especially since the Legis- 
lature chose to leave matters in their exist- 
ing state when the Punjab Pre emption 
Act of 1913 was enacted, 

I would, therefore, answer the first ques- 
tion in the negative, as the sale under con- 
sideration d: e3 not cou fi.ct with the doctrine 
of lis pendens. 

My answer to the second question is that, 
aa 8 17 of the Punjab Preemption Act 
:does not apply, the. suit should be dis- 
missed. 

Dalip Singh J.—Two questions were 
referred to tuo Full Bench in this case 
which were not entirely correctly worded. 
Z have really little to add to my referring 
order which shouid be taken as part of the 
present judgment. 
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It esems to me clear that where A has sold 
land to' B and C brings a suit for pre-emp- 
tion and B during the pendency of .that 
suit sells the land to D in the exercise of 
D's right of pre-emption, and D's right of 
pre emption is equal to :hat of C then the 
mere fact that D has managed to induce 
B to acknowledge his right of pre-emption 
cannot better D's position against C any 
more than C can better his position against 
D merely because C brought a suit belore , 
D exercised his right of preemption. It 
seems to me that the Pre-emption Act 
clearly recognises that certain classes of 
persons have equal rights to pre empt 
certain property, if sold. Now, where the 
law confers equal rights on any group of 
persons before the persons chorse to exer- 
cise their right, all must be held to be 
jointly entitled to the property I am, . 
therefore, unable to see how C's right to ke 
jointly entitled to be substituted for B, the 
original vendes, along with other persons, 
ean be cut short, at the choice of B, the 
vendee, who has no right to retain the pro- 
perty as against either C or D. lt would 
foll»w, therefore, that all pereons who chose 
to exercise tbe right, whether they did it, 
by way of suit or whetherthey did it by 
private arrangement, could not poeseibly. 
defeat each others’ rights in the matter, 
and, therefore, would be entitled to hold 
equally with each other. The reason why 
I prefer to apply the terms of s. 17 even. 
in a case where the sale to the second 
person was a private sale, is that it seems 
to me to be rather curicus that if both , 
persons brought suits the Jaw should: fix 
certain proportions qua their shares, and. 
if one brougbt a suit and the other managed. 
to induce the vendee to rec gnise his right, - 
the shares should then become equal in all 
cases. However, ] agree with the judgment 
of Mr. Justice Bbide that s 17 does not in 
terms apply to such a case, It seems to 
me still to be a needless subtlety, but if it 
is a case of casus omissus, then to my 
mind, it is clear that the parties must share 
equally, l regret, therefore, that I am 
unable to agree with my learned brother 
thatin such a case the suit of C must be. 
dismissed 1 agree in holding, as stated, 
before by me, that the doctrine of lis 
pendens does apply to pre-emption suits, | 
but the spriication of that dcctrine cannot 
invalidate D's prior existing right to be 
some? for the vendee in the original 
Bale. 

Bhide, J.— The points referred. to the 
Fall Bench for decision are;— 
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(iy Does the rule of lis pendens apply 
when during the pendency of a pre emption 
suit, the vendee, transfers the property 
whic is the subject matter of litigation to 
a parsba possessiag a right of pre emption 
equal to that of the ore-emptor in recogni- 
tion of sich person's pre-emptive right? 

(vi) If not, is the plaintiff entitled tosnare 
the property with the second vendee accord- 
ing to the rule laid dowa in s. 17 of the 
Punjab Pre-emption Act, 1913, or should 
hie suit be dismissed? 

-Tae material facts for the purposes of 
this reference are very briefly a3 follows, 
D ring the peadency of a pre-emption suit 
with respect to the sale of certain land, the 
defendant-vendee sold the land to one 
Kuramal who had a right of pre-emption 
equal to that of the plaintiff, and Kuramal 
in his turn sold it to one Gangadhar who 
possessed a similar right, Both these 
transfers took place before the expiry of 
the period of limitation for instituting a 
pre-empticn suit with respect to the original 
sale and it has been found that the sales 
were made in recognition of the pre- 
emptive rights of Kuramal and Gangadhar. 
The Courts below have held, following the 
law as laid down in Mahmud Khan v. 
Khuda Bakhsh (1) and Sundar Das v. Sajjan 
Singh (2), that tne doctrine of lis pendens 
does not apply and dismissed the plaintiff's 
Buit. In Second appeal it was contended 
for the plaintiff that the law was not correct- 
ly laid down in the aforesaid rulinga, that 
the doctrine of lis pendens does apply to 
the present case, and that the plaintiff was 
at any rate entitled to share the property 
equally with Gangadbar under s. 17 of the 
Panjab Pre-emption Act, 

Tne ‘respondent was not represented at 
the hearing, but we had the advantage of 
hearing the able argument addressed by Mr. 
Mehr Onand Mahajan, who appeared as 
amicus curie, along with thatof Mr. Tirath 
Ram who appeared for the appellant. 

As regarda the first question, the doctrine 
of lis pendens, as explained by the Lord 
Ohancelior in the leading English case 
Bellamy v. Sabine(15)is briefly this that 
penaente lite neither party to tne litigation 
can alieuate the property so as to affect his 
Opponent, In other words, the law does 
not allow litigant parties pending the litiga- 
tlon to transfer their rights to tne property 
in dispute 80 as to prejudice the opposite 
party," Turner, J. has further pciated out 
in the same case, thas the rule “is not 
founded on any peculiar tenets of a Court 
of Equity as to implied or constructive 
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notice. Itis a doctrine common to Courts 
both of Law and Equity and rests, on this 
foundation that it would be plainly impos- 
sible that any action or suit could be brought 
to a successful termination if alienations 
pendente lite were permitted to prevail.” 

The principle of lis pendens has been 
embodied in the statutory provisions of s. 
52 of the Transfer of Property Act in India 
and although that Act is not in force in 
this Province, the principles underlying 
its provisions have been held to be applic- 
able to this Province, The principle of 
hs pendens being applicable to pending 
suits 1n general, the learned Counsel for the 
appellant as well as Mr. Mehr Ohand were 
agreed that there is no good reason why the 
doetrine should not apply to pre-emption 
suits. A careful perusal of Mahmud Khan 
v. Khuda Bakhsh (1) as wellas Sundar Das 
v. Sajjan Singh (2) will show that what these 
rulings lay down in effect is not that the 
doctrine of lis pendens does not apply to 
pre-emption suits but only this, that in the 
case of pre emption suits the doctrine does 
not affect the validity of a sale pendente lite, 
made by the original vendee in favour of a 
person possessing & superior right of pre- 
emption in recognition of such right. The 
reason given is that such a sale does not real- 
ly offend against the true rule of lis pencens, 
Tne real point for consideration, tnereícre, 
is whether the aforesaid rulings are correct 
in so far as they lay down that the doctrine 
of lis pendens does not affect the validity of 
such sales. 

It has been held in the abovementioned 
rulings that a sale pendente lue in favour of 
any person in recognition of his pre-emp- 
tive right is not affected by the doctrine 
of lie pendens because the ssle dues not 
really create any new rights. All that the 
vendee doesin such & case is to take the 
bargain in the assertion of his pre existing 
pre emptive right, and hence the sale does 
not offend against the doctrine of lis pendens, 
The learoed Counsel for the appellant con- 
ceded the correctness of the above iuter- 
pretation of the doctrine of lis pendens in 
respect of a sale in favour of a person hav- 
ing aright of pre-emption supericr to that 
of the plaintiff, but contenaed that a sale 
in favour of a perecn posseesing an equal 
right of pre-emption stanus on a different 
f oting owing to the provisions of s. 17 of 
the Punjab Pre-emption Act. I ao not 
however, see how the provisions of that 
Becti:n can affect the decision of this ques- 
tion at all. Once it is conceded that the 
dostrine of lis pendens does not affect the 
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made in recognition of a right of pre-emption 
superior to that of the vendee, it becomes 
immaterial, whether that right is superior 
or inferior or equal to that of the pre-emptor. 
The sale will stand and the plaintiff will 
have to make out & case as against the sub- 
sequent vendee, 

Before stating my answer to the first 
question, it may be pointed out that the 
language of.the questions is not perhaps 
quite aceurate. The first question is to the 
effect whether the rule of lis pendens applies 
to a sale of the deecription mentioned there- 
in. It is, however, clear from the referring 
order that the real question intended to be 
referred is whether the rule applies so as to 
affect the validity of the sale in question. 
Similarly, the words “If not” at the beginn- 
ing of the second question are evidently 
equivalent to ‘If the doctrine of lis pendens 
does not apply co as to affect the validity of 
the sale in questicn". Taking the questions 
in this sense my answer to the first question 
is that the rule of lis pendens applies to 
pre-emption suits but it does notaffect the 
validity of asale of the kind specified in 
the question as such a sale does not really 
‘offend against the rule. ` 

The next question referred to the Full 
Bench for decision is whether in the case of a 
sale of the above description, the plaintiff is 
entitled to share the property equally with 
the second vendee according tos. 17 of the 
Punjab Pre-emption Act or bis suit should 
be dismissed. 

The answer to this question must depend 
on the interpretation of s. 17. Apart from 
that section, there ecems to be nothing in 
the Act to enable pre-emptors with equal 
qualifications to share the property equally. 
It is well-established that the right of pre- 
emption isa right to acquire the whole of 
ihe property sold in preference to other 
persons and the right cannot be claimed 
in respect of a portion of the ;roperty. 
When the right rests ina group of persons, 
they may exercise the right jointly or sever- 
ally according to the provisions of s, 13. But 
a person cannot claim 8 portion of the pro- 
perty only, on the ground that there sre 
other persons with equal qualifications, Nor 
is there anything in the Act to compel a 
vendor to sell property in equal shares to 
such persone., Section 17 appears to contain 
the only exception to this general rule and 

‘it must, therefore, be seen whether that sec- 
tion applies to the present care. 

Secticn 17 of the Punjab Pre-emption Act, 
1913, beging as follows :— 
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When several pre-emptors are found by the 
Court to be equally entitled to the right of 
pre-emption, the said right of pre-emption 
shall be exercised, ete., etc. 

Then follow cls. (a), (b) (c) (d), and 
(e) which lay down the manner in which 
the property is tobe divided in different 
cases falling under those clauses. 

It will appearfrom the above that the 
section only applies where (7) the right has 
yet to be exercised and (iz) the pre-emptors 
are found by a Court to be equally entitled 
to exerciee the right. It has been suggest- 
ed that the word “pre-smptor” in this sec- 
tion may be taken to include a person who 
has already purchased properiy out of Court 
in the exercise of his right of pre-emption. 
No authority has been cited in support of 
this interpretation and it seems to me to 
be opposed to the ordinary meaning of the 
word as understood generally or as used in 
the Act, es well as tothe context. The right 
of pre-emption means the right to acquire 
property in preference to others (vide 8. 4 of 
the Punjab Pre-emption Act) and the word 
“pre-emptor’ is, I believe, ordinarily under- 
stood to mean a person who seeks to acquire 
property in this manner. A person who 
has exercised the right is no longer describ- 
ed asa "pre-emptor" but a "vendee". That 
the term ‘‘pre-emptor” has been used in the 
above sense in the Punjab Pre-emption Act, 
1913, will also appear from the language of 
se. 11, 19, 25 and 26 in which the word occurs, 
The suggested interpretation, moreover, 
seems to me to beclearly incompatible with 
the context, for the opening clause of s. 17 
presupposes, &s already pointed out, (2) that 
the right of pre-emtion has yet to be exer- 
cised and (it) that the persons claiming the 
right are found by a Court to be equally 
entitled to exercise it. It would thus ap- 
pear that the word ‘preemptor’ is used in 
s. 17 in the sense of a person seeking to 
enforce his right of pre-emption through a 
Court. t A 

The proposed interpretation of the word 
‘pre-emptor' as stated above would involve 
the further result that even when a property 
has been transferred to a second vendee 
ante litem the plaintiff will be able to claim 
&sharein it. For,if the term ‘pre-emptor’ 
is to be taken to include a person who has 
elready purchased property in the exercise 
of the right of pre-emption, there is no 
reason why the term should be confined 
to a person who exercises the right durirg 
the pendency of the suit. The net result 
will practically be to confer a right of 
equal division in all cases on persons 
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with an equal right of pre-emption. The 
Pre-emption Act does not, Koneen seem 
torecognise any such right generally. 
_ For reasons given above, suggested 
interpretation of the word ‘pre emptor’ as 
used in s, 17 of the Punjab Pre-emption Act 
seems to me to be untenable, In my opinion 
the plaintiff is not a ‘pre-emptor’ within the 
meaning of that section and is, therefore, 
not entitled to share the property equally 
with the second vendee. His suit should 
therefore, be dismissed. I would answer 
the second question accordingly, 

A. 


LAHORE HIGH COURT. 
OIviu APPEAL No. 2753 or 1929, 
" : un 2, 1930. 
resent:—-Mr, Justice Dalip Singh. 
MUSHTAQ AHMAD-—PraiNTIPF— 
APPELLANT 
versus 
Musammat JANNAT AND oTaars— 
nut DerEspants— RESPONDENTS, 
vompromise decree—Decree set aside by fresh suit— 
Original suit, whether ically revi ; 
tiom neret = automatically revives—Declara- 
ere a decree following a compromise h 
set aside on the ground that the: cdm rome pon 
void, the suit which was disposed of by the com- 
romise decree automatically revives and, therefore 
ecomes a pending suit which must be disposed 
of by the Court in which it is pending. 
It is quite unnecessary and meaningless in such 


a case to grant a declarati i 
fill Ae ER ion that the former suit 


po Ram y peni or (1), not followed. 
essre. Shamair Chand and 
for the Appellant. and Qabul Chand, 


Mr. M. C. Mahajan, for the Respondents. 


JUDGMENT.—The facts of this case 
are as follows:—One Abdulla had two SOD, 
Mushtaq Ahmad plaintif and Abdul 
Ghafur. Abdul Ghafur had a daughter 
Musammat Jannat, lt was alleged that 
Abdul Ghafur had made a Will, leaving 
all his property to Musammat Jannat. 
Mushtaq Ahmad brought a suit for declara- 
tion that he was entitled to half the pro- 
perty left by AbdulGhafur, that ss euch 
heir he was entitled to retain possession 
of certain houses and thatthe Will was 
invalid on various legal grounds. Previ- 
ous to this suit Musammat Kulsum mater- 
nal grandmother of Musammat Jannat 
had brought a complaint under s. 368 
against Mushtaq Ahmad, who was alleged 
to have wrongfully abducted Musammat 
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Jannat. Whilst the suits were pending 
the parties entered into a compromise in 
which there were various terms. One of 
the terms, however, was that the civil 
and criminal cases should both be with- 
drawn. The learned Magistrate in the 
criminal case refused to allow the case 
to be withdrawn as it was not compound- 
able. Mushtaq Ahmad then brought the 
present suit claiming the following 
reliefs :— 

(a) That the compromise decree passed 
in the civil suit should be set aside because 
the compromise was illegal. 

(b) That he be given a declaration that 
the former suit be revived, and, 

(c) That he should be given possession 
of the house mentioned in the declaratory 
suit of which he had given over possession 
to Musammat Jannat following the terms 
of the compromise. He also claimed costs 
of the present suit. 

The trial Court decreed (a) and (b) but 
did not decide (c) nor the question of 
costs. Mushtaq Ahmad appealed about 
the relief (c) and costs, The defendants 
cross-objected about the {reliefs given, 
namely ‘a) and (b). The Appellate Oourt 
dismissed the appeal of Mushtaq Abmad, 
holding that there was no question of 
being put into possession of the house, it 
was beyond the power of any Court to 
restore tke status quo before the unlawful 
agreement or a greater part of it. As 
regards costes, he held in the circumstances 
that each side should pay its own. As 
regards the cross-objections, he dismissed 
the one about relief (a) but he accepted 
the one about relief (D on the ground 
that ina ruling of this Court reported as 
Net Ram v. Elahi Begum (1) it had been 
held that.the proper procedure in such a 
case was to bring a fresh suit and that 
there was no authority for the proposition 
that a suit could be revived, Mushtaq 
Ahmad has now come on second appeal 
and alarge number of rulings have been 
cited by his Counsel, Butin view of what 
has been stated by the learned Counsel for 
the defendant it is quite unnecessary to 
discuss these rulings. The learned Counsel 
for the respondent admits that the rulings 
except possibly Net Ram v. Elahi Begum 
(1) are fairly clear that in such a case where 
a decree following a compromise has been 
set aside on the ground that the com- 
promise was void, tbe euit which was 
disposed of by the compromise decree 


(4) 33 Ind. Cas, 890; 32 P, W.R, 19164 
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‘automatically revivesand, therefore, becomes 

& pending suit which must be disposed of 
by the Court in which it is pending. It 
follows, therefore, that the learned District 
Judge was incorrect in holding that the 
proper procedure for the successful decree- 
holder in this case, namely Mushtaq Ahmad 
is to bring a fresh suit about the ssme 
subject-matter as the previous suit. To 
my mind it is clear that that suit has 
become a pending suit and must now be 
disposed of in accordance with law as the 
consent decree by which it terminated no 
longer exists. 

On the other hand, it is equally clear to 
me, and Counsel for the appellant has not 
pressed the point, that there can be given 
to the plaintiff no declaration that his suit 
shall be revived. Such a declaration would 
in view of my previous remarks be quite 
unnecessary and would have no meaning 
whatsoever. The suit automatically stands 
revived and there can be no decree given 
to the plaintiff that a suitis revived. There- 
fore the decree drawn by the learned 
District Judge on this point is correct and 
will stand though his remarks on the prc- 
cedure are hereby set aside. The result 
is that the appeal as against the decree 
would stand dismissed, 

There remains a more difficult question as 
to whether poseession of the house which 
was handed over under the void compromise 
to Musammat Jannat should be restored in 
this suit or whether the original suit should 
pe changed from a declaratory suit qua 
the house into one for possession. It ia 
fortunately unnecessary to decide this 
point as the parties have agreed 
before me that if the declaratory suit of 
Mushtaq Ahmad succeede, possession of 
the house will be given up to him. The 
appeal, therefore, qua this house aleo stands 
dismissed. In the circumstances the parties 
will bear their own costs throughout. 

A. Appeal dismissed. 


LAHORE HIGH COURT. 
Orvin Arrzáz No. 2211 or 19924, 
April 12, 1930. 
Present :—Bir Shadi Lal, Kr., Ohief Justice 
snd Mr. Justice Agha Haidar. 
JIWAN AND oTtHers—Darenpents— 
$ APPELLANTS 
versus 
TAHAL SINGH AND oTBE£S—PLAINTIFFG 
AND DEFENDANTS— RESFONDENTE. 
Mortgage—Redemption—Further chegge-Suit for 
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redemption of first mortgage without paying amount 
due under further charge—Maintainability. 

The father of defendant No 1 executed a mortgage 
to A, B and C in 1885 for a sum of Rs. 452. In 1886 
he executed another document in favour of A and B 
creating a further charge for a sum of Rs. 95 with a 
certain rate of interest. The plaintiff, a subsequent 
mortgagee of the equity of redemption, sued for re- 
demption of the mortgage of 1885: 

Held, that the second deed was a mashrut-ul-rehn 
and the plaintiff could not redeem the first mortgage 
alone without paying the amount due under the 
second document. : : 

Har Prassad v. Ram Chandar (1), Shib Narain v. 
Gajadhar (2) and Punu Ram v. Ghulam Hussain (3), 
relied on. "cue 

First appeal from a decree of the District 
Judge Ambals, dated the 12th June 1924, 
confirming that of the Sub-Judge, Sscond 
Clase, Ambala, dated the 19th February 
1923. 

Meesrs. Shamair Chand and Qabul Chand, 
for the Appellant. . 

Messrs. Mohammad Amin and Sardar 
Man Singh for the Respondent. | 

JUDGMENT.—The facts leading up to 
the present litigation may be briefly stated 
as followe:— . : 

Natha Singh, the father of Mihan Singh 
defendant No. 1 executed on the 2nd 
February 1885, a mortgage deed (Ex. D. A.) 
in favour of Jiwan, Gobind and Budhawa 
defendants Nos. 2,3 and 4, for & sum: of 
Rs, 452, On the 13th of June, 1886, he 
executed a document (Ex. D. 1) in favour 
of Jiwan and Gobind, defendants Nos. 2 


d 3. ' 
"OH the 22nd of November 1920, Miban 
Singh mortgaged the equity of redemption 
in the land in suit to Tahal Singh plaintiff 
for Rs.1,000. A sum of Re. 500 was left 
with Tahal Singh for psyment to the 

rior mortgagees, 

d The gui out of which this second appeal 
has arisen, was brought by Tabal Singh 
for the redemption of the first mortgage 
on payment of only, Rs. 509 due under that 
ortgage. : 
Defendant No. l has admitted the phain- 
Defencants Nes. 2, 3 and 4 
plead that the amount actually dueto them 
under the first mortgage was Rs 547 and, 
furthermore, that the cocument dated the 
13th June 1886, was in tbe nature of an 
additional charge and that the plaintiff 
could not redeem the land in suit without 
paying atthe same time the amount due 
under that dccument. 

“The trial Court held that the document 
Ex. D.1 wasnota charge. It further held 
that the amount dueon the prior bond was 
Bs. 500 and not Rs. 547. It accordingly gave 
the plaintiff a decree for redemption on 
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payment of Rs. 500 to'defendant Nos. 2 
to 4. This was preliminary decree for 
redemption. 

The defendants appealed to the lower 
Appellate Court and the learned Judge 
of that Oourt held that on a true inter. 
pretation of the document Ex. D. 1, a 
charge was created on the land in suit 
for asum of Rs. 95, but he held that de- 
fendants Nos. 2,3 and 4 were not entitled 
to add the amount payable under that 
document to the mortgage money due 
under the first mortgage. He further 
held that it was not proved that the amount 
due under the first mortgage was Rs, 547 
as defendants Nos. 2, 3and 4 had pleaded, 
but that as & matter of fact,it was Rs. 500. 
On these findings, he affirmed the decree 
of the trial Court. 


Defendants Nos. 2, 3 and 4 have come up 
in second appeal to this Court, and it has 
been urged on their behalf that they were 
entitled to asum of Rs. 547 under the first 
mortgage, and that the learned District 
Judge, while correctly finding that the 
document Ex. D. 1 created a charge onthe 
property, ought to have further held that 

: the land could not be redeemed without pay- 

ment of the amount due under the docu- 
.ment Ex, D.1, which operated as an addi- 
tional charge. So far as the sum of Rs. 547 
claimed by the Appellants is concerned, 
wecannot go behind the finding of fact 
arrived at by the lower Appellate Oourt, 
and we must hold, that the amount actually 
sire under the prior mcrtgage was Rs. 500 
only. 


The learned Judge of the lower Appellate 
Court was right in holding that the 
document Ex. D. 1, did create a charge but 
in our judgment, he was in error when he 
held that defendant Nos. 2, 3 and 4 were not 
entitled to claim the amount due under 
Ex.D 1 from the plaintiff by way of 
additional charge along with the mortgage- 
money due under the first mortgage. We 
have considered the language of Ex D 1 
very carefully and are satisfied that al- 
though it is a document not by any means 
artistically drawn up yet, on its true 
construction, it operated as an additional 
charge which must be tacked on to the 
amount due under the first mortgage. Such 
documents are well known in the neighbour- 
ing Distriet ofthe United Provinces under 
the name of mashrut-ur-rehn. |i any 
authority were needed in support of the 
appellants’ contention on this point Har 
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Prassad v. Ram Chandar (1), Shib Narain 
v. Gajadhar (2),and Punu Ram v. Ghulam 
Hussain (3) may be quoted. Therefore, in 
our judgment before the plaintiff can redeem 
the mortgage, he must in addition to the 
sum of Rs, 500 due under the first mortgage 
pay the further amount of Rs. 95 within- 
terest at the rate of two annas per rupee 
half yearly This comes to a sum of 
Rs. 926 which added to Rs. 500 gives a 
total of Re, 1426. 

We, therefore, allow the appeal and 
modifying the decree of the lower Ap- 
pellate Court, grant a decree to the plain- 
tiff for the redemption of the land on 
payment of Rs. 1,426 to Jiwan, Gobind 
and Budhawa, defendants Nos. 2,3 and 4, 
The  ofü:e shall prepare a preliminary 
decree according to the provisions of 0, 
XXXIV,r 7 ofthe Civil Procedure Code. 
The appellants shall get their costs 
throughout. 

A. Appeal allowed, 


(1) 63 Ind. Cas. 750; 44 A. 37; 19 A.L, J. 807: 3 
ue. L R, (Aa 139; A. 3 R. 1922 All, 174, i 

. Oas. 772; 48 A. 292; 24 A. L. J. 260: 
1926 AIL. 506 TAAL 


(3) 96 Ind. Oas, 630; 71,297; A, I. R. ; 
494; 27 P. L, R. 463. R. 1926 Lak 


LAHORE HIGH COURT. 
Fiser OrvıL ArpeaL No. 3653 or 19. 7. 
April 12, 1930. 
Present:—Justice Sir Alan Broadwe ; 
Kr., ana Bir Justice Abdul Q dir, KT. 
JIWAN SINGH Appellant 
MANAGING O MITT. 
ANA OMMITTEE, GURDWARA 
TAHLI SAHIB asp orRBRs— 
ee ExePoNDE- T8. 

_dikh Gurdwaras Act (VIII of 1925), s. 28—Limite- 
tion Act (IX of 1908), ss. 4, 29 (2) (a) —Suit by M anan 
Committee of Gurdwara for possession of property— 
d $8 8. " qpplicability of. 

ection ) (a) of the Limitation Act 
by Act X of 1922, excludes the applicability. fora 
Limitation Act, only when a special or local law 
expressly excludes it. Section 4has not been go ex- 
cluded by the Sikh Gurdwaras Act of 1925, and it is 
therefore, applicable to a suit by the Managing Com- 
mittee of a Gurdwara for possession of immovable 
property in respect of which proceedings under s, 28 
of ie Sikh neri. Act, have been taken, pee 

iret appeal against the decree ot she Dis- 
ire Judge, Sialkot, dated the 31st August 

Mr. Duni Chand, tor the Appellant, 


Sardar Charan Singh,for the Respondents, 
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JUDGMENT. 
Broadway, J.—Atter the Gurdwara 
Tahli Sahib (Guru Sar) situate at Salehpur, 
Tahsil and District Sialkot, had been 
notified as a Sikh Gurdwara by Notification 
No. 892 dated 28th April 1926, a consolidat- 
ed list of rights, titles and interests claimed 


for the said Gurdwara was published in 


Notification No. 1411 dated llth and 23rd 
June 1912, As required by s, 3, sub- 
“8. (3), Sikh Gurdwaras Act, 1925, a copy of 
this consolidated list, together with the 
notification, was sent to one Jiwan Singh 
who was in possession of the Gurdwara and 
certain lands attached thereto. No. 
claim having been made under s. 5 0), 
Sikh Gurdwaras Act, 1925, Notification No. 
65-G was published on 12th April 1927, as 
required by s.5,cl. (3). In this Notification 
reference was made to the Notification 
No, 1441, dated 11th and 23rd June 1926. 
On 12th July 1927, the Managing Committee 
of-the Gurdwara Tahli Sahib took proceed- 
ings under es, 28 ofthe Act and instituted 
a suit for possession: (a) of the Gurdwara; 
and (b) of certain lands described in the 
plaint and said to be attached thereto. The 
suit was contested by Jiwan Singh who 
pleaded inter alia: (1) that the suit was 
barred by limitation; and (2) that the pro- 
perty in suit was not the property in res- 
pect of which Notification No. 65-G; dated 
12th April 1927 had been issued, 

The learned District Judgeheld that the 
suit was within limitation, that 
Gurdwara itself had been properly described 
and was capable of identification but that 
the lands in suit could not be identified as 
the lands in respect of which the: said Noti- 
fication had been issued. The suit was 
accordingly decreed qua the Gurdwara but 
dismissed qua the lands. Both sides being 
dissatisfied with this result preferred sepa- 
rate appeals; Jiwan Singh through Mr. 
Duni Ohand claimed that the suit was 
barred by limitation, while the Managing 
Committee of the Gurdwara Tahli Sahib 
contested the finding of the learned District 
Judgeso far as it related to the lands. In 
support of his contention that the suit was 
barred by limitation Mr. Duni Ohand point- 
ed out that under the Sikh Gurdwaras Act, 
1925,8 period of 90 days has been prescribed 
. within which a suit under s. 28 should be 
instituted. Asa matter of fact the present 
suit was instituted on the 91st day. The 
llth April wasa local holiday and the 
Managing Oommittee claimed that they 
were entitled to institute their suit on the 
re opening of the Oourts, 
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Mr. Duni Ohand. relied on Thir Singh 
v. Venkata Ramier (1)in which it was held 
that the exceptions contained in s. 5, Act 
IX of 1871, applied;only to cases dealt with 
under the general Aci; of Limitation. He 
also rented his caseon Shevdas Daulat Ram 
Marwadi v. Narayan Asaji (2), a case which 
was decided under s. 3} (1), Limitation Act 
(1X. of 1908) Further he urged that 
Dyal Singh v Budha Singh (3) was also in 
point. Now, Thir Singh v. Venkata Ramier 
Q) was distingaisbed in a later case of the 
Madras High Court, a reference under s. 39, 
Act V of 1882, where it was pointed out that 
the Limitation Act of 1871 differed from 
the Limitation Act of 1877. The Bombay 
ruling was specifically dissented from in 
Hira Singh v. Musammot Amarti (4). Now, 
these authorities are prior to 1922 when the 
Limitation Act wasamended by Act X of 
1922. Section 29 (2) (a) now isto the follow- 
ing effect: “The provisions contained in 
8. 4,88. 9 to 18, and s. 22 shall apply only 
in so far as and to the extent to which 
they are not expressly excluded by such 
special or local Jaw.” 

In my judgment this amendment con- 
cludes the matter as it. excludes the appli- 
eability of sa. 4, Limitation Act, only when a 
special or local law expressly excludes it, 
Section 4 has not been so excluded by the 
Sikh Gurdwaras Act of 1925, and the suit 
must, therefore, be held to have been in- 
stituted within limitation. Jiwan Singh's 
appeal is, therefore, dismissed. 

In the appeal by the Managing Com- 
mittee Mr. Charan Singh has admitted 
that a mistake had been made in the 
description ofthe lands claimed for the 
Gurdwara, The mistake, he contended, 
was made by the patwari who furnished the 
appellants with a copy of the jamabandis 
of 1921-22, Instead of showing the numbers, 
given as khatauni numbers, the patwari 
entered them as khewat numbers. This 
resulted in the same mistake being continu- 
ed in the notification that was subsequently 
published. It has been contended, however 
that notwithstanding this error there was 
no real doubt as to the identity of the lands 
which were claimed for the Gurdwara and 
notified in the consolidated list and in the 
final notification under s. 8 (3). AsI have 
already said the final notification under s, 5 
(3) madea direct reference to Notification 


(1) 8 M. 92, 
(2) 12 Ind. Oas. 811; 36 B. 268; 13 Bom. L. R. 1153. 
(3) 61 Ind. Cas. 327; A. I. R. 1921 Lah. 26; 2 Lah 

127; 3 L. L. J. 415. 4 
(4) 14 Ind, Cas, 154; 9 A. L J, 439; 34 A. 375, 
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No. 1441 in which the consolidated list was 
published. A copy of this list was forwarded 
to Jiwan Singh, the person in possession 
of the Gurdwara and the lands. To this 
list was attached an extract of the jama- 
bandi papers for the years 1921-22, and 
this list also contained the same error, but 
it also gave the khasra numbers, areas, 
kind of land and the revenue payable. 

In these circumstances there seems to 
be no doubt that the lands in suit are 
identifiable with the lands notified under 
the notification issued in pursuance of 8. 5 
(3). Had Jiwan Singh advanced any claim 
to this land and urged that he had been 
misled by the error from making (and for 
that reason had failed to make) his claim 
within the period prescribed by s. 3, I 
should have been prepared to give effect 
to the provision to sub-cl. (1), s. 30 and 
allowed his claim to be investigated as 
provided by s. 32 of the: Act. A reference 
to his written statement, however, shows 
that he has never made any claim of any 
kind whatsoever to the lands in suit, and in 
these circumstances, lam of opinion that 
he is now precluded from making any claim 
and that this appeal should be accepted. I 
would, therefore, accept this appeal and 
grant the Managing Oommittee of Gur- 
dwara Tahli Sahib a deeree for possession 
of the land in suit, As this litigation 
has arisen out of an error which the present 
appellants apparently failed to detect even 
when they filed their suit, I would leave 
the parties to bear their own costs through- 


out. 
Abdul Qadir, J.—1 agree. 
Decree varied. 


LAHORE HIGH COURT. 
LETTERS Patent ÁPPEAL No. 150 or 1926, 
January 30, 1930. 
Present :— Sir Shadi Lal, Krt., Ohief 
Justice and Justice Sir Alan 
Broadway, Kr. 
HARBANS SINGH—DzrENDANT— 
APPELLANT 
versus 

BUR SINGH —PraiNTIFF—HRESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 100—Sécond 
appeal—Finding of fact—Interference without juris- 
diction—Letters Patent Appeal. 

The High Court has no jurisdiction to entertain 
a second appeal on the ground of an erroneous find- 
ing of fact, however gross or inexcusable the 
error may seem te be, Nor can the High Oourt in 
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second appeal consider the question of the quantum 
of evidence required to prove a fact. 

Therefore, if a Judge of the High Court interferes 
with a concurrent finding of fact in second appeal 
his judgment could be set aside in Letters Patent 
Appeal, 

Letters Patent appeal against the 
judgment of Mr. Justice Zafar Ali, dated the 
16th March 1926. 

Messrs. Shamair Chand, Man Singh and 
Mohammad Amin, for the Appellant. 


Mr. Jagan Nath Bhandari, for the 
Respondent 
JUDGMENT. 
Shadi Lal, C. J.—On the 15th 
March, 1920, Musammat  Harnamo, the 


widow of one Moola Singh, a Jat of the 
village Bugga in the Amritear District, 
sold a plot of land, measuring 14 kanals and 
17 marlas, to the Ohief Khalea Diwan, 
for Rs 2,433-8-0. On the 8th May, 1929, 
the plaintiff Bur Singh, who is a collateral 
of Moola Singh, brought the present action 
for the usual declaratory decree that the 
sale was without consideration and neces- 
sity. 

Now, the learned Additional Judge, con- 
curring with the trial Judge came to the 
conclusion that the alienation was for 
consideration and necessity; but his judg- 
ment has been set aside, on second appeal, 
by Zafar Ali, J. 

In this appeal under cl. 10 of the Letters 
Patent Mr, Shamair Ohand on behalf of the 
vendee raises the contention that the find- 
ings of the First Appellate Court in res- 
pect of the passing of consideration and 
of necessity therefor were findings of 
facts and could not be disturbed by a 
Court of second appeal. 

Wehave carefully examined the judg- 
ment ofthe Additional Judge in the light 
of comments made by the learned Counsel 
on bothsides and are constrained to hold 
that it contains on all the questions raised 
by the parties findings which depend 
upon an appreciation of evidence and do 
not involve any principleoflaw. The de- 
cision of the First Appellate Oourt may, 
or may not be correct on the merits but 
the High Oourt has no jurisdiction to en- 
tertain & second appealon the ground of 
an erroneous finding of fact, however gross 
orinexeusable the error may seem to be, 
Nor can the High Court in second appeal 
consider the question of the quantum of 
evidence required to prove a fact. 

It is unnecessary to set out the various 
items constituting the consideration, or 
to repeat what isstated by the Additional 
Judge in support of his decision on the 
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question of passing of considera- 
tion and aleo in respect of  neces- 
sity for the slienation. Suffice it to say 
that the entire evidence produced by the 
parties has been examined by the learned 
Judge, and the conclusion reached by him 
could not be challenged in second appeal. 
It is true that the vendee has not yet re- 
deemed the mortgages which were effected 
by the vendor’s deceased husband, but 
this failure is due to the fect that the 
plaintiff brought the present action within 
two months of the date of the alienation. 
Mr. Shamair Chand for the vendee states 
that his client will pay the whole of the 
money due to the various creditors short- 
ly after the decision of the appeal. 

For the aforesaid reasons I would allow 
the appeal and, setting aside the judgment 
of the Single Judge, restore the decree of 
the Additional Judge with costs. 

Broadway, J.—1 agree. 

A. Appeal allowed. 


LAHORE HIGH COURT, 
OBIMINAL Revision PETITION No. 32 oF 1931. 
April] 10, 1931, 

Present :—Mr. Justices Tapp, 
HASSAN DIN—Acousrp— PETITIONER 
versus 
EMPEROR-—RE P^NDENT. 

Criminal Procedure Code (Act V of 1898,8 215— 
Commitment for trial- Absence or insufficiency of evid- 
ence, whether point of law justifying quashing of 
commitment. r 

Absence or insufficiency ofevidence is nota point of 
law within the meaning of s. 215, Oriminal Procedure 
Code, on which a commitment could be quashed. 

Jogeshwar Ghose v. Emperor (1), Gansham Das v. 
Emperor (2) and Empress v. Narotam Das (4), not fol- 


lowed. : 
Emperor v. Suleman Ibrahim Nakhudo (5, Emperor 


v. Nga Taung Thu 16), and Inre The Sessions Judge 
of Coimbatore (7), followed. . 

Petition praying that the commitment 
order, dated the 15th January, 1931, passed 
by the Magistrate First Olass, Lahore 
Cantonment be quashed. 

Dr Nand Lai for the Petitioner. 

Mr. Sundar Das, for the Respondent. 

JUDGMENT. —The petitioner, Hassan 
Din, along with one Karam Din, bas been 
committed to tbe Court of Session on a 
charge under es. 320 109 of the Indian Penal 
Code for having abetted the murder of 
one Barkat. The present petition has been 
madé with a view to the commitment of 
Hassan Din being quashed on the ground 
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that there is no evidence justifying bie 
commitment. The sole point, which arises 
for consideration, is whether the absence 
or insufficiency of evidence constitutes & 
point of law within the meaning of e. 215, 
Criminal Procedure Oode, on which alone 
a commitment ean be quashed, Doetor 
Nand Lal has cited Jogeshwar Ghose v. 
Emperor (1), and Gansham Das v Emperor 
(2) in which the Calcutta ruling and Sheo 
Bux v Emperor (3), and Empress v. Narotam 
Das (4) have been cited and followed. In 
all tbese authorities it was held that, 
where there is no evidence to support an 
order of commitment, the commitn eut 
must be quashed because absence of evie 
dence is a question of law and not of fact, 

A divergent view has been taken by the 
Bombay and Madras High Courts and the 
Obief Court of Lower Burma. In Emperor 
v. Suleman Ibrahim Nakhuda (5) a Division 
Bench of the Bombay High Court held. 
that an order of committal can only be 
quashed ona point of Jaw, and that the 
absence or ineufficiency of evidence 
does not render a commitment illegal. 
justifying its being quashed, 

In Emperor v. Nga Taung Thu (6) the Ohief 
Court of Lower Burma held thet a com- 
mitment order cannot be quashed merely 
on the ground that the evidence was doubt» 
ful,and that the proper course would be 
for the District Magistrate in such case to 
instruct the Public Prosecutor to withdraw 
under s. 494, Oriminal Procedure Code. 

At page 665 of the same volume of the 
Orimina! Law Jourosl In re the Sessions 
Judge of Coimbatore (7) there is a decision, 
by &Division Bench of the Madras High Court 
tbatwhen there is no evidence to justify a com- 
Mitment,it is not open to the High Court 
to quash it In this last mentioned case 
it wasre narked that the accused is entitled 
to be acquitted if there is no evidence 
against him to support a conviction. The 
result of quasbiog the commitment will 
be that he may be charged again with 
the offence. The learned Judges found 
themselves unable to follow the case re- 
p-rted as Emperorv. Narotam Das (4). 

In the present case the Magistrate has 

(1)50 W.N.411. 

(2) 125 Ind. Cas 321; A. I. R. 1930 Lah. 545; 31 P, L. 
R. 348; 31. Cr L. J. 814. 

(3)9 O. W. N. 829. 

(4 36 A 98. 

(5, 10 Ind. Cas 802; 12 Or. L. J. 256; 13 Bom, L. R. 


16) 23 Ind. Cas. 478; 15 Or. L.J. 270;7 Bur. L. T. 


i? 25 Ind. Cas, 993; 150r, L.J.605; 97 M, L. J, 
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found that a prima facie case had been 
made out against the petitioner and it will 
be now the business of the Sessions 
Oourt to decide whether or not 
there is any or sufficient evidence fora 
conviction. 

Assuming for the moment that the absenca 
or insufficiency of evidence constitutes 
a point of iaw, it would be necessary for 
me to go through and consider the evi- 
dence before I can arrive at a finding 
that there is no evidence or insufficient 
evidence to justify the commitment. In 
short I should have to decide first a point 
of fact and, in doing sə, this Court 
obviously would be usurping the functions 
of the Sessions Judge and deciding the 
guilt or innocence of au accused person 
before trial. in my opinion, such & pro- 
ceeding would be quite wrong if not 
ilegal, and with the greatest reavect for 
the learned Judge who decided Gansham Das 
v Emperor (2), I cannot agree that the 
absence or insufficiency of evidence» con- 
stitutes a point of law justifying a com- 
mitment being quashed, 

I: would prefer to follow the view 
taken by the Bombay and Madras High 
Courts and consequently I decline to inter- 
fere and dismiss the petition. Let the 
record be returned to the S-ssions Judge. 

A. Petition dismissed, 


—— 


LAHORE HIGH COURT. 
ORimINaL APPEAL No. 716 oF 1930 


February 25, 1931. n 


Present:— Mr Justice Addison. 


on difference of opinion between 
Mr. Justice Harrison and Mr. Justice 
Dalip Singh. 
AHMAD SHER «no orRTRS—ÜONV.OIS— 
APPELLANT 
Versus 
EMPERO R—Respongst. 

Penal Code (Act XLV of 18609, ss. 147, 802, 825— 
Riot—Absence of evidence to show that accused's party 
were the .aggressors—No free fight—Liability of 
accused—Mark of injuries, whether raises presump- 
tion of guilt—Victorious party, liability of —F'ree fight, 
nature of—Murder—Fight between large number of 
people with dangs—Intention to cause death—Pre- 
sumption—Criminal Procedure Code (Act V of 1898), 
s. 429 -Difference of opinion—Reference to third 
Judge— Whether whole case is open. 

Dalip Singh, J.—It is one thing to prepare to resist 
an anticipated attack and it is another thing to be 
the attacker one self. [p. 384, col, 1] 

If a large number of persons go to assault one man 
with dangs,it may be held that death is likely to 
ensue; this presumption, however, does not apply- 
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with the same force in the case wherea large numbet 
of people are assaulting a similar large number o 
people eventhough some of them are armed with 
dangs and sticks. |p. 384, col. 2,] 

Harrison, J.—The principle that if a person is 
injured in a fight the burden of proving the right 
of private defence always lies on him comes perilous- 
ly near, if it does not actually amount to saying that 
it is an offence to be hit or injured. [p 386, col 2.] 

It is no offence to arm oneself in anticipation of an 
attack nor to defend oneself when the attack is made. 
But there are many cases when it cannot be decided 
on the evidence which side or which individual began 
the attack. When this is so, the difficulty is usually 
avoided by holding that there was a “free fight", that 
every body who took part init is guilty, that every 
injured man must have taken part and any man who 
cannot show the impossible, namely, that, when 
struck, he was exercising his rights of private 
defence (in however clumsy and inefficiently a man- 
ner) must be guilty of having participated, for free 
fights connote not one but two unlawful assemblies in 
the shape of the rivalarmies [p. 387, col. 1.] 

Harrison and Addison, JJ.—A free fight is one 
when both sides mean to fight from the start go out 
to fight and there is a pitched battle. The question 
of who attacksand who defends in such a fight is 
wholly immaterial and depends on the tactics adopted 
by the rival commanders [ibid.] 

But such a state of things cannot be presumed unless: 
there is evidence (however circumstantial it may be): 
which points conclusively thereto [ibid.] 

The fact that the accused's party were victorious: 
does not lead’ to any inference that they were the. 
aggressors, |ibid.} 

Addison, J.—The case laid before a third Judge: 
under s. 429, Criminal Procedure Code, is the com- 
plete case in so far as the two Judges who first heard! 
the appeal have differed as regards particular appel- 
lants but notthe case of the other appellants as to 
whom they did not differ, [p. 388. col. 1.] 

Sarat Chandra Mitra v Emperor (1), referred to. 

Held onthe facts by Harrison and Addison, JJ. 
(Dalip Singh, J. dissenting, that as there was no evi- 
dence to show that the accused were the aggressors 
and as there was no free fight,the accused could not be 


convicted for injuries caused to the complainants’ 


party. [p. 389, col. 2°] 

Appeal ‘from an order of the Sessions 
Judge, Shahpur, at Sargodha,dated the 23rd 
June, 1930 

ORDER —Out of the 41 appellants 
before us, one Lal son of Sher Mast No. 10 
of the appellants is alleged tobe dead, andl 
we have heard the learned Oounsel cm 
behalf of the remaining 40 appellants and 
Crown Counsel in reply. The appellants 
have been convicted and sentenced by the 
learned Sessions Judge under es, 325 143 
and 147, Indian Penal Code, and have been 
sentenced to seven years’ rigorous imprison- 
ment with thres months’ solitary confine- 
ment each under the firat section and to two 
years’ rigorous imprisonment each under 
the second section, the two sentences to run. 
concurrently. 

The facts of the case are as follows:— 

One Abdullah Naich gave certain land for- 
cultivation to one Ghulam Mohammad 
Machhi. When Ghulam Mohammad Mackhi 
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went to take possession of the land, he found 
certain proprietors of the village in posses- 
sion and they refused to deliver possession 
to him. According to Abdullah Naich, who 
appeared as a witness for the prosecution, 
Ghulam Mohammad  Machhi then went 
and called Abdullah Naich to settle the 
dispute. Oa the arrival of Abdullah Naich 
the persons in actual occupation refused to 
give up the land and Ghulam Mohammad 
Machhi agreed to let them have it. 
Abdullah Naich, however, insisted on the 
oxen which were ploughing the land, being 
unyoked. He stated, however, that as he 
left the place he noticed that the persons in 
occupation had commenced to replough the 
land. As a result of the dispute, which 
occurred on the 17th of August, 1929, three 
persons Jahans, son of Alam alias Jani, 
Bakhsh, son of Fateh Sher and Ahmad son 
of Mohammad, partisans of Ghulam Moham- 
mad Machhi, were attacked on the evening 
of the 17th by the partisans of the other side 
and received various injuries. Ahmad son of 
Mohammad receiving a fairly serious wound, 
the muscles of the left upper arm 
being cut. Ghulam Mohammad Lambardar 
went off to the Police Station to report the 
matter and got there some time on the 
morning of the 18th. He returned with the 
Police Sub Inspector and according to the 
Sub-Inspector he learnt on arrival at the 
village that another fight had taken place 
on the morning of the 18th shortly after 
sunrise. In this fight, the partisans of 
Ghulam Mohammad Machhi etc. were alleged 
to have attacked the other side according to 


the complainants in a body of 40 or 50 men: 


armed with dangs and hatchets, andas a 
result of this attack three men were 
killed, namely, Mugarrab, Muzaffar and 
Mehra, son of Jinda. The injuries on 
Mehra and Muqarrab were caused by blunt 
weapons resulting in fracture of the skull 
and so on, causing death. Injuries on 
Muzaffar were caused by cutting weapons 
and blunt weapons which resulted in the 
rupture of the spleen and fracture of the 
skull in its base, death being primarily 
due tothe rupture of the spleen. 15 others 
of the complainant's party are also alleged 
to have received injuries during thia fight. 
One of them, however, namely Ahmad Sher 
gon of Dulla denies that he received the 
injury in the fight and says that the injury 
was caused by an ox butting him. One 


Mamna also alleged to be injured was not 


roduced as witness. 
On the accused's side, some 11 persons were 
injured all of them with simple injuries 
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except in the ĉase of óne man Bakha, son of 
Ahmad, two of whose fingers of the left hand 
wereíractured. Besides the three dead men 
on the complainants’ side various persons: 
on the complainants’ side received grievous 
and simple injuries and excluding the two 
incised wounds on Muzaffar there were two 
other persons with incised wounds and a 
wound described as a small punctured 
wound at the back of the forearm on one 
Sukha, son of Allah Yar. According tothe 
complainants’ story, Ghulam Mohammad: 
Machhi at the time of the dispute over the 
land had threatened to have kites flying in 
the village by the morning, Further, 
according to the complainants, in the fight 
of the evening of the 17th one Mubara 
Musolli (P, W. No, 16) was attacked by the: 
partisans of Ghulam Mohammad Machhi 
and beaten but no injury was caused to 
Jani, Ahmad or Bakhsh. : 
The case for the prosecution briefly then: 
is that the party of the accused having been 
annoyed at the dispossession of Ghulam 
Mohammad Machhi and the beating of Jani, . 
Bakhsh and Ahmad gatbered in force on 
the morning of the 18th in the village 
and proceeded to the bhan of Ahmad, son of: 
Jalal (P. W. No. 19). There they found the 
three men Muzaffar, Muqarrab and Mehra, 
son of Jinda and proceeded to beat. them to 
death, Other partisans of the deceased 
arrived one by one at the spot and 
each was set upon and beaten as they 
came up by various members of the 
accused's party. The story for the prosecu- 
tion is that as regards the three dead men, 
15 men of the accused's party named by 
them separated themselves into groups of 
five, each of these groups assaulting one of 
the deceased persons, and that the remain- 
ing injuries sustained bysthe complainant's 
party were sustained at the hands of the 
others who stood near about the place and 
proceeded to beat the rescuers of the 
deceased persons. The complainants, there- 
fore, urge that the accused’s party were the 
aggressors in the affray of the 18th morning. 
The version of the accused is that after 
high handedly  dispossessing Ghulam 
Mohammad  Machhi and beating Jeni 
Bakhsh and Ahmad, the party of the com- 
plainants sent a deputation to Ghulam 
Mohammad lambardar asking him not to 
report the matter at the thang Ghulam 
Mohammad /ambardar refused to accede 
to their request and at sahargi wela on the 
18th hs proceeded to the thana and made 
his report, In the meantime, the com-. 
plainants’ party sent off a man to the - 
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Zaildar and Hoáóoràry Magistrate Qureshi 
Mohammad Hayat Khan as the thana is 
some sixteen miles off ard Qureshi Moham- 
mad Hayat Khan is a supporter of the com: 
plainants’ party. They also proceeded to 
send men to neighbouring villages and 
brought up relatives av.d partisans of theirs 
from three villages Sheikhowal, Gondal and 
Chak No. 109 N. B., that on the morning of 
the 18th the accused realizing that the 
complainants were making these prepara- 
tions proceeded to carry the three injured 
men Jani, Bakheh and Ahmad on. cots to 
Zaildar Qureshi Mobammad Hayat Khan 
who lives in a neighbouring village, tbat 
‘on seeing this the complainants to the 
number of 50 or 60 assaulted the ten pereons. 
who were carrying the injured men and 
inflicted various injuries on them, and that 
in self-defence these men and their part- 
isans who came up from the village 
inflicted injuries on the complainants’ 
party. The accused further allege that 
when the Thanadar arrived they wanted 
him to record their report of the occurrence 
but the Thanadar refused to dosoon the 
ground that three persons were dead and 
that he could not record any report. It is 
admitted, however, that the Thanadar was 
willing to take the statements of the 
accused persons as accused but the accused 
persons refused to make any statement 
until the return of Ghulam Mohammad 
lambardar who had gone off to appeal to 


higher authorities when the Thanadar 
refused to record the first information 
Report of the accused. There are also 


some minor variations in the defence story 
as to the part played by Ghulam Mohammad 
Machhiin the dispute about the land on 
the morning ofthe 17th and they of course 
deny any beating of Mubara Mussali and 
allege that the party of the complainants 
were guilty of the assault in which Bakhsh, 
Ahmad and Jani were injured. 

The point for decision is whether it is 
proved that the party of the accused were 
the aggressors in the affray of the 18th 
morning or not. The learned Sessions 
Judge has found that they were the 
aggressors, and [ think his finding is 
correct, For one thing, the location of the 
fight is near the bhan ofone of the com- 
plainant’s party. Now, the cole reason 
alleged by the accused for the fight having 
taken place near that bhan is that they were 
proceeding along the-road carrying the 
injured persons inorder to show them to 
the Zaildar, As rightly pointed out by the 
learned Sessions Judge, it is not clear what 
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necessity there was to do so, considering 
that Ghulam Mohammad had to the 
knowledga of the accused gone to make a 
report not to the Zaildar but at the Police 
thana, and the Police could be expected to 
arrive at any moment and did, as a matter 
of fact, arrive shortly after the fight. 
Secondly, if they did by any chance wish to 
carry the injured persons to the Zaildar,the 
probability would be that those injured 
peraons would haveremained at the scene 
of the fight as did others of the party of the 
accused who were injured. There is no. 
good evidence, however, on this point, the 
evidence of even disinterested persons’ 
being conflicting. The Sub Inspector, 
however, asserts that these men were 
brought later from the village to him. 
Thirdly, the injuries on the persons of these 
three with the possible exception of Ahmad, 
son of Mohammad are not such as would 
have rendered them unconscious or made it 
necessary forthem to be carried on cots, 
nor would they have continued unconscious 
for more than 12 hours after receiving the 
injuries. Fourthly, if 40 or 50 men of the 
complainant’s party had attacked ten men 
burdened with three cots, it is not likely 
that the party of the accused would have 
escaped with a comparatively small number 
of injuries of simple hurt that they have 
actually received. Fifthly, it is obvious 
that it was the accused’s party that had the 
griévance in the matter." One of their men 
had been dispossessed of land and three of 
their men had been beaten by the com- 
party. It islikely, therefore, 
that they would be the assailante. Taking 
all these facts into consideration, I am of 
opinion that it is proved that the party of the 
accused were the aggressors on the morning 
of the 18th. 

Next comes the question whether all the 
appellants are proved to have participated 
in the fight. On this point, the learned 
Sessions Judge has held that the story for 
the prosecution es told in Oourt, namely, 
that 15 persons divided themselves into 
groups of five and assaulted the three 
deceased while the reststood by and dealt 
with would-be rescuers and partisans is 
too artificial to be believed and was more- 
over not put forward in the original report to 
the Police orin the statements made to the 
Police or to the Tahsildar at various times 
by the witnesses who now appear for the 
prosecution. I entirely agree with the learned 
Sessions Judge in so holding. It appears 
to me that as usual in these cases parti. 
cular men have been selected and assigned 
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leading partsin the whole affair in order 
io make certain that they will be severely 
dealt with by tbe law. The prosecution 
witnesses have lied on the matter of the 
dispute about the land. They have lied 
about the fight on the evening of the 17th 
and they have lied as to the events cf the 
morning of the 18th.” They have failed 
entirely to account for all the numerous 
injuries, some fifty in number, which were 
received by the party of the accused. There 
are further clear indications that the party 
of the complainants either anticipated an 
attack on the accused or had agreed to 
fight it out with the accused, It is proved 
beyond doubt on the record that men of 
Sheikhowal and of Chak No. 109 were 
present at the scene of the fight, and it 
is not proved what these men were doing 
there; and their own accounts of their 
Presence there only tend to show that 
probably the version of the accused on the 
point is correct and these men were sum- 
moned for the purposes of the fight. It 
does not, however, of course follow that the 
version of the accused is correct that 
the complainant's party were the aggressors, 
It is one thing to prepare to resist an an. 
ticipated attack and it is another thiug to 
be the attacker one-self. Be that as it may; 
however, I sm definitely of opinion that 
the prosecution witnesses cannot be relied 
upon as telling anywherenear the truth or 
substance of the facts of the morning of 
the 18th and therefore their evidence as to 
the presence or participation in tbe fight of 
any of the accused persons cannot be relied 
on at all except where it is corroborated by 
unimpeachable evidénce, 

.Now the only real* unimpeachable evid- 
ence in the whole case is the medical evidence 
< which.shows that eleven persons of the 
accused's party besides Jani, Bakbsh and 
Ahmad received injuries. The presence 
and participation of these people there- 
fore is the only fact thatcan be said to be 
corroborated with the exception of one 
man, namely, Ramzan with whose 
case I shall deal later on. Dieagreeing 
therefore withthe learned Sessions Judge 
T would hold that itis not proved that all 
the appellants participated in the fight or 
what part exactly was played in it by them. 

As regards Ramzan, he no doubt received 
an injury. Two prosecution witnesser, 
namely. Mohammad Yar (P. W. No. 2) and 
Ghulam Mohammad (P W. No. 7), name 
bim in Court a3 assaulting them personally. 
Mohammad Yar and Ghulam Mohammad, 
bowever, did not originally name him as a 
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personal assailant before the Police. Iu th? 
medical evidence this man appears to hav? 
been examined on the 19th of August, 1929, 
and the doctor there describes the duration 
of his injuries as about two days old. The 
only discernible injury was a contused 
wound 1" by 1-8" skin deep on the left side 
of the head, Similar injuries on other 
persons alleged to have been injured in the 
fight are described as 32 hours old and the 
injuries of Jahana, Bakhsh and Ahmad, who 
were admittedly injured on the 17th even- 
ing are described as two and three days 
old respectively. Bakhso and . Ahmad, 
however, were examined on the 20th and 
Jakanaon the 19th. It would follow there- 
fore, that itis not affirmatively proved by 
the medical evidence that Ramzan was 
injured in the fight on the 18th. It is 
possible that he was injured in the fight 
on the 17th, though his name was suppress- 
ed in that case. Iwould hold, therefore, 
that in his case it is not proved. that he 
participated in the fight on the morning -of 
the 18th, 

There remains the question as to the 
offence committed. On this point, there 
is a Crown appeal, urging thaton the find- 
ings of the learned Sessions Judge all the 
appellants are guilty under ss. 302-149, 
Indian Penel Code. The contention of the 
learned Assistant Legal Remembrancer is. 
that it is proved that the party of the 
accused. were the aggressors and that if 40 
or 50 persons go armed with dangs and 
hatchets to assault another . party, they 
must know that death is likely toensue and 
therefore the section applicable is es. 302- 
149, Indian Penal Code. Now ‘as, regards 
the hatchets, the evidence is extremely dis- 
crepant as to how many persons had hatch- 
ets. Only four wounds can. definitely be 
said to have been caused by hatchets. The 
total number of injuries is over 80 in number 
and the learned Assistant Legal Remembr-. 
ancer admitted that except with regard to 
the accused Hindal there i8 no consensus of 
evidence that any particular person had: 
a hatchet. It would appear, therefore, that 
only one hatchet was used, and I. cannot 
therefore hold that the pereons who went to 
the attack knew that some of them were 
armed with hatchets. Further, though 
obviously if a large number of persons go to 
assault one man with dangs, it may be held 
that death is likely to ensue, I do not think 
the presumption applies with thesame force 
in the case where a large pumber of people 
are assaulting a similar large number. of 
people evén though some of them. are armed - 
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with dangs and sticks. All things consider- 
ed I am of opinion therefore that the con- 
vietion under ss. 325.149, Indian Penal 
Gode, isright as also the conviction under 
s. 147, Indian Penal Code, and that there is 
no necessity to enhance the conviction to 
one underes, 302-149, Indian Penal Code. 
Agreeing, therefore, with the learned Ses- 
sions Judge on this point I would maintain 
the convictions of the following nine 
persons under se. 325-149 and 147, Indian 
Penal Oode, together with the sentence 
passed in each case except that I donot see 
any necessity for a sentence of three 
. months’ solitary confinement, The persons 
whose appeals I would, therefore reject, are 
as follows :— 

(1) Allah Yar, son of Alam Sher. (2) 

. Hiudal, son of Sultan, (3) Muhammad Yar, 
son of Allah Ditta, (4) Ahmad Sher, son of 
Alam Sher, (5) Fateh Mohammad, son of 
Fateh Sher, (6) Sher Mohammad, son of 
Faieh Sher. (7) Ghulam Mohammad, son of 
Sher Mast, (8) Bakha, son of Ahmad and (9) 
Sultan Mahmud, son of Ahmad. 

Rawzan, the other injured peraon, has been 
acquitted for reason given already and Lal, 
son of Sher Mast ie alleged to be dead. The 
appeals of all the others are accepted and 
they are acquitted, 

.Harrison, J.—On the 18th August, 
1929, a fight took place in the village of 
Bunga Jhamat between the members of the 
two factions, reinforced, at any rateon the 
one side, by certain relations and friends 
from neighbouring villages. The result 
was that, on theside ofthe party, which 
had become the complainant partyin this 
case, three men were killed and many were 
injured, while on the other side, the injuries 
were not so serious, none were killed anda 
smaller number were injured. Proceedings 
were taken by the Police against one side 
only, that is tosaythe present accused. 
Forty-seven men were sent up for trial of 
whom forty-one have been convicted and six 
have been acquitted. One has since died 
and the appeals of forty are before us. 
The convictions are under ss. 325-149 and 
147, Indian Penal Code, the charge having 
been under s. 302, Indian Penal Code, in 

‘addition to these sections. 

An appeal has also been presented by 
the Crown asking for convictions, on the 
findings of the Sessions Judge, under s, 302 
Indian Penal Code. The evidence on both 
sides is most unreliable and the findings 
come to by the Sessions Judge, though the 
result of sound enough reasoning appear to 
me-to be based on mere probabilities as 
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against definite reliable evidence. After 
going through the record find the follow- 
ing facts and the following facts oaly to be 
established. 

On thel7th August, 1929, there was a 
dispute between Gnulam Muhammad 
Machhi supported by some of the accused 
ahd some zemindars of the complainant 
party about a piece of land, which had 
originally been given to Ghulam Muham- 
mad for cultivation and had been seized by 
the complainants. The result of this was 
that though they were made to unyoke the 
oxen, the complainants were left in posses- 
sion and as asequel to this dispute the com- 
plainants made an attack upon some of the 
accused and three persons Jahana, Bakhsh 
and Ahmad, were al] beaten, the only serious 
injury being the cutting of the muscles of 
the arm of Ahmad. In spiteof the fact that 
his arm was in this state, the complainants 
have very foolishly and very  vindictively 
shown him as takinga leading part in the 
fighton the following day. It should be 
remembered thai it was the party which up 
to then was victorious and not the defeated 
or aggrieved party which made the attack. 

On the night of the 17th, as shown at 
page 219 of the judgment noneof the com- 
plainant party slept in the village. They 
all collected atthe Lalwala well and 
gathered reinforcements, including Ahmad 
Shah and Falak Sher, from the neighbour- 
ing village of Sheikhowai and, when the 
fight started on the following morning,none 
of them had resumed their ordinary work. 
There can be no doubt that during the 
night they were laying their plans, presum- 
ably for an attack on the other side. On the 
following morning at about dawn the fight 
tock place. Thecomplainant party in spite 
of the reinforcements was defeated and lost 
heavily in the fight, 

Two rival atories have been put forward 
as to exactly how the fightbegan. It is 
quite clear that neither of them represent 
the whole truth, nor even a substantial 
measure of truth, the complainant's story 
being the more absurd of the two and a 
tissue of deliberate falsehoods, which no 
reasonable man could possibly believe. 
The injuries, more especially the fatal in- 
juries, are parcelled out and sections of the 
other side are credited with particular 
blows, In addition to statements showing 
how each of the lesser injuries was received 
and from whom,a parrot-like narrative is 
given attributing the fatal injuries on the 
three dead men to 15 of the side of the 
accused in precisely the same order, After 
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the fight had taken place on the 17th, 
Ghulam Muhammad, lambardar of the 
accused's faction went to the thana to lodge 
a complaint. A story is told, which is 
supported by the only reliable and disinter- 
ested evidence on the record, namely, that 
of three lambardars to the effect that when 
.he and they were coming back with the 
Sub Inspector, one Bakhsh came and told 
.them of the second fight, This story has 
been disbelieved by the learned Sessions 
‚Judge. Personally I believe this much of 
it that Bakhsh told them his version. This 
does not mean that I aecept all the details 
Jas true and more especially that the men 
who had been injured in the first fight 
were carried on charpoys as far as the scene 
.of the second, with a view to their being 
taken to the zaildar. This has, I think, 
been added by Bakhsh either on his own 
initiative or at the dictation of some body 
else. Only one of accused party had been 
sufficiently seriously injured to require 
(being carried at all, and the whole of this 
detail appears to me extremely improbable. 
I accept, however, the evidence given by 
‘the lambardars to the effect that on the way 
back from the thana Bakhsh told them his 
version of the second fight. 

Such is the caseand itis clear that it is 
not even proved that any of the thirty 
uninjured men took any partin the fight 
“and all their appeals must be accepted. The 
question of the guilt of the wounded ten 
remains. 

It hasbeen held by the learned Sessions 
Judge that the accused party must have 
begun the fight. . He says, on page 212, line 
27,0fthe  paper-book, “The medical evi- 
dence also proves that the accused's party 
must have been the aggressors,” This is 
based solely on the fact that they triumphed 
‘over their enemies, Now, it is, in my 
opinion, a perfectly sound proposition that, 
in this country, it is always the stronger 
side, or the side which believes itself to be 
stronger, which commences a fight. If one 
‘could eliminate the two elements of re- 
inforcements and desertions and if the side 
which thought itself the stronger always 
was, it would be possible to say with 
certainty that the victorious side had always 
‘begun the fight. Here, according to the 
accused, some of the outside allies from the 
other villages deserted. This is quite possi- 
ble. It is equally possible that reinforce- 
ments came up on the side of the accused 
party and again the side which appeared the 
weaker, and possibly was the weaker 
numericully,may havecontained the better 
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material, I am not prepared to hold merely 
because the accused were victorious that 
they began the fight. A second reason for 
holding that this was probably the case is 
that they were the aggrieved party, having 
been beaten on the previous evening. It 
must be remembered, however, that they 
were the aggrieved party over the cultiva- 
tion and yet it was the other, the victorious 
side, which took the law into their own 
hands and attacked them, and thisargument 
therefore is worthless. In the third place, 
the fight occurred near the bhan of the cem- 
plainant and this ie a point of some valve 
if the rival story of the accused about their 
being on their way to the zaildar be rejected 
in toto. The chief reason for rejecting 
it is the-improbability of the detail as to 


their carrying with them their wounded at 


the time. This improbable’ detail can, I 
think, be ignored. I am of opinion that it 
cannot be held to be proved, though there 
may be a probability and even a strong 
gee that the accused began the 
ght. ; , 

The question remains: Can they be cor- 
vieted whetherthey began itor not,on the 
principle that if a person is injured ina 
fight the burden of proving the right of 
private defence always lies on him. This 
comes perilously near, if if does not actually 
amount to saying that itis an offence to 
be hit or injured. If it be proved that a 
man is à member of an unlawful assembly 
and that members of that unlawful assembly 
took partin a fight, the position is: simple, 
but what happens if there is absolutely 
nothing to show that any unlawful assembly 
was formed by the accused and it is merely 
established that certain men were unfortu- 
nate enough to be struck. 

It is, of course, an offence to strike any 
body unless there be cireumstances, which 
justify the blow, but.it is surely no offence 
to bestruck, and itis not even true that an 
injured man has usually hit some body else. 
The quick and skilful fighterstrikes first 
and usually escapes unhurt. The slow and 
unskilled suffer. And this leads to the 
question ofhow far, a man is justified’ in 
preparing and arming himself in anticipa- 
tion of being attacked. It is commonly 
laid down by. Magistrates that it. is 
reprehensible and : even culpable to 
de so, that aman must await the attack 
of his enemy, and, if, not killed at once 
must goto-the Police Station as far as he 
can and take his chance of being killed 
on the way, He must not retaliate for, 
if he does, and the blow aimed by him 
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should find its mark and cause more 
damage than that struck by hie enemy he 
will certainly be accused of having exceeded 
his right of private defence and, should 
he have the misfortune of killing his 
man, he runs a grave risk on this fact 
alone of being convicted of murder or 
culpable homicide on the fallacious reason- 


. ing that blows can be weighed and cal-. 


culated with the same accuracy as Bpoon- 
fuls of sugar. It 18 no offence to arm 
oneself in anticipation ofattack nor to 
defend oneself when the attack is made. 
. But there are many cases when it cannot 

be decided on the evidence which side 
or which individual began the attack. 
When this is so the difficulty is usually 
avoided by holding that there was a 
"free fight", that every body who took 


part in it is guilty, that every injured . 


man must have taken part and any man 
who cannot show the impossible, namely, 
that, when struck, he was exercising his 
rights of private defence (in however 
clumsy and inefficient manner) must 
be guilty of having participated for free 
fights connote not one but two unlewiul 
assemblies in the shape of the rival armies, 
But whet isa ‘free ight’. From a study 
of judgments in riot cases it might be 
concluded that whenever the Magistrate 
cannot make up his mind as to who began 
the battle the fight was "free". This, 
however, is not a correct definition, A 


free fight is one when both sides mean to. 


fight from the start, go out to fight and 
there is a pitched battle. The question of 
who attacks and who defends in such a 
fight is wholly immaterial and depends on 
the tactics adopted by the rival comman- 
der. Do such free fights often occur and 


form the material for riot cases in the | 


Oourts, Very, very rarely, When they de, 
every body on both sides is equally guilty of 
the offences committed by any member of 
either army and the only point to be de- 
cided is who were members of the unlaw- 
ful assemblies, which formed the armies. 
Such a state of things cannot be presumed 
unless there is evidence (however circum- 
stantial it may be) which pointe conclusi- 
vely thereto. It is proved in this case 
that the complainants spent the previous 
night in watchful preparation, collected 
.reinforcements and did not go to their 
beds in their homes. Were the same con- 
duct established on the part of the accused, 
it could be held that the engagement of 
the following day was a free fight. Both 
sides would be equally guilty and every 
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body taking part would have to be punished- 
Because there is no evidence of the 
accused having behaved in the same way 


: as the complainants such a finding cannot 


be given and yet I am asked to find that 
the accused began the fight and are even 
more guilty than if it had been a free 
fight in that they are tha only guilty party 
and this because: — 

(1) they were victorious; 

(2) they were the aggrieved party, and 

(3) the fight took place near the cattle-pens 
of the complainants. 

I have already expleined why I think 
there is little substance, if any, in the 
first reason, There is some force but very 
little in the third, and, on the facts of this 
case, there is none in the second. 

The accused were aggrieved it is said 
because they had been beaten on the pre- 
vious evening and therefore if must have 
been they who began the fight. But the 
fight in which they were beaten was the 
second, or middle incident. In the first 
(the dispute over the land) the accused 
were defeated. They should, therefore, 
have been the assailants in the second in- 
cident had they known or observed the 
rule. They were not. The other side, 
the complainants, attacked and the rule 
that it is the aggrieved party, which 
attacks having failed to hold good the 
previous day, in the second incident cannot 
be taken asa sound guide for the third, 
and this is more especially the case when 
we know not as an inference nor a 
conjecture but asa fact that the complain- 
antside spent the night in preparation, 
On this incident alone, which forms 
a rock of the truth projecting from a sea 
of falsehood, I should be inclined to think, 
but not to hold for it requires more to 
justify a judicial finding in my opinion 
that it was the complainants who began 


. the fight. 


Anyhow I hold that itis not proved that 
it was the accused who did so and, finding 
as I do, that itis no offence to be beaten and 
that the accused are not shown to have 
formed an unlawful assembly, I would 
oe their appeals and acquit them 
all. 
{Owing to this difference of opinion the 
case was referred toa third Judge and heard 
by Addison, J.} 

Messrs. C. Manchanda and S. C. 
Manehanda, for the Appellants. 

Mr. Abdul Rashid, Assistant Legal Re- 


membrancer, for the Responaent 


JUDGMENT.—Forty-one persons were 
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convicted by the learned Sessions Judge. 
Shahpur, sitting a& Sargodha, under s, 325 
read with s. 149 and s. 147 of the Indian 
. Penal Code and were sentenced to seven 

years’ rigorous imprisonment, including 
three monthe’ solitary confinement, each 
under the first section and two years’ rigorous 
imprisonment each under the second sec- 
tion, the two sentences to run concurrently. 
They appealed to this Oourt while the 
Orown preferred an appeal to the effect 
that the convictions should have been for 
murder punishable under s. 302 read with 
8. 149 of the Indian Penal Code. At the 
same time the accused party preferred a 
revision against the dismissal of their com- 
plaint against the other party. 

The two appeals and revision were heard 
by my learned brothers Harrison 
and. Dalip Singh, JJ. They have con- 
curred in dismissing the revision peti- 
tion and the Orown appeal. As regards 
the appeal of the convicts they have con- 
curred in accepting the appeal of thirty- 
: one persons and acquitting them. One of 
the appellants died and his appeal abated. 
As regards the remaining nine appellants 
they differed in opinion. My learned bro- 
ther Harrison is of opinion that these nine 
also should be acquitted while my learned 
brother Dalip Singh is of opinion that 
their convictions and sentences should 
be : maintained and their appeal 
dismissed. Their names are (1) Allah 
Yar, son of Alam Sher, (2) Hinda), 
son of Sultan, (2) Muhammad Yar, son of 
Allah Ditta, (4) Ahmed Sher, son of Alam 
Sher, (5) Fateh Mohammad, son of Fateh 
Sher, (6) Sher Mohammad, son of Fateh 
Sher, (7) Ghulam Mouhammad, son of 
Sher Mast, (8) Bakha son of Ahmad and 
(9) Sultan Mahmud, son ofi Abmad; 
Mookerji held in -Sarat Chandra Mitra v. 
Emperor (1) that the case laid before a 
third Judge under s. 429, Oriminal Pro- 
cedure Code,is the complete case in so far 
as the two Judges who first heard the 
appeal have differed as regards particular 
appellants but not the case of the other 
appellants as to whom they did not differ. 
That is, I think, a reasonable view to take 
and I am not now concerned with the 
question of the guilt of those persons 
whose appeal they have concurred in ac- 
cepting. As remarked by Mookerji, J. “It 
is quite reasonable to maintain the view 
that upon reasonable interpretation of the 
term ‘case’ what has to be laid before 


(1) 7 Ind. Oas, 641; 12 C, L. J. 294; 11 Or. L. J. 515; 
5 C, W, N.18, 
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the third Judge is the case of the prisoner 
asto whom the Judges were divided in 
opinion. This obviously means that &o 
far as that particular accused is concerned 
the whole case is laid before the third 
Judge and it is his duty to consider all 
the points involved before he delivers 
his opinion upon the case." 

A fight took place on the 18th August 
1929 in village Bunga Jhamat between 
the members of two factions with the 
result that on the side of the complain- 
ant's party three men were killed 
and many were injured while on 
the side of the accused no, one was 
killed and a smaller number were injured, 
the injuries not being so serious, Only 
the accused party were sent up for trial 
with the result already stated. 

The fact leading up io the quarrel are 
as follows:—One Abdullah Naich had given 
a certain piece of land for cultivation to 
Ghulam Muhammad Machhi. When the 
latter went to take possession he found 
that certain proprietors of the village 
were already ploughing it and they refused 
to give itup tohim. Abdulla Naich was 
called. The proprietors still refused to 
give up the land and Ghulam Muhammad 
Machhi agreed to let them have it. 


Ghulam Muhammad Machhi belongs 
to the accused’s party while the per- 
sons who took the land forcibly 


and succeeded in retaining it were members 
of the complainants party. Though 
they had been sucesssful in the morning 
that very evening eight members of the 
complainant's party, including the three 
persons who were killed the following 
morning, attacked and injured three par- 
tisans of Ghulam Muhammad Machhi. 
Their injuries were not very severe except 
in the case of Ahmad, ‘the muscles of 
his left upper arm being cut. Ghulam 
Muhammad,  Lambardar the principal 
person of the accused’s party, went off 
to the Police Station which is 16 miles away 
to report this attack by complainant's party 
and arrived there some time on the early 
morning of the J5th, He returned with - 
the Police Sub-Inspector but before their 
return à serious fight had taken place in 
the early morning at the village between 
the two parties. : 

The case for the prosecution is that the 
party of the accused, being annoyed at 
the dispossession of Ghulam Muhammad 
Machhi and the beating of their three 
partisans, gathered together the next 
morning and proceeded to Ahmad’s bhan 
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which is just outside the village, where 
they found Muzaffar, Muqarrab and Mehra 
and beat them to death. According to 


this story the partisans of the deceased: 


arrived one by one and were beaten 
as they arrived. Oa the other hand the 
varsion of the accused was that the com- 
. plainant’s party after having dispossessed 
Ghulam Muhammad Machhi and beaten 
Jani, Bakhsh and Ahmad in the high- 
handed ‘fashion described, sent a man to 
Ghulam Muhammad, Lambardar not to 
report the matter atthe Police Station. 
He refused to accede to this and set off 
to the Police Station where he made his 
report. The complainant's party in the 
meantime sent a man to the Zaildar, who 
is also an Honorary Magistrate and who 
lives at Sabowal whichis only a few miles 
from the village while the Police Station 
is 16 miles, The complainant’s party also 
undoubtedly sent for men -from neighhour- 
ing villages, namely, Ahmad Sher 
and Falak Sher from  Sheikhowal and 
Ahmad and Sultan from Chak No. 109. 
It has also been established that none 
of thecomplainant’s party slept in the 
village that night but remained at the 
Lalawala well. None of them resumed 
their ordinary work the following morning. 
There is thus nodoubt that during the 
night the complainant's party were laying 
their plans, either for an attack on the 
other side or to defend themselves from 
an attack by the other side. 

The defence story is that, knowing all this 
they proceeded to carry the thres men 
injured the previous evening on charpoys 
to the Zaildar and were passing along the 
road when they were suddenly attacked 
by the complainant's party who numbered 
some 50or 60. When they were attacked 
their partisans, hearing the outcry joined 
them from the village and they were able 
to beat off the complainant's party and 
protect themselves, Their case further is 
that when the Sub-Inspector of Police 
arrived they asked him to record their 
report of what happened but that he 
refused to doso as three persons had been 
killed on the other side. 

It seems tome that the real difficulty 


in this case is to decide what actually 


happened, that is, which party were the 
aggressors, was.itapitched battle or was 
one side attacked by the other? The learned 
Sessions Judge and my learned brother 
Dalip Singh had held that the accused were 
the aggressors. My leurned brother Harri- 
son has held that he would be inclined 
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to think but not to hold that it was the 
complainants who began the fight and in 
any case he held it not proved that it was 
the accused who did so. Both my learned 
brothers have concur‘ed in holding that 
the evidence of the eye-witnesses is false 
and cannot be relied upon except tothe 
extent that there was a fight. It was on 
& consideration of the circumstantial evi- 
dence that Dalip Singh, J. held that the 
accused party were the aggressors and 
he only convicted the nine persons because 
they were injured and were thus obviously 
in the fight. It was also on a consider- 
ation of the circumstantial evidence that 
Harrison J. thought it more likely that 
the complainants were the aggressors 
while he was unable to hold that the 
evidence established that there was a 
pitched battle. 

Iam in agreement with both my learned 
brothers that the evidence of the eye 
witnesses supporting the prosecution case 
is palpably false while the defence version 
also certainly cannot be accepted in toto. 
On the whole, however, Jamin agreement 
with Harrison J. that the defence story 
is theless absurd of the two. There is 
good evidence that one Bakhsha reported 
tothe Sub-Inspector of Police when he 
was coming to the villaga, the defence 
story as now get up. It is true that that 
story must be rejected to the extent that 
it makes mention of the fact that that three 
men injured the previous evening were 
being carried on charpoys; for they were 
not so seriously injured as to require this. 
This may only be stupid exaggeration and 
it does not necessarily follow that the 
defence version is false merely because 
of that exaggeration especially as Bakhsha 
immediately told the Sub-Inspec:or 
this version before he had even reached 
the village. 

The learned Sessions Judge considered 
that the medical evidence proved that the 
accused party were the aggressors. It is 
true that the complainant's party suffered 
the more injuries but it does not neces- 
sarily follow that the accused were the 
aggressors because they were the more 
successful. There were certainly deser- 
tions from the complainant’s party which 
in the beginning may have believed itself 
to be the stronger. There is no reason 
to think that reinforcements did not arrive 
at once from the village to swell the 
aczused’s party while the members of the 
accused’s.party may have been the better . 
fighters or may have had luck on their 
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side. The medical evidence, therefore, 
by itself cannot establish that the accused 
party were the aggressorsin a case like the 
present where the oral testimony has to be 
reiécted in toto Another reason which 
influenced the Sessions Judge was that 
he considered that the accused party were 
the aggrieved party and,therefore more 
likely to make an attack. It seems to me 
that this is also -a doubtful proposition 
in the present case where it has been es- 
tablished that the complainant's party 
had already acted on two previous occasions 
in & high handed fashion, That being 
the caseit is as likely that they acted in 
a high-handed fashion on the third occasion 
as that the accused should have attacked 
them, A third.circumstance which has 
been taken into account in coming to 
the conclusion that the accused parity were 
the aggressors is that the fight took place 
near the bhan of Ahmad. Great weight 
has been attached to this by my learned 
brother Dalip Singh but Iam unable to 
attach the same  weightto this circum- 
stance. Ahmad's bhan is some 50 yarde 
east of the road running north to Sabowal 
along which the accused party claimed 
that a certain number of them were going 
when they were attacked. Abmad’s bhan 
is shown as No. 2 or the plan Ex.P.D. 
On tke same plan No. 1 is marked as 
the spot of the occurrence where blood 
was found. This spot No. 1 touches the 
road side and is shown tobe 8 karams 
square, that is, about 13 yards square. If 
this plan, therefore, is correct and the 
fight took place here, it proves that the 
fight took place on the road side some 
50 yards from Ahmad's bhan. The Sub- 
Inspector of Police who reached the spot 
very shortly after the occurrence has stated 
at page 92, .ine 60 that spot No. 1 is 
correctly shown as the place where blood 
marks were found. This goes to show 
that the complainants party advanced 
some 50 yards from Ahmad'sbhan up to 
the road and were not attacked at Ahmad's 
bhan. This to a certain extent must go 
in favour of the accused's and not in favour 
of ‘the complainant's story. It seems to 
indicate, if not establish, that sv any rate 
“the complainants were ready and willing 
to fight. This circumstance coupled with 
thefdacts that they called men from other 
villages, stayed at the neighbouring well 
of Lalwala all night, and did not resume 
their ordinary occupations in the morning, 
makes me inclined to think the complain- 
ante were not sojnnocent as they make 
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out and were willing and prepared to 
fight. They did not wait: until the accused 
party reached Ahmad's bhan but they left 
that bhan and came to the road side where the 
fight took place. Besides, spot No.. 1l 
is in a line with Ahmad’s bhan at right: 
angles to the road, If the accused party 
had been going to Ahmad’s bhan it was- 
not neceesary for them to wait until they 
reach a spot at right angles with Ahmad's 
bhan to the road but they could have gone 
by the shorter route diagonally across 
the fields to Ahmad’s bhan. The fact, 
therefore, that the blood was found 56 spot 
No. 1 seems to me to indicate, if not to 
prove, that the complainant's party attack- 
ed'the accused party as they wére-pro- 
ceeding along the road to Sabowal, on'the 
west side of which are the fields ‘of the 
accused party just as the fields of the 
complainant party are on the east side of 
it. I am, therefore, in agreement with 
Harrison, J. that the circumstantial eviden- 
ce does not establish that the accused party 
were the aggressors. 
An attempt was made by the Orown 
Counsel to argue that the circumstances 
in the present case atleast made it clear 
that there was a pitched battle if they did 
not go so far as to establish that the accused 
attacked the complainant’s party which was 
doing nothing. There is no question that 
if there was a pitched battle, both sides 
would be guilty and neither would be 
entitled to the right of private defence. 
From the above discussion,, however, it 
will appear that the circumstances are not 
such as to lead unhesitatingly to the con- 
elusion that there was a pitched battle. 
The assessors were of opinion that in fact 
there was & pitched battle or free fight and 
if I were allowed to hazard & guess it 
might bethat this was the case, I have, 
however, shown that on the whole the 
circumstances are in favour of the accused, 
and indicate that they were attacked as 
they were going along the road to Sabowal. 
It has not been proved that the accused 
party spent the night in preparation though 
it has been proved that the complainant's 
party did so. The fact that they were 
attacked by the road side at a spot 50 yards 
from Ahmad's bhan, the line between that 
spot and Ahmad's bhan being a right 
angle to tneroad, is a circumstance which 
goes.to support the story of the accused 
that they were going innocently along that 
road when they were attacked by the 
complainant's party. In these circumstances 
it seers to me that in the present case 
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the accused must be given the benefit of 
the doubtthat they acted inthe right of 
private defence. This disposes of the 
appeal which I accordingly accept and 
direct the acquittal of the appellants. 
Appeal accepted. 


LAHORE HIGH COURT. 
Szoonp Oivit AersaL No. 2067 oF 1930, 
February 26, 1931. 

Present :—Mr. Justice Addison.. 
MULA SINGH AND ANOTRER— PLAINTIFFS— 
APPELLANT3 
versus 
MUHAMMAD SHER AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Punjab Tenancy Act (XVI of 1887), s. 59 (1)— 
Occupancy tenancy ~Suecession—Rights of collaterals— 
‘Occupation’ by common ancestor what amounts to. 

Under s. 59, Punjab Tenancy Act, an occupancy 
tenancy devolves upon the male collateral relatives of 
a deceased occupancy tenant, after the widow's death 
in the absence of male issue provided that the common 
ancestor had occupied the land. But the section 
cannot be construed as meaning that a tenant hold- 
ing an occupancy tenancy for a brief period under the 
existing occupancy tenant ora trespasser holding the 
aa say forafew days, is a person who occupied the 

and. 


Second appeal from a decree of the 
District Judge, Jhelum, dated the 12th 
August, 1930, reversing that of the Subordi- 
nate Judge, Third Olass, Jhelum, dated the 
13th May, 1930. 

Mr. Brij Lal, for the Appellants. 

: Mr. R. C. Soni, for the Respondents. 


JUDGMENT.—Wazir Singh purchas- 
ed the occupancy tenancy in suit from a 
stranger, Ganga Singh He died and was 
succeeded by his widow, Mussammat Ghero. 
She has sold the occupancy tenancy and 
two persons, Mula Singh and Dhera Singh, 
have come forward to sue for possession 
by pre emption of the tenancy, Their suit 
has been dismissed by the lower Appellate 


Oourt and against this decision the plaintiff . 


have preferred this second appeal. 

Wazir Singhisa grandson of Mitha Singh 
and the two pre-emptors are great: grand- 
sons of the same person. The lower Ap- 
pellate Oourt has found that the common 
ancestor, Mitha Singh, did hold, for one 
harvest at least, the land in question as a 
tenant of the then occupancy tenant, 


Ganga Singh. He decided, however, that: 


that was “not enough to make the pre- 
emptors heirs and it was admitted that 
if the preemptors are not entitled 
to succeed to the occupancy tenancy 
they are not entitled to pre-empt the sale.” 

The occupancy tenancy does devolve 
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upon the male collateral relatives of 8 
deceased occupancy tenant, after the widow 8 
death ia the absence of male issue provid- 
ed that the common ancestor had occupied 
the land. In my judgment the fact that 
Mitha Singh was, fora harvest or two, a 
tenant of the then occupancy tenant, Ganga 
Singh, does not mean that he occupied the 
land within the meaning of s. 59 of the 
Punjab Tenancy Act. What is meant 
there is that itis not necessary to decide 
in what capacity the common ancestor held 
the land provided he did hold it and the 
land descended from him to his heirs. It 
is impossible to construe the proviso to 
s. 59 (1) as meaning thata tenant holding 
an occupancy tenancy for a brief period 
under the existing occupancy tenant for a 
trespasser holding the land, say for two 
days, isa person who occupied the land. 

At the time when Mitha Singh was tenant 
the occupier of the land was the 
occupancy tenant then in existence, namely, 
Ganga Singh. 

For the: reasons given lam of opinion 
ihat the judgment of the lower Appellate 
Court is correct and I dismiss the appeal 
with costs. 

A. Appeal dismissed. 


LAHORE HIGH COURT. 

First O1vIL Aresa No. 1900 or 1925, 
February 24, 1931. 
Present:—Mr. Justice Bhide, and 
Mr. Justice Tapp. 

ABDUL AHAD KHAN AND OTHEBS— 
D&2FENDANT8—ÀPPELLANTS 
versus 
AHMAD NAWAZ KHAN AND OTHERS 
— PLAINTIFFS— RESPONDENTS, 

Muhammadan Law—Gift—Marz-ul-maut, what con- 
stitutes, . . f 

Before a gift can be declared to be invalid owing to 
its having been made in marz-ul-maut it must be 
established that the donor was suffering at the 
time of the disposition from a disease which was the 
immediate cause of his death; that the disease 
was such as to engender in him thé ‘apprehension of 
death: and that the illness incapacitated himfrom the 
pursuit of his ordinary avocations and prevented him 
from saying his prayers while standing, Whether 
these conditions have been fulfilled depends upon the 
facts of each case, 2 , 6 

Rashid-ul-Din Khan v. Nasir-ud-Din (1), Fatima 
Bibiv Ahmad Bakhsh (2) and Rashid Karamali v. 
Sherbanoo (3), referred to. : 

First appeal from the decree of the Senior 
Subordinate Judge, Multan, dated the 20th 
June 1925, 
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Messrs. M. C. Mahajan and D. R, Mahajan 
for the Appellants. 
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JUDGMENT. 
Bhide, J.—The  pedigree-table of the 


Messrs. Ghulam Mohy-ud-Din and Mohsin parties concerned in this case is as fol- 














Shah for the Respondent. lows :- 
MUHAMMAD BIARAM KHAN 
| PNE 
Ghulam Muhammad Muhammad Khan Daran Bibi -- Abdullah 
an dead). Khadija 
[ Bibi 
1 | (wife) 
| | 
1 Ghulam Maryam 
; 101 i f 
| (daughter) 
| 
| 


1bDl 
defendant.No. 3. 


| } 
RU cane Gulam Hamida 
Bibi Bibi Kh 
defendant No. 2. 





Abdul Ahad 
an 
defendant No,1, 


| 











l | 
iitim Mazhar Mohammad mun Gullm Rab a 
Nawaz Nawaz Nawaz Nawaz Zubeda Khan 
Khan Khan Khan an Bibi 
plaintiff plaintiff plaintiff plaintiff plaintiff Gulam 
No.4. No. 3. No.2. ol, No, 6. Sadiqa Bibi 
(widow) 
plaintiff © 
No. 5. 
| 
l | | ` 
Gulam Zenib Gulam Aishan Abdul Karim Abdul Rahim 
at n IAS Khan 
plainti plainti aintiff laintiff 
No, 10, Ne. 9. . To. 8. s; 7 E 0. 7, 


' The plaintiffs? sued for possession for a 
Share in certain.lands and houses as the 
heirs of Musammat' Daran Bibi. Defendants 
on the other hand claimed to bein pos- 
session on thé strength of aregistered deed 
of gift executed- by Musammat Daran Bibi in 
favourof her daughter Musammat Ghvlam 
Maryém. Bibi on the 3Uth October 1916. 
The learned Senior Subordinate Judge has 
decreed thé Buit in plaintifi’s favour on the 
finding that the gift in question was invalid 
under the Muhammadan Law, having been 
executed by Musammat Daran Bibi in favour 
one heir to the exclusion of others in her 
last illness (marz-ul-maut). . The defendants 
have appealed from this decision. 

"Tbe sole point debated before us in this 
appeal was ‘whether the gift in question 
wás executed by Musammat Daran Bibi in 
her death illness (marz-ul-maut) as under- 
stood in Muhammadan Law. The principles 
of law on the point sre well settled and 
were recently considered in a Division 
Bench judgment of this Court reported as 


Rashid-ud-Din Khan v. Nasir-ud-Din (1) 
in which a number of previous -authorities 
are quoted, 

The following conditions have to be satis- 
fied before a gift can be declared to be 
invalid owing to its having been made in 
marz ul-maut of Fatima Bibi v, Ahmad 
Bakhsh (2) and Rashid Karam Ali v. Sher- 
banoo (3) that the donor was suffering at 
the time of the disposition from a disease 
which was the immediate cause of his death, 
(2) that the disease was such as to engender 
in him the apprehension of death, (3) that 
the illness incapacitated him from the 
pursuit of his ordinary avocations and pre- 
vented him from saying his prayers while 
standing. . 

The onus Jay on the plaintiffs to prove 
beyond doubt that these conditions were 
fulfilled in the present case, but the 


(1) 123 Ind. Cas, 561; A, I, R.1929 Lah, 721, 
(2) 31 C. 319. 
(3) 13 B. 261; 7 Bom, L. R.252.' 
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evidence produced seems to my mind wholly 
inadequate, The .plaintifis have relied 
chiefly on the evidence of a Hakim, 
two women of the menial class, 
and one of the attesting witnesses to 
the deed of gift. The Hakin (P. W. 
No. 1) says that the deceased was 
suffering from diarrhoea and that he treated 
her for about.8 or 10 days from about lst 
or 2nd day of Moharram. The menial 
women (P. W. Nos. 2 and 3) on the other 
hand state that the decessed was taken ill 
on the Bakar-id that is, about three weeks 
earlier. Musammat Ghulam Bibi (P. No. 2) 
tries to make out that Musammat Daran Bibi 
was unconscious at the time ofthe execution 
of the deed. This is clearly belied by the 
other evidence and the execution of the 
deed was not even challenged before us. 
Abdul Majid (P. No. 4) one of the attesting 
witnessess to the deed stated that the 
deceased was ill for 20 or 25 days but he 
never saw her personally during the illness, 
He is no doubt a relation of the parties 
but he seems to be more closely related to 
the plaintiffs Thelearned counsel for the 
plaintiffs urged that the vagueness of the 
evidence was due to the fact that the 
evidence was given many years after the 
gift, but the plaintiffs were themselves 
responsible for the delay in instituting the 
suit and cannot plead this as an excuse. 
The learned Senior Subordinate Judge 
has relied chiefly on the evidence of Miss 
Shaw, a doctor who was brought to examine 
the deceased at the time of the execution 
of the deed and certified that she was ina 
fit candition to execute the document. But 
the,evidence of this witness seems to me 
to 180 really against the plaintiffs. She 
stated that the deceased was suffering from 
aime illness but it was apparently not 
Serious as she could not even say definitely 
whether it was diarrhoea or some other 


Allness. She deposes further that she did 


‘not think that the deceased was likely to 


die and she certified that she was in her 


right senses and was capable of making. 


her will (vide certificate D X). The deceas- 
ed was no doubt old (about 70) and died 
some 8 or 9 days later, but it seems clear 
from the evidence of this witness, that at 
the time of her visit, the deceased was not 
suffering from any illness likely to cause 
any reasonable apprehension of death. The 
learned Senior Subordinate Judge has're! 
marked that the use of the word ‘will’ by this 
witness suggests that death was apprehend- 
ed. But this witness has probably mis- 
understood the vernacular .expression used, 
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The certificate was given on the very day 
on which the deed was executed and there 
is no good reason to think that at first- the 
intention was to execute a will and sub- 
sequently that intention was changed and 
a deed of gift was executed. 

It appears from the contents of the deed 
of gift that the  deceased's husband 
Abdullah Khan had not been on good 
terms with her for many years and had 
deserted her. She was living in her parents 
house and was only natural for her to gift 
her property in favour of her daughter who 
had rendered service to her. It is significant 
that Abdullah Khan, who was one of the 
heirs of the deceased, although he was 
not on good terms with the deceased did 
not care to challenge the gift. The plain- 
tiffs also instituted the present suit some 
8 years after the gift and no satisfactory 
explanation of this delay has been given 

The learned Oounsel for the plaiutifis 
referred to the rulings of the Punjab Chief 
Court referred to in the judgment of the 
learned Subordinate Judge and certain 
other authorities but I do not think it will 
serve any useful purpose to discuss the 
facts of those cases. Each case has to be 
decided on its own facts. After carefully 
considering the evidence on the record 
it seems to me that the plaintiffs have 
the necessary 
conditions as regards marz-ul-maut stated 
already were fulfilled in the present case. 
I would, therefore, accept this appeal and 


dismiss the plaintiff's suit with costs 
throughout. 

Tapp, J.—I concur, 

A. Appeal accepted. 


LAHORE HIGH COURT. 
OriminaL REvieroN Petition No. 1285 
or 1930. 

March 2, 1931. 

Present: —Mr. Justice Addison, and 
Justice Sir Abdul Qadir, Kr. 
PINDI DAS AND orBEEs— CONVICTE- 
PETITIONERS, 

versus 
EMPEROR- REPONDENT, 

Prevention of Intimidation Ordinance (V of 1980), 
ss 8, 4—Moelestation, meaning of—Loitering at liquor 
shop to cause persons to abstain from purchasing liquor 
whether amounts to ‘molestation’. 

Loitering at a liquor shop with a view to cause 
persons to abstain from purchasing liquer eomes 
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within the definition of ‘molestation’ as given in s.3 
of the Prevention of Intimidation Ordinance. 
Emperor v. Sakinabai Buderudin (1) doubted an 
distinguished. : 
R. v, Bauld (2), Quinn v. Leathan (8) Judge v. 
Bennett (4),Lyons v. Wilkins (5), Charnock v. Court (6) 
referred to. 


Petition from an order of the Sessions 
Judge, Multan, dated the 18th October 
1930, modifying that of the Additional Dis- 
trict Magistrate, Multan, dated the 25th 
August 1930. 

‘Mr. Ram Lal Anand, for the Petitioners. 

‘Diwan Ram Lai, Assistant Legal Remem- 
brancer and Mr, R, A. Jermy, for the 
Government Advocate, for the Respondent. 


JUDGMENT. 

Addison, J.—Thisisa Oriminal Revi- 
sion which has been referred to a Division 
Bench for disposal. The eight petitioners 
were convicted under s. 4 of Ordinance 
No. V of 193U and their sentences were 
reduced to three months’ rigorous imprieon- 
by the Sessions Judge. They had served 
one month oftheir sentences before they 
were admitted to bail by a Judge of this 
Court while they had also been in the 
judiciallock-up during the trial for a further 
period of one month and three days. 

It has been found by both the Courts 
below that the petitioners instigated five 
volunteers to leave Khanewal and go to 
Multan to picket liquor shops and not to 
come back without achieving success: Asa 
result of this instigation five volunteers 
went to Multan and committed the offence 
of molestation ata liquor shop on the 11th 
of July, on which date three of them were 
arrested and convicted under the Ordinance. 
On the evidence I have not the slightest 
doubt that this finding is correct. The 
question, therefore, is whether the peti- 
tioners are guilty of abetment of molesta- 
tion of any person within the meaning of 
es. Sand 4 of the Ordinancs in question 
seeing that they are the persons responsible 
for sending the five volunteers to Multan, 
where the Ordinance was in force, to picket 
liquor shops, 

Picketing is defined in the New English 
Oxford Distionary, Volume VII, as being, 
in a labour dispute, the posting of men to 
intercept non-strikers on their way to work 
and prevail upon them to desist. The 
meaning, therefore, applied to the picketing 
of liquor shops, is to post men to inter- 
cept ‘people: going to the shop to buy 
liquor and prevail upon them to desist 


from doing so. Now,s. 3 of the Ordinance : 
"A pers’ 


defines “Molestation” as follows: 
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gon is said to molest another person, who, | 
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with a view to cause such other person to 
abstain from doing or to do any act which 
such other person has right to or to 

abstain from doing, obstructs or uses 

violence to or intimidates such other per- 

son or anyoné in whom such person is in- 

terested, or loiters at or near 8 house 

where such person or anyone in whom such 

person is interested resides or works.or 

carries on business or happens to be, or 

persistently follows him from place to place 

or interferes with any property owned or 

used by him or deprives him of or hinders 

him in the use thereof". As. pointed out 

by the learned Sessions Judge, for the pur- 

poses of this case, the only portion of the 

section which need be considered is the 

following: “A person is said to molest 

another person who, with aview to cause 

auch other person to abstain from doing 

any act which such other person has a 

right to do, loiters at or near a house 

where such person happens to be. “In the 

present case it is not disputed that the 

volunteers were sent to loiter at liquor shops 

in Multan witha view to cause persons to. 
abstain from buying liquor, and this is in 

fact the meaning of “picketing” as given 

inthe dictionary. It follows from a consi- . 
deration, therefore, of the portion of 6. 3, 

which I have reproduced above, that the 

petitioners were properly convicted of 

abetment of the molestation of persons 

purchasing liquor. There ie no escape from 

this conclusion and it clearly follows from 

the words employed-in the section. 

16 is contended, however, that a different 
view of the section has been taken by a 
Division Bench of the Bombay High Court 
in|Emperor, v, Sakinabat Budrudin (1). That 
case, however, is easily distinguishable, In 
the case before the Bombsy High Court 
the Magistrate had convicted the accused 
of au offence of molestation under B. 4 on 
the following grounds: Firstly, that she 
loitered near acountry liquor shop, second- 
ly, that she did so with a view to cause the 
country liquor shopkeeper to abstain from 
keeping a liquor shop which. he had a right 
to do; and thirdly, that she hindered him 
jn the use of the shop. The Sessions Judge 
referred the case to the High Court as he 
was of opinion that the Magistrate was 
wrong in inferring from the circumstances 
of the case that the accused's action was 
inspired by the object of compelling the 
shopkeeper to give up his business. He 
said. that when people are dissuaded from 

(1) 129 Ind. Cas, 346; A. I. R. 1931 Bom. 79, 32 Bom 
L. R, 1506; 32 .Or. L, J. 283;-55 B. 220, 
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frequenting a liquor shop no doubt the 
business of the shopkeeper is to that extent 
effected and he suffers in his gains, But 
because that is one of its results it should 
not be presumed, in the absence of any 
additional circumstances pointing to the 
contrary. that the dissuading was done 
with a view to compel the shopkeeper to 
giveup his business, He further said that 
when a person of the class, age and social 
position of the lady in that case takes on 
herself todo the ‘dissuading’ the ordinary 
presumption would be that she does it 
purely asa social benefit with the object 
of inducing the party dissuaded to give 
up a bad habit, and not with the view of 
deferring the shopkeeper from pursuing 
hie business as her direct and immediate 
purpose. Madgavkar, J., who gave the first 
judgment, assumed that the accussd was 
standing near the shop in order to dissuade 
would-be customers from resorting for 
drink to that shop. He then went on to 
point out that in the case before him the 
accused was found to have molested the 
shopkeeper, because, with a view to cause 
the shopkeeper to close his shop, which he 
hada right to keep open, she loitered near 
the shop where he carried on the business 
of selling liquor. She was not found to 
have molested any particular customer; 
and it was not argued for the Orown that 
it was open. to the High Court to alter 
the finding and conviction into molesta- 
tion of the customer. 

It follows from the last remark that the 
-Bombay High Court confined itself to the 
finding that a shopkeeper had been molest- 
ed and not that a customer had been moles- 
ted. This distinguishes that case from the 
one before us. It might, however, be men- 
tioned that what was said by the Judge 
was that he was unable to assent to 
the proposition that dissuading people 
from drink necessarily connotes and com- 
pels a conclusion of interference with the 
right of a shopkeeper to keep his shop 
open. Madgavkar, J. was, therefore, of 
opinion that the Magistrate was wrong in 
holding that the accused loitered with 
a view to cause the countryjliquor shopkeep- 
er to abstain from keeping his shop open. 
Whether this is a proper finding or not, 
it does not seem to me to be relevant to the 
discussion of the case before us althongh 
the English authorities do not appear to 
be in favour of the view taken by the 
Bombay High Oourt. I shall refer to some 
of these cases later. At this stage it is 
sufficient to say that loitering at a liquor 
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shop with a view to cause persons to abs- 
tain from purchasing liquor comes with- 
in the definition of “Molestation” as given 
ins. 3 of the Ordinance. 

Section 3 of the Ordinance is based on s. 7 
of the English Act for amending the law 
relating to Oonspiraey, and to the Protec- 
tion of Property, and for other. purposes, 
1875. That section runs as follows:— 

“Every person who, with a view to 
compel any other person to abstain from 
doing or todo any act which such other 
person has a legal right to do or abstain 
from doing, wrongfully and without legal 
authority. 

1. Uses vioience to or intimidates such 
other person or his wife or children 
or injures his property ; or 

Persintently follows such other per- 
son about from place to place; or 

3. Hides any tools, clothes, or other 
property owned or used by such 
other person or, deprives him of 
or hinders him in the use thereof; 


or 

4, Watches or besets the house or 

f other place where such other per- 
son resides, or works, or carries on 
business. or happens to bs, or the 
approach to such house or place; 


or 

5. Follows such other person with two 
or more other persons in a die- 
orderly manner in or through any 

street or road 
shall, on conviction thereof by a Court of 
summary jurisdiction, or on indictment as 
hereinafter mentioned, be liable either to 
pay a penalty not exceeding twenty pounds 
or to be imprisoned for a term not exceeding 
three months, with or without hard labour. 
“Attending at or near the house or place 
where a person resides, or works, or carries 


‘on business, or happens to be, or the ap 


proach to such house or place, in order 
merely to obtain or communicate informa- 
tion, shall not be deemed a watching or 
besetting within the meaning of this sec- 
tion.” 

It will be obvious to any one after perut- 
ing s. 3 of the Indian Ordinance and s. 7 
of the English Act thats. 3is much wider 
than s. 7. Sub-section 4 of the English Act 
is the one whichcorresponds to the loitering 
mentioned in the Indian Ordinance, Tak- 
ing that part alone the section would run as 
follows:— 

Every person who, with a view to 
compel any other person to abstain from 
doing orto doany act which such other 
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person has a legal right to do or abstain 
from doing, watches or besets the house 
or other -place where such other person 
resides, or works, or carries on business, 
or happens to be or the approach to such 
house or place, shall,on conviction, etc, 
etc., the explanation given at the end ofs. 
7, however, permitting the attending 
ator near the house or place where a 
person resides, or works, or carries on 
business, or happens to be, or the approach 
to euch houseor place in order merely to 
obtain or communicate information, with- 
out its being deemed a watching or beset- 
ting within the meaning of the section. 

In the present case there is no question 
that the volunteers weresent to Multan 
with a view to cause the purchaser of 
liquor to abstain from buying it although 
they had a legal right to do so. In 
England, s. 2 of an Amendment Act 
providing for regulation of Trade Unions 
and Trade Disputes (21e& December 1506) 
made peaceful picketing, provided one or 
moref persons, were acting on their own 
behalf or on behalf of a trade. union or of 
an individual employer or firm in con- 
templation or furtherance of a trade dispute, 
lawful, that is to say, besides attending 
at or near & house or place where a person 
resides or works orcarries on business or 
happens to be, if they 80 attend merely 
for the purpose of peacetully obtaining or 
communicating information, the new sec- 
tion, (2) allowed peacefully persuading 
any person to work or to abstain from 
working as well, provided they were acting 
in -contemplation or furtherance of a trade 
dispute but in no other case. It follows 
from this that piokonng is an offence iy 
England except for the purposes permii- 
ted by explanations to s. (7) of the 1875 
Act anda, (2) of the 1906 Act. This is in 
fact what has been laid down in the English 


cases. 

The first of these which need be referred to 
is R. v. Bauld (2). At page 283* Huddleston, 
B. said that the Statute allows watching or 
attending near a place for the purpose of 
obtaining or communicating, information, 
but this is the only exception. He again 
said at page 284“ "They have no right to 
watch or beset the house or other place 
where a person resides, or works, or carries 
on business, or happens to be, or the approach 
to such house or place, for the purpose of 
compelling any persons to abstain from 


(2) (1874) 13 Oox. O. O. 282. 
* Page of (1874) 13 Qox—| Ed] 
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doing that which he has a legal right to: 
do". Atthe bottom of page (291) he saide: 
*You would, of course, wish to diecover such 
men (back-lege). Butit must be ‘watching 
and besetting’ for some such lawful 
purpose to be within the meaning of the 
Act. You will, however, see how difficult 
and dangerous it is in your effort not to 
do what is wrong, ani to guard against 
the abuse of the practice. If you wish by 
your own conduct to assert your rights to 
*picket' you are almost certain tto get into 
difficulty; for whatever you may intend, 
there will be some among you who will 
go beyond what isintended as ‘watching 
and besetting’ within the exception of the 
Act. This picketing in which you have been 
engaged is illegal.” It is clear. from what 
has beén said above that Baron Huddleston 
was of opinion that peaceful picketing 
came within the mischief of the English 
Act and that the only exemption to the 
‘watching and besetting’ set forth in 
sub-section (4) of s.(7);,was if this was done . 
merely to obtain or communicate informa- 
tion. 

We were also referred to Quinn .v. 
Leathhem (3). This was a civil action 
and I do not propose to refer to this case 
at great lengtb. I desire, however, to quote 
certain words used by Lord Lindley at 
paga (538):—“ It is all very well to talk 
about peaceable  persussion..................... 
What may hegin as peaceable persuasion 
may easily become, and in trades union dies- 
putes generally does become, premptory 
ordering, with threats open or covert 

: A threat to call men 'out 
given by a trade union official to an 
employer of men belonging to thé union 
and willing to work with him is. a form 
of coercion, intimidation, molestation, or 
annoyance to them and to him' very 
difficult to resist, and to say the least 
requiring justification." This eminent 
Lord has clearly said in these last words 
that a threat to call men out is a form of 
molestation. Lord Lindley again said 
at page (541):—“But there are many ways 
short of violence, or the threat of it, of com- 
polling persons to act in a way which they do 
not like. There are annoyances of all sorts 
and degrees: picketing is a distinct annoy- 
ance, and if damage results is an action- 
able nuisance at Common Law, but if con- 


(3) (1901) A. O. 495; 70 L, J. P. C. 76; 85 L. T. 289; 
50 W. R. 139; 65 J. P. 708. 


* Page of 1901 A. O.—[Ed. 
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fined merely to obtaining or communicat- 
ing information it is rendered lawful by 
the English Aet (s. 7)". Here again this 
eminent Judge has shown that the only 
lawful form of picketing at that time was 
contained inthe exemption given to 8.7, 
namely, atiending for the purpose of obtain- 
ing er giving information. 

The third case is Judge v. Bennett (4). 
The question was whether athreat to 
“picket” an employer--that is, to put persons 
to watch his premises—was a threat to 
“beset and watch” and so an attempt to 
intimidate. A letter was sent to the emplo- 
yer by a trade union official which in sub- 
stance came to this that her shop would 
be picketed if she did not do what the trade 
union wanted. She did not accede to 
‘the demand and her premises were picketed. 
These persons were orderly, and did 
not personally interfere with persons 
going in and out; but their being there 
caused a crowd to assemble with the effect 
of rendering entrance and exit more 
difficult. This case came under the first 
part of s. 7 and it was held in it that 
intimidation may be not only by threats of 
personal violence or injury to property, 
but it may be by any sort of threat which 
may include a threat to watch or beset. And 
ifa person, it was said, was threatened 
with being picketed in such terms as to 
‘make him afraid, the offence had been 
committed. This case, therefore, is- an 
authority for the proposition that a threat 
to picket comes within the first sub-section of 
8.7 of the English Act, and it is obvious that 
it would also come within s, 3 of the 
‘Indian Act. I might mention here that all 
these cases were cases of peaceful picket- 
ing and the threat in the last mentioned 
case was not to the effect that the picketing 
would be anything also except peaceful. 

The next case is Lyons v. Wilkins (5). 
It was held in that watching and besetting 
:& person's house with a view to compel 
- someone also was within s. 7, sub-3, 4. 
This case is also important in that it ex- 
. plains the word “view”. It was said that 
it did not import motive but purpose. It 
does not matter, therefore, what the motive 
of the person is. It is only important to 
find what the purpose is. 

The last case Ishall refer to is Charnock 
v. Court (6). In that case two agents of a 
x (1861).4 T. L. R. 75; 36 W. R. 103: 52 J. P. 

(5) (1899) 1 Oh. 255; 68 L, J. Oh.-146; 79 L. T:709 
47 W. R. 291; 63 J. P, 339. 


(6) (1899) 2 Oh. 35; 68 L. J. Oh. 550; 80 L. T. 564; 47 
W.R.633; 63 J.R.400  . iu 
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trade union attended ata landing-stage to 
await the arrival of a steamer containing 
workmen imported by the masters from 
Treland to replace the men on strike, and, on 
the arrival of the steamer, they informed the 
Trish workmen of the strike, and offered to 
pay their expenses if they would go else- 
where to work. It was held that the 
attendance at the landing-stage was with 
a view to compel the masters to conduct 
their business in accordance with the re- 
quirements ofthe men, and was not in 
order merely to communicate information; 
and that it was a watching or besetting 
within sub-s. 4ofs. 7 of the Conspiracy 
and Protection of Property Act, 1875, It 
was further said that watching or besett- 
ing a place where a person resides, or 
works, or carries on businese, or happens 
to be, does not necessarily imply any 
lengthened watching, and is not limited 
to places which a person habitually fre- 
quents. 

This being the law as interpreted in 
England, s. 70f the English Act being 
more restricted and less wide than 8.3 of 
the Indian Ordinance, it follows that the 
petitioners in the present case were prc- 
perly held guilty of the abetment 
of the molestation of 
of the liquor shops in Multan 
within the meaning ofss.3 and 4 of the 
Ordinance. I would, therefore, dismiss the 
petition so far as the merits are con- 
cerned, but, as the petitioners have been 
out. of jail 80 long and 
the Ordinance is no longer in 
force, I would accept it tothe extent of 
reducing the sentences to the periods of 
imprisonment they have already wunder- 


gone. 
Abdul Qadir, J.—I concur. f 
A, Petition dismissed, 


LAHORE HIGH COURT. 
Sxrconp CIVIL APrEar No. 425 or 1980. 
November 3, 1930. 
Present ;—Mr. Justice Johnstone. 
SADDU ANDOTHERS—PLAINTIFFS— 
APPELLANTS 
versus - 
MANI RAM NDD OTAERS— DEFENDANTS — 
RESPONDENTS. 
Record of Rights—Presumption-of correctness— 


Entries in regular and summary settlements, relative 
value of ~Crvil Procedure Cede (Act V of 1908), s. 109 


the customers . 


` 398 


—Finding of fact—Not based on proper evidence— 
Interference in second appeal. ~ 

Summary settlements have not the same value as 
regular settlements and a presumption arising from 
anentry inaregular settlement is not rebutted by 
an entry in an earlier summary settlement. 

Mangal Singh v. Ratan Singh (3) relied on. 

A finding of fact can be interfered with in second 


appeal if there is no evidence proper for the Court's-. 


consideration in support of the finding. 

Second appeal from the decree of District 
Judge, Hissar, dated the 12th December 
1929, 


Amin, for the Appellants. 
Mr. Nanak Chand, for the Respondents. 
JUDGMENT.—The following pedig-. 
ree-table is admitted as correct. 





sea ds , 
( d B } 
Amru, i i Bhana 
l Ram Sahai plaidtigs, 
j sons of Bhana, 
Mani Ram 


(defendant No.1). 


"Mani Ram alienated certain lands and a 
house by way of exchange to other persons 
and the plaintiffs challenged the alienations 
on the ground that the property was an- 
cestral and the exchange injurious to their 
interests as reversioners. The two main 
questions were: Was the property ancestral? 
and was the exchange for necessity? The 
trial Court answering the first question in 
the affirmative, and the second in the nega- 
tive, decreed the reversioner's suit. The 
‘lower Appellate Court agreed with the trial 
“Court asto the second question, but dis- 
agreed on the first question and accord- 
ingly dismissed the suit. The plaintiffs: 
have appealed. 


. The objection is naturally taken that the 
decision of the lower Appellate Court on the 
first question is a finding of fact and can- 
not be challenged in asecond appeal. The 
learned Counsel for the plaintiffs, however, 


urges that the finding of the lower Appellate. 


Ooürt which upset that of the trial Court, is 
based on no proper evidence. 


` The first regular settlement was done in 
1863, and at that time (a) the name of the 
common ancestor Mansa appeared in the 
pedigree-table; and (6) Amru, Taloka and 
Bhana, the three sons of Mansa, were. 
owners in possession of land in equal shares. 
It is not denied that the land exchanged 
recently by Mani Ram formed a part of 
the land held in 1863 by the three sons of. 
.Mansa, On those facts the lower Appellate 


SADDU V, MANI RAM, 


Mesers. Shamiar Chand, and Muhammad | 


132 I. C. 1931 


Court held and so far there is no, dispute 
that a presumption arose, in favour of the. 
plaintiffs, that the land and the house which 
was an appanage of the land, were ancestral 
property. The lower Appellate Court, 
however rightly pointed out that the pre- 
sumption was rebuttable. It then went on 
to consider the other evidence in the case. 
One piece..of evidence was that in the 
summary Settlement of 1840 Mansa was 
holding about 12 bighas and his son Amru 
alone held about 40 bighas. A second mat- 
ter taken into consideration by the lower 
Appellate Court is that the land of the 
1840 Settlement is incapable of identification 
with the land of the 1863 Settlement. Third- 
ly, . the lower Appellate Court pointed to 
the fact that later on Ram Sahai occupied 
101 bighas, while the plaintiff occupied 

only 54 bighas. 

Mr. Nanak Ohand relied on Raja of 
Pittapur v. Secretary of State for India 
in Council (1), and Ramji Patel v. 
Kishore Singh (2) for the contention that 
the lower Appellate Court's finding cannot 
be disturbed in 8 second appeal: "An 
erroneous finding of fact is a different thing 
from an error of defect in procedure. A 
second appeal cannot be entertained on the 
ground of an erroneous finding of fact, 
however gross or inexcusable the error seems 
to be, if the Court had before it evidence 
proper for its consideration in support of 
its finding." 

Mr. Shamair Chand has, however, argued 
that in this case there was no evidence 
proper for the Court's consideration in 
support of its finding. 

Now, the first piece of evidence, as I have ` 
observed, was the entry in the summary 
Settlement of 1840. In that Settlement 
there was only one column in the records - 
showing “cultivation.” Summary Settle- 
ments have not thesame value as regular 
Settlements. Mangal Singh v. Ratan 
Singh (3) and the Settlement of 1863 
corrected the entries in the summary Settle- 
ment. It is difficult to see how a presump- 
tion arising from entries in a regular 
Settlement can be rebutted by entries in an 
earlier summary Settlement. Moreover, we 
are here concerned with ownership and not 


(1) 117 Ind. Cas. 481; A. I. R.1929 P. O. 152; 33 C. 
WAN. 725; 31 Bom, L. R. 866; 6 O. W. N. 503: (1929) 
A. L. J. 702; 301. W. 9; 57 M. L. J. 64; 52 M, 538 
(1929) M.. W. N. 442; 50 O. L. J. 30 (P. O.). 

(2) 117 Ind Cas. 1; A. 1. R., 1929 P, O. 190; 330. W. 
N. 893; (1929) A. L. J. 780; 31 Bom, L. R .883; 57 M, 
L. J, 205; 50 O. L, J. 197; (1929) M. W.N. 452; 30 L, 
W. 443; 25 N. L. R. 121; 56 I, A. 280 (P. O.) 

(3) A. I, R.192; 8 Lah. 12.. . . 
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mere possession, and in the regular 
Settlement the three sons of Mansa are 
shown as owners in equal shares. It seems 
to me therefore that the evidence of the 
1840 Settlement was not evidence proper 
for consideration in support of the Oourt’s 
finding. 

The impossibility of identifying land in 
the summary Settlement with land in the 
regular Settlement—the second piece of 
evidence—does not in any way help the 
respondents. Indeed, it merely shows that 
the entries of the summary Settlement 
carry no weight as against the presump- 
tion of correctness attaching to entries in 
the Settlement of 1863. 

Nor does the measure of occupation of 
land in comparatively recent years—the 


third piece of evidence—affect the matter : 
.under examination. It cannot go any way : 


towards rebutting the presumption arising 
from the fact that in 1863 the three sons of 
Mansa were owners in possession of equal 

shares. . 

'  'Thethree pieces of evidence, then, even 
if believed and given their full value, do 
not rebut the presumption. This evidence, 
relied on by the lower Appellate Court, was 
not proper for its consideration in support 
.of its finding. 

There were concurrent decisions by the 
Courts below that necessity was not proved. 
Mr. Nanak Chand says that his clients 
. wished to have the alleged thumb impres- 
sion of Mani Ram examined by experts, 
but I find that no written application was 
made to that effect in the trial Oourt and it 
was too late after that stage to press the 
Matter, , 

I accept the appeal and grant the plaintifis 
8 decree, as claimed by them, with costs 
throughout, 


A. S Appeal allowed. 
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LAHORE HIGH COURT. 
O1vit Revision Perition No. 773 or 1930. 
March 23, 1931. : 
Present:—Mr Justice Jai Lal. 
Firm SUNDAR MAL-LAKHU MAL— 
PLaINTIFES—PETITIONERS 


versus 
Tas PARIS BUSINESS CORPORATION, 
LIMITED, rERgovag MUNSHI RAM— 
DEgrFaNDANT— RESPONDBNT. 

Companies Act (VII of 1918), s. 152—Arbitration 
Act (LX of 1899) —Arbitration between companies— 
Provisions of Arbitration Act, applicability of—s, 
152, effect of. 

Section 152, Companies Act, does not empower a 
Court situated in a local area’ to whieh the Indian 
Arbitration Acthas not been extended, to apply the 
provisions of theIndian Arbitration Act to arbitra- 
tions between companies or between companies and 
third persons. 

Attock Oil Co, v. Abdul Majid (1) distinguished. 

Petition for revision of the order of 
the Senior Subordinate Judge, Ferozepore, 
dated the 14th August, 1930, reversing that 
of the Subordinate Judge, Fourth Olass, 
Muktsar, dated the 8th January, 1930. 

Mr. Qabul Chand and Sheikh Muhammad 
Amin for Mr. Shamair Chand, for the 
Petitioners. 

Mr. Madan Gopal for Mr. Gullu Ram, for 
the Respondent. 

JUDGMENT.—The petitioners in- 
-stituted a suit in the Court of the Subordi- 

nate Judge, Muktsar, against the Paris 
Business Corporation, Limited, Muktsar, 
and an application was made by the defen- 
-Qant that in the agreement, which was the 
basis of the suit, there was a condition that 
all disputes between the parties arising 
thereunder shall be referred to arbitration 
under the provisions of the Indian Arbitra- 
tion Act, 1899, The trial Court rejected 
this petition holding that the Indian Arbit- 
ration Act, 1899, did not apply to the case 
88 its operation had not been extended to 
the Ferozepore District. 

The Senior Subordinate Judge on appeal 
by the defendant differed from the view of 
.the trial Court and setting aside its order 
remanded the case with direction to pro- 
ceed with it in accordance with law. He 
held that the Indian Arbitration Act “was 
applicable to the case so far as the question 
of enforcement of the written agreement of 
„arbitration was concerned", and in reach- 
ing this conclusion he relied upon Attock 
Oil Co. v. Abdul Majid (1). That is a judg- 
ment of a Judge in Chambers of this Court 
and it seems that it was conceded by the 
Counsel in that csse that the Indian Arbitra- 
tion Act governed the case. The learned 


(1) 118 Ind. Cas, 533; A.I. R. 1929 Lah. 246. 
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Judge, however, gave no opinion of his own 
in the matter, This is what he says: 

"Oounsel for the respondent does not 
contest the position and asfar as I can see 
a8 at present advised, it seems correct but I 
must not be taken to express any considered 
opinion on the point.” 

The position referred to is that “under 
8.152 of the Indian Companies Act, the 
Arbitration Act is made applicable to all 
arbitrations and agreements of reference to 

„arbitration and that by virtue of 8.3 of the 
Arbitration Act, sch, 2, para. 17, of the Civil 
Procedure Code is excluded from the opera- 
tion of the Act." The case, therefore, is 
not a definite authority in support of the 
.opinien ofthe learned Senior, Subordinate 
Judge, 
. Noother authority was-cited by either 
Side and the matter is not so clear, but after 
. giving my careful consideration to it, Í am 
of opinion that the view of the learned 
Senior Subordinate Judge cannot be sustain- 
ed. Section 152 (1) of the Indian Oom- 
panies Act is as follows: — 

*A company may, by written agreement, 
refer to arbitration in accordance with the 
Indian Arbitration Act, 1899, an existing or 
future difference between itself and any 
other company or person." 

The second clause provides that the com- 
panies who are parties to arbitration may 
delegate to the arbitrator power to settle 

“any terms or te determine any matter 
capable of being lawfully settled or deter- 
mined by the companies themselves, or by 
their director, or other managing body. 
Then the last clause provides that the prc- 
visions of the Indian Arbitration Act other 
than those restricting the application of the 
Act in respect of the subject-matter of the 
arbitration, shall apply to all arbitrations 
between companies and persons in pursu- 
ance of this Act. 

Now, turning to the Indian Arbitration 
Act, I find that it is extended to the whole 
of British India, but its application is con- 
fined to specified . local areas by the Act 
itself, i.e., Presidency Towns, and that, with 
regard to a particular description of suits. 
Jt is, however, further provided that the 
Local Government may by notification in the 
local official gazette declare the Act appli- 
cabls in any other local area as if it were a 
‘Presidency Town. . 

It is conceded that the Local Government 
has not declared' this Act applicable to the 
“Ferozepore District. Therefore, under the 
Indian Arbitration Act, the Oourt would 
have no power.to act.. But it is contended 
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by the respondent's counsél that s. 152 of the 
Indian Companies Act, which I have already 
quoted makes the Indian Arbitration Act 
applicable to every Oourt, whether the 
Local Government has made the Act appli- 
cable to the local area in which that Court 
has jurisdiction or not, with regard to 
disputes between one company and another 
or between a company and any person as to 
the existing or future differences, if an 
&greement has been executed referring such 
disputes to arbitration under the Indian 
Arbitration Act. The section, however, 


-clearly makes a provision that the written 


agreement to refer to arbitration must be in 
accordance with the Indian Arbitration 
Act. It, therefore, seems to me that if the 
Act has not been made applicable to a parti- 
cular local area, then & reference to arbitra- 
tion under that Act cannot be deemed to be 
in accordance with it. 

Section 152 is merely an enabling section. 
It may, of course, be argued that there was 
no object in enacting it because a company 
could, apart from the section, be entitled to 
refer disputes, existing or future, to arbitra- 
tion under the Indian Arbitration Act in 
places where that Act applies. There is 
some force in this contention. Still, [ am 
unable to hold that the Legislature 1ntend- 
ed to make the Indian Arbitration Act 
applicable to the whole of British India 
with regard to disputes between companies 
or between a company and other persons. 

The last clause of s. 152 appears to be 
intended to extend the operation of the 
Indian Arbitration Act even to cases where 
the subject-matter in dispute could not be 
made the subject of an arbitration 
under that Actand, it seems that was the 
real object of enacting s. 152, The Indian 
Arbitration Act not having been made appli- 
cable to the Herozepore District, it is diffi- 
cult to understand how a Civil Court.in 
ihat district can proceed with references to 
arbitration under that Act. In my opinion, 
therefore, s. 152 of the Indian Companies 
Act is subject to the applicability of the 
Indian Arbitration Act to the local area in 
which the Court in which the suit has been 
instituted is situated, 

I set aside the order of the Senior Sub- 
ordinate Judge and restore that of the trial 
Court with costs throughout. 

A. Order set aside. 
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-ALLAHABAD HIGH COURT. 
FULL BENCH 
SscoNp APPEAL No, 1491 or 1926. 
OonNNEOTED wita SECOND APPEAL No. 1490 
oF 1926. 

November 1#, 1930. 
Prezent:—Justice Sir Snah Muhammad 
Sulaiman, Kr, Mr. Justice King and 
Mr. Justice Sen. 

NANNU MAL-—PLAINTiFF 
versus 
RAM OHANDER AND oTHERS— 
DEFENDANTS. 

Transfer of Property Act (IV. of 1882), ss. 8, 91, 68, 
70—Sale in execution of first mortgage—Suit on second 
mortgage—Buildings erected by purchaser whether 
liable to be sold as accession— Accession’, definition 
of—S. 51, whether applies to sales in execution. 

Held by the Full Bench Sen, J., dissenting:—An 
auction-purchaser at a sale held in execution of @ 
decree passed on foot of a prior mortgage, to which 
the second mortgagee was no party, is not entitled 
to remove the materials of the building erected by 
him on a. site included in the mortgaged property 
purchased by him; the building is liable to be sold 
as an accession to the mortgaged property for satis- 
faction of the second mortgage. 

Section 70, Transfer of Property Act, regulates not 
only the rights and liabilities of mortgagors and 
mortgagees personally but also the rightsand liabilities 
ef the representatives or successors-in-interest of the 
mortgagors and mortgagees, respectively. The section, 
however, does not apply to the case of strangers. 

Section 51, Transfer of Property Act, does not apply 
to a transfer in execution of a decree. 

The mere registration of a mortgage isnot per se 
constructive notice of the mortgage and no legal obli- 
gation is cast . upon an auction-purchaser to search 
the registry before he bids at the auction, 

Per Sulaiman, J.—The provisions of s. 70, Transfer 
of Property Act, are in no way in conflict with the 
principle underlying s. 51. Under s.70, the accession 
becomes a part of the security and therefore cannot be 
appropriated by the mortgagor or his.representatives. 
It cannot be sold along with the mortgaged property 
and will pass to the purchaser. Section 51 does not 
entitlea person who has made improvements on 
another's land in good faith to retain the improve- 
ments or accessions or to remove the building 
materials. Such. constructions are deemed to vest 
in the owner of the land butheis given aright to 
claim their value. `` : i 

Where only a temporary structure. is put up with- 
out any intention that it should be a permanent 
fixture to the land, it would be difficult to call it an 
accession to the mortgaged property within the 
meaning of s. 63 or 70, Transfer of Property Act. - 


Per King, J.—It is doubtful whether the expression 
"believing in good faith that he is absolutely entitled 
thereto" means anything more than believing that 
he is what is usually termed in India a "full pro- 
prietor" with-a- heritable and transferable estate as 
opposed, for example, to a second „person holding a 
life estate-or rent free grantee whose grant is liable 
to resumption. The phrase does not mean that the 
person must believe that'the property is free from all 
encumbrances. 4 

Per Sen, J.—A clear provision of law has to be 
followed as given effect to and it cannot be displaced 
by a more equitable principle, however wholesome it 
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“may be. [Observation made with reference to the 
effect of s. 70 of the Transfer of Property Act.] 

Per Sulaiman & King, JJ .—' The question of want of 

notice is of no significance so far as s. 70 is concerned. 


Second appeal from a decree of the 
Second Additional Subordinate Judge, 
Aligarh, modifying that of the Munsif of 
Koil, 

ORDER OF REFERENCE. 

Mukerji, d.—(Norember 19, 1920',— 


This is an off-encot, as it were, of the 
Second Appeal No. 1490 of 1926 decid- 
ed by us on November 8, 1929. It 


appears that in execution of a prior 
mortgage held by two persons, Ram 
Charan Lal and Ganga Sahai, the mortgag- 
ed property was sold and was purchased. 
partly by the prior mortgagee and partly 
by the defendants Nos, 4 to 7 in the suit. 
There was a second mortgage in favour 
of Nannu Mal, the plaintiff, although the 
deed stood benamiin the name of Kundan 
Lal, plaintiff No. 2. The second mort- 
gegee was not & party to the suit of the 
prior mortgagee, The auction purchasers 
Nos. 4 to 7 have built a small house on a 
part of the property purchased by them. 
Their contention is that either the plain- 
tiff Nannu Mal should pay them tke 
value of the building erected by them. 
which value has been estimated at Rs. 200 
or these defendants should be allowed to 
remove the materials of the building be- 
fore the sale takes place. 

The Oourt of first instance did not 
accede to the request of the defendants 
and they appealed to thelower Appellate 
Oourt. There they succeeded, the learned 
Judge of the lower Appellate Court holding 
that if plaintif No. 1 wanted “to enjoy 
the benefit of the enhancement in the 
security due to the ‘constructions made by 
the appellants, he would have to pay a sum 
of Rs. 200 to the appellants before the 
chabutra with the structures thereon is 
put up for sale; otherwise the appellants 
would be entitled to remove the materials 
without causing any detriment to the 


f chabutra.” 


The plaintiff in this second appeal con- 
tends that the building erected by tne 
auction-purchasers wes in the nature of 
an accession to the property and it is, 
therefore, under s. 70 of the Transfer of 
Property Act, liable to be sold as a part 
of ihe ‘mortgaged property. In my opi- 
nion there is no answer to this contention. 
Section 70 has been very widely worded; 
it does not esy by whom the accession 
ehould be made. The accession may be 
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the result of nature or it may be effected 
by the mortgagor or any representative 
of his. So long as the accession takes place 
to the mortgaged property, the mortgagee 
is entitled to it for the purposes of security. 
Ilus, (b to s. 70 makes it perfectly 
clear to my mind that the putting up 
of a building on a part of the mortgaged 
property. amounts to an accession. The 
mere fact that a transferee by auction 
sale of the mortgagor's interest has put up 
the building makes no difference at all. 

The case of Kalyan Das v. Jan Bibi, (1) 
has been cited before us as an authority 
for the proposition that a subsequent 
purchaser who is unaware of the existence 
of the prior mortgage and who erects a 
building in good faith is entitled to 
remove the building. To start with, in 
this particular case, there is no material 
before us to show that the auction-pur- 
chasers were not aware of the fact that the 
registered mortgage in favour of Nannu 
Mal existed as a matter of fact. Beyond 
saying that they were transferees by 
auction-sale in good faith, they never 
‘gaid that they were not aware of the 
fact that there was & second mortgage. 
It is the duty. of any person dealing with 
_property to find out from the Registration 
_ Office what charges there are on the pro- 
perty. This Court has over and over again 
held that the registration is notice to all 
Subsequent transferees. Therefore it was 
necessary for the auction-purchasers to 
find out, in their own interest, from the 
Registration Office before they made the 


purchase whether any mortgage existed : 


on the property or not. There is no find- 
ing of fact to support a plea akin to the 
plea of s. 51 of the Transfer of Pro- 
perty Aot. 
discover that s. 7U of the Transfer of 
Property Act was not passed before their 


"Lordships who decided the case. ci Kalyan - 


Las (1). On the facts, in my opinion, this 


ease is distinguishable from’ the decision ` 


quoted above. If that were not so, I would 
have respectfully dissented from the opi- 
nion expressed 
really not necessary, in view of.the fact that 
the pleadings do not justify the respon- 
dents insaying that they had no notice of 


the mortgage of Nannu Mal or that they ` 


believed in good faith that they were abso- 
lutely entitled to the property. 


For the foregoing reasons I would allow 


the appeal and delete from -the decree of 
^ (1)112 Ind, Cas. 765; (1929) A.L.J. 105; 51 A. 454, ^ 


NANNU MAL ?. RAM OHANDER, 


- objection was to. obtain 


“the 


Besides, with all respect, I - 


in that case. But it is ' 
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the Court below the words, "If the plaintiff 
No. 1 wishes......... without ‘causing any 


detriment to the chabutra". I would award 
the entire costs of this appeal ‘to the plain- 
tiffs as against the contesting respondents, 
Ram Chander, .Shib Ohander and Dal 
Chand. I would also allow thé. costs. of 
this appeal and the . costs in. the 
lower Appellate Oourt to. the plaintiffs as 
against Ram Chander, Shib Chander and 
Dal Chand, MEME: 

Before I leave this. judgment ib. is neces- 


‘sary to point cut a matter which has been 
‘taken: by. way.’ of eroge-objection by. the 
. three . defendants 
: Ohander and Dal Ohand. They say that in 


Ram’ Ohander, Shib 

constructing the building menticned above, 
they have rested: a beam of the new build- 
ing on the wall of another building belong- 
ing to them. The object of the cross- 
permission . of 
‘to’ remove the beam from 
wall. This wasa point which was 
mentioned’ in the written statement of 


the Oourt 


. the defendante, but no notice. was taken 


of it by any of the Oourts. below. : In. my 
opinion, that is & maíter which cannot be 
decided in this case, If the defendants 
Nos. 2 to 7 pay up the plaintiffs mort- 
gage-money, no question of removing the 
beam will ever arise. Ifthey do not pay and 
if the plaintiff, after paying the prior mort- 


. gage . money, brings the property to sale, 


it will be a question between the auction- 
purchaser and the defendants Ram Ohander, 
Shib.Ohander and Dal Ohand whether 
the beam will be allowed to rest on the 
wall of the ‘defendants. It may be that 
the auction-purchaser’ will find some means 
of supporting the wall and would find it 
unneceesary to have the beam rest on the 
defendants’ wall. All that the.defendants 
are anxiousis that their claim ‘should not 
be treated as res judicata in sub&équent 
proceedings, As nobody has decided the 
point .and as I would leave the . point 
undecided, no!íear of ves judicata will 
arise. j 
‘Niamatullah, J.—(November 19, 1929) 
—I regret I am not able to endorse .the 
conclusion arrived at by my learned col- 
league. The facts arestated in full in his 
judgment; but I would mention such of 
them as are necessary to -elucidate the 
reasons on whith I basé my own 'viewa. 
Ram Charan Lal, defendant No. 2, 
was prior mortgagee under a deed, dated 
April 1, 1906, executed by Bihari, defen- 
dant No. 1. Nannu Mal, plaintiff-appel- 
lant, is a subsequent mortgaged from the 
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same person under a deed, dated Novem- 
bar 12, 1913, The prior mortgagee obtained 
a-decree for sale on foot of his own mort- 
gage without impleading the subsequent 
mortgagee (plaintiff appellant), On sale of 
the mortgaged-property in execution of that 
decree a small part of it was purchased 
by Ram Obaran and others, contesting res- 
pondents in this Court. It consisted of a 
chabutra adjoining their house. After tha 
auction sale, the contesting respondents 
raised a super-structure on the chabutra 
allowing the beamsto rest on the wall of 
their own house. The plaintiff-appellant 
(the subsequent mortgagee) brought the 
suit, out of which the present appeal has 
arisen, for sale of the mortgaged property. 
It is no longer in dispute that they are 
entitled to treat the prior mortgage as 
a subsisting one and the sale, held in exe- 
cution of the decree passed on foot 
thereof, as a nullity, so far as their inte- 
rests may be affected thereby. The only 
defence, which it is necessary to mention, 
is that the defendant respondents (auction- 
purchasers) claim the right to remove 
the materials, leaving the chabutra as it was 
before the auction purchase, unless it is 
desired by the plaintiff appellant or any one 
who purchases the property in execution 
of decree for sale on foot of his mort- 
gage, to pay the value of such materials, 
which has been found by the lower Ap- 
pellate Oourt to be Rs. 200, a fact which 
is not disputed by the parties. The plain- 
tiff-appellant on the other hand, insists on 
the super-struciure being treated as acces- 
sion to the mortgage-property and there- 
fore, part of the security for the money due 
under his mortgage-deed so as to be liable 
to be sold with the site for satisfaction 
of his claim. The lower Appellate Court 
upheld the defendants’ plea, directing the 
plaintiff appellant to. pay the sum of 
Rs. 200 to the contesting respondents in 
case they desired to sell the chabutra with 
existing construction, otherwise the right 
of the contesting respondents “to remove 
the material without causing any detri- 
ment to the chabutra" is reserved to them, 
The lówer Appellate Oourt has based its 
view ons, 63 of ‘fransfer of Property Aci. 
treating the contesting respondents as 
mortgagees in possession. That section can- 
not in terms apply to the facts of the pre- 
sent case. This is not a case “where mort- 
gaged property in possession of the mori- 
gagee had, during the continuaace of the 
mortgage” received an accession.. The 
contesting respondents may in one sense 
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gages onthe one hand and the mortgagor 
on the other by virtue of their auction-pur- 
chase, assuming, of course, that the proceed- 
ings on foot of the prior mortgage can be reco- 
gnized against the plaintiff appellant; but 
as already stated, the prior simple mortgage ` 
has to be assumed a3 a subsisting mort- 
gage, and the auction-sale following the 
decree passed on foot thereof has.to ba 
ignored. Besides, s. 63 contemplates a case 
of accession to the mortgage property when 
mortgagee, as such, was in possession. 
I think for these reasons it is not correct 
to invoke the aid of s. 63 of the Transfer 
of Property Act in affording relief to the 
contesting respondents. 

“While I do not accept the reasons on 
which the decree passed by the lower Ap- 
pellate Court proceeds, I think the conclu- 
sion reached: by it is correct, The defen- 
dants’ case on the face of it is so rea- 
sonable and in accord with general law 
that it must be allowed to prevail, unless 
thereis something positively to the contrary 
in any rule of law applicable to the circums- 
tances of this case. As was laid down in a 
somewhat old case, which, however, has 
stood the test of time, and has never been 
departed from, “according to the usages 
and the customs of this country, buildings 
and other such improvements made on 
land donot, by the mere accident of their 
attachment to the soil become the property 
of the owner of the soil; and we think it 
should be laid down asa general rule that 
if he who makes the improvement is not a 
mere trespasser, butis in possession under 
any bona fide title or claim of title, he is 
entitled either .to remove ths materials, 
restoring the land to the state in which it 
was before the improvement was made, or to 
obtain compensation for the value of the 
building ifit is allowed to remain for the 
benefit of the owner of thesoil the option of 
taking the building, or allowing theremoval 
of the material, remaining with the owner of 
the land in those cases in which the build- 
ing is not taken down by the builder dur- 
ing the continuance cf any estate he may 
possess”, (Per Sir Barnes Peacock in 
Thakur Chunder Poramanick v. Ramdhone 
Bhuttacharjee (2) Tne same doctrine was 
enunciated in Mill v. Hill, (3) These cases 
were followed by a Division Benen of this 
Oourt recently in Kalyan Das v.Jan Bibi 


(2) 6. W, R. 228, 
a) (1851) 3 H. L, 0.828; 12 Ir] Eq: R. 107; 10 E, R, 


EE i c d 


404 


ofthe Transfer of Property Act was not 
brought to the notice of the learned Judges 
who decided that case and that the result 
wouldhave been different if that section 
had not been overlooked. A caseshould 
be treated as an authority for what it 
decides; and if the parties, or any of them 
did not, for reasons of their own, rely on 
8. 70 of the Transfer of Property Act, the 
decision on the question actually heard 
is a good authority for the proposition 
enunciated therein. Besides, as will appear 
from the passage quoted by me at length, 
the view accep ed in that case is in con- 
sonance with justice and common sense; 
and I have no hesitation in accepting it 
for myself. 

I donot think that the action of the con- 
testing “respondents in making the con- 
struction was otherwise than in good faith 
and in the belief that they had-the right to 
doso. The expression “good faith” in this 
connection is to be understood not in any 
tecknical sense but as denoting honest 
intention on the part of the person in pos- 
session making the construction in ques- 
iion. Even where the words occur in a 
statute, they have to beunderstood as defined 
iu the General Olauses Act, s. 3 (20), 
under which “a thing shall be deemed to 
be done in good faith where it is, in fact, 
done honestly,whether it is done negligently 
or not.” The contesting respondents 
purchased the chabutra in question at a 
public sale, held in execution of a decree 
passed by a Oourt of Justice, at whose 
instance the sale took place. It is true 
they did not search the Registration Office 
to find other incumbrances; but an omission 
to do so cannot make their action subsequent 
to the purchase otherwise than honest. 
The plaintif-appellant did not take excep- 
tion to any construction being made or 
warned them against possible consequen- 
ces due to the existence of the subsequent 
mortgage in hisown favour. Under these 
circumstances, I hold that the action of the 
contesting respondents in raising the super- 
structure in question inthis case was bona 
fide within the meaning of the rule already 
referred to. - l 

The contesting respondents cannot be 
‘said to be trespassers during the time 
they were in possession of the chabutra 
which they purchased at the auction-sale 
held in execution of the decree passed on 
foot of the prior mortgage. Their title 
may not altogether be ‘‘indefeasible; but 
their possession was at least undera bona 


; NANNU MAL v. RAM OHANDER, — 
(2. My learned brother thinks that s, 70- 
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fide claim oftitle. Unless, therefore, the 
plaintiffappeliaut can invoke the aid of 
some rule of law to the contrary,I am 
clearly of opinion that the defendant- 
respondents are entitled to remove the 
materials, if the plaintiff appellant is not 
ready and willing to pay for them. 

Apart from what I have saidin respect of 
the defendants’ right, it seems to me that 
we are, in the first instance, concerned with 
the plaintiff's right, if any, to the construc- 
tions made on the site which had been 
hypothecated to him.. He desires to treat it 
as part of his security and to have it sold 
for satisfaction of his claim arising out of 
the mortgage in his favour. He must, 
therefore, make out his right to doso. It 
is not sufficient for him merely to attack the 
defendants’ right. If he failato establish 
his own present right to the s. per-structure 
in disputein the present case, no decree 
for sale thereof can be passed, regardless of 
the question whether the defendants have 
an indefessible right to it, Assuming for 
the sake of argument, thai the defendants 
were not justified in making the construc- 
tions, we cannot ignore the fact that they 
are in actual possession of the site which 
they can be deprived of only when it is sold 
in execution of the decree in favour of the 
plaintiff-appellant, whois himself a simple- 
mortgagee. Till then it isopen to them to 
remove their materials, unless the plaintiff 
can establish his right to object to the 
defendants doing so. Such right will 
depend upon the validity or otherwise of the 
plaintiff's claim to the superstructure on 
the ground that itis an accession to what 
had been originally mortgaged. The first 
question, therefore, which falls to be con-' 
sidered is whether itshould be regarded as 
an accession, in which case, of course, the 
defendants cannot remove itany morethan . 
they could have done soif the construction 
had been made by the mortgagor and had 
existed at the date of the mortgage. Even 
if we assign the worst position to the 
defendants in this matter and treat them 
as trespassers, the plaintiff's case, if he fails 
to make out a case of accession, cannot 
improve, . 

Reliance is placed on behalf of the 
plaintiff appellant, on the provisions of 
s. 70 of the Transfer of Property Act, and it 
is contended thatthe super-siructure in 
question in this case must be regarded as an 
‘accession to the  mortgaged-property to 
which the security arising from: the mort- 
gage in his favour would fasten. The word 
“succession” occurring in that section and 
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in the cognate 8.68 of the Transfer of 
Property Act has a technical meaning. 
Every addition to or improvement on the 
mortgaged-property, by whomsoever made 
cannot be regarded as an “accession”. An 
addition made to a mortgaged-property by 
natural causes, such as the one mentioned 
in Illus. (a) to s, 70, requires no 
discussion and can admit ofno doubt. As 
regards additions or improvements due to 
human agency, it dependa upon the cireum- 
Stancés of each case whether the addition 
or improvement should be regarded as 
accession or otherwise. Illus. (b) to 
that section, whichis relied on before us, 
refers to the case of a mortgagor building a 
house on the plot mortgaged. There can 
be no doubt that the house, as laid down in 
the illustration, is an accession to the mort- 
gaged-property. It has been argued that 
the contesting defendants being transferees 
of the rights of the mortgagor which they 
purchased at the auctior-3ale are in the 
same position as the mortgagor himself as 
regards additions to the mortgaged-property 
made by them. In other words, having 
purchased the equity of redemption they 
became the mortgagors with reference to 
the mortgaged-property. The argument is, 
to my mind, based on an obvious fallacy. 
The plaintiff-appellant has made it the very 
foundation of his case thatthe prior mort- 
gage is asubsisting mortgage and that the 
prior mortgagee's suit on foot of that mort- 
gàge, the decree passed thereon and the sale 
in executicn of such decree should be 
treated as a nullity against the plaintiff- 
appellant. In fact, he insists on the rela- 
tions subsisting before the suit on the prior 
mortgage being recognized as subsisting. 
He treats the prior mortgage as an outstand- 
ing charge and the auction-sale as convey- 
ing no title so far as he is concerned, He 
is entitled to treat accomplished facts as 
fiction but must maintain that fiction 
throughout. He cannot be allowed to 
approbate and reprobate by first assuming 
that the prior mortgage still subsists and in 
the next breath asserting thatasale took 
place in execution of a decree on foot of 
that mortgage under which the contesting 
respondents became transferees of the 
mortgagor and are therefore themselves 
the mortgagora. In deciding this case we 
must assume, as the plaintiffappellant is 
entitled to ask us to assume, that nothing 
has taken place in enforcement of the prior 
mortgage. On that supposition we cannot 
assign the position of a mortgagor or his 
representative ininterest to the contesting. 
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respondents. For these reasons, I hold that 
the constructions made by the latter are no 
more an accession to -the mortgaged- 
property than they would be if made by a 
third person in temporary possession, honest- 
ly believing himself to be entitled to make 
them. This being sos.70 ofthe Transfer 
of Property Act does not apply to the 
circumstances of this case,and the respon- 
dents’ right to the materials, according to 
the general law explained before, is 
unaffected by any equity in favour of the 
plaintiffappellant, who is in no way 
damnified by the action of the contesting 
respondents, According to the decree 
passed by the lower Appellate Court the 
mortgaged-property.namely, the chabutra, 
is to be restored exactly as it was before the 
construction made by the respondents 
unless, of course, the plaintiff appellant 
chooses to compensate them as directed by 
the lower Appellate Oourt. i 

In the view of the case that I have taken, 
Í would uphold the decree of the lower 
Appellate Oourt and dismiss the appeal with 
costs, 

By the Court.—As there is a difference 
of opinion among the members constituting 
this Bench, we refer the following point of 
law for decision to a Bench of three Judges, 
having regard to the importance of the ques- 
tion: “Is an auction-purchaser at asale, held 
in execution of a decree passed on foot ofa 
prior mortgage to which the second mort- 
gagee was no party, entitled to remove the 
materials of the building erected by him 
on a site, included in the mortgaged 

property purchased by him, or is the build- 
ing liable to be sold, as an accession to the 
mortgaged-property for satisfaction of the 
second mortgage?" 

The record will be laid before the Hon'ble 
the Ohief Justice for orders. 

Mr. S. N. Seth, for the Appellant. 

Mr. S. K. Dar, for the Respondents. 

JUDGMENT OF THE FULL 
BENCH. 

Sulaiman, J.—The facts of this case 
may be briefly stated as follows :— 

The owner of certain houses and sites 
including an open piece of ground in the 
form of a platform (chabutra) made a simple 
mortgage of them in favour of Ram Oharan 
in 1906, and then again mortgaged the 


'game properties to Behari in 1913. The 


prior mortgagee sued on his mortgage 
and, without impleading the second mort- 
gages, obtained a decree forsale. He put 
it in execution and purchased part of the 
properties himself, and the platform in 
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question was purchased by the present 
defendants Nos, 5, 6and 7. The purchasers 
of the platform put upa construction in the 
form of a building which has been valued 
by the Courts below at Rs. 200, I take it 
that itis not a structure of a temporary 
nefure. 

The present suit was instituted by the 
second mortgages. He impleaded the prior 
mortgages as well as the purchasers of the 
platform. These latter defendants pleaded 
inter alia that the property could not be put 
up for sale without Rs 200 being paid as 
compensation. 

The first Court held that the construction 
on the platform had become part of the 
security and could be sold, and the defend- 
ants could not claim the compensation. 
The lower Appellate Court has held that 
the position of the defendants is that ofa 
mortgagee in possession, and they can claim 
compensation under s. 63 of the Transfer of 
Property Act. In second appeal the learned 
Judges, who have referred the case to us, 
differed in their opinions. They both were 
inclined to the view that 6. 63 does not 
apply to the facts of ‘the case. Mukerji, J. 
however considered that the construction 
was an accession to the mortgaged-property 
and could be sold as a partof the security 
without paymentof its value, Niamatullah, 
J. thought that 8.70 was not applicable 
inasmuch as the defendants were on the 
same footing as a third party whois not 
bound; the learned Judges applied an 
equitable principle analogous to that. con- 
tained in s. 51 and held that the defendants 
could remove the materiale unless the 
plaintiff chooses to compensate them. : 

It may also be noted that the two learned 
Judges were not agreed as to whether the 
auction-purchasers should or should not be 
deemed to have construetion notice ofthe 
second mortgage. Mukerji, J., thought 
that it was their duty to find out from the 
Registration Office what charges there were 
on the property before they made the 
purchase and that registration was notice 
to all subsequent transferees, Niamatullah, 
J. considered that an omission to search 
the Registration Office to find out incum- 
brances did not make the defendant's action 
subsequent to the purchase otherwise than 
honest, 

. It cannot be disputed, that if 5.70 were in 
terms applicable to the facts of the present 
case, no general equitable doctrine would 
override that statutory provision. But 
before 1 consider the phraseology of that 
section it would be convenient to dispose 
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of a few points which -have, been urged at 
the Bar. Before the Transfer of Property 
Act, the rule was generally accepted that a 
building erected on any person's land under 
& bona fide belief of title could either be 
removed or compensation for it claimed 
(per Sir. Barnes Peacock in Thakoor Chander 
Poramanick v. Ramdhone Bhuttacharjee (2), 
This general doctrine has been restated by: 
Sen and. Wier, JJ. in Kalyan Dasv. Jan 
Bibi (2). 

This doctrine in a-restricted form is now 
embodied in s.51 of the Transfer of 
Property .Act, under which. a transferee 
making an improvement and believing in 
good faith that he is absolutely entitled 
thereto, when evicted therefrom, has a-right 
to claim the value of the improvement as 
compensation from the person causing his 
eviction. This section does not in .terms 
apply to the presént case because in view of 
the provisions of s. 2, sub-s (d), Ohap. II in 
which the section. occurs, it is not applicable 
to a transfer in execution of a decree, Itis 
also clear that the present claim is fora 
decree forsale of the property and not, at 
least in the present case, for the eviction of 
the defendant; it is not possible to anticipate 
what will ultimately happen,i. e whether the 
defendants will redeem the plaintiff, or the 
decree will besatisfied by the sale of the pro- 
perty other than the platform and the con- 
struction thereon or whether this last item 
of the mortgaged property will also be sold 
and ultimately the auction-purchaser will 
dispossess the present defendanis. I 
therefore doubt if the stage for considering 
any claim for compensation for the im prove- 
ment, either under s. 51 or under any 
equitable principle analogous-to it, kas yet 
arisen, , 

Section 63 obviously applies. to the case 
where the accession takes place during the 
continuance of the mortgage when the mort- 
gagec-property is in the possession of the 
mortgagee. The | accession goes ‘to the 
mortgagor with the property. In case. the 
accession has been acquired at the expense 
of the mortgagee then, ifit iscapable ofa 
separate possession or enjoyment without 
detriment to the principal property, the 
mortgagor desiring to take the accession 
must pay the expenses of acquiring it; but 
if such separate possession or enjoyment is 
not possible, the accession must be 
delivered with the property. If, however, 
the accession was necessary to preserve the 
property from destruction, forfeiture or sale 
or was made with the assent of the mort- 
gagor, he must pay its proper costs. 
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It has been held in several cases that a 
house standing on à site or & groveon a 
land is'an accession capable of separate. 
possession or enjoyment. These cases are 
referred to in the „judgment reported 
in Parmanand Pandit v.Mata Din Rai (4) 
The same view appears to have been re- 
affirmed in the casa of Gopi Lal v. Abdul 
Hamid (5) butin Parmanand Pandit v. Mata 
Din Rai (4), I expressed a contrary view. 
It seems to me unnecessary to discuss. 
this matter at length over again. I would 
only add that I am still of the opinion 
that when a house or agrove has become 
an accassion to a land, the separate pos- 
session-or enjoyment of the house or the 
grove means the possession or enjoyment 
of them as such, that is, of the possession . 
and ‘enjoyment of the house as a resi- 
dential building or of the grove as a garden 
yielding annual produce, The accession 
is a good deal more than the mere build- 
ing materials in the one case, or the cut 
timber in the other. A building or 8 
grove is an acceseion to the land not 
capable. of possession or enjoyment as & 
building or grove separate from the land 
itself. It therefore fcllows that the mort- 
gagor can insist on the whole accession , 
being delivered with the mortgaged-pro- 
perty at thé time of the redemption; and 
the mortgagee cannot be allowed to say. 
that hé would separately enjoy the build- 
ing materials or the cut timber. Theright . 
to take the accession with the mortgaged 
land vests in the mortgagor and the mort- 
gagee has no option to refuse to deliver 
up the accessions. He can claim compen- 
sation “only in cases mentioned in the 
section. ` ; 

In the present case both the learned 
Judges were inclined to think that s. 63 
was inapplicable. There. is however this 
much to be said that the defendants having 
purchased the property in execution of a. 
prior mortgage decree may in one sense 
be said to have. stepped into the. 
shoes of the mortgagee and, therefore 
entitled to retain possession of the same 
until their money has been paid. A pur- 
chase at auction in execution of a prior 
mortgage decree, to which a subsequent 
mortgagee is not a party does not conferon 
the purchaser any right to enforce the mort- - 
gage by a suit against the subsequent, 
mortgagee, not impleaded. It may give. 


(4) 87 Ind, Cas, 477; 47 A. 582: 23 A, L, J. R. 307; É. . 


R. 6 A. 305 Oiv; A. I. R. 1925, All. 427. 
(5) 116 Ind, Cas, 91; 26 A,L. J E, 887; ALR. 
928, A1, 381. — . . e 
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the former the right to. redeem the latter. . 


But where the purchaser has succeeded in 
obtaining actual possession, 
India have allowed to him the equitable 


Courts in 


right of holding up the discharge of the. 


prior mortgage as a shield for purposes of 
defence. Section 74, Transfer of Property Act, 
conferred the right of subrogation on sub- 


sequent mortgages, but the equitable princi- . 


ple underlying that section has been applied 


to all “subsequent transferees, on the . 
strength of the rule of equity laid down by | 


their Lordships of the Privy Oouncil in 


Gokaldas Gopaldas v. Puranmal Premsukh | 
Das (6)s. But a shield is purely a weapon of ` 


defence and not of attack. 

The defendants’ possession might, there- 
fore, be analogous to that of a mortgagee in 
possession. If there were nothing else, the 
principle underlying s. 63 might have 
been applicable because the second mort- 
gagee when suing has been ordered to 
redeem them before putting up the proper- 
ty for sale. The section, however, does not 
apply because in my opinion the house is 
not capable of separate possession or 
enjoyment asthe construction was ' neither 
made with the mortgagor's assent nor. was 
it necessary 
destruction, forfeiture or sale, Therefore, 
the defendants can neither remove the 
materials nor claim compensation under s. 
63. They must deliver the platform together 
with the accession. 

The real difficulty inthe way of the ap- 
pellant is the provision contained in a. 70. 

Tt ig a curious fact that although there 
have been a large number of cases similar 


to preserve the land from . 


to the one before us, in none of them sec. 70 


was referred to or discussed. Even in 
Kalyan Das v. Jan Bibi the counsel did 
not refer tothe provision ofthis Section. 
Section 70 isin the following terms:—If, 


after the date of a mortgage, any accession , 


is made to the mortgaged property, the 
mortgagee, in the absence of a contract 
to the contrary, shall, for the purposes of 
the security, be entitled to such accession. 
Illustration (a) to the section shows that 
it applies toa natural accession, e. g., by 
alluvion. Illustration (b) shows that the 
erection of a house on a mortgaged plot 
of land is an accession within the meaning 
ofthe section. The illustration, however, 
is only of an erection made by the mort- 
gagor himself. The section along with a 
few preceding sections are under the head- 
ing “Rights and liabilities of mortgagee.” 


(8) 10 O, 1035, at pp. 1045-46 111. 4.126 
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It undoubtedly regulates the rights of the 
mortgagor and the mortgagee inter se and 
of course applies to their representatives. 
The words “In the absence of a contract to 
the contrary” also suggest that the parties 
who are bound by the contractual relations 
ofthe mortgagor and mortgagee are con- 
templated by the section. Similarly, the 
words “for the purposes of the security” 
indicate that the claim to the accession 
is to be considered when the question of 
claiming the security arises. The mort- 
gage security can be enforced against the 
mortgagor and his representatives only, 
and notagainst independent third parties, 
In view of these circumstances, I am clearly 
of opinion that the provisions of s. 70 apply 
as between the mortgagor and mortgagee 
or their representatives. Third parties 
who have nothing to do with the security 
and between whom and the mortgagor and 
the mortgagee there is no privity of con- 
tract, are not affected by this provision of 
the law. I therefore, do not think that as 
against third parties, who are perfect 
strangers, this section could be applied. 


If a stranger under a bona fide but 
mistaken belief that he has an absolute 
title to the land puts upa building upon 
it he would be entitled to remove the 
materials of the building, though he my be 
liable to pay damages for wrongful occupa- 
tion, Ido not think thatthe mere fact that 
be has under a mistake put up construction 
or fixtures on another's land would make 
them, by the mere accident of their attach- 
ment to the soil, the property of the owner 
of the soil, This rule is not in harmony 
with the absolute rule of English Oommon 
Law, but -was held to be a general rule 
according to the nasgesand customs of the 
country in the FullBenchcase of Thakur 
Chunder v. Ramdhone. That rule should 
stand aslong as it is not superseded by 
any statute. In the same manner, I do 
not think that the position of such a 
stranger acting bona fide and in the honest 
belief of title is made any the worse if 
it so happens that the land on which he 
builds had been previously mortgaged to 
another person. This circumstance would 
not destroy bis right to remove the materials 
which he has put on the land under a 
mistake, and the building eo put up by 
him would nct autcmatically become a part 
of the security under the mortgage of which 
he bed no knowledge. I would therefore 
be inclined to holdin such a csse that the 
mortgagee cannot claim this building asa 
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part of his security: against this strange 
third party; although if ths third party 
chooses to leave the construction on the spot, 
the mortgagee could claim it as an accession 
against the mortgag r? 

Although I think inat s, 70 is applicable 
as between the mortgagor and the mori- 
gagee only and not as against third parties, 
Lsee no reason for restricting the scope of 
the section to accession made by the 
mortgagor personally. The representatives 
of the mortgagee and the mortgagor would 
be governed equally by the rule, it being 
immaterial whether they are merely heirs 
or subsequent transferees. If ithad been 
possible to do so, I would have been inclined 
to interpret s.63and 70 in a way to protect 
representatives of the originsl parties, who 
have acted in good faith and without notice 
of the mortgage, by saying that a building 
put upon land,not known to be already mort- 
gaged,is not intended to be an accession 
to the mortgaged property, But the ex- 
pressions “the property receiving any 
accession" and “any accession is made to 
the property" do not necessarily involve . 
any intention on the part of the person 
making it; full knowledge of the mort- 
gage, at the time of making an accession by 
the mortgagor or mortgagee does not seem to 
be necessary. Possibly the legislature in- 
tended that the representatives of the parties 
to the mortgage ought to know. the existence 
of the mortgage and that want of notice in 
their cases could be.no excuse, The fact that 
thes‘ction is applicable even to natural ac. 
cessions shows conclusively that it is not 
confined to accessions made by the mort- 
gagors personally nor to the existence of 
actual notice of the mortgage. No matter 
how and under what circumstances the 
accession has been received by the property 
or made to it, it is an accession to the mort- 
gaged property, and the mortgagor cannot 
claim it without rsdeeming the property, 
nor can he resist the mortgagee’s claim to 
sell the accession along with the mortgaged 
property. Atthe same time, when thetime. 
for redemption comes the mortgagor can: 
insist on its delivery along with the mort- 
gaged property if it isnot capable of separate 
possession or enjoyment. 

Of course, where only a temporary struc- 
ture is put up without any intention that it 
should be a permanent fixture to the land, it 
would be difficult to call it as an acceesion. 
to the mortgaged property within the 
meaning of either s. 630r8. 70, . VEA 

The ccniesting defendant purchased this 
platform in execution of a decree.on a: 
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previous mortgage obtained without implead- 
ing the subsequent mortgagee. Itseems to 
me that the auction-purchasers are repre- 
sentatives of both the prior mortgagee and 
the mortgagor. As representing the prior 
mortgagee, they are entitled to insist that 
the subsequent mortgagee should redeem 
them by paying.the previous debt, or that 
at any rate the property should be sold 
subject to their lien to remain in possession 
until they are paid by the future puchaser. 
They have also undoubtedly acquired the 
interest of the mortgagor in the property. 
No doubt the decres on the previous mort- 
gage is not-binding on the subsequent 
mortgagees, who had not been impleaded, 
to this-extent that their rights under their 
mortgage have not been extinguished, as 
would have been the case if they had been 
impleaded and had not redeemed {the prior 
mortgage. Butitis notcorrect to say thatthe 
previous proceedings are totally a nullity, As 
between the prior mortgagee and the sub- 
sequent mortgagees the previous proceedings 
are ineffective, but that does not imply that 
the mortgagor'sinterests could nothave been 
sold by the prior mortgagee behind the 
back of the subsequent mortgagees but 
subject to their subsequent mortgage. The 
mortgagor's interest in the property validly 
passed to the auction-purchasers no matter 
whether the subsequent mortgagees were 
parties to the suit or not. The auction- 
puchasers cannot be in a worse position 
than a private traneferee from the mort- 
gagor; in this sense the defendants are un- 
doubtedly the representatives of the 
mortgagor qua the property which is 
now in suit, After the payment of the 
amount.of the previous mortgage decree 
the subsequent  mortgagees can enforce 
their. own mortgage against them, 
treating them as the representatives of 
their mortgagor. The construction made 
by them after the auction-purchasers would 
be in the. capacity of either prior mortgagee's 
representatives or representatives of the 
mortgagor. I have already given reasons 
for holding that they cannot remove the 
building in their capacity as mortgagees 
under. s. 63, The subsequent mortgagees 
are entitled to treat the accession as a part 
of the security under s. 70, treating the 
defendants as representatives of their 
mortgagor, f " 
. In the present case the two learned Judges 
differed as to whether the auction- purchasers 
may be deemed to have constructive notice. 
Apparently the recent pronouncement of 
their..Lordships of the Privy Oouncil in 
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Tilakdhari Lal v. Khedan Lal (7) was not 
brought to their notice. As an auction- 
purchasers gets only the rights and interests 
of the judgment debtor as existing at the 
time of the sale, his purchase is subject to 
all ineumbrances even though not notified. 
But that is not the same thing as imputing 
to him knowledge of those incumbrances. 
There have been cases in this Court where 
& subsequent transferee by private treaty 
has been held to have a constructive notice 
of a previous inoumbrance. The view taken 
in Oaleutta was different. Their Lordships 
of the Privy Council seem to have ruled that 
registration by itself is not a general con- 
structive notice to all subsequent transferees. 
Whether it is or is not a notice in any 
particular ease isa question of fact depen- 
dent on its circumstances, It is, however, not 
necessary to enquire into this question as, in 
my Opinion, the question of want of notice, 
although material for purposes of s. 5 l, is of 
no significance so far as s. 70 is concerned. 

I further think that the provisions of s, 70 
are in no way in conflict with the principle 
underlying s. 51. Unders. 70 the accession 
becomes a part of the security and therefore 
cannot be appropriated by the mortgagor or 
his representatives, It can be sold along 
with the mortgaged property and will pass 
tothe purchaser. Section 51 does not en- 
title a person who has made improvements 
on another's land in good faith to retain the 
improvements or the accessions or to remove 
the building materials. Such constructions 
are deemed to vest in the owner of the 
land, but he is given a right to claim their 
value. 

My conclusion is that the building being 
an accession has become a part of the 
security and cannot be removed by the 
defendants and can be put up for sale by 
the plaintifís. 

My answer to the first part of the ques- 
tion is in the negative, and to the second 
part in the affirmative. 

King, J.—The following question has 
been rererred for our decision: 

Is an auction-purchaser at a sale, held 
in execution of a decree passed on foot of 
& prior mortgage, to which the second 
mortgagee was no party, entitled to remove 
the materials of the building erected by him 
on a site, included in the mortgaged pros 
perty purchased by him, oris the buildip g 


(7) 57 Ind, Cas. 465; 48 O, 1; 39 M. L. J. 243; (1920) 
M. W N. 501; 2 U. P. L. R. (P, C) 139; 22 Bom. L. 
R 1319; 38 4. LJ. 1074; 25 O. W, N, 49; 98 ML; 
. 234; . A. 239; 32 C. L.J, 479; 13 L, W, 16]: 
P.L.T.101 (P O). nee 
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liable to be sold as an accession to the 
mortgaged property for satisfaction of the 
second mortgage ? 


The lower Appellate Court took the view 


that the auction-purchaser, ab the sale held 
in execution of the decree passed upon the 
prior mortgage, wasin the position of the 
prior mortgagee and that heshould;bejregard- 
ed asthe mortgageein possession. On this 
view the Oourt held that s. 63 of the 
Transfer of Property Act’ was applicable 
and the auction-purchaser was entitled to 
claim compensation for the building erect- 
ed by him on the mortgaged property or in 


the alternative to remove the materials. He. 


therefore amended the decree of the trial 
Oourt by ordering that the puisne mort- 
gagee, if he wished to enjoy the benefit 
of the construction made by the auction- 
purchaser, would have to pay a sum of 
Rs, 200 to the auction. purchaser before the 
chabutra with the 
put up for sale, otherwise the auction- 
purchaser would be entitled to remove 
the materials without causing any detriment 
to the chabutra. 

In my opinion s. 63 has no application to 
the facts of this case. That Section con- 
templates a case where a mortgaged pro- 
perty inthe possession of the mortgagee 
receives an accession and provides that the 
mortgagor upon redemption shall, in the 
absence of a contract to the contrary, be 
entitled as against the mortgagee to such 
accession, Special rules are laid down in 
the section regarding accessions acquired 
at the expense of the mortgagee and  car- 
able of separate possession and enjoyment 
without detriment to the principal pro- 


perty. . 
Although the auction-purchaser is in one 
sense standing in the shoes ofthe prior 
mortgagee, and can setup the prior mort- 
gage as ashield, neverthelessit is clear in 
this case that the auction purchaser did not 
enter into possession of the property as 
representative of the prior mortgagee. The 
auction purchaser acquired the right, title 
and interest of the mortgagor and entered 
into possession as transferees or representa- 
tive of the mortgagor, since the prior mort- 
gageenever was in possession.. I think it 
must be held therefore that the auction- 
purchaser was in possession ofthe property 
as representative of the mortgagor, and not 
as representative of the mortgagee. It is 
indeed the auction-purchaser's own case 
that he made the constructions upon the 
chabutra.. believing himself to be the 
absolute owner. He obviously did not make 
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the constructions in the capacity of morte 
gagee, In the view I take ofthe case s. 
63 has no avplication either in terms or im 
principle. If it were necessary to decide 
whether the constructions made by the' 
auction-purchaser upon the chabutra are 
capable of separate possession or enjoy- 
ment without detriment to the principal. 
property, I would answer that question im- 
the négative. Both the learned Judges who: 
made thisreference were of opinion that: 
a, 63 did not apply and I agree with them. 

It has been suggested that the provisions 
of s. 5L of the Act will apply. That Section. 
contemplates a case where a bona fide trans- 
feree of property believing himself absolute- 
ly entitled thereto makes improvements on 
the property and is subsequently evicted by: 
a person having à better title. 

It is clear that’s: 51 cannot in terms apply: 
to the case of an auction-purchaser in view 
of s. 2 (d) which shows thats. 51 does not 
apply to a transfer in execution of a decree 
of a Court. Ithas been suggested, however, 
that although 8. 51 does not apply in terms, 
the equitable principle underlying it may 
beappliedto the facts of this case. [n my 
opinion even the equitable principle of that 
Section is not applicable. The auction- 
purchaser, when he made the construction 
in question was in fact the full owner of the 
property. There was no defect in his title. 
The sale proceedings under which he acquir- 
ed his title have néver been challenged or 


'getaside. He may not have been aware 


that the property was subject to a second 
mortgage but the existence of the second 
mortgage did not constitute any flaw or 
defect'in his title. I very much doubt whe- 
ther the expression "believing in good faith . 
that he is absolutely entitled thereto” 
means anything more than believing that 
he is what is usually termed in India a “full 
proprietor” with a heritable and absolutely 
transferable estate as opposed, for example, 
to a person holding a life-estate’ or a rent- 
free grantee whose grantis liable to resump- 
tion. I do not think the phrase means 
that the person must believe that the pro- 
perty is free from all encumbrances, Apart 
from this, there is no question of the 
auction-purchaser being evicted by a person 
having a better title, The second mortgagee 
cannot be said to have & “‘better title" than 
the auction-purchaser. Moreover there is 
at present no question of evicting the 
auction-purchaser, The second mortgagee 
isonly bringing a suit for sale of the mort- 
gaged property and it remains to be seen 
whether the auction-purchaser, or the owner 
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of the other portion of the mortgaged pro- 
perty, will redeem the second mortgage, or 
whether the second mortgagee will redeem 
the prior mortgage and so bring the pro- 
perty to sale. Ifthe property is brought to 
sale it remains to be seen whether the mort- 
gage decree will be satisfied by the. sale of 
some other portion of the mortgaged pro- 
perty. If, asamatterof fact, the auction- 
purchaser is dispossessed then it will be 
time to see whether there is any possibility 
of his claiming the value ofthe improve- 
ment from the person who actually evicts 
him from any other person. In the circum- 
stances of this case I think even the princi- 
ple. underlying 8.51 has no application. 

The most important question is' whether 
the case isnot governed by the provisions 
of 8. 70 which reads as follows: If after the 
date of a mortgage any accession is made 
to the mortgaged property, the mortgagee, 
in the absence of a contract to the contrary, 
shall for the purposes of the security be 
entitled to such accession. Illustration (b): 
A mortgages a certain plot of building land 
to B and afterwards erects a house on the 
plot. For the purposes of his security, B 
is entitled to the house as well as the plot. 

In the present case the house was built by 
the auction-purchaser after the date of the 
second mortgage, Illustration (b) shows 
that a house built upon the mortgaged pro- 


perty by the mortgagor must be held to be. 


an accession to the mortgaged property. 
This section is intended to lay down the 
mutual rights and liabilities of the mort- 
gagor and mortgagee inter se, but I think it 
is clear that it does not regulate only the 
rights and liabilities of mertgagors and 
mortgagees personally but must regulate 
the rights and liabilities of the representa- 
tives or successors-in-interest of the mort- 
gagors and mortgagées, respectively, 
Suppose the mortgagor dies and after his 
death his son and heir builds a house upon 
the mortgaged plot without being aware of 
the existence of the mortgage. Insucha 
case it appears to me that s. 70 would be 
applicable and the mortgagee would be 
entitled to the house for the purpose of his 
security. In other words, the mortgagee 
would be entitled to sell the house along 
with the land for the purpose of recovering 
his mortgage money. In my opinion no 
question of notice or knowledge of the 
mortgage arises, There is nothing in s, 70 
tosuggest that iv is only applicable to cases 
where gn accession. is made with ‘notice of 
the mortgage. —. . 
Suppose agsin: the mortgagor sells the 
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property to a person who buys it believing 
it to be freefrom encumbrances and then 
proceeds to build ahouse upon it. In such 
a case also I thinks. 70 would be applicable 
and the question of the buyer's knowledge 
ofthe mortgage would be immaterial. 

I think the auction-purchaser is in just 
the same position as the mortgagor's son or 
transferee in the cases which I have put, by 
way of example, above. The a4ction-pur- 
chaser is in fact the suecessor-in-interest of 
the mortgagor, having acquired all the 
mortgager's right, title and interest in the 
property. In the present case the auction- 
purchaser acquired not merely the right of 
ownership but the right of possession which 
had previously vested in the mortgagor. 
It appears to methat the auction-purchaser 
is clearly the representative of the mort- 
gagor and if he builds a house upon the 
property which he purchases then that 
house is an accession to the mortgaged pro- 
perty and the rule laid down in s, 70 is ap- 
plieable. This was the view taken by 
Mukerji, J. with whom I agree. Niamat- 
ullah, J, took the view that s. 70 did not 
apply. He agreed that s. 7U would apply to 
a house built upon mortgaged land bya 
representative of the s mortgagor, but he 
held that the auction- purchaser in this case 
should not be treated as the representative 
of the mortgagor. His reasoning was that 
the sscond mortgagee made it the very 
foundation of his case that the prior mort- 
gage is a subsisting mortgage and that the 
prior mortgagee’s suit on foot of that mort- 
gage, the decree passed therein and the sale 
in execution of such decree should be treat- 
ed as a nullity as against the plaintiff ap- 
pellant (second mortgagee). 

He treats the prior mortgage as an out- 
standing charge and the auction sale as con- 
veying no titleso far ashe is concerned. 
He is entitled to treat the accomplished 
facts as fiction but must maintain that 
fiction throughout. 

I think it is going rather too far to say 
that the plaintiff (second mortgagee) treats 
the decree passed on the prior mortgage and 
the salein execution of such decree as a 
mere nullity and as conveying no title to 
the auction-purchaser. The plaintiff's case 
is that as he was no party to the prior 
mortgagee's suit therefore the decree and 
subsequent proceedings upon the basis of 
that decree should not affect his right 
under the second mortgage. His rights 
were tosue the mortgagor for sale of ths 
property, subject tothe first mortgage, or 
in the alternative to redeem the- first mort- 


412 


gageand then sue the mortgagor for sale 
on both the mortgages. Tne plaintiff 
claims that he has not lost either of those 
rights merely because a decree has been 
passed behind his back in the prior mort- 
gagee's suit and the mortgaged property 
has been sold in execution of that decree. 
The plaintiff does not treat all these pro- 
ceedings as a nullity but claims to have the 
same right as against the auction-purchaser 
as he would have had against the original 
mortgagor and the prior mortgagee. If the 
plaintiff had attempted to treat the prior 
mortgage decree and the sale held in ex- 
ecution thereof as mere nullities, he might 
have ignored the auction-purchaser altoge- 
therand not even have made him a party to 
the suit. I think the plaintiff could not, 
and did not attemptto, ignore the existing 
facts in such a thorough-going manner. 
The plaintiff does not seriously challenge 
the auction-purchaser's- title (he expressly 
describes thelatter in para. 6 of the plaint 
as asubsequent transferee) but seeks the 
same remedy against the mortgaged pro- 
perty in the hands of the auction-purchaser 
as he would have sought against the pro- 
perty in the hands of the original mort- 
gagor. In my view thecontention that the 
auction-purchaser is the representative of 
the mortgagoris unanswerable, and as the 
auction-purchaser has made the building 
upon the mortgaged land as representative 
of the mortgagor it follows that the building 
must be held to be an accession and the 
provisions of s, 70 will apply. . 

I think it unnecessary to consider what 
the position would be if the building had 
been constructed by some person who did 
not derive title fromthe mortgagor. No 
such question has been referred to us nor 
does it arise from the facts and I think it is 
unnecessary to express any opinion on such 
a hypothetical question. 


The view which I. take is supported by 
the decision of the Madras High Oourt in 
Rangayya Chettiar v. Parthasartht Naickar 
(8). The facts of that case were similar and 
it was held thatthe auction purchaser was 
not entitled to any allowance for improve- 
ments made by him upon the mortgaged 
property. The Oourt beld that the auction- 
purchaser was in no other position than the 


mortgagor himself who may chco:e to 
spend money on his property. That 
ruling ‘was followed in a later rul- 


ing of the same High Oourt in the 


(8) 20 M. 120; 
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case of Venkata Ramana Iyer v. Gomperts 
(9), The ruling in Mathursa Rowthan v. 
Apsa Bin (10) is distinguishable. That was 
a case of an auction purchaser who was 
evicted from the property owing to some 
defect or irregularity in the proceedings 
leading up to the sale. Hehad made im- 
provements upon the property with an 
honest beliefin the validity of his title. It 
was found that although s. 51 didnot in 
terms apply to the case of an auction-pur- 
chaser,nevertheless the principle underlying 
it was applicable. Inthe case .before us 
thereisno question of the auction-pur- 
chaser being evicted on the ground of a de- 
fective title, That case was followed in Nara- 
yan v. Beharilal (11) which may be distin- 
guished on similar grounds. 

The only case which appears to me to 
suport the auction-purchaser’s claim for 
compensation for the improvements is the 
case of Kalyan Das v.. Jan Bibi (1) The 
facts were very similar and it must be 
admitted that the decision does support 
the auction-purchaser's contention. That 
decision, however, was based upon 
equitable principles laid down in certain 
rulings, and the question whether the case 
was not governed by s. 70 of the Transfer. 
of Property Act was not even discussed. 
For that reason this ruling is not of much 
help to us since ifs. 70 is applicable then 
it is undeniable that the Courts are bound 
to give effect to it and are not entitled 


to base their decision upon any equitable 


principle however just or admirable in may 
be. 

In my view it is impossible to escape 
the conclusion that s. 70:does apply, and 
I would answer the question referred 
to us by holding thatthe building isliable 
tožbe sold as aniaccession to the morte 
gaged property for the satisfaction ofthe. 
second mortgage, ` 

Sen, J.—One Behari who owned some 
immovable property, executed a simple, 
mortgage of this property in favour of 
Babu Ram Charan Lal and Ganga Sahai, 
under a registered instrument, dated 
April 1, 1926, He subsequently mortgaged 
the same property to Kundan Lal plaintiff 
on November 12,1913. The prior mort- 
gagees brought a suit for  enforce- 
mentof the mortgage without impleading 
the puisne mortgagee. They obtained a 
decree and in execution thereof, the pro- 


(9) 31 M. 425, 

(10) 12 Ind. Gas, 444; 36 M. 194; 21 M, L.J. 969; 19 
M. L. T. 373: (1911) 2 M. W. N. 425. 
. (11) 89 Ind, Cas. 18; A, I. R, 1926, Nag, 160, 
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perty hypothecated was sold and was pur- 
chased partly by the mortgagees and partly 
by defendants Nos. 4to7, namely, Babu 
Ram Ohandra, Shib Ohander and D 
Chand. The v»roperty so purchased con- 
sisted of a chabutra adjoining the house of 
the auction-purchasers. The latter subse- 
quently raised a super-structure on the 
chabuira, the beam of which they allowed to 
rest on the wall of their own houses. 

The suit, which has given rise to the pre- 
sent appeal, was brought by the puisne 
mortgagee who sought to enforce the mort- 
gage dated November 12, 1913, by sale of 
the property originally mortgaged together 
with the super-strueture. The value of the 
super-siucture has been found by the lower 
appellate Court to be Rs. 200. 

The defendant auction purchasers con- 
tended that the plaintiff was notentitled to 
sell the houses put up on the chabutra with- 
out paying the value of the materials and 
that the defendants were, in any case, en- 
titled to remove the materials and leave this 
chabutra in statu quo ante. The question in 
issue between ths parties was whether the 
super-structure raised could be jtreated as 
an enlargement of the mortgaged security. 

The Court of first instance dealt with this 
part of thecase under issue No. 8 but its 
findings are not free from obscurity, The 
lower appellate Court was of opinion that 
s. 63 of the Transfer of Property Act was ap- 
plieable.—The impiovements made were 
not necessary for the preservation of the 
property and hence the appellants cannot 
compel the plaintiffs to pay the costs of the 
improvements. Butthe improvements are 
of a lasting nature and they clearly enhan- 
ced the selling value of the property. The 
plaintiffs cannot get the benefit of the im- 
provements without paying for the outlay. 
In any case the materials can easily be re- 
moved without detriment to the property 
and hence if the plaintiffs do not like to get 
the benefit of the improvements, the appel- 
lants must be allowed to removethe mate- 
tials, On appeal by the plaintiffs to this 
Court, the Bench hearing the appeal was 
clearly of opinion that &. 63 of the Transfer 
of Property Act did not apply to the facts 
of the case. There was, however, a difference 
of opinion as to the applicability of s. 70 of 
the Transfer of Property Act. Mukerji, J., 
held thatthe construction ‘in controversy, 
was an accession to the mortgaged property 
within the meaning of s. 70 of the Transfer 
of Property Act and as such it was liable 
to be sold as part of the mortgage security 
without payment of its value, Niamatullah, 
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J. held that the position of the suction- 
purchasers was not the same as, or even ana- 
logous to that of the mortgagor ; that s, 70 
was not applicable, and that unless the 
plaintiff compensated the defendants, the 
latter were entitled to remove the materials, 
In support of the view reliance was placed 
upon the judgmentof Sir Barnes Peacock in 
Thakur Chander v. Ramdhone Bhattacharjee 
(2) and also upon the decision of this Court 
in re: Kalyan Das v. Jan Bibi (3). 
Mukerji, J. Was further of opinion 
that registration amounted to a constructive 
notice and that the auction-purchasers must 
be deemed have had constructive notice of 
the mortgage in suit, 

The following questions have been refer- 
red to this Bench for decision: Is an auc. 
tion-purchaser at a sale held in execution 
ofa decree passed on foot of a prior 
mortgage to which the second mortgagee 
was not party, entitled to remove the 
materials ofthe building created by? him 
on a site, included in the mortgaged pro- 
perty purchased by him, or is the building 
liable to be sold, as an accession to the 
mortgaged property for satisfaction of the 
second mortgage ? 

It is clear that 5.51 of the Transfer of 


. Property Act isnot in terms applicable to 
‘the facts of the present case. The appli- 


cability of this section has been discussed 
by me at some length in re: Kalyan Das v. 
Jan Bibi(4). The principles recognised in 
s. 5l are based on obvious grounds of jus- 
tice, equity and good conscience. These 
principles have been set forth in Stock v. 
Starr (12) and Bright v. Boyd (13), and these 
cases have been cited with approval in re 
Kandarpanath Ghosh v. Jogindranath Ghose 
(14), and in Moitheensa .Rowthan v. Apsa 
Bibi (10). Itis settled law that 8.51 of the 
Transfer of Property Act is inapplicable to 
& purchaser at a Oourt sale. The provision 
ofs. 2(d) ofthe Transfer of Property Act 
is conclusive on the point:—But nothing 
therein contained shall be deemed to 
< (d) save as provided by 
8. 57 and Chap. IV of this Act, any transfer 
by operation of law or by or in execution of 
g decree or order of a Court of competent 
jurisdiction. 
The matter, therefore, need not 
sued any further. _ 
I am in entire agreement with the learn- 
ed Judges, who made the reference that 


be pur- 


(12) 1 Sawyer 15; 22 Ind. Cas, 1084, 
(13) (1841) Fed cases 127; 1 Story 478; 2 


Story 
(14) 6 Ind, Cas. 341; 12 Cal. L. J. 391. ory 608. 
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s. 63 of the Transfer of Property Act is not 
applicable to the circumstances of the pre- 
sent case. Assuming that the construction 
in controversy amounts to an accession, cl. 
lis not applicable because it wasa case of 
a simple mortgage and the mortgaged pro- 
perty was not in the possession of the mort- 
gagee. Olause (2) is equally inapplicable 
because such accession has not been ac- 
quired at the expense of the mortgagee, 
Equally, the accession was not necessary to 
preserve the property from destruction, 
forfeiture or sale, that it was not made with 
the consent of the mortgagor and was not 
capable of separate possession. 

The puisne mortgagee in the present case 
had made no outlay to enhence the value 
of the mortgaged security. Also the origi- 
nal mortgagor had spent nota single pice 
for the enlargement or betterment: of the 
security. Apart from statute, if statute 
there isto favour the plaintifisin the -pre- 
Bent case, there are clearly no equities in 
their favour which ex necessitate ret will 
justify the inclusion of the construction 
in dispute in the mortgaged security. 

It has been argued that s. 70, of the 
Transfer of Property Act is applicable to 
the circumstances of the case in hand. 
clear provision of statute has to be followed 


and given effect to and it cannot be displac- » 


ed bya ‘there equitable principle however 
wholesome it might be, The provision of 
this section is mandatory and runs ss fol- 
lows:—lf after the date of the mortgage 
any. accession is made to the mortgaged 
property, the mortgagee in the absence of 
à contract to the contrary, shall for the pur- 
poses -of the security, be entitled ‘to such 
accession. 8. 70 of the Transfer of 
‘Property Act is one out of several sections 
' under the heading “ Rights and lisbilities 
of mor&gagees." The words of the section 
are general but the words "in the absence 
of a contract to the contrary " and “ for the 
. purposes of the security ". are indicative of 
the fact that-the -section was primarily in- 
tended to apply to persons between whom 
there existed a privity of contract. > It may 
also be conceded that the‘ section is to be 
availed of not only by the parties to an 
original contract but by their successor-in- 
interest by inheritance or by voluntary 
transfer. Illustration (b) clearly contem- 
plates an accession made bythe mortgagor 
himself. No case has been cited to us and 
I am not aware of any in which the section 
has been applied to the case of the auction- 
purchasers like the defendants Nos, 4 to 7, 
In Rangayya Chettiar v. Partha Sarthi 
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Naikar (8), the facts are not dissimilar to 
those'of the present case but s. 70 of . the 
Transfer of Property Act has neither been 
relied on nor applied. ' This case, therefore, 
is no authority for the proposition that s. 
70 of the Transfer of Property Act is ap- 
plicabie to persons situated like defendant- 
respondents. Therelevant portion of this 
judgment may be reproduced here,- The 
claim for alleged improvements said-to have. 
been effected by the first mortgagee since ' 
his purchase cannot, we think, be allowed. 
In this respect he is in no better position 
than the mortgagor himself who may choose 
to spend money on his property. We can- 
not accede to the view that ‘the improve- 
ments were made bythe mortgagorin the 
character of mortgage, for in that capacity 
he is not shown to have’ been entitled to 
possession, It appears thatit was contend- 
edin this case that the legal position of the 
suction-purchaser was that of a mortgagee 
in possession.: The point urged inthe pre- 
sent case however is that he is the legal 
representative not of the mortgagee but of 
the mortgagor himself. In Cangayam Ven- 
kataramana Iyer v. Henry Colley Gompertz 
(¥), it was held that where there the prior 
mortgages obtained a decree for sale with- 
out making the second mortgages a party 
and himself purchasedithe property in execu- 
property from 
him could not claim the value of improve- 
ments from the second mortgagee under s. 
lof the Transferof Property Act in a suit 
by the second mortgagee to enforce the 
rights under the mortgage. Here, again, 
there is not even a bare mention of s. 70 of 
the Transfer of Property Act-in the judg- 
ment. Their Lordships observed :—There 
is no doubt that the plaintiff is entitled to, 
as a matter of law, to sell all the buildings 
P For the 9th and llth defendants 
it is contended that if the plaintiff sells the 
new buildings, they should’be compensated 
under s. 51, ‘Transfer of Property Act, as for 
the improvements made by them in the 
‘belief that they were the owners of the land; 
but 8.51 does not apply to the facts and 
Rangayya Chettiar v, Partha Sarthi Naikar 
(9) by which weare bound, seems to beon 
all fours with the present case. Further 
comments upon this case are unnecessary, 
The ruling in. Buddhi Lal v. the Adminis- 
trator General of: Madras and Inam Ullah ` 
(15) is not very instructive. Not only e. 70 
was not applied but the entire decision 


(15/65 Ind. Oas, 841; 44 All, 418; 20 A,L J,216; A, 
I, R. 1922 All, 104. 
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. exhausts itself in the following threé sen- 
. tences:— x xs 
"They also claim the amount spent by the 
, auction-purchaser on improvements as 
` payable before the plaintiff could bring the 
property to sale. As tothe last contention 
-Wo have not been referred to any rule of law 
4- under which the auction-purchaser could 





T . make such a claim. I: has been decided in 


^" ‘the negative by the Madras High Oourt in 
the case of Cangayam.Ventakaramana Iyer 
.v. Henry James Colley Gompertz (9). 

It may be noticed in passing that in the 
aforesaid case it was not considered whether 
it was open to the auction-purchaser to 
remove the materials of the buildings put 
up by them. 

There is no escape for the plaintiff from 
the hard logic of facts. According to him 
the earlier mortgage dated April 1, 1900, 
subsists against him in its integrity. He 
was no party to the suit instituted by the 
prior mortgagees, and not bound by the 

. decree or by the result of the execution pro- 
ceedings. He is entitled to treat the decree 
in the former suit and the auction-purchase 

.in.favourof defendants Nos. 4to7 asa 
nullity. He expressly says so in the plaint. 
For the purpose of this case, the position of 
defendants Nos. 4 to 7 could not be as legal 
representatives.of the mortgagors because 
they. happened.to be the auction-purchasers 

. under the.decree on the prior mortgage. 

` Ifthe mortgage in favour of defendants 
Nos. 2 and 3 subsists, Behari still continues 
to be the-mortgagor. It will be nothing 
short ofan anomaly to treat the auction- 
purchasers as legal representatives of the 
original mortgagor Behari. The logic of 
. the situation is inexorable and I am entirely 


in accord with the . following reasoning of . 


Niamatullah, J. The plaintiff appellant has 
. made it the very foundation of his case that 
. the prior mortgage isa subsisting mortgage 
- and that the prior mortgagee's suit on foot 
. of that mortgage, the decree passed thereon 


and the. sale in execution of such decree. 


should be treated asa nullity against the 
plaintiff appellant. In fact, he insists on 
the relations subsisting before the suit on 
the prior mortgage to be recognised as 


subsisting. He treats the prior mortgage . 


- ag an outstanding charge and the auction 
sale as conveying no title so far ae he is 
concerned. Heis entitled to treat accom- 

< plished facts asa fiction but must maintain 
that fiction throughout, He cannot be 


allowed to approbate and reprobate by first . 


' assuming that the ‘prior mortgage still 
subsists and in the next breath asserting 
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thata sale took place in execution ofa 
decree on foot of that mortgage under 
which the contesting respondents became 
transferees of the mortgagor and are there- 
fore themselves the morigagora. This view 
is obviously based on a long current of 
authorities including some Privy Oouncil 
cases, though they have not been cited, and 
on the allegations contained in the plaint in 
this case. The precise questions which 
made it necessary to determine the rights 


` and obligations of a puisne mortgagee who 


was not made a party to the suit of the 
prior mortgagee were (1) whether it was open 
to him to treat the decree and sale in such a 
suit as nullity so far as he is concerned, and 
(2)ifs0, and having done so, whether it 
was open to him to treat them as subsisting 
In all these cases 
he sought to avoid the decree and sale 
thereunder and to treat the prior mortgage 
an subsisting but attempted to take 
advantage of the decree for limiting the 
contractual rate of interest only up to the 
date of the decree and to escape 
liability to pay interest at the rate stipulat- 
ed forin the deed of prior mortgage 
for the period intervening between the 
decree and his own suit. He was not 
allowed to take such inconsistent positions 
even though he would not have been liable 
to pay interest at that rate after the decree 
if he had been impleaded in the suit of 
the prior mortgagee. In Umesh Chander 
Sircar v. Zabur Fatima (16) which was a 
suit of that kind, their Lordships of the 
Privy Council observed :—The decree can 
only operate between the parties to the suit 
and those who claim under them. The 
plaintiff getting the security of a decree 
has his interest reduced in the generality 
of cases. But the plaintiff in this case 
comes to takeaway the benefit of the decree. 
It would be unjust if he could use the 
decree to cut down her interest, while he 
deprives her of the whole advantage of it. 
His case is thatas him Zahur is still but 
a morigagee and ifso, she should be allowed 
such benefit as to her mortgage gives her, If 
Zahur had not got a decree and the plaintiff 
had come to redeem the mortgage he must 
have paid whatever interest her contract 
entitled her to, and the Court, would have 
had no jurisdiction to cut it down, and 
that isthe position in which the parties are 
placed by the decree in this suit. Zahur 
was, the prior mortgagee who purchased in 
execution of his own decree on foot of a 


(16) 18 O, 64 at p. 181. 
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prior mortgage. The plaintiff of that case 
was a puisne mortgagee who had not been 
made a party. Itshould be noted that the 
case arose before the Transfar of Property 
Act was passed, In cases to which that 
Act applied it was held that the effect of 
the proviso to s. 82 of the Transfer of Pro- 
perty Act was that of a decree on 
foot of a prior mortgage being passet 
the mortgage would be 


a party, see Het ham v. Shadi Ram (17) 
Matru Lal v. Durga Kunwar (18). This 
proviso was omitted from the provisions 
corresponding to 8. 89 when the Givil Pro- 
cedure Code of 1x08 was enacted (see O. 
XXXIV r. 5 Oriminal Procedure Code). 
Accordingly the Privy Oouncil held in a 
subsequent case that now the words (proviso 
to s, 89) being gone, their Lordships feel 
no difficulty in holding that the law 
remains a8 it certainly was before the 
Transfer of Property Act, 1882. 

In Dip Narain Singh v. Hira Singh (19) 
“a Division Bench of this Court held that 
as the plaintifis (puisne mortgágees) were 
not joined as parties to the defendant's 
suit for sale, as required by s. 85 of Act 
No.1V of 1882, they sre, notwithstanding 
the sale in execution of the defendants’ 
decree,in the same position in which they 
would have been, and have still the same 
. righte whieh they would have had, if tney 
had been made parties to that suit, that is 
to say, their right to redeem ‘the prior 
mortgage of the defendant is saved to 


hem. 

Inthe Full Bench case of Wahid-un-nissa 
, v. Gobardhan Das (2U) Blair, J. observed at 
page 400 that Bansidhar liad notice, actual 
| or, constructive, that he was purchesing a 
defeasible title must be taken for granted. 
` He must betaken to have known that the 
gale at which he bought was voidable at the 
will of the second mortgagee, who had only 


to redeem the first mortgage to enable him ` 


to put up the property for sale in satisfac- 
tion of both incumbrances. As against the 
second mortgagee he had acquired absolutely 
no title. d 


Barkitt, J., who was one of the three: 


' Judges composing the Full Bench cop- 


* ALL. J. 607; 35 M. L. J» 1; 24 M. L. T. 92; 28 C. L. J. 


188; (1918) M. W. N. 518; 20; Bom. L. R. 798;22 0, W. . 


(19) 19 A. 587; at p. 529; A.: W. M, 1897; 147. . 
(20) 25 A. 368; A, W. N.-1903; 86. ^ ^ 7. 
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extinguished ' 
even though the puisne mortgagee was not ` 


(17) 45 Ind. Cas. 798;40 A. 407;5 P.L. W. 88; 16 . 
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eurréd i these as in other remarks. Stanley, 
C. J. substantially took the same view in 
a separate judgment. < 

In Jnaendra Nath: Singh v. Shorashi 
Charan Mitra (21) a Division Bench of 
Calcutta High Court held that so far as the 
plaintiff (puisne mortgagee) is concerned the 
mortgage of the defendant. subsists and 
that the plaintiff should not be allowed 
to approbate and reprobate the decree in 
the previous suit and he can only beallow- 
ed to redeem on the terms of the mortgage 
and on payment of interest at the rate 
payable under the mortgage upto the date 
of redemption to be fixed in this case. 

In Thevappa Chettiar v. Marimuthunandan 
(22) it was held that when in a suit by a prior 
mortgagee a decree for sale is passed which 
fixes the rate of interest after the date for 
redemption, the rate so fixedis not binding 
as between the prior mortgagee, who was 
not made a party to the suit, In a suit by 
such  puisne mortgagee for redemption 
against the prior mortgagee, the mortgage 
will be considered as subsisting.and interest 
will be awarded on the footing of the mort- 


- gage: without reference to the decree in the 


prior suit. 

16 is clear to my mind that if the puisne 
mortgagee who was not made a party to the 
suit ofthe prior mortgagee elects to treat 
the decree in that suit, and what followed 
it, a8 not binding on him, they ‘have to be 
treated aa nullity, not inthe sonse of being 
void ab initio butso far as his: rights may 
be affected thereby. If he does so elect, 
the whole case shall have to-be so dealt 
with as if the prior mortgage is subsisting 
in which ease asalready stated, no question 
can arise as to whether any one became a 
purchaser at an auction sale held . in execu- 
tion ol a decree passed on foot of the prior 
mortgage which ex hypothesi is. subsisting. 

We should next consider how the plaintiff 
has treated the decree in the prior mort- 
gagee's suit and the sale held thereunder. 
ln this connection para. 5 of his plaint 
is conclusive and runs thus: Defendant 
2nd. party, had not made the plaintiff a 
party to the suit. Hence.all the proceedings 
taken in the suit by him, defendant 2ad 
party, afe null and void as against the 
plaintiff, but the plaintiff has in order to 
avoid dispute and for final settlement.made 
«defendant 2nd party and all the purchasers 
a party to his suit so that the. Oourt might 
settle all the points in one attempt. 


(21) 69 Ind. Cas, 759; 49 C. 626 at p, 644 A. R. 1922 
Cal. 23. 
(22) 31 M. 259 
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Para. 5 of the plaint cannot lend itself to 
any construction other than what is.obvious 
from its language: and ‘the significance of 
this paragraph cannot be overlooked. It 
is obvious thatthe plaintiff repudiates the 
position of the respondent as auction-pur- 
chaser in execution of the decree passed 
on foot of the prior mortgage and impleads 
him only toavoid future disputes. He is 
perfectly within his rights to do so but he 
should not be allowed to do otherwise, if 
it suits him for deriving some other advant- 
‘age. He cannot be permitted to turn 
round and treat him as an auction-purchaser 
so as to make him the representative of the 
mortgagor.and to claim improvements 
made by him as accessions to the mortgag- 
ed property. The legal position of the 
defendants-respondents is therefore that of 
third personsin temporary possession who 
put up constructions in the honest belief 
that they were entitled to make the 
constructions. 

It ought tobe borne in mind that mere 
registration of a mortgage under the 
Indian Registration Act is not per se con- 
structive notice of the mortgage, Tilakdhari 
Lal v. Khedan Lal(T). No legal obligation 
was cast upon the auction-purchaser ts 
search the registry before his bid at auction. 

‘Good faith’ as defined in s. 3, el. 
(20) of the Indian General Clauses Act (Act 
X of 1897) isequivalent to honesty of dealing 
and did not entail upon the auction- 
purchaser the necessity of searching 
the registry. Even assuming that there 
were facts indicative of negligence in 
investigating title, that by itselfis not pre- 
dicative of alackof bona fides. It may be 
incidentally mentioned that Niamatullah, 
J.,does not base his view upon the doctrine 
of notice but upon the broader ground of 
structure being put upin good faith, 

I am of opinion that the questions for 
determination have to be answered upon 
the principles. laid down by Sir Barnes 
Peacock in Thakoor Chundra Poramanick 
v. Ramdhone Bhattacharjee (2). My answer, 
therefore, to the first part of the reference is 
in the affirmative and tothe second part of 
the reference is in the negative. 

BY THE COURT.—The answer to the 
first part of the question isin the negative 
and to the second part in the affirmative, 

JUDGMENT OF THE DIVISION : 
BENCH. 

Mukerji and Niamatullah, JJ.— 
(January 10, 1931.)—In view of the opinion 
expressed by the Full Bench we allow the 
appeal, set aside the decree of the Court 
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below and restore the decree of the Court . 
of first instance. The plaintiff-appellant 
will have his costs in this Oourt and the 
lower Appellate Oourt. The decree as to 
costs in the Court of first instance will 


stand. 
A, Appeal allowed. 


ALLAHABAD HIGH COURT. 
Exeoution First APPEAL No. 456 or 1929. 
December 18, 1930. 

Present :—Mr. Justice Mukerji and 
Mr. Justice Bennet. 

Mr. ANAND KRISHNA—JUDGMENT- 
DeBTOR— OBJRCTOR—ÀPPLIOANT 

^ versus 

. Musammat KISHAN DEVI—DEORRE- 

HOLDER AND OTHERS—JUDGMENT-DEBTORS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, 
T. 98—Decree-holder purchaser—Partial dispossession 
by stranger claiming paramount title—Judgment- 
debtor mot making representation regarding title— 
Decree-holder whether entitled to refund of propor- 
tionate purchase money—J oint judgment-debtors —Exe- 
cution against property of one— Right of others to object. 

Wherea decroe-holder attached and sold certain 
property of the judgment-debtors and purchased the 
property himself, but subsequently he lost one-half 
of the property owing to a third party successfully 
establishing his title to the same and it appeared 
that the judgment-debtors had at no time made any 
representation regarding their title to the entire 
property: 

Held, that the decreee-holder purchaser could: nof 
recover one-half of the purchase money from the 
judgment-debtors. Tp. 418, col, 1,] 

Muthu Kamar Swami Pillai v. Muthu Swami Thevan 
(2), approved. : 2. 

Where the decree is a joint one, any one ofthe 
judgment-debtors may object’ to the execution, 
although for the time being hi$ personal property 
has not been attached, [ibid.] | 

Execution first appeal from the decision 
ofthe Subordinate Judge, Bulandshahr, 
dated the 20th July, 1929. 

Messrs. Bhagwati Shankar, 8. N. Seth and 
H. C. Mukerji, for the Applicant. 

Messrs. M. A. Aziz and Hazari Lol Kapoor 
for the Respondents. . 

JUDGMENT.—This appeal raises a 


' point of law for which no authority either 


way hae been produced before us. The 
point has to be decided on general princi- 
les. 
: It appears that the respondent Musammat 
Kishan Devi held a decree for money for 
alarge amount against four persons, the 
appellant Anand Krishana and his brothers 
Raj Bahadur Krshna, Shiam Krishna and 


' their mother Musammat Kishan Devi. At 


one stage of the execution a certain 
house was attached as the.property of the 
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judgment.debtors and was sold on 24th 
August, 1922. It was purchased by the 
decree- holder Musammat Kishen Devi, and 
the sale was in due course confirmed. The 
sale was, however, contested by a suit by 
one Jagmohan Swarup, who claimed to 
have purchased a half share in the property 
being the share belonging to the judgment 
debtors’ ancestor's brother Badri Krishna. 
The suit succeeded with the result that 
Musammat Kishan Devi lost a half share 
in the property purchased by her. 

By theapplication for execution out of 
which this appeal has arisen Musammat 
Kishan Devi seeks to recoverasum of 
Rs. 3,000 being one-half of the auction- 
sBle-price paid by her. The judgment- 
debtor Anand Krishna objected to the 
execution but was unsuccessful. Hence 
this appeal. 

A preliminary point has been taken on 
behalf of the respondent, namely the appeal 
is not maintainable at the instance of 
Anand Krishna, inasmuch as the property 
that has been sought to be attached is the 
property not of Anand Krishna but ef his 
brother Raj Bahadur Krishna. We do 
not think that this preliminary objection 
has.any force. The execution application 
iteelf shows that the decree-holder sought 
execution against all the judgment-debtors 
and not against Raj Bahadur Krishna, 
alone. If the application be successful 
and if. the property attached dó not fetch 
the full amount for which execution has 
been taken out, there will be nothing to 
prevent the decree-holder from seeking 
execution against the present appellant. 
The present appellant would then be. met 
with the plea that he ought to have pre- 
ferred an objeetion to the execution and 
the execution . order operates as res 
judicata, The decree isa joint one, and 
we think any one of the judgment- debtors 
may object tothe execution although for 
the time being his personal property has 
not been attached. 

On the merits we think the appeal ought 
to succeed. Whenthedecree-holder cought 
the attachment of the house, the judgment- 
debtors never asserted that they had title 
to the whole of it, Further, the judgment- 
debtors never demanded any particular 
price for the property. The decree-holder 
alone chcee the. property to be sold, and 
she alone chore what price she would pay 
for it. Such being the care, there does not 
seem to be any equity in favour of the 
decree-holder Ly which it may be caid 
that.she is entitled to recover one-half of 
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the price-paid by her, because she lost 
one-half of the property attached and sold. 
Suppose that the property was really 
worth Rs. 20,040 and the decree-holder 
obtained it at the auction-sale for Rs. 6,600. 
The property left with her, after the suecess 
ofthe claim of Jagmohan Swarup would 
still be worth more than Rs. 6,000 paid 
by the decree-holder. The illustration 
given would shew that there is no princi- 
ple of lawunder which the decree-holder 
auction-purchaser can turn back and ask 
for a refund as it were of the price paid 
by her. 

The learned Subordinate Judge relied on 
the case of Radha Kishan Lal v. Kashi Lal 
(1. That case is clearly distinguishable 
on the ground that there the title of the 
judgment-debtor to the lot No.1 was found 
to be entirely absent. There wasno consi- 
deration whatsoever for the purchase. In 
the circumstances, r. 91 of O, XXI of 
the Code of Civil Procedure would have 
applied and would have permitted the 
auction purchaser to ask for a refund of 
the purchase-money after the setting 
aside of the sale. Inthe Patna case there- 
was no discussion 88 to the maintainability 
It was 
assumed that the application was maintain- 
able and theonly point that was decided 
was one of limitation. The Patna case is, 
therefore, no authority whatsoever for the 
point we have, to decide. Further, as we 
have shown, the facts of the case show that 
there is no conflict between the case before 
us andthe Patna decision, We may point 
out that the Patna case was not accepted 
as lsying down good law by two learned 
Judges ofthe Madras High Oourt in the 
case of Muthu Kumar Swami Pillai v. 
Muthu Swami Tehvan (2). In the Madras case 
it wes held that the decree-holder if he 
thought that he should avoid the sale alto- 
gether, should have made an application 
within 30 days ofthe sale under Art. 106 
of the Limitation Act and his failure to do 
eo prevented him from maintaining a sub- 
sequent application for execution of the 
decree. This, however, was a question of 
limitation and limitation alone. 

On general principles, weare of opinion 
that the decree-holder purchaser is not 
entitled to ask the judgment-debtors to 
pay .one-balf of the price which she herself 
chose to pay. In the result, we allow the 


(1) 76 Ind. Oas. 927; A. L: R. 1924 Pat, 273; 1 Pat, 
L. K. 358; 2 Pat, 829; (1923) Pat 342;-5 P. L. T.345. 

(2) 100 Ind. Cas, 592; 50 M. 639; 52 M. L.J. 148; 25 
L, W, 232; 38M, L, T, 94; A.I, R. 1927, Mad, 394., . 
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appeal, set aside the order of the Court 
below and dismiss the execution applica- 
tion of the decree-holder with costs te the 
appellant throughout. 

A. Appeal allowed, 


— 


ALLAHABAD HIGH COURT. 
' First Orvir, ApePzaL No. 37 oF 1930, 
January 22, 1931. 
Present:—Sir Grimwood Mears. KT, 
Ohief Justice and Mr. Justice Sen, 
YUSUF ALI KHAN-— APPLICANT 


. . versus 
Srimati LAOHMI MANI DASSI— 

Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 195 
(1) (a), 476—Penal Code (Act XLV of 1860), s. 186— 
Appellate order directing complaint for offence under 
s. 186, Penal Code—8Second appeal, whether lies. 

No appeal lies to the High Court against an order 
made by an Appellate Court in the exercise of its 
authority under s. 195 (1) (a), Oriminal Procedure 
Code, directing the institution of a complaint under 
s. 186, Penal Code, MEN 

First appeal from an order of the District 
sudes; Oawnpore, dated the 16th January, 
1930. 

Mr. M, Mahmudallah, for the Applicant. 

Mr. Saila Nath Mukerji, for the Respond- 


ent. 

JUDGMENT.—Shrimati Lichmi Mani 
Dassi applied for the enforcement of a 
decree against Yasuf Ali Khan about the 
construction’ of a wall. The Court Bailiff 
was deputed to have that wall constructed. 
He returned without doing so and sub- 
mitted a report to the learned Munsif of 
Cawnpore, that Yusuf Ali Khan and certain 
other persons had obstructed him in the 
discharge of his dutr. He accordingly 
prayéd that proceedings be initiated 
against Yusuf Ali Khan under s.186 of the 
Indian Penal Code, 

This report was. apparently made under 
8, 195 (a) of the Oode of Oriminal Procedure. 
The Munsif held a preliminary enquiry and 
came to the conclusion that no complaint 
should be filed against Yusuf Ali Khao. He 
accordingly rejected the application of the 
Amin. On an appeal being preferred to 
the learned District Judge of Oawnpore. 
he reversed the order of the Munsif and 
has directed the prosecution of Yusuf Ali 
Khan under s. 186 of the Indian Penal 
Code, An appéal hes been preferred to 
this Court. A preliminary objection has 
been taken that no appeal liés. 

. Weare clearly of opinion that this objec- 
tion is well-founded and ought to be sustain- 
ed, The complaint made by Mr. Allsop 
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was not under s. 476 of the Code of 
Criminal Procedure, because s. 470 does 
not embrace within its fold an offencs 
under s. 186 of the Indian Penal Code. 
Mr. Allsop intended to proceed, and did 
proceed under 8.195 (a) of the Code of 
Criminal Procedure. The question which 
arises in this appeal is that where an Ap- 
pellate Court in the exercise of its authority 
under s. 195 (1) (a) of the Code of Oriminal 
Procedure has directed the institution of & 
complaint under s. 186 of the Indian Penal 
Code is the said order open to appeal. 
We do not find anything in s.195 of the 
Code of Oriminal Procedure or in any 
other section of the Code and we wonder 
the filing of a second appeal in this 
Court. 

We accordingly hold that no appeal lies. 
We dismiss the appeal with coste includ- 
ing fees on the higher scale. The stay 
order will be discharged. 


A. Appeal dismissed. 
mm 


ALLAHABAD HIGH COURT. 
OiviL REVISION APPLICATION No. 420 or 1930. 
January 28, 1931. 

Present: —Mr. Justice Sen, 
PUTTULAL-—PLAINTIFF—À PPLICANT 
versus 
RAJ NARAIN—DRFENDANT—OPPOSITE 
PARTY, 

Contract Act (IX of 1872), ss. 28, 24-—LIllegality of 
contract—Agreement to pay annuity in consideration 
of withdrawing condidature for lambardarship— 
Trafic in public office—Public policy. 

An agreement by one co-sharer ina mahal to pay 
a certain sum of money annually to another co- 
sharer in the same mahal in consideration of the 
Jatter withdrawing his candidature for lambardar- 
ship in favour ofthe former amounts to an agree- 
ment to bargain or traffic relating to a public office, 
and as such isopposed to public policy. [p. 420, 


col. 2.] 
Amir Khan v. Saheb Ali (1), followed. 


Civil revision against an order of the 
Judge, Small Cause Court of Etah, dated 
the 26th July 1930. f 

Mr. Baleshwari Prasad. for the Appellant. 

Dr. K, N. Katju and Mr. M. N. Kaul, for 
the Respondent. 


JUDGMENT,—This is an application 
for revision under s. 25 of the Provincial 
Small Cause Courts Act and has been filed 
by the plaintiff, who sued for recovery of 
Rs. 28 principal and intere3t from the de- 
fendant, 

Parties to the suit are brothers, who 
ówned shares in Mahal Banal in equal 


490 . 


moities. The office of lambardar having 
fallen vacant, both of them applied for 
appointment as lambardar, On the 15th of 
June, 1925, an agreement was entered into 
between the parties whereby Puttu Lal the 
plaintiff withdrew his candidature for 
lambardarship in favour of his brother Raj 
Narain, and the latter agreed in considera- 
tion of this to pay the plaintiff Rs. 8 annual- 
ly out of the collection dues in respect of 
the irrigation charges of the village Banal. 
There was aclause in the instrument that 
the aforesaid sum was payable by Raj 
Narain to Puttu Lal from year to year during 
the continuance of Raj Narain as lambardar. 
On the 11th of February, 1930, Puttu Lal 
instituted a suit in the Oourt of Small 
Oauses for recovery of the annuity for 
three years together -with interest. The 
suit was resisted upon the ground that 
the agreement was opposed to public policy 


and as such was void in law. This con- ` 


tention was upheld by the Court below and 
his suit was dismissed, 

It has been contended before me that the 
agreement in question is not opposed to 
public policy and is not void under s. 23 
of the Indian Contract Act. 

‘The office of a lambardar is a public 
office. Provision has been made in s. 45 
of the Land Revenue Act (Act III of 1901) 
for the. appointment of the lambardar 
in any mahal or part of the mahal. Certain 
rules have been made by the Board of 
Revenue and sanctioned by the Local Gov- 
ernment with reference to the appointment 
of the lambardar. These rules are to be 
found in Oireular No. VIII-(iti) sanctioned 
by the Local Government O. No. 555-333F, 
dated the 24th of February, 1902, and have 
the force of law. -Rule 9 provides that no 
person shall be appointed to be a lambardar 
(a) who is not aco-sharer of the mahal and 
in possession of his share, (6) whose share 
is heavily burdened with mortgages or 
other encumbrancés, or (¢) who in the 
opinion of the Collector is not competent to 
perform the. duties of the office or whose 
appointment is inadmissible on account of 
his bad character. The eligibility for 
lambardarship, therefore,. depends upon 
certain grounds of fitness recognised by 
the Government. Remuneration receivable 
by the lambardar. has also been provided 
for in these rules. It does not appear whe- 
the collection dues in respect of the irri ga- 
tion charges of any.village are dues which 
are associated with or disaesociated from the 
office of the lambardar as such. 

-` Any traffic or bargain relating to public 
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offices is opposed to public policy upon 
the obvious principle that any .agreement 
relating to such traffic or bargain is cal- 
culated to prejudice the interest of the 
public by obstructing or interfering with 
the selection in office of the most competent 
pereon. The agreement which is sought to 
be enforced in this case obviously infringes 
this principle. An agreement by one-co- 
sharer in a mahal to pay a certain.sum of 
money annually to another co-sharer in the 
same mahal in consideration of the latter 
withdrawing his candidature for lambardar- 
ship in favour of the former amounts to an 
agreement to bargain or traffic relating to 
public office, and as such is opposed to 
public policy. Ihave been referred to a. 
certain number of authorities, It will not 
be profitable to discuss them in detail, 
because the facts are not parallel to the 
facts of the present case. The nearest 
approach to the presént case is. a decision 
of the Ohief Court of the Punjab in re 
Amir Khan v. Saheb Ali (1). In this case 
the plaintiff sued to recover from the .de- 
fendant damages for the breach of a con- 
tract the terms of which were as follows:—- 
*That.the plaintiff should bear all the ex- 
penses to be incurred in a lambardari suis 
brought by himself and defendant, that 
both should eventually bear, the costs of 
such suit equally and that the successful 
party.should pay to the other half the 
pachotra of the office.” “It was held by 
Benton, J. that the agreement was void 
abinitio, as it offended against the provi- 
sions of es. 23 and 24 of the Indian Contract 
Act. This case supports the contention: of 
the defendant. A 
I dismiss this appeal with costs. 


A. Appeal dismissed. 
(1) 86 P. R. 1893, 


ALLAHABAD HIGH COURT. 
Civit REVISION APPLICATION No, 477 or 1930. 
February 11, 1931. 

; Present:—Mr. Justice Sen, 

Firm MIHIM LAL-JWALA PRASAD 
THROUGH J WALA PRASAD-——APPLICANT 
versus 
MARGUERITE BUTTER DIARY FARM 

` toroues Hafiz SHARAFAT ULLAH - 

. OPPOSITE PARTY. ` | 
Limitation Act (IX of 1808), s. 19, Sch. I, Art. 85, 
‘Mutual, open and current account’, nature of—Ac- 
knowledgment containing express promise to pay— 
Fresh cause of,action— Contract Act (IX of 1872), s.:25. 
If an acknowledgment of liability made after the 
expiry of the period of limitation, contains any ex- 
press promise to pay, such acknowledgment gives a 
fresh’ cause of action under s. 25,. Contract;:Act, even 
though the-original debt is ;:üme-barred.and the ac- 
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knowledgment is inoperative as such te give a frésh 
starting point for limitation. f 
There can be no mutual account unless each party 
has a right of action against the other party and has 
p right to demand the-fulfilment' of certain obliga- 
ions. 


Civil revision against an order of the 
Judge of Small Cause Oourt, Aligarh, dated 
the 2nd April, 1930. 

Mr. S. B. L, Gaur, for the Applicant. 

Mr. M. A. Aziz, for the Opposite Party. 


JUDGMENT.—This is an application 
under s. 25 of the Provincial Small Cause 
Courts Act, The applicant is a firm carry- 
ing on business under the name and style 
of Mihim Lal Jwala Prasad. 

The plaintiff firm alleged that it had 
deposited ¥6:pieces of cloth for sale with the 
firm of the defendant on the 4th of January, 
1925, that an account was settled between 
the parties on the 25th of February, 1928, 
and that on instructions received from 
Jwala Prasad, the proprietor of the defend- 
ant firm, Shekhar Ohand, munim and 
mukhtar-am acknowledged the liability of 
the firm as regards a sum of Rs. 178-13-0 
which was payable to the plaintiff by the 
defendant upon account. The defendant 
agreed to pay this sum to the plaintiff after 
a month. 

The suit was instituted on Ist of July, 
1929. It was resisted inter alia upon the 
ground that the claim was time barred; 
that Shekhar Ohand was not authorised to 
acknowledge the liability and that the 
acknowledgment had been made after the 
period for.the institution of the suit had 
expired. The Oourt below recorded the 
following findings:— 

(1) that the plaintiff firm had deposited 
96 pieces of eloth with the defendant on 
the 4th of January, 1925, and (2) that 
accounts were settled between the parties 
and that Rs. 178-13-0 were found due to the 
plaintiff's firm on the 25th of February, 
1928, and that Shekhar Ohand agreed to 
pay Rs. 178-13 0 to the plaintiff on behalf 
of the defendant according to the instruc- 
tions of Jwala Prasad, the proprietor of the 
defendant firm. 

The QOourt below upon these findings 
repelled the plea as to limitation and 
decreed the suit for payment of Rs. 178-13 0 
with proportionate costs and pending and 
future interest at Rs, 6 percent. per annum. 

It has been contended before this *Court 
that the plaintiff is barred by limitation. 
The acknowledgment was obviously made 
more than three years from the date when 
the pieces of cloth were deposited with the 

efendant, Hx facie, therefore, the ‘claim 
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was beyond time. It has further been 
pointed out that no powers were given tO 
Shekhar Chand under the mukhiarnama, 
dated the 17th of January, 1927, to acknow- 
ledge a liability of this description. The 
mukhtarnama has been examined in detail 
and it must be conceded that no such 
powers have been granted to Shekhar 
Ohand, The case of the plaintiff, however, 
was that Shekhar Chand was verbally in- 
structed by Jwala Prasad, the proprietor of 
the defendant firm, to examine the account 
and to acknowledge his liability and append 
his signature to the acknowledgment, Evi- 
dence has been adduced by the plaintiff 
which has been believed by the Oourt 
below, and no reason has been assigned by 
the applicant why the said evidence should : 
not he accepted. It must, therefore, be 
taken that Shekhar Ohand was authorised 
to acknowledge the liability and to sign the 
said acknowledgment of liability. 

The suit is not one for balance due on a 
mutual, open and current account; nor is it 
a suit upon an account stated. The rele- 
vant Article of the Indian Limitation Act 
to a suit of this descriptiou is Art. 89. 
There can be no mutual account unless each 
party has a right of action against the 
other party and has aright to demand the 
fulfilment of certain obligations. In order 
to prove a mutual account it is necessary to 
establish mutual dealing between the 
parties. Nosuch mutual dealings appear 
to have been proved in this case, If, there- 
fore, the transaction, dated the 25th of 
February, 1928, could be treated merely as 
an acknowledgment of liability even though 
made by an authorised person on behalf 
of the defendant, the plaiutiff would not 
have been entitled to get over the plea of 
limitation. The document, dated the 25th 
of February, 1928, has been examined. The 
Court below finds that the sarrafi written 
portion of this document amounts to a 
bond. What the Court below intended to 
find was that the operative portion of this 
document was an express promise to pay 
Section 25 of the 


1928, is, not‘ merely an acknowledgment of 
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liability but. an express agreement to pay a 
time-barred debt which has been entered 
into by Shekhar Chand, the munim and 
mukhtar-am of the defendant firm, upon 
authority received from the latter. The 
agreement in question, therefore, is enforce- 
able and the suit having been. instituted 
within a year and a half of the said agree- 
ment, is clearly within time. 

I dismiss this application with costs, 

As Application dismissed. 


. ALLAHABAD HIGH COURT.. 
Orvin Revision No. 86 of 1930. 

J anuary 23, 1931. 
-Present.:—Justice Sir Shah Muhammad 
“Sulaiman, Kr., and Mr. Justice King. 

. Babu MAKUND LAL anp OTHERS— 
. .. PLAINTIFF8—AÀPPLIOANTS 
: ^A versus 
Musammat SUNITA AND ANOTHER— 
DEFENDANTS—OPPosITR PARTIES. 

Contract Act (IX of 1872), s. 28—Mortgage of occu- 
pancy holding—1Illegality—F'ailure to deliver posses- 
sion—Suit-to recover money—Maintainability. » 

A contract for the possessory mortgage of an occu- 
pancy. holding, if permitted, would defeat the pro- 
visions of the Tenancy Law and is, therefore, 
void under s,23 of the Contract Act and a covenant 
insuch'a mortgage empowering the mortgagee: to 
recover the money if possession was not delivered is 
also illegal and not capable of being enforced, 


Civil. revision against sn order of the 
Judge of Small Cause Court of Benares, 
dated the 18th December, 1929. 

Mr, Gopi Natk Kanzru, for the Appli- 
„cants. | 
“Mr. K. Verma, for the Opposite Parties. 

JUDGMENT.—This is a plaintiff's 
application in revision from a. decree of the 
Court of Small Causes dismissing his suit 
for recovery of money. In 1923 the plaint- 
iffa obtained a .possessory mortgage of 
certain occupancy holdings only under 


which they were given the right to enter - 


into, possession and appropriate the income, 
It was further provided that in case the 
property went out of their possession they 
would be entitled to recover the money. 
..'The plaintiffs. brought the suit on the 
allegation that a fraud was committed inas- 
much as it was not disclosed.to the plaint- 
iffe’ father, thé mortgagee,that the property 
mortgaged consisted of occupancy holdings. 
Jt was conceded in the Court below that if 
the alleged fraud was not established then 
no decree could be passed. The learned 
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Judge has come to the conclusion that no 
fraud has been proved. 

It is quite obvious that the contract for 
the posseseory mortgage of the occupancy 
holdings, if permitted, would defeat the 
provisions of the Tenancy Law and was, 
therefore, void under s. 23 of the Indian 
Contract Act. The right to recover money 
was dependent on the contingency of there 
being no delivery of possession, As the 
covenant for delivery of possession was 
illegal and not capable of being enforced, 
the plaintiffs are not entitled to recover the 
money. The suit was rightly dismissed. 


The revision is accordingly dismissed with 
costs. 


A. Revision dismissed. 


ALLAHABAD HIGH COURT. 
First O1vir APPEALS Nos. 114 anp 115 
or 1927. 

November 25, 1930. 
Present:—Justice Sir Shah Muhammad 
Sulaiman. KT., and Mr. Justice Young, 
MUKAT LAL AND oTHERE— 
DEFENDANTE— À PPRLLANTB 
versus 
Firm GULAB SINGH PRAN MAL 
TB&OUGH MANNU LAL—Pra1INTIFF 

— RESPONDENT : 


Limitation Act (1X of 1908), Sch. 1, Art. 120—8al 
of goods—Goods left in vendor's possession as security 


for price—Re-sale—Suit for personal decree for 
a 


ancem Limitation starting point—Article appli- 
cable. 

Where the goods sold are allowed to remain in the 
custody of the vendor as security for the unpaid price 
ofthe goods andthe vendor sues the vendee for a 
personal decree against him for the balance due to 
him after re-sale of the goods, the suit is not govern- 
ed by Art. 120 of the Limitation Act but by the three 
years’ rule of limitation so faras the personal liabi- 
lity of the defendant is concerned, [p. 423,col. 2; p. 
424, col. 1.] 

Saiyid Ali Khan v. Debi Prasad (1) and Yellappa v. 
Desayappa (2), referred to. 

Sheo Partap Singh v. Brij Kishore (3), distinguish- 
ed. A ` 

In such a case where the contract is for outright 
sale and there is no stipulation that the accounts 
should be settled after the goods have been re-sold in 
the market by the purchaser, time for instituting a 
suit for the price runs from the date of the initial 
purchase. [p. 424, col, 2 ] s 

First appeal from the decision of the 
Adgitional Subordinate Judge, Meerut, 
dated the 23rd December, 1926, | p 

Mr. P. L, Banerji, for the Appellants. 

Dr. K. N. Katju and Mr. G, Agarwala, for 
the Respondent. 


JUDGMENT.—This is a defendante’ 
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appeal arising out of a suit for recovery of 
a principal sum and interest pendente lite 
and future. The pleadings in this case 
were so badly drafted that we had to spend 
a considerable time in trying to understand 
them. It wasafter a great deal of difficulty 
that even the Counsel for the parties agreed 
as tothe respective cases of the parties put 
forward by their clients. It would be con- 
venient to summarise the cases as follows:— 

According to the plaintiffs the defend- 
ants purchased 20 grain pits from the 
plaintiffs, which were ready delivery paying 
Rs. 500 per pit as margin money and pro- 
mising to pay the balance with interest 
at Rs. 12-6 per cent per mensem. Only 18 
out of the 20 grain pits were filled up and 
were actually ready for delivery. They, 
however, remained with the plaintiffs. When 


the priceof grain fell the plaintiffs made 


a demand to the defendants to deposit 
more money which they failed to do and 
consequently the plaintiffs sold: the 
goods on the 10th November, 1922, and 
realised the price. The last payment of the 


price was, however, received on the 18th of. 


December, 1922, and the suit was instituted 
within three years from that date for the 
loss. The eighteen khattis were divided 
ae two khatas, one of 12 and the other 
of 6. 

The plaintiff did not suggest that there 
was any other parallel contract, with the 
defendants at the time. ^ 


The defendants’ case ia that the 18 grain ` 


pits referred to by the plaintiffs were of 
ready delivery, and shortly after that con- 
tract there was a further contract between 
the parties under whish the defendants 
undertook to supply, 17 grain pits of wheat 
inthe month of September 1922, that thede- 
fendantsinstrueted the plaintiffs to sell the 
grain pits in the open market and 4 pits 
out of the first khata of 12 grain pits were 
sold by the plaintiffs, the defendante, how- 
ever ,then changed their minds and asked 
the plaintiffs not to sell the grain pits to 
the third parties in the open market but 
to appropriate the remaining 14 grain pits 
towards the account of the forward contract 
relating to the 17 grain pits; and to makea 
further purchase of 3 grain pits ia 
order to square the account of this forward 
contract. 

When the contract relating to the 17 
grain pits was disclosed, the counter-case 
put forward by the plaintifis was that 
there wasa practice ‘in the market under 
which there could be no delivery or pur- 
chase after the fixed date and that under 
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the decision of a punchayat of commission 
agents all business transactions wer? 
closed after Asoj Badi first. Up to that date 
no definite instructions were received from 
the defendants to dispose of the 14, pits 
which had remained in the custody of the 
plaintiffs. . 

The learned Subordinate Judge has 
thought that the defendants gave instruc- 
tions for the delivery of only 8 khattis 
out of the first khata of 12 khattis and not 
the remaining 6; their instructions with 
regard to the entire lot of 14 pits were sent 
on the 4th of October but were received by 
the plaintiffs on the 6th of October which 
was just one day too late. It is on this 
ground that he has not compelled the 
plaintiffs to give credit for the entire lot 
of 14 pits in the forward contract account, 
but has only given credit for the 8 pits of 
the first khata. 

The defendants have appealed and the 
plaintiffs have filed a cross-appeal. 

The first question to decide is the ques- 
tion of limitation. The plaintifis are suing 
on the basis of the purchase made by the 
defendants of 18 grain pits in April 1922, 
which were admittedly of ready delivery. 
As a simple transaction of sale by the 
plaintiffs to the defendants, there can be 
no doubt that the liability to pay the full 
price accrued on the date of the sale, No 
doubt the defendants not having all the 
money in their hands got an advance made 
by the plaintiffs on whichthey agreed to pay 
a certain rate of interest butthat fact did not 
prevent the accruing ofthe plaintiffs’ right 
to recover the whole price on aceount of 
this purchase. The plaintiffs are suing to 
recover the principal amount and interest 
and it seems to us that if the transaction 
were to be treated as a simple transaction 
of gale of goods, part of the price of which 
had not been paid, the time began to run 
from the date of the sale by the plaintiffs to 
the defendants and they had to sue 
within three years of that date in order to 
get a personal decree against the defend- 
ants. < ME ) 

Even if we assume that it was agreed 
that the goods would remain in the custody 
of the plaintiffs as security for the advance 
made by them, and this appears to have 
been 8o, the &mount advanced by the 
plaintifs would still be a loan on the 
gecurity of certain goods pledged to them. 
The present suit is not for the enforcement . 
of any charge on that security but for a 
decree against the defendants personally. 
Article 120 of the Indian Limitation Act 
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would therefore not apply to the suit, but 
there would again be the three years’ 
rule of limitation so far as the personal 
liability of defendants is concerned. This 
was clearly laid down in the caseof Saiyid 
Ali Khan v. Debi Prasad (1) in which Art. 57 
was applied against a pawnee who was 
trying to recover the amount due to him 
and the terminus quo was taken to be the 
date of the loan, . 

It may be conceded that the plaintiffs 
were entitled to retain the goodsin their 
hands so long as full price had not been 
paid. So long as the goods remained in 
their possession they could have exercised 
their lien on it. They have now disposed 
of the goods and have realised as muchas 
they could, The present.suit is one for re- 
covery of the balance from the defendant 
personally. The ruling quoted above, there- 
fore, applies with full force. This view has 
been accepted also by the Bombay High 
Court in Yellappa v. Desayappa (2). The 
learned Subordinate Judge has applied the 
rule of law laid down in thecase of Sheo 
Partap Singh v. Brij Kishore (8). In that case 
the contract between the parties was for the 
initial purchase by the defendants of goods 
from the plaintiffs and then a re-sale of 
those goods by the plaintiffs, it being 
understood that the account was to be 


settled after this composite transaction was. 


completed. It is obvious that if the origi- 
nal contract between the parties had been 
that the plaintiffs would purchase goods 
on behalf of the defendants, retain them 
and then re-3ell them on instructions from 
the defendants and then only the account 
would be settled, time would not begin to 
run from the date of the initial purchase. 
The learned Subordinate Judge in his 
finding on issue No. 1 has assumed this to 
be so far he says ‘it is clear that the grain 
had to be sold through the plaintiff himself 
and unless it has been sold and its price 
was ascertained and paid the plaintiff 
could not sue the defendants for the 
losses.’ 

. Nodoubt a case of that kind was attempted 
tobe set. up in para. 5 of the plaint, 
but there is no satisfactory evidence to show 
that the original understanding was that 
the transaction was not to be completed 
till ihe goods had been actually re-:old. 
Mannu Lal one of the proprietors of the 
plaintiffs’ firm stated that it was agreed 


.251 A. W. N. 1902, .43. 
. 218; 7 Bom. L, R. 739. 
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that in case the defendants failed to. pay 
further sums, the plaintiffs were authorised 
to sell the grain pits. Plaintiffs’ witness 
Ram Richpal also deposes that in case of 
failure the plaintiffs were entitled to sell 
the khaitis, This was admitted by Mukat 
Lal, one of the proprietors of the defend- 
ants’ firm, who stated that it was agreed 
between the parties that the plaintiffs would 
sell the goods as soon. as the losses per 
khattt amounted to Rs. 500. The right of 
the seller to sell the goods which remain- 
ed in his custody on account of the non- 
payment of the price exists under the law. 
What the plaintiffs had to establish was 
that there was sn initial . understanding 
between the parties that the goods would 
be purchased and then sold by the plaintiffs 
and the account would be. settled after 
both these transactions had been complet- 
ed. On the evidence on the record we are 
not satisfied that such a contract has been 
clearly made out. We are, therefore, of 
opinion that the plaintiffs’ claim for the 
recovery of the balance of the 18 grain pits, 
which were sold by them to the defendants 
in April and May, 1922, corresponding to 
Baisakh Sudi, 1979, is barred by time, 

An additional ground for holding that 
the claim is barred by time is that the 
goods were actually re-seld by the plaintiffs 
in November 1922. The plaintiffs suggest 
that its re-sale was subject to the goods 
being passed by the Karachi authorities 
and that the plaintiffs only received 90 
per cent of the price in November and the 
balance of 10 per cent. wasrecived later in 
December after the goods had been passed. 
It is, however, to be noted that the goods 
had been supplied by the plaintiffs them- 
selves and had been filled in 18 grain pita 
which had been sold to the defendants. 
The rc-sale of these goods took place in 
November at a fixed rate. The amount of 
the sale, proceeds, therefore, became ascer- 
4ainable in November, although one-tenth 
of the amount was not received till later. 
The plaintiffs were in a position to make 
up an account as.scon as the goods were 
re-sold by them. If there was to be any 
reduction on account of the inferior quali- 
ty of the wheat supplied, the plaintiffs 
were themselves responsible for it because 
they had precured the grain themselves. 

On the merits also we are of opinion that 
the plaintiffs’ claim should fail. We have a 
feeling in our minds thatthe transaction in 
question wasin realit a gambling trans; 
action, but ‘in their own interest neither 
party has thought it prudent-to disclose its 
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true nature. The plaintifis when asked to 
make a statement were understood by the 
learned Subordinate Judge to say(p.8)that 
as regards the remaining 14 grain pits the 
defendants directed the plaintiffs to deliver 
them in connection with the wagering con- 
tract for the month of -Asauj, The word 
used -by the plaintiffs in vernacular was 
satta which was capable of another inter- 
pretation. The point does not appear to 
have been pressed any further. The defend- 
ants also felt that their claim for a suit 
on: account of the forward contract of 17 
grain pits would fail ifit were held to be 
& wagering transaction and, therefore, did 
not put forward that case. It is possibly 
due to the concealment of the true nature 
ofthe transaction that the pleadings are 
so .confused and there is so much difficulty 
in understanding the case of the parties. 
The statement of Mannu Lal goes to some 
extent to suggest that the idea was that the 
contract of purchase by the defendants 
would remain “in force so long as the 
margin of the security did not fall below 
certain leveland that the defendants need 
not pay the whole price of the goods but 
would only be liabe for differences, As, 
however, neither party has put forward the 
ease of a wagering contract which is a 
mixed question of fact and law, we do not 
think it safe to base our judgment on any 
such hypothesis. 

Mannu Lal plaintiff in his statement o 
the 22nd of March, 1926, as well as in his 
deposition of the 16th of December, 1926, 
admitted that the defendants had directed 
the plaintiffs to deliver the remaining 
14 pits in connection with the- forward 
contract, t.e, had given instructions for 
the appropriation of those pits towards 
this other contract. But this admission pro- 
bably related to the first instruction. In 
para, 23 the defendants admitted that 
after having directed the. plaintiffs to sell 
all the grain pits they sent a letter to the 
plaintiffs instructing them not to 
sell the remaining grain pits in future, 
though they go on to add that they asked 
the plaintiffs to deliver the grain pits to 
the defendants for the month of Asauj. 
The plaintifis were not questioned in 
detail about these instructions, and we do 
not think that the admissions are so clear 
as to conclude the matter, 

The correspondence which passed bet- 
ween the parties in this connection is on 
the record. Exhibit 5 (p. 42) is a post- 
eard of the 5th of September, 1922, pent 
by the defendants to the plaintifis stating 
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that 4 grain pits out of ‘the khata of 12 
grain pits had already been soldand that 
the defendants had agreed to supply 17 
grain pits in Asauj, and asking the 
plaintiffs to accept the 8 grain pits of 
the first contract towards the partial dis- 
charge of the second forward contract of 
17 grain pits and that the credit and debit 
entries should be made on Asauj Badi 
first. They promised to deliver the re- 
maining 9 pitson Asauj Sudi 15th, that is on 
the last day of the month fixed for delivery. 
The learned Subordinate Judge'in the 
Court below construed this letter as amount- 
ing to an instruction for the delivery of 
only 8 grain. pits out of the 12 grain pits, 
We agree with his view. This letter 
contains no reference to the 6 grain pita of 
the second khata. Although the defend- 
ants alleged in their para. 23 of the written 
statement that there was a promise to 
deliver the goods to the defendants, they 
have produced no documentary evidence 
in support ofit. But the letter dated the 
4th of October, 1922, (p. 44) does show 
that on that day the defendants asked the 
plaintifis to appropriate the remaining 6 
grain pits of the znd khata towards the 
remaining part of the forward contract, 
namely, 9 grain pits and further instructed 
them to purchase three more grain pits 
at the market rate and appropriate the 
same towards the remaining three pits. 
If these instructions were received in time 
and carried out, obviously both the transac- 
tions would be squared -and the defend- 
ants’ liability would beconfined to any loss 
that might accrue on the purchase of the 
last three grain pits. The learned Subordi- 
nate Judge in his judgment has conceded 
that this was the effect of the letter of the 
4th of October, 1926, He has, however, 
not given effect of it ona ground which 
was nowhere put forward by the plaintiffs 
themselves. The ground is that this letter 
was received by the plaintiffs on the 6th 
of October, 1926, instead of on the 5th of 
October and was, (therefore, too late by one 
day. It is on this ground alone that the 
learned Subordinate Judge has not given 
the: defendants credit for the 6 grain pite, 
As we are treating the transactions between 
the parties as bona fide transactions of sale 
and purchase and not a mere wagering 
contract, we mustexamine the legal con- 
sequences of the delay of one day in send- 
ing instructions te the plaintiff, On the 
5th of October, 1926, the plaintiffs had in 
their possession 6 grain pits belonging 
to the defendants which they were bound 
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to deliver to them on demand or to re-sell 
to third parties on instructions, By that 
date the defendants had to supply to the 
plaintiffs 4 grain pits. The due date 
having approached, the defendants sent 
the letter of the 4th of October, which, 
however, did not reach the plaintiffs on the 
5th of October. But on the 6th of October 
the plaintiffs still had in their possession 6 
grain pits belonging to the defendants 
and there wasthe default on the part of 
the defendants to deliver the goods on the 
5th October. If the9 grain pits belonging 
to the defendants had been sold to the 
third parties in the market or had been 
purchased by the plaintiffs themselves, the 
liability of the defendants was to make 
good the loss on account of the breach of 
contract in not supplying the goods on 
the due date. Inour opinion the default 


only made the defendants liable for the 
difference in the prices which might have 
prevailed on the 5th of October 
and the 6th_ of October and 


no more, What the plaintiffs have done is 
to hold on the grain pits belonging to the 
defendants till November, whereas they 
ought to have squared the transactions on 
the 6th of October by selling the 6 grain 
pits of the first contract against 6 grain 
pits out of the second contract. They have 
not led any evidence toshow that there 
was any difference in prices prevailing in 
the marker on the 5th of Oetober and the 
6th of October. 
proof of any variation in therate during the 
interval of twenty-four hours their claim for 
damages cannot succeed, if they had one. 
. We may further note that the Court 

below has found that after crossing & few 
transactions the plaintiffs themselves were 
left as purchasers and had themselves to 
take delivery of some of the defendants’ 
khattis, As a matter of fact the plaintiffs 
have utterly failed to earmark the goods, 
The sale to Messrs. Louis & Co. was of a 
large stock of wheat without showing that 
any particular bag of that stock came out 
of the grain pits belonging to the defend- 
ants. The plaintiffs have not been able 
to earmark these grain pits as they were 
mixed up with their own goods and the 


plaintiffs had in their possession the goods ` 


belonging to the defendants. This is an 
additional reason for not allowing their 
claim when they failed to give credit for 


the 6 grain pits subject to the instructions | 


which were sent by the defendants on the 
4th of October. In our, opinion, therefore, 
the suit ought to be dismissed. But having 
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regard to the fact that the pleadin 
not elear we would direct that oth parties 
should bear their own costs in both courts 

The result, therefore,is that Appeal No. 114 
of 1927 is allowed ‘and Appeal No. 115 
of 1927 is dismissed, but both parties 
should bear their own costs in both the 
courts. 

A. Appeal No. 115 allowed. 
Aapeal No. 115 dismissed. 





ALLAHABAD HIGH COURT. 
EXECUTION P'xsT OIvIL APPEAL No. 286 
or 1929, 

December 17, 1930. 
! Present: —Mr. Justice Mukerji and 
Mr, Justice Bennet. 
JOTI PRASAD—DEorgEE-HoLtpE2— 
APPLICANT 


versus 
BARU SINGH—Jupament-Dastor— 
" OrrosiTE PARTY. ` 

Civil Procedure Code (Act V of 1908),s. 100, O. XXI 
T. Leder ne ade on pleadings of. either party 
—JInterference—Certificatt 
helder — Limitation, RUE E ee Mee 

ing which is based on nobody' i 

and on nobody's responsibility forany EUR Pleading 
cannot be accepted in secondappeal. [p. 427, col. 2.] 

There is no period of limitation for a decree-holder 
to certify payments tohim. Therefore, when a decree- 
holder has made certification he is entitled to prove 
the payments even if the payments were made more 
than 90 days prior to the certification. [p, 428, col. 1.] 

Joti Prasad v. Sri Chand (1), followed. , ` 

Execution first appeal from the decision of 
the Second Subordinate Judge of Saharan- 
pur, dated the 16th of March, 1929. 

Messrs, S. K. Dar, Panna Lal and K. C. 
Bhatia, for the Appellant. 

Messrs. P. L. Banerji and d, P. Sen forthe 
Respondent. f 


JUDGMENT.—This is an execution 
first appeal and arises under the following 
“One. Ohhida Singh, £ | 

ne ida Singh, father of the respond- 
ent No.1 Baru Singh, mortgaged bis 
property to the decree-holder appellant 
Joti Passad on 8th of July, 1910. Six years 
later on 31st of March, 1917,a second mort- 
gage was made in respect of a portion of 
the property mortgaged in 1910, in favour 
of the respondents Jagannath and Shambhu 
Nath, Janeshar Das another respondent to 
this appeal, purchased most of the property 
mortgaged, on 28th of March, 1919, for a 
sum of Rs. 10,000. Baru Singh, who had 
Bince succeeded his father to the property 
had to psy off certain debis ‘including a 


132 T. O. 1931 


promissory note executed by himself in 
favour of Joti Prasad. Accordingly, he left 
most: of the consideration money in the 
hands of Janeshar Das for payment to his 
creditors including Joti Prasad and Jagan- 
nath and Shambhu Nath, As no payments 


were made to Joti Prasad, he brought a , 


suit on foot of the mortgage of 1910 and 
obtained a final decree on 22nd of December, 
1928. He putthe decree into execution 
and his application was dismissed on &th 
of May, 1924, The second application, name- 
ly the present one out of which the appeal 
has arisen,-was made on 20th July, 1928, 
more than three years after the dismissal 
of his first application. .He was met with 
the plea that the application was time- 
barred, and we have to see whether this 
plea is correct. j 

Before we can arrive at the correct con- 
clusion certain additional facts have to be 
considered. 

Baru Singh. brought a suit against Jane- 
shar Das, the purchaser of the mortgaged 
property in 1923, being Suit No. 176 of, that 
year for recovery of the consideration money 
of the  sale-deed and interest and 
possibly damages. He obtained a decree 
for a large sum of money exceeding 
Rs. 17,000 on the 11th February, 1924. It was 
declared that the amount decreed was to 


be a charge on the property sold. In the 


month of May, 1924, Baru Singh certified 
payment of a sum of Rs, 7,000 and odd 
towards his decree by Janeshar Das, and 
he also relinquished his rights as ex-proprie- 
tary tenant in the sir and khudkasht lands 
in favour of Janeshar Das. On the 23rd 
of April, 1927, Baru Singh obtained s final 
„decree for sale against Janeshar Das. Jane- 
shar Das in satisfaction of the decree obtain- 
ed by Baru Singh against himeelf re-sold 
the property to Baru Singh on llth Febru- 
ary, 1928. EA 

In support of his plea that the decree 
is within time, Joti Prasad relies on certain 
payments alleged to have been made to him 


from time to time by Janeshar Das and 


also on certain acknowledgments said to 
have been addressed to him by Janeshar 
Das and Baru Singh. The learned Judge 
found that, as a matter of fact, payments 
were received by Joti Prasad . from time to 
time and his allegation of having received in 
all the sum of Rs. 1,336 and. odd was 
correct. He found that the acknowledg- 
ments written by Janeshar Das were fabri- 
cations and were made and written, by 
Janeshar Das had transferred the property 
to Baru Singh. As regards the acknowledg- 
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ment said to have been written by Baru 
Singh, the learned Judge held that its 
writing by Baru Singh had not been 
established. Thelearned Judge. found that 
the payments which Joti Prasad received 
did not save limitation, 

The learned Judge in the Court below 
came to the conclusion that Janeshar Das 
was not a real purchaser of the property of 
Baru Singh, under the sale-deed of 98th 
March, 1919, and that the real purchaser was 
Joti Prasad himself, For this conclusion 
the learned Judge relied on a statement 
once made by Joti Prasad himself in the 
course of deposition given on a different 
occasion and certain other circumstances. 
This deposition was given on 18th Novem- 
per, 1925. 

It is important to note that nobody has 


' taken the responsibility of making the 


allegation that Janeshar Das was not the true 
purchaser of the property of Baru Singh 
under the deed of 1919, In this particular 
case it is a very serious position to take up 
to plead whether a particular person was or 
was not the true owner of the property mort- 
gaged. Baru Singh did not tske up that 
responsibility by saying in his petition of 
objection that Janeshar Das was not the true 
owner of the property but Joti Prasad was. If 
Janeshar Das was not the true owner of the 
property, Baru Singhhimeelf would not get 
any title from the sale-deed executed in his 
favour by Janeshar Das has on the 11th Feb- 
ruary, 1928, Baru Singh was likely to be the 
best person to know who was the real pur- 
chaser of the property under the deed of 
1919. As neither the decree-holder nor Baru 
Singh nor even Janeshar Das took up the 
position that the sale-deed of 1919 was farzi 
and was in reality in favour of Joti Prasad, 
we think it was not within the pro- 
vince of the learned Judge to come to the 
conclusion that Janeshar Das was a 
fictitious purchaser, the real purchaser 
being Joti Prasad. We have already 
pointed out that this position could 
not be very well taken up by Baru Singh 
himself, In the circumstances we have to 
brush aside the learned Judge's conclusion 
as being based on nobody’s pleading and 
on nobody's responsibility for any such 
pleading. 

We need not consider whether the written 
acknowledgments by Janeshar Das dated 
respectively 6th May, 1924, 27th July, 1925 
and 12th August, 1926, were real or collusive 
documents having been brought about after 
the sale by Janeshar Das to Baru Singh, 
The learned Judge has accepted as a fact 
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that certain payments were received , by 
Joti Prasad—But the learned Judge says 
that these. payments were received by 
Joti Prasad because he employed his own 
men to collect the rent of the mortgaged 
property sold ostensibly in favour of 
Janeshar Das for his own benefit. We 
have shown that this position cannot be 
taken up and has not been taken up by 
anybody being party to the present litiga- 
tion. We must treat Janeshar Das for 
the purpose of the present litigation as the 
true owner. If Janeshar Das is not the 
true owner, Baru Singh has no title and he 
must go out of the, case and will not be 
allowed to object to the sale of the property 
at the instance of Joti Prasad. If Janeshar 
Das was thetrue owner, then if he allowed 
Joti Prasad to collect the rents and profits 
of the mortgaged property, the amounts 
recovered from time to time must be taken 
as having been in the shape of payments 
made by Janeshar Das to Joti Prasad 
towards the decretal bebt. . 

In this view the payments which were 
properly certified on 20th of March, 1928, 
would save limitation. Inthe Full Bench 
case of Joti Prasad v,Sri Chand (1) it was held 
that there is no period of limitation fixed for 
a decree-holder to certify payments to him. 
‘When a decree-holder has made certifica- 
tion he is entitled to prove the payments 
even if the payments .were made more 
than 90 days prior to the certification. The 
certification, therefore, lets in evidence in 
proof of the payment. 

The decree-holder has produced his 
account-book and he has examined his 
karinda to prove the. payments. We have 
already stated that collections, even if made 
on behalfof Joti Prasad, must be treated 
as payments made on behalf of Janeshar 
Das and by and with his consent. These 
payments which extend over the years 1925 
to 1928 save limitation, The ‘finding of 
the learned Judge-in the Oourt below was 
materially;coloured by his opinion that Jane- 
shar Das wasa benamidar for the decree- 
holder. When, that view is negatived on 
the ground that nobody takes upon himself 
the responsibility for that payment. we 
must take the decree-holder’s word as 
correct, namely the payments were actually 
made by Janeshar Das and towards in- 
terest as certified. by. the decree-holder.on 
20th March, 1928. Most. of these payments 
namely the payment other than the pay- 


` (1) 112 Tad. Oas.73;26'A, L; J. 966; A. I. R.1028 
-Al 629 (F; 8); SLA, 297. ^ s 
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ments of 5th January, 1928, 20th February, 
1928, were made: before the passing of the 
Act I of 1927. td 

In the result, we allow the appeal against 
Baru Singh alone and dismiss it as against 
the other respondents, who were made 
parties after the expiry of the limitation 
of the appeal. Further, as regards the 
respondents other than Baru Singh, the 
payments do not extend the period of 
limitation. Janeshar Das who actually 
made the payments has now no interest 
left in the property, EPOD 

We set aside the order of the Court 
below and send back the.execution to, it 
and direct that it be proceeded with 
against Baru Singh in accordance with 
law. The appellant will receive his costs 
from Baru Singh in this Oourt and in the 
Court below. The appellant will pay the 
costs of the respondents Jagannath, 
Shambhu Nath and Janeshar Das. : 

A. Order set aside, 





ALLAHABAD HIGH COURT. 
First O1vit APPEAL No. 437 oF 1928. 
- February 5,1931. . D. 
Present :—Sir Shah Muhammad Sulaiman, 
Kr., and Mr. Justice Young. 
SARJU PRASAD AND ANOTHER— 
D&FENDANTS— APPELLANTS 
versus 

GAYA LAL AND ANOTHER—PLAINTIEFS 
AND OTHERS—DEFENDANTS— RESPONDENTS.: 

Agra Pre-émption Act (XI of 1922), s. 19—Co-sharer 
— Contract to sell in favour of vendee, whether extin- 
guishes right to pre-empt. _— : 

A mere contract of sale by a co-sharer of.the vendor 
in favour of the vendee does not:deprive the co-sharer 
of his right to: pre-empt, so long as nosale-deed is 
actually executed either voluntarily or by an order of 
the Oourt in a suit for specific performance. 


First appeal from the decision of the 
Additional Subordinate. Judge, Ballia, 
dated the 19th June, 1928. 

Mr. Iqbal Ahmad, for the Appellants. 

Mr. Janaki Prasad, for the Respondents, 


JUDGMENT.—This is a defendants’ 
appeal arising out of a suit for pre-emption 
of a sale which was effected py a deed, dated 
the 2nd of November, 1926. It is an 
admitted fact that on that date the plaintiffs 


* were co-sharers in the villages ‘in which the 


shares sold are situated and the defendants 
vendees were perfect strangers. There can, 
therefore, be no question that on that date 
the plaintiffs had a right of preference’ ag 
against the vendées. i vs png 
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On the 8th of November following the 
plaintiffs were alleged to havé entered into 
a contract with the defendants for the sale 
of their own shares in their entirety to the 
defendants vendees, They, however, denied 
the contract subsequently and refused to 
execute any sale-deed in favour of the 
vendees. 

The vendees brought a suit for the 
specific performance of their contract 
against the plaintiffs and the plaintiffs 
filed a cross-suit for pre-emption of the 
property previously sold to the vendees. 
Unfortunately these two suits were not 
connected together in the Court below and 
the evidence was not common. 

In the specific performance case we have 
come to the conclusion that the contract 
between the plaintiffs and the vendees for 
the sale of the plaintiffs’ property had been 
actually made on the 8th of November, 1926, 
and we have decreed the claim for specific 
performance. 

the pre-emption suit the vendees 
resisted the claim on the ground that the 
plaintiffs had lost their right to sue because 
of the contract and also on the ground that 
they were estopped from claiming pre- 
emption. Onthe 28th of May, 1927, the vakil 
for the defendants made a statement that he 
‘would not produce any oral evidence in the 
case. The learned Subordinate Judge has 
accordingly found that there was no evi- 
dence in support of the plea of estoppel and 
has overruled that plea. As it is not open to 
us to read the evidence which was led in the 
other case on this question, we must uphold 
that finding. 

As to the plea that the plaintiffs lost their 
right on account of the contract to sell their 
own property we agree with the Court below 
that this has no force, A mere contract for 
sale does not bring about a transfer. of the 
proprietary interest in the property. The 
property continues to vestin the promisor 
till a sale-deed is executed either voluntarily 
or by an order of the Court in a suit for 
specific performance and the price is 
deposited. Up to thetime the trial Court 
passed its decree the plaintiffs continued to 
be co-sharers in the village and they had 
not lost that status. No doubt it was by 
- their own wrongful act in denying the 

previous contract that they delayed the 
execution of the sale-deed. Nonetheless. 
they did not cease to be co-sharers and the 
defendants did not acquire the status of 
co-sharers by virtue of an oral contract for 
sale in their favour. 
` In these circumstances we must hold that 
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the right to pre-empt which accrued on the 
execution of the sale-deed was not lost but 
that the plaintiffs continued to possess a 
subsisting right of pre-emption at the time 
of the decree passed in their favour. 

The only other ground taken in the 
memorandum of appeal, apartírom the 
denial of custom which cannot be urged, is 
that the entire sum should have been made 
payable by the plaintiffs, The learned 
Subordinate Judge has pointed out that 
with the exception of Rs. 5,498-0-6 which the 
plaintiffs must pay, the balance of the sale 
consideration has to be kept by the plaintiffs 
for payment to such persons as are mention- 
ed in the sale-deed inasmuch as this amount 
has not yet been paid off by the vendees. 
Theliability to pay these amounts will now 
be transferred from the vendees to the 
plaintiffs, His conclusion is obviously 
right. 

The result, therefore, is that this appeal is 
dismissed with costs, 

A. Appeal dismissed, 


—— Laman 


ALLAHABAD HIGH COURT. 
MisogLLANBOUS Cass No. 590 or 1930. 
February 26, 1931, 

Present :—Mr. J ustice Mukerji and 
Mr, Justice Bennet, 

In the matter of Rai Sahib HAR 
KRISHNA DAS 
Income Tax Act (XI of 1922), s. 28—Imposition 
of penalty by Income-tax Officer—Appeal—Power of 
Assistant Commissioner to enhance penalty ——Interpre- 
tation of Act—Construction in favour of subject, gl! 
` The Assistant Commissioner of Income-tax has no 
authority in law to enhance the penalty while hearing 
an appeal against imposition of penalty or imposition 
of assessment by the Income-tax Officer under 8. 28 of 
the Income Tax Act. [p. 431, col. 1.] 
The Income-tax Act isa fiscal enactment and in 
the case ofan ambiguity it is to be ‘construed in 
favour of the subject and not against him. [ibid.] 


Dr. K. N. Katju and Mr. M.N, Rama, for 
the Assessee, 
Mr. U. S. Bajpai, for the Orown. 


JUDGMENT.—The learned Commie- 
sioner of Income-tax has stated a cage at the 
instance of one Rai Sahib Har Krishna Das 
under the following circumstances:— 

The firn Vaishnav Das Jaiwan Das of 
which Rai Sshib Har Krishna Das is the 
head has been assessed to an enhanced 
assessment and was made to pay a penalty 
of Es, 1,000 by the Income-tax Officer, It 
appears that a return was made which was 
feund to be.inadequate. The return shows 
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an income of Rs. 12,000 and odd while it 
was later found’ that the income was 
Rs, 90,000 and odd. Thereupon the Income- 
tax Officer made an assessment of Rs. 8,000 
and odd as income-tax and Rs, 900 and: odd 
as super-tax. In addition to this enhanced 
taxation a penalty of Ra. 1,000 was imposed. 
The firm appealed against the assessment 
to the Assistant Commissioner of Income-tax 
and that learned officer dismissed the 
appeal so far as. the assessment was con- 
cerned, but increased the penalty to a sum 
: of Rs. 5,060. The penalty under the law, 
namely e. 28 of the Indian Income-tax Act, 
could have been imposed to the maximum 
amount of the amount of assessment namely 
Rs. 8,009 and odd. The amount of penalty 
imposed by the Assistant Oommissioner 
wae, therefore, within the limit. 

A further appeal was taken to the Com 
missioner and it was contended before him 
that the Assistant Commissioner was not 


authorised in law to enhance the penalty.. 


In the case stated, two questions have 
been formulated and the first question that 
we have to answer is "Whether when a 
penalty has been imposed under s. 28 by 
the Income-tax Officer, and an appeal has 
been filed against the imposition of the 
penalty, the Assistant Commissioner having 
regard to the wording of s. 31(1) (d) has 
power to enhance the penalty?” S 

(The figures and lettera "31 (1) (d)" in 
the order ofthe Commissioner of Income- 
tax are, we take it, aslip for the figures and 
letters 31 (3) d)).. ee | 

The argument in favour of the assessee is 
as follows. In e, 31, sub-s, 3, cl. (a) provision 
has been made for enhancement of assese- 
ment. While this provision for enhance- 
ment has-been made, the clear word of 
‘enhancement’ has been used. Again, in 
the last clause of s. 31 the provision has 
been made that no enhancement of assese- 
ment shall be made until the assessee has 
had & reasonable opportunity of showing 
cause against such an enhancement. We 
do not find in the case of enhancement of 
penalty any similar provisicn of hearing the 
assessee. It is argued that-the Legislature, 
if it had meant to authorise the Assistant 
Commissioner to enhance the penalty, 
would have- also provided for hearing the 


assessee before the penalty was raised. It- 


is further argued that where an assessment 
is enhanced by the Assistant Oommissioner 
hearing an appeal, a further appeal is pro- 
vided for under s. 32 of the Act, but no 
such appeal is provided for in the case of 
an enhancement of penalty, if such penalty 
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eould be enhanced by the Assistant Com- 

missioner on appeal. Another argument 

has been based on the language of the Oivil 

Procedure Code, Sch. I, O. XLI, r. 31. We: 
do not propose to consider this last men- 

tioned argument, because we cannot read 

one Act by the help of another Aot. 

On behalf of the Commissioner,the learned 
Government Advocate has urged that the 
powers of the Assistant Commissioner 
hearing an appeal are defined by the words, 
"affirm, cancel or vary". He argued and 
with great deal of force thatthe word ‘vary’ 
would mean both ‘reduce’ and ‘enhance’, 
“We haye to choose between these tw 
alternative argumenta. À 

Before we read the language of the ss. 31 
and 32 again, we might state as a matter of 
general principle, thata penalty is not, as a 
rule, to be enhanced, in appeal by mere 
implication of language. When a person 
is made subject to a penalty and a right 
of appeal is given, he appeals in the hope 
that he would be able to have his sentence 
or punishment reduced. Where the appel- 
late authority is given a power to enhance 
that penalty, one : would expect that that 
power would be given to that authority in 
clear language. Wecan re call the provisions 
in the Oriminal Procedure Code, not the 
language of the Oriminal Procedure Code, 
bat the principles on which the provisions 
are founded. The exceptional power of 
enhancing a sentence in a criminal case is 
given to the High Court and that too on. 
hearing the convicted person. Ordinarily 
when an appeal isfiled before a Sessions. 
Judge or before the High Court, the Code 
provides for altering the sentence, but takes | 
care to cay that the alteration should not 
amount to an enhancement, It is only in 
the exercise of its revisional power that the 
High Oourt couldenhance the sentence, 
As we have ssid,itis a very exception 
power given to the High Court. . ` i 

We find that thes. 31 is not oblivious 
of .the fact that there is the word ‘enhance’ 
or ‘enhancement’ inthe English language 
and does not fail to use it when the idea was 
that the assessment should be enhanced. 
If we see that the Legislature has not used 
that word ‘enhance’ or ‘enhancement’ while 
dealing with a case of penalty, we can 
easily say that some different intention was 
intended to be conveyed. It is true that 
the word ‘vary’ has been used in conjunction 
withthe word“order'’ in cl. (d) of sub-s. 3 
of s. 31,- But the idea could have been 
easily ‘expressed by altering the sentence 
and using the unambiguous word “enhance” 
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with respect to penalty. The fact that no 
provision was made for hearing the assessee 
before enhancing the penalty is a clear 
argument in support of the contention of 
the Counsel for the assesses, The fact again 
that & further appeal is provided for in 
the case of anenhancement of assessment, 
but no further appeal is provided forin the 
cases of an enhancement of penalty is 
another argument against the view that a 
penalty could be enhanced. 

Section 28, last paragraph of sub-3. 1 pro- 
vides that where a penalty is imposed, there 
shall be no prosecution for an offence com- 
mitted relating to income-tax. This shows 
that a choice lay between prosecution and 
imposition of penalty. The penalty must, 
therefore, be in the nature of a fine imposed 
by & Oriminal Court. 

The Income Tax Act is a fiscal enact- 
ment and in the case of an ambiguity, it is 
to be construed by the well-known principle 
in favour of the subject and not against the 
subject. At best, the word “vary” used 
shortly after the word “enhance” in the 
same sectionis notconclusive of the ides 
that the penalty may be enhanced. In the 
case of an ambiguity the Act will have to 
be construed infavour of the subject and 
not in favour of the Orown. 

We notice that no provision is to be 
found within the four-corners of the Indian 
Income-tax by which the Department may 
ask by way of an appeal any authority to 
enhance a penalty which has been imposed 
by the  Income-tax Officer, This shows 
thatifthe assessee decides not to file an 
appeal against an order imposing penalty, 
the Department cannot seek to have the 
penglty enhanced. Jt was, therefore, not 
likely that the Legislature meant that an 
opportunity might be taken of an appeal to 
enhance the penalty. 

For all these reasons we are of opinion 
that the Assistant Commissioner had no 
authority in law to enhance the penalty 
while hearing.an appeal against imposition 
of. penalty or imposition of assessment 
under s. 28 of the Income Tax Act. 

This is our answer to the first question. 
The second question must be answered in 
the affirmative as the learned Counsel for the 
assessee has agreed that must be the answer 
to be given to that question. 

We direct that a copy of this judgment 
under the seal of the Court be sent to the 
Commissioner of Income-tax and that the 
assessse should have his costs of this refer- 
ence. We assess the Government Advocate'’s 
fee at Hs, 200 and direct'him to file his 
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certificate of fees within a month. The fees 
of the Counsel for the successiul assesses will 
also be taxed at Rs. 200. 


å. Reference answered accordingly. 


ALLAHABAD HIGH COURT. 
OrvıL Oasa No. 244 or 1929. 
OONNEOrAD WETH 
OrvıL Reviston Casu Nos, 245 AND 246 
oy 1929. 

December 9, 1930, 
Present:—Sir Grimwood Mears, Kr., 
Ghief Justice and Mr. Justice Sen. 
MISIR KRISHANA SAROOP— 

DaFENDANT—APPELLANT 


versus 
MISIR RAJ BAHADUR SINGH— 
PrArNTIFF—OPPosITE PARTY, 

Civil Procedure Code (Act V of 1908), s. 115,10. IX, r. 9 
—Dismissal for default —Resteration without suficient 
cause—Revision—Mere illness whether sufficient cause, 

Where a Court sets. aside an order of dismissal 
for default without considering the evidence produced 
by the parties and without any reference to the plead- 
ings involved jin the case, the order in question is 
vitiated by a material irregularity. 

A suit was instituted by a pardanashin lady as 
next friend on behalf of a minor. The case was ad- 
journed from time to time and the Court finally 
passed an order that the plaintiff should be ready 
with his evidence on a certain date and that no fur- 
ther indulgence would be granted. There was no 
appearance on behalf of the plaintiff on that date and 
the suit was dismissed. An application for restera- 
tion was supported by an affidavit whieh merely 
stated that on account of the minor's illness tho 
mother could not make any arrangement for the due 
prosecution of the case. There was no mention in 
the affidavit that because of the illness of the son, 
the mother found herself in such a state of embarrass- 
ment as not to be able to send a person tothe head- 
quarters to instruct her legal practioner, engaged in 
the case: . 2 

Held, that the materials before the Court were in- 
sufficient to justify the setting aside of the order of 
dismissal. +. : 

Oivil revision against an order of the 
Assistant Collector, First Olass of Mainpuri, 


dated the 4th April, 1929. 


` Mr. Harnandan Prasad, for the Appel- 


Jant. 
Mr. Shiva Prasad Sinha, for the Opposite 
Party. : 
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.JUDGMENT.—This and the connected 
two applications for revision arise out of 
three suits instituted by Misir Raj Bahadur 
Singh, minor with Musammat Maharaj 
Kunwar as his next friend inthe Courtof the 
Pargana Officer of Tehsil Karhal for re- 
covery of profits from the defendant who is 
a lambarder. The case was adjourn- 
ed from time to time. On the 25th of 
September, 1928, the parties were not ready 
with their evidence. On the 2nd of 
November,1938, the plaintiff had no evidence 
ready in Qourt, An order was passed on 
that date distinctly intimating to the plaint 
iff that he was to be ready with his evidence 
on the 9th of November, 1928, and if he 
failed to do so, no further indulgence 
would be allowed. On.the 9th of November, 
1928, there was no appearance on behalf of 
the plaintiff and this suit and the connected 
two Suits Nos. 16 and 22 of 1928 were dis- 
missed for default of appearance under 
O. IX, r. 9, Civil Procedure Code. 


On the 10th of December, 1928, and ap. 
plication waa presented in each of the three 
suits for setting aside the order, dated the 
9th of November, 1328, and restoring these 
suits. Notice of these applications was duly 
served upon the defendant. He filed his 
objections on the 16th of March, 1929. On 
the 4th of April],1929, the suits were restored 


with the following order “Restored on pay-. 


ment of Rs. 20 as costs. Bame order in case 
Nos. 17 and 22.” 


It has been contended on behalf of the 


defendant who has filed this revision under 
8. 115, Civil Procedure Oode, that the order 


directing the restoration of tbe suits was. 


one passed without jurisdiction. The As- 
sistant Oollector was competent to entertain 
the application, dated the 8th of December, 
1938. But he was bound by the provisions 
of O. IX, r. 9, Civil Procedure Code, and in 
the event of the plaintiff satisfying the 
Court that he was precluded from appear- 
ing for a sufficient cause, the Court could 
get aside the order, dismissing the suit for 


default, and could reinstate the suits, In. 


the present case, the application for restora-. 
tion was supported by an affidavit which 


states that the minor plaintiff was ill and 


that his next friend is a pardanashin lady, 
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suits. Neither in the application nor in 
the affidavit there is a mention of the date 
when the illness began. The fact whether 
any doctor wasin attendance or not is not 
disclosed. Further there is no mention in 
the affidavit that because of the illness of 
the son,the mother found herself in such a 
state of embarrassment as not tobe able to 
send a person to the headquarters to in- 
struct her legal practitioner, engaged in the 
case. We are of opinion that the materials 
before the Court were insufficient to justify 
the setting aside ofthe order of dismissal. 
The learned Assistant Collector ought to 
have determined the crucial issue whether 
or not there was any sufficient cauée for the 
non-appearance of the date fixed. He ought 
to have applied a judicial mind to the 
materials before him and arrived ata clear 
and determinate finding. He has not con- 
Bidered the objections ofthe defendant, at 
all. Where a Court sets aside an order of 
dismissal without considering the evidence 
produced by the parties and without:any 
reference to the pleadings involved in the 
case, the order in question is vitiated by & 
material irregularity. We are of opinion 
that the order dated the 4th of April, 1929, 
cannot and ought not to stand. Weaccord- 
ingly allow this application for revision, 
set aside the order, dated the 4th of April, 
1929, and restore that of the 9th November, 
1928. Ithas been strongly pressed upon 
us that the plaintiff in this case is a minor 
and that her guardian is a pardanashin 
lady, and persons so situated are entitled 
to some indulgence. We regret, we cannot 
extend our sympathy to persons who had 
received a definite and distinct order from 
the Court to be ready with their evidence 
on the 9th of.November, 1928. If there 
was a reasonable cause for the non-ap- 
pearance of the plaintiff througha properly 
constituted agent there ought to have been 
distinct materials before the Court.to prove 
it. The plaintiff had the opportunity of 
proving this and has eminently failed in 
his effort. We make no order as to costa, 
4. Order accordingly. 


The affidavit does not go beyond this, But , 


it is stated in the application that on 
account of the illness of Raj Bahadur Singh, 
Musammat Maharaj Kunwar, the mother 
could not make any arrangement through 
anybody for the due proseeution of the 
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BOMBAY HIGH COURT. 
Oivit Revision APeLIcC TION No, 462 
cr 1925. 

October 7, 1930. 

Present :—Mr Justice Madgavksr. 
PURSHOLFTAM GOKUL QUJAR 
—APPLIOANT 
versus 
SUNDAR RAYAJI GUJAR-—OePoNENT, 

Civil Procedure Code (Act V of 1908), O. XXI, vr. 
89, 90—Sale under morigage-decree—Attaching credi- 
tor's right to apply for setting aside sale under O. X XI, 
r 89— Person interested’ —'Title acquired before such 
sale’, 

Though the holder of a money-decree who has 
attached immovable property before it was sold by 
the mortgagee decree holder is a person whose 'infer- 
ests are affected by the sale’ within the meaning of 
O. XXI, r.90, Civil Procedure Code, he is nota per- 
son holding an interest ‘by virtue of a title acquired 
before such sale’ and cannot apply to set aside 


a sale under O. XXI, r. 89, Civil Procedure Code. 


[p. 481, col. 1.] 
Dhirendra Nath Roy v. Kamini Kumar Pal (T) and 
Kedar Nath Sen v. Uma Charan (9), referred to. 
Uivil revision from the decision of the 
District Judge of Thana, in Miscellaneous 
‘Appeal No. 16 of 1929, confirming that of 
the Suoordinate Judge of Mahad, in 
Miscellaneous Application No, 40 of 1923, 


Mr. K. N. Dharap, for the Applicant. 
Mr. V, B Karnik, for the Opponent. 


JUDGMENT.—The question in this 
application ig whether the holder of a 
monéy-decree who has attached immovable 
property before it.was sold:by the mortgagee 
decree-holder ig a person “holding an 
interest therein by virtue of a title acqui- 
red before such sale’ within tne 
meaning of O. XXI, r. 59, Oivil Procedure 
Oode. - > 

The mortgagee obtained his mortgage- 
decree and the opponent subsequently his 
: money. decree. Toe. opponent filed his 
darkhast and subsequently the morigagee 
filed his darkhast. Oa August 26, 1928, 
the opponent atvacned the property put up 
for sale: On October 15, 12323, the mort- 
gagee decree holder brought the. property 
to sale in execution of the mortgage decree, 
and it was purchased by the petitioner, 
The opponent applied under O. XXI, 
r. 89, with the necessary deposit, to 
have thegale set aside, on the grouud that 
as an attaching creditor he "held an interest 
theréim by virtue of a title acquired before 
such gale,”, Thelower Courts upheld the 
contention of the oppoaent and allowed' the 
application. The auction-purcchaser applies 
in revision. 

.- Ivis argued for the petitioner that an 
attachment confers no title or interest but 
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merely prevents alienation, and atthe most 
entitles the attaching creditor to have the 
proprriy in custodia legis, Motilal v. 
Karrabuddin (1), and a previous attaching 
creditor obtains no such priority of tinue in 
respect of property attached by him previous 
to the vesting orler: Frederik Peacock y. 
Madan Gopal (2) Raghunath Das v. Sundar 
Das Khetr? (3), ana Sunkaralinga Reddi -y. 
Kundasami Tevan (4). 

It is contended fcr the opponent that an 
attaching creditor has undoubtedly an 
interest in the property, Kishen Dai v. 
Satyendra Nath Dutt (5), and the word 
“tithe” in r. 69 must be given a liberal con- 
struction as meaning any right including 
the rights of an attaching creditor. 

Under the corresponding 8.310 A of the 
Oode of 1882, an application could only be 
made by any person whose immovable 
property “has been sold.” As to whether a 
purchaser subsequent to the Oourt sale 
could s0 apply there is some difference of 
Opinion, this Oourt holding, in Pandurang 
Laxman v. Govind Dada (o), that the judg- 
ment-debtor or a purchaser prior to the 
Oourt sale could apply but not a subse- 
quent purchaser, and that in the case of such 
& subsequent purchaser the application 
could bs made by the judgment-debtor, the 
object of the rule being "not merely or not 
Bpeeifücally to preserve the immovable 
property in the hands of the judgment- 
debtor, but to ensure, so far as may be 
possible, that the immovable properties 
shall not at Uourt-sales be sold at inadequate 
prices.” The other cases on the point 
under the old section will be found in 
Mull&'s Oode of Civil Procedure, 9th Edition, 
page 745. : 

Oa the present question there is no 
express authority. An attaching creditor 
undoubtedly can apply under r. 80 asa 
person “whose iaterests are affected by the 
sale": Dhirendra Nath Roy v. Kamini 
Kumar Pal (7) Tne words of r. 40, 
however are wider; but if may be con- 
ceded that if aa attaching creditor has 
ao interest “affected by the sale” under 
r. 90, it would be difficult to say that he 

(1) 25 0,179; 24 I, A. 170; 1 O. W. N. 639; 7 Sar, 
22 


zou 


2 (P.0.). 

(2)29 O 428 (F. B). 

(3) 24 Ind, Gas. 301; 41 I. A,251;16 Bom, L. R, 814; 
49 0.72;18 A. L. J.15;27 M. L, J.150; 20 O. L, J, 
555: 18 O. W. N.1058; 16 M. L. T. 353; 1 L. W567; 
(1914) M. W. N. 747 (P. C). 

(4) 3U M.413; 17 M. L. J. 334; 2 M. L. T. 365. 

(5) 28 U. 441. l 

(6) 37 Ind. Cas. 211; 40 B. 557; 18 Bom. L. R. 57], 

7) 81 Ind. Cas. 119; 51 0.495; 28 O. W. N. 8965.43 
J. R. 1924 Oal. 786. 
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has no interest in tbe immovable property 
eoldunder r 89. The question, however, 
remains whether this interest can be 
said to be "by virtue of a title acquired 
before such sale’, In Si Potti v. Sup. 
pammal (8), in the case of an application 
‘by a trespasser in possession of the pro- 
perty sold prior to the sale, Oldfield J. 
held that such a trespasser in possession is 
not a person within the meaning of the 
words now in question under r. 89. 
whereas. Venkatasubba Rao J. wes of a 
contrary opinion mainly on the authority 
of certain English cases in which it was 
‘held that a person in possession of the 
land without other -title has a devisable 
interest. í 

Comparing r. 89, withr, 90,the Legislature 
by the words “by virtue of a title” apparent 
.by intended to limit them to a purchaser 
prior tc the Oourt-sale rather than to ex- 
tend them to an attaching creditor as in 
the case of the, wider words under r. 9J 
The construction for the. opponent, to all 
intents-and purpcses, renders the words 
“by virtue of a title’ mere surplusage. 
An attaching-creditor may have an interest 
before such sale. But it is difficuit to 
speak of a title on the strength of an 
attachment. If interest “by virtue of a 
title" is something more than a mere 
interest asis r.:90, an attaching creditor 
who may have an, interest as in r 9U, 
cannot, in my opinion, be said to hold 
interest by virtue of a title funder r. 89. 
In the result, comparing the wider relief 
io 8 person "holding an interest therein 
by virtue of a title" in r. 89iwith the more 
limited relief to one “whose interests are 
aflected,by the sale" inr. 90 —limited to 
the ground of “material. irregularity ”—it 
appears to me on the whole that an attach- 
ing-creditor such as the opponent has an 
interest but no “interest by virtue. of a 
title acquired before such sale”, and can, 
therefore, apply under r, 90 but not 
under r 89.. It was held in Kedar Nath 
Sen v. Uma Charan (9), that an attaching- 
creditor is not a person “whose immovable 
property is sold” within the meaning 
of theold s. 310 A, Civil Prceedure Ooae. 
It does not appear tome that the Legislature 
intended that he should be under the pre- 
Bent r 49, h 

It should be noticed that the attaching 
creditor could have satisfied the decree he. 
fore the sale under s. 91 (f£) of the Transfer 


(9) 78 Ind. Cas. 874; A. I, R, 1994 Mad, 723; 20L, W. 


3). 
(9) 60, W. N,57, 
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of Property. Act. He did not satisfy the 
decree or prevent the property from being 
brought to sale, H3 cannot now have the 
sale aet aside under r, 89. 

For these reasona I am of opinion. that 
the order of the lower Courts is wrong. 
The applieation is allowed &nd the rule 
is made absolute with costs throughout 
on the opponent. 


A. Rule made absolute, 


BOMBAY HIGH COURT. 
Szoonp Onvit APPBAL No, 176 oF i929, 
October 15, 1930. 

Present :—Mr Justice Madgavkar. 
BAJiRAO NARHAR PESHWA— 
APPELLANT 

1"€r8u8 > 
SAKHARAM BALVANT PESHWA— 
Reeponpent, 

Civil Procedure Code, (Act V of 1908), $.47,.0. 
XXIII, r., 8—Compromise decree — Incorporation of 
terms outside scope of suit but forming consideration for 
compromise, legality 'of — Executability of such terms 
—-Power of executing Court to question validity of 
compromise decree—Pleader—Admission on point of 
law. 

An executing Court cannot question the decree 
sought to be executed except on the score of patent 
want of jurisdiction; but want of jurisdiction is a very 
different matter from the erroneous exercise of it, So 
where the Uourt records a compromise decree under 
O. XXII, r 3, Civil Procedure Code, though a term. 
of the compromise relates to property not in question 
in the suit ifit is the consideration of the compromise 
and so intimately connected with it, the Court has 
jurisdiction to record the compromise, and 
executing Court has no power to question the 
validity of the decree. [p. 436, col. 1,] 

Gora Chand Haldar v. Prafulla Kumar Roy (3), 
referred to. 

The law not merely entitles the parties but compels 
the Court to record a compromise in accordance with 
its terms "so far asit relates to the suit". Wherea 
term ofthe compromise is plainly outside the Scope 
ofthe suit, the Court may refuse to incorporate it. 
But where it is a consideration of the compromise 
and so intimately connected with it, the Court has 
the power to include it in the decree, even though the 
consideration may be entirely outside tire scope of the 
suit. [ibid] 

Huttonsey Lalji v Pooribai (4), Vishnu v. Sadashiv 
(5), Jott Kuruvetappa v. Izari Sirusappa (6) Gobinda 
Chandra Pal v, Dwarka Nath Pal (7 ), Karu Mian v. 
Tejo Mean (8) and Mehdi Ali Khan. v. Ghansiam 
Singh (9) referred to, 2 

A guit brought by the plaintiff claiming injunction 
and damages against the defendant on the ground that 
the latter had been wrongly officiating as inamdar 
and had made certain remissions without. authority. 
ended in a decree in terms: of & compromise which . 
contained a provision that the parties should officiate 
by turns. As this clause waa ithe main consideration. 
of the compromise and intimately connected with 


the 
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it, itwas held that the Court had jurisdiction to 
incorporate it inthe decree and that clause was as 
much p ee as the rest of the decree, [p. 436, 
col, 2 
. A concession by a Pleader made in the lower Court 
that the compromise incorporated in a decree sought 
to be executed included certain matters not relating 
to the suit is nota concession on a pure question of 
‘facet but largely a concession of law by which the 
party is not bound in second appeal. (p.436, col. 1] 
Krishnaji v. Rajmal (2) relied on. n 
Second appeal from the decision of the 
Assistant Judge at-Poona, in Appeal No. 62 
of 1928, reversing the decree passed by Sub- 
ordinate Judge at Sasvad, in Darkhast 
No 3 of 1926. f 
Mr. S G. Patwardhan, for the Appellant. 
Mr, G. B. Chitale, for the Respondent. 


JUDGMENT,—The question in this 
appeal.is, whether the plaintiff decree-holder 
is entitled to execute by way ofadarkhast the 
compromise decree in suit No. 289 of 1912 
against the present respondent's deceased 
uncle Abaji Khanderao Peshwa, the defend- 
ant in that suit, 

The vlaintiff-appellant and the deceased 
Abaji Khanderao had both a share in the 
indi of Mooje Kole Vihure, The plaintiff fil- 
ed suit No, 989 of 1912 against Abaji claiming 
that. Abaji was wrongly officiating and had 
granted remissions which he had no autho- 
rity to make and claimed damages and in- 
junction. The parties compromised, and 
the compromise was embodied in the decree, 
Abaji died and the plaintiff seeks to 

,execute the pressnt decree against his 
-nephew the present defendant Sakharam on 
‘the ground, according to the darkhast that 
he was the heir and the survivor of Abaji. 
Sakharam put in his written statement 
claiming that he was not bound by the dec- 


ree against Abaji and that it was only good: 


during thelife time of Abaji, but he did 
not explicitly deny that he was the heir and 
thesurvivor. Nor did heset up any inde- 
pendent right to officiate iv himself differ- 
ent from the right of Abaji and his branch. 
The plaintiff applied that under the decree 
Absji’s turn ended during the five years 
from 1918 to 1923, and that the plaintiff was 
entitled to officiate for the five years from 
1924, and not the present defendant Sakha- 
ram. 


The main objection of law to this 
application raised by Sakharam was that 
the clause in regard to these terms was 
outside the scope of the suit and could 
not, therefore, be exesuted in this dar- 
khast. Theonly two issues raised in the 
trial Court sre: (1), whether the decree is 
not executable, and (2) whether the dar- 
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khast is time-barred. The trial Court held 
in favour ofthe plaintiff and ordered the 
darkhast to proceed. The lower Aopellate 
Oourt held on the anthoritv of Himanta 
Kumari Debi v Midnapur Zemindari Co. 
(8). that this portion of.he decres weas- out- 
side the scope of the suit, and, therefore, 
was not executable, 1t also observei that 
Abaji was not sued in his representative 
capacity as the manager of ths joint family, 
and, therefore, the decree did not bind the 
present respondent Sakharam. The plaint- 
iff decree-holder Bajirao appeals, 

It is argued on behalf of the appellant 
that if this Court upholds the view of the 
lower Appellate Court. it should allow the 
present application to be converted into a 
suit. On the ground as to whether the 
present decree can be executed as against 
the defendant-respondent Sakharam, the 
appellant expressly sought to execute it on 
the ground that Sakharam was the heir and 
the survivor. If Sakharam wished to resist 
execution on the ground that he was not the 
heir or the survivor or that he had a claim 
to officiate from 1924 independently of the 
turn enjoyed by Absji and his branch, he 
ought to have said so and raised issues 
on the point. But he has failed to do 
so. Even now he has not stated what 
other claims he has except the claim of the 
branch of Abaji. From a perusal of the 
written statement filed on his behalf it ap- 
pears that he has merely resisted execution 
on the ground that he was nota party to the 
decree and that the decree was binding on 
Abaji during his lifetime, whichis a very 
different matter. Under these circum- 
stances, whether Abaji was or was not sued 
expressly in his representative capacity, on 
the written statement as it stands, the dec- 
ree would be binding on the present res- 
pondent Sakharam, unless he puts forward 
his claim to a turn independently of the 
branch of Abaji. As he failed to do so, the 
lower Appellate Court was not, in my opi- 
nion, right in allowing him to raise that 
contention. That contention for the respon- 
dent was not raised in the written statement 
or as an issue in the trial Court, and cannot 
now be considered. 

On the main question as to whether 
the portion of the decree in regard to 
the turn for five yeara from 1924, is ex- 
ezutable, the lower Appellate Oourt says: 
“And even the learned  Pleader for 


(1) 53 Ind. Cas, 534; 47 C. 485; 22 Bom. L, R. 
488; 37 M. L. J. 523, 17 A. L. J. 117; 24 C. W. N. 
177:(1920) M W. N. 66; 27 M L. T. 42; 11 L, W. 301; 
45 I. A. 210; 31 O, L. J, 298; (P. O.). 
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the respondent had to concede thatit did 
aB a matter of fact include matters which 
did not relate to the sui". Such a con- 
fession, if made, is not a pure concession 
of fact but largely a concession of law by 
which the appellent is not bound in second 
appeal: Krishnaji v. Rajmal (2). lt need 
not further be considered, 

On the merite, the general ruleis tbat 
an executing Oourt cannot question the 
decree sought to be executed except on the 
‘ecore of- -patent want of jurisdiction: Gora 
Chand Haldar v. Prafulla Kumar Roy (3) 
ana as ‘pointed out by Walmsley J. at 
page 173", want of jurisdiction is a very 
different matter from the erroneous exer- 
cise of it. In the present case it is impos- 
sible to say that the decreeing Court had 
no jurisdiction to record the compromise 
decree under O XXIII, r. 3, Civil -Proce- 
dure Code. It was, therefore, very doubtful 
whether it was open to the lower Oourts 
to consider tbis question at all. If Abaji 
thought that this turn did not “relate to the 
suit,” he could have opposed its incorpora- 
tion in the decree before the decreeing 
Court orin appeal It was not open to 
him and his heire toraiee the question in 
execution proceedings, On the authorities 
as they stand the law not merely entitles 
the parties but compels the Court to record 
a compromise in accordance with the terms 
“so far as it relates to the suit.” Where 
‘itis notso and is plainly outside the suit 
and cannot be said to “relate to it," the 
‘Court may refuse to inecrporate.it: Rut- 
tonsey Lalji v Poombai (4), But where it 
isa consicerstion of the compromise and 
therefore, intimately ccnnected with it, the 
worde “that relatesto the euiv" are evfücient]y 
wide to embrace suth a term of the com- 

' promise, as for instance, ihe consideraticn 
for the compromise, even though this con- 
sideration may be entirely outside the 
scope of the suit and relate to property 
which was never in question in the suit 
itself: Vishnu v. Sadashiv (5), Jott Kuru- 
vetappa v. leari Sirusappa (6), Gobinda 
Chandra Patv Dwarka Nath Pal (7), and 
Karu Mian v. Tejo Mian (8) a view which 


(2) 24 B. 260; 2 Bom, L, R, 25. 
: _ (3) £9 Ind. Cas; 685; 53 0.166; 42 O.L. J. 1; 29 O. 
. W. N 948; A. L R. 1925 Cal. 907 (F. B.). . 
. (4)? B.304. 
(5) 89 Ind. Cas. 889; 27 Bom, L. R, 943; A. 1. R.1925 
Bom. 509. i 
D 30 M. 478. 
(7) 35 O. 837. i 
(8) 43 Ind. Cas, 282; 3 P. L. T. 43; 3 P, L. W., 141, 
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derives further support from the decision 
óf the Privy Oouncilin Mehdi Ali Khan v. 
Ghanshiam Singh (9) subsequent to the 
decision in Hemanta Kumari’ Debi v. 
Midnapur Zamindari Co. Tnese observa- 
tions in the last case, it should be no- 
ticed, are negative and do not any 
way limit a liberal construction cf the 
werds “so far as it relates to the suit.” 
It ia ‘obviously not the policy of the law to 
discoursge compromises by : introducing 
obstacles in the way of their being. em- 
bodied as decrees. The question, therefore, 
in the present case is whether this parti- 
cular clause as to turns relates to the suit or 
whether it does not. ‘That question, as was 
observed in Gobinda Chandra Pal v. Dwarka 
Nath Pai (7), mustbe a question dependent 
upon the facts of each case. The grievance 
of the plaintiff-appellant in the suit» was 
that the deceased defendant Abaji had 
been managing on behalf of himself and 
other sharers for about ten years, and be 
had, without consulting the other co-sharers 
given unauthorised remissions which the 
appellant sought to recover as well: as an 
injunction. That claim to recover the 
amounts which he ‘alleged: were wrongly 
remitted by the mismanagement of Abaji 
he gave up on condition that Abaji consent- 
ed toend his own management in 1923 
&nd give the appellant the management 
for another five years. It is: impossible 
in my opinion, toeay that such a compromise 
by which the appellant on the one hand 
gave up his claim to damsges' in respect 
ofacertain amount wrongly remitted, and 
Abaji on the other hand gave up what 
claim he might have had to officiate for 
five years from 1924, were outside thescope 
of the suit. They clearly related to the 
suit snd were justly embodied in the 
compromise decree. In this view, therefore, 
even on the observations of their Lordships 
ofthe Privy Council in Hemanta Kumari 
Debi v. Midnapur Zamindari Co. (1) and 
on the authorities stated above, this tem 
in the compromite decree is as executable 
as the rest, A 


On the question oflimitation.under tbe 
decree, the turn commenced from 1924 
and the darkhast was given in December 
1926, and is, therefore, in time as the trial 
Court- held. The lower’ Appellate Court 
has not considered the point, and in the 


(9) 104 Ind. Cas. 375;29 Bom. L. R. 1376; A.I. R. 
1927, P. C. 204; 46 O, L. J 209553 M. L. J. 345; 4.0. W. 
N. R37: (1927) M. W. N. 723,39 M. L. T. 300; 32 C 
W.N. 93 (P. O) 
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view Ihave taken, it is not necessary to 
remand the appeal at this stage. 
< The, appeal is allowed, the order of the 
lover A peliate Court set aside, and the 
order of the trial,Oourt restored with costs 
throughout on the respendent. 

Appéal allowed, 


BOMBAY HIGH COURT. 

SgooND Civit, Appsat No. 238 or 1928, 

October 13, 1930. 
Present:—Mr. Justice Madgavkar. 
PANDURANG VISHVANATH— 

J UDGMENT-DEBTOR— À PPELLANT 
: versus 
MAHADEV VISHWESHWAR KARVE 
—DECR&E-HOLDER— RESPONDENT. 

Civil Procedure Code (Act V -of 1908), s. 48— 
Limitation Act (IX of 1908), Sch. I, Art. 182 (7)—In- 
stalment decree—Option to decree-holder incase of 
default —Default— Exercise of option—A pplication for 
execution more than three years from default—Limi- 
tation. 

A decree passed in 1912, provided that the princi- 
pal amount together with interest was re-payable 
within twelve years of the decree and in default certain 
immovable property was to be sold after twelve 
years It also provided that interest was to be paid 
every year andin case of default in payment for 
two years, the plaintiff was at liberty to execute the 
decree at once. In 1917,there was such default and 
the plaintiff immediately exercised his option by 
applying-for.the saleof the property. Hedid not 
pursue that darkhast any further but madea second 
application in 1920. This was also struck off and 
in :1926, another application for execution was 
made: 

Held, that the application of 1926, was time-barred 
both under s. 48, Civil Procedure Code and Art. 
182 (7), Limitation Act, because the plaintiff having 
exercised his option on the first default could not 
fall back on the former clause giving  him- twelve 
year's time, 

Bhagwan Das v. Janki (1), relied on. 

Shrinivas v. Chanbasapagowda (2), Gulabrao v. 
Mangan (3) and Shib Dayal v. Meharban (4), referred 
to, 

Second appeal from the decision of the 
District Judge, Poona, in Appeal No. 321 
of 1926, reversing that of the Subordinate 
Judge, Vadgaon, in Darkhast No. 374 of 
1926. 

“Mr. K. V. Joshi for the Appellant. 

Mr V. D. Limaye. for the R sspondent. 

JUDGMENT.—The qaestion in this 
appeal is whether the darkhast is barred 
by limitation. The decree is dated January 
26, 1912, and the relevant clauses are 3,4 
and 5. Undercl. (3) the principal amount 
together with interest is repayable within 
twelve years from the date of the filing of 
the award, i. €. January 26, 1912, and in 
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default the immovable property is liable to 
be sold after twelve years Olause 4 pro- 
vides for simple interest, and ın default, 
compound. Toen follows cl 5: “If tbere 
remains any balance in respect of interest 
to the extent of the amount of any two 
years’ due by the defendant, the plaintif, 
if he so chooses, should get the mortgaged 
property of the defendant which is liable 
for payment of the amount, sold through 
Oourt without waiting till the period of 
twelve years expires, as mentioned in cl. 3 
(above) and should recover the amount due 
to the plaintiff by the defendant If there 
be any deficit, he should recover the same 
from the defendant (personally).” 

On January 23, 1927, two instalments of 
interest were in default and the decree- 
holder-respondent gave the darkhast of 
1917 in execution for the entire decretal 
amount (principal and interest) by sale of 
the property. That darkhast was not pur- 
sued, and more than three years after it 
in 1920 he gave a second darkhast to which 
objection was teken on the ground of limi- 
tation and ıt was alfo struck off. On June 
25, 19.6, he gave the present darkhast. 

The trial Court beld, mainly on tte 
authority of Bhagwan Das v. Janki (1), that 
ihe present applicauon was beried by lumi- 
tation and dismissed it. The District Oourt 
distinguished the Allahabad case on tke 
ground that there was a morigage decree 
payable by instalments eni that there was 
no “equity in confining the liberty of action 
of a decree-hoider in this way asthe judg- 
ment debtor was not in any way prejudiced 
in the present case,” and held tnat the 
darkhast was in xime and ordered to pro- 
ceed. Tne judgment-debtor-appellani ap- 
peals. 

One of.two possible views can be taken 
of cle. 3 and 5. [n regard to cl 5 it may be 
said that each. default of two years gives 
the decree-holder a recurring right and that 
the right under cl. 3 a separate right from 
el. 5. That would not, in my opinion, be the 
correct construction of the decree. Under 
the ordinary canons of construction the 
document must be read as a whole 
with both clauses harmonising. Tne 
construction, to my mind, is rather 
this that so long as interest 18 regularly 
paid, the judgment-debtor has twelve years 
to pay the decretal amount of principal and 
interest and his property cannot be sold until 
after twelve years. lf, on the other hand, he 
makes default in respect of two years’ in- 
terest, than the total decretal amount be- 
comes due, and the decree-holder can 
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Obtain it by sale ofthe property without 
waiting for the twelve years, as in fact 
cl. 5 expressly specifies. In the present 
case, not only was there such default bat 
the decree-holder actually exercised the 
option and claimed the entire decretal 
amount by sale. The question is, whether, 
notwithstanding the two previous darkhasts 
on which he relied on his penal right under 
cl. 5, he can still fall back on cl. 3. I am 
of opinion that he cannot do so on the 
authorities as they stand. Under Art. 182, 
cl. (7), time would begin to run from the 
date of the payment which the decree dir- 
ected him at a certain date. On the showing 
of the respondent himself that date was 
January 23,1317, and not January 22, 1926, 
As was observed by Banerji J. in Bhagvan 
Das v. Janki (1) (page  251*)5— 
"His rigbt to execute the decree arose 
when default was made in the payment 
of instalments, and he exercised that right. 
Therefore it is no longer open to him to 
say that he could give effect to the pro- 
visions of the decree and receive instal- 
ments." 

The same view has been taken by this 
Court in Shrinivas v. Chanbasapagowda (2), 
and Gulabrao v. Magan (3). The Full 
Bench of the Allahabad High Oourt in 
Shib Dayal v. Meharban (4) has in fact 
gonefurtner and held that in such cases 
time begins to run from the date of the 
first default in payment of interest and 
it makes no difference where the right to 
sue for payment is optional or compulsory. 
A doubt as to whether the decision goes 
too far is permissible in view of the obser- 
vations of the Privy Oouncil in Maung Sin 
v. Ma Tok (5) Pancham v. Ansar Husarn (6) 
and the case of Reeves v. Butcher (7) follow- 
edin Shib Dayal v. Meharban (4) Speak- 
ing for myself, where the right is not 
compulsory but is optional and decree- 
holder has not exercised that option, it 
would be at least argusble that he elects 
to continue to treat the decree as an 
instalment decree. If he elects to wait 

(1) 28 A, 249; A! W, N. 1905; 268; 2 A. L. 3.828, 


(2) 72 Ind, Cas.290; 25 Bom. L. R. 203 at. p. 205; 
A. 1, R. 1924 Bom. 201, 

(3) 87 Ind. Cas. 769; 27 Bom. L. R. 461; A.I. R. 1923 
Bom. 326. 

(4)69 Ind. Cas. 981; 45 A. 27, 20 A.L.J. 819; 
A. I. R. 1923 Al, 1 (F.B) 

(5) 101 Ind. Cas. 736; 29 Bom. L. R.1014; A.I. R. 
1927 P. C. 144; 53 M. L.J. 22; (1927) M. W. N. 442; 
1 Luck. Cas. 192; 46 O. L, J. 123; 5 R. 422; 39 M. L. T. 
144 (P. O). . 

(6) 99 Ind. Cas. 650; 48 A. 457; A. I. R. 1926P. 0, 
85; 24 A. L. J. 730: (1926) M. W. N: 520; 24 L. W.241. 
53 L 4.187; 31 O.W. N 624. 
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, till the entire period of twelve years; fort 


instance, in the present case, it is difficult 
to say that time began to run from the 
date of the first default of instalment. The 
question, however, does not arise in the 
present case. The decree-holder has elect- 
ed and applied in two darkhasts to recover 
the entire amount; in other words, he has 
treated tbe instalment decree as at an end 
andtbe entire amount repayable as early 
as 1917. Ifso, on the authorities as they 
stand, and for the reasons stated above, the 
present darkhast is barred, by limitation 
both under Art. 182, cl. (7), of the 
Indian Limitation Act, and under s. 48, 
el. (1), Civil Procedure Oode. For these 
reasons the decision of the trial Court was, 
in my opinion, right and the lower Appel- 
late Oourt wrong. 

The appeal is allowed, the order of the 
lower Appellate Court set aside, and the 
order of the trial Oourt dismissing the 
darkhast restored, with costs throughout 
on the respondent. 


A. Appeal allowed, | 
(7) (1891) 2 Q. B. 509. ; 


BOMBAY HIGH COURT. 
Orvir APPLICATIUN No, 31033 or 1930. 
November 12, 1930. 

Present :—Mr. Justice Patkar and Mr. 
Justica Broomfield. 
REVANSHIDAYA SANGAYA 
| —APPLIOANT : 
versus 
GUDNAYA NINGAYA-—OPPONENT, 

Civil Procedure Code (Act V of 1908) s. 112, 
0. XLV,r. ?—Privy Council Rules,. r. 9—Bombay 
High Court Appellate Side Rules,r. 111—Appeal to 
Privy Council— Power. of High Court to , change form 
of security —Exercise of such power. 

Under r. 9 ofthe Privy Council Rules, the High 
Court has jurisdiction not only to extend the time 
for making the deposit and forfurnishing the secu- 
rity, but also to change the form of the security. [p. 
439, col. 2] f 

Nilkanth Balwant v. Vidya Narsinha Bharati (2) 
relied on. aun c oe 

The High Court should, however, be reluctant to 
change theform of security except for good cause 
because the form of personal bond provided by r.111 
of the Bombay High Court, Appellate Side Rules or 
even a mortgage bond is not in all respects as effective 
as the deposit of cash or Government securities, 
[p* 440, col. 1] 

Where the appellant was a minor and the proper- 
ty of his guardian was under attachment so that it 
was impossible forhim to furnish the security in 
the form ofcash or Government securities, and the 
appellent was proparéd to psy the amourt of ex- 
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penses of translating, transcribing and indexing and 
transmitting to His Majesty in Council correct copy 
of the whole record under cl, (b) of r.7, the High 
Oourt allowed the appellant to give a surety who 
was prepared to execute a mortgage of his property in 
favour of the Registrar of the High Court as also a 
ri bond as provided by r. lll, |p.410, cols. 


Mr. S. R. Parulekar, for the Applicant. 
Mr. A. G Desai, for the Opponent. 
JUDGMEN T. 

Patkar, J.—This is an application to 

extend tne time for making the deposit of 
Rs. 2,000 and also to change the form of the 
goong required under cl. (a), O. XLV* 
r. 7. 
It is urged on behalf ofthe opponent, 
relying on the proviso to O. XLV, r. 7, and 
the decision in the case of Arunachala 
Naidu v. Balkrishna & Co. (1), that it is 
permissible for the Court at the time of 
granting the certificate, after hearing the 
opposite party, to change the form of the 
security, and that after the certificate has 
once been granted, the Court has no juris- 
diction to change the form of the security. 
The proviso governs cl. (a) of O. XLY, r. 7. 
According to the decision of the Full Bench 
in Nilkanth Balwant v. Vidya Narsinha 
Bharati (2) the Oourt can, under O. XLV, 
rT. 7 of the Civil Procedure Code, read with 
r.90f the Privy Council Rules, enlarge the 
time for furnishing security and making 
the deposit, beyond the period prescribed 
by O. XLV; r. 7. Rule 9 of the Privy 
Council rules appearing at page 44 of the 
Rules of the High Court of Bombay, Appel- 
late Side, 1929, runs as  follows:— 
"Where an appellant, having obtained a 
certificate for the admission of an appesi, 
fails to furnish the security or make the 
deposit required or apply with due dilig- 
ence to tha Court for an order admitting 
the appeal, the Oourt may, on its own 
motion oron anapplication in tnat behalf 
made by the respondent, cancel the certifi- 
cate for the admission of the appeal, and 
may give such directions as to the costs of 
the appeal and the security entered into by 
the appellant as the Oourt shall think fit, 
or make such further or other order in the 
premises, asin the opinion of the Oourt, 
the justice of the case requires.” 

The reason underlying the decision of the 
Full Bench in Nilkanth Balwant v. Vidya 
Narsinha Bharati (2} authorises a change 
jn the form of thesecurity if the justice of 
¢he case requires wben the appellant having 


(1) 86 Ind, Oas.201; 48 M. L.J. 134; 21 L. W. 147; A. 


I. R. 1925 Mad. 449; 48 M, 559, 
(2) 101 Ind. Oas, 555; 91 B. 43029 Bom. L.R. 352 
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obtained thecertificate for the admission 
of an appeal fails to furnish the security 
required. The proviso tor,7 of O. XLV, 
lays down that the Court at the time of 
granting the certificete may after hearing 
any opposite party who appears, order on 
tbe ground of special hardship that some 
other form of security may be furnished. 
Rule 9, however, of the rules prescribed by 
the Privy Council lays down that if the 
appellant, having obtained a certificate, 
fails to furnish the security required, the 
Court can make such further or other order 
as the justice of the case requires, The 
words “such further and other order” are 
wide enough to cover an order changing 
the form ofthe security, Under s. 112 of 
the Civil Procedure Code the rule prescrib- 
ed by the Privy Council prevails notwith- 
standing the proviso tor, 70f O. XLV. We 
think, therefore, that this Court has jurisdic- 
tion not only to extend the time for making 
the deposit and for furnishing the security, 
but also to change the form ofthe security. 

The next question is whether it is proper, 
under the circumstances of the present case, 
to pass an orderchanging the form of the 
security. The affidavit on behalfof the 
applicant shows that he is prepared to pay 
Rs. 2,000 as deposit forthe amount requir- 
edto defray the expenses of tranelating, 
transcribing, indexing and transmitting to 
His Majesty in Couacil a correct copy of the 
whole record under cl. (b) of r.7. We order 
the applicant to make the deposit to-day. 
With regard to the changein the form of 
the security it is stated on bebalfof the 
minor applicant that heis handicapped as 
the opponent attached all the property of 
his natural father and guardian with a view 
to make it impossible for him to prosecute 
his appeal. On behalf on the opponent an 
affidavit has been. filed to the effect that the 
property of the natural guardian had 
already been attached in execution ofa 
decree of Mr. Sorabji Jamshedji Billimoria, 
Advocate We think, however, that there 
are sufficient grounds in the present case 
to pass an order changing the form of the 
security in the interests of justice. It is 
urged, however, on behalf of the opponent 
that the security offered on behalfof the 
applicant inthe shape of a mortgage by one 
Ningangowda would not be a sufficient 
security for Rs. 4,000 on account of the 
costs ofthe respondent. The applicant in 
his affidavit etates that the property belong- 
ing to Ningangowda and proposed to be 
mortgaged in favour of the Registrar of this 


Court is worth Rs. 20,000 and is only encum- 
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bered to the extent of Rs. 2,000 or 
Ra 300 On behelf of the opporent an 
effiisvit bas b- en filea stating that tbe value 
cf the property is less than Ks, z0,Ut 0, but 
the exact value of tne property is not stated 
in the affidavit. An order changing the 
form of the security was passed in appeal 
No. 551 of 1922 by this Oourt. We would, 
therefore, change the form of the security, 
and instead of cash or Government securi- 
ties to the extent of Rs. 4,000, the applicant 
should give a security for the costs of the 
respondent in the shape of a mortgage by 
one Ningangowda alias Nemangoda of his 
property to the extent of Rs. 4,00U in favour 
of the Registrar of this Court, The Regis- 
trar should get himself satisfied that the 
security is sufficient to safeguard the in- 
terests of the respondent and should also 
see to the proper execution of the mortgage. 
Tn addition to the mortgage to be passed by 
Ningangowda in favour of the Kegistrar of 
this Court, we think that it is desirable that 
the surety should also pass a personal bond 
as provided by r. 111 in the form prescribed 
at page 46, Appendix B, in the Rules of the 
High Court of Bombay, Appellate Side, 
1929, for recovering the said amount of 
Rs. 4,000 for the costs of the respondents. 
Oosts of this application will be coats in 
the Privy Oouncil: appeal, The Registrar 
should see to the proper execution of the 
mortgage bond and also the personal bond 
witbin one month from this day. 
Broomfield, J.—I agree. The Full 
Bench ruling in Nilkanth balwant v. Vidya 
Narsinha Bharati (z) is a clear authority for 
the proposition tnat this Court has power to 
extend the time for the furnishing of secu- 
rity whether ornotime can be extended 
under r. 7 of O, XLV. The Court possesses 
this power by reason ofr.9 of the Privy 
Oouncil Rules r. Y empowers the Oourt to 
make such further or other order in the 
premises as, in the opinion of .the Court, 
the justice of the case requires, There is 
no reason why further or other order should 
be confined to an order for extension of 
time. It is open to the Court to change the 
form of the security if the justice of the 
e8:e 89 requires even though that cannot 
be done under the provisions of O XLV, 
r.7. ln my opinion this Court shoula be 
cautious in a matter of this kind and 
indeed should be reluctant to change the 
form of security except for good cause, 
because neither rhe form of personal bond 
provided by r. lll ofthe Appellate Side 
Rules nor even & mortgage bond can be in 
all: respects as effective as the deposit of 
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: cash or Government securities.’ But I am 
satiefied that this is a case of epecial hard- 
ship; theappellantis a minor aud tbe pro- 
perty of his guardian is under a: achment,: 
£0 that it is impossible for him to furnish 
the security in the form of cash or. Govern- 
ment securities, I, therefore, agree with 
the order proposed by my learned brother. 

A. Rule made absolute. 





; : 
BOMBAY HIGH. COURT. 
Szoonp ArrzaL No. 1006 or 1927. 

November 1l, 1930. 

Present :—Mr. Justice Patkar and Mr. 
Justice Broomfield. 

SHANKAR SADASHIV KULKARNI— 
PLAINTIFF—ÀPPELLANT 
versus 3 
MALHAR SHANKAR KULKARNI— 
DEFENDANT—RESPONPENT, ` 

Civil Procedure Code (Act V of 1908), s. 9—Juris- 
diction of Civil Court—Suit for voluntary payments 
unconnected with office. ae : 

A suit is not maintainable to vindicate the plaint- 
iffs right to a meredignity. unconnected with any 
fees, profits or emoluments. But if there is a recognis- 
ed office to which remuneration is attached for per- 
formance of services, the Courthas jurisdiction to 
entertain a suit relating to it and there is no distinc- 
tion for that purpose between fees and voluntary 
offerings. [p 441, col 1.] . MR 

Sangapa bin Baslingapa v. Gangapa bin Niranjapa 
(1), Rama. v. Shivram (2), Karuppa v. Kolanthayan 
(3), Shankara bin Marabasapa v. Hanma_ bin Bhima 
(4), Narayan Vithal Parab v. Krishnaji Sadashiv (2), 
Kasamkhan v. Kaji Isub (6) and  Bashiakar v. 
Thatha Chariar (9), referred to. : 

Where fairs were held at a village at irregular 
periods and voluntary subscriptions were raised to 
meet the expenses of thefairs and certain payments 
used to be made to the kulkarni of the village, though 
the kulkarni performed no function at the fair or at 
the temple : 2 E . 

Held, that as there was no office in connection with 
which these babs or haks were paid to him, a claim 
to such payments which were rather in the nature 
of 'dignities' than emoluments could not be enter- 
tained in the Civil Court. [p. 442, col. 1; p. 444, col. 1] 

Secona appeal irom the aecision of the 
Assistant Judge at Belgaum, in Appeal 
No. 122 of 1923, reversing the decree passed 
by the Subordinate Judge at Hukeri, in 
Civil Suit No. 250 of 1:21. 

Mr, P S. Bakhale, for the Appellant. | 

Mr. H. C. Coyajee, (wilh him Mr. B. D. 
Belvi), ior the Respondent. 


JUDGMENT. 

Patkar, J —Tnis was a suit brough 
by the plaintiff for a declaration that h 
was entitled to receive and enjoy certai . 
haks and babs described in the plaint o » 
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the Lakshmi fair and for Rs. 200 as dama- 
ges from defendant No 1 and for an in- 
junciion against defendant No.l restrain- 
ing him from receiving the bab mentioned 
in para. (g) of the plaint. 

The learned Subordinate Judge held that 
at the last seven fairs it was the varshildar 
kulkarni who all along received the plaint, 
haks and babs and that the vahiwat or 
custom set up by the plaintiff was establish- 
ed. He, therefore, awarded the plaintiff's 
claim to the extent of Rs. 22 on account of 
the perquisites unauthorizedly received 
by defendant No.1 at the last fair. 

On appeal, the learned Assistant Judge 
raised an issue which was not raised before 
the Subordinate Judge asto whether the 
Civil Court had jurisdiction .to entertain 
the suit, The learned Assistant Judge 
held that .certain payments were to be 
made to the watandars of the village such 
as the Pati), kulkarni, Sutar, Muddum, 
Obaulgys, Talmar, Tashildar and Mahar 
and also the inamdar as they were digni- 
tories in the village, and that as the pay- 
ments in kind and cash were not fees atta- 
ched to the plaintiff's office as kulkarni and 
were merely gratuities, he came to the con- 
clusion that the Oivil Ccurt had no jurisdic- 
tion, to entertain the suit. It was not con- 
tended before the lower Court that the 
itsae ought not- to have been raised in 
sppeal, nor was any application made to the 
District Court that the plaintiff was taken 
by surprise and thst he ought to have been 
allowed an opportunity to lead any evidence 
on the new point raised in appeal. 

Theonly question, therefore, srising in 
the second appeal is whetherthe Civil 
Court has jurisdiction to entertain the 
present suit. As regards reliefs (c) (d) and 
(f) the plaintiff has admitted that he has 
claimed compensation for loss of honour. 
The suit would not be maintainable to 
vindicate the plaintiff's right not to an 
office but. to a mere dignity unconnected 
with any fees, profits or emoluments. See 
Sangapa bin Baslingapt v. Gangapa bin 
Niranjapa (1), Rama v Shivram (2), and 
Karuppa v. Kolanthayan (3). As regards 
the reliefs (a), (b) and (g) the learaed Assiat- 
ant duage has made a aistinc'ion between 
fees altached to tbe cffice and voluntary 
payments. In Shankara bin Marabasapa 
v. Hanma bin Bhima (4), where the plaintiff 
was the hereditary holder of the office of 


(1 2 B. 476. 
(2) 6 B. 116. 
(3)? M. 91. 

(4) 2 B. 470. 
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Ohalvadi, or bearer, on public occasione, of 
the insignia or symbols of the Lingayat 
caste, an office to which no fees as of right 
were appurtenant, but he received voluntary 
gratuitiee, it was held in asuit brought by 
him against an intruder that the action 
would notlie as it. was for gratuities and 
not for .fees attached to an office 

similar view was taken iz Narayan Vithe 
Parab v. Krishnaji Sadashiv (5), where it 
was held that trifliog gifta could not be 
regarded es emoluments being merely sym- 
bols of recognition and marks of respect of 
and to the holders of themans In Kasam- 
khan. v. Kaji Isub (6) it was held that a suit 
to establish a claim to perform. the urus cere- 
moniesand manage the offerings thereat 
before a darga is a suit of a civil nature and 
can be entertained by a Civil Court. Fawcett 
J., in the course of the judgment observad 
that there is nosuffizient ground for a dis- 
tinction between fees and voluntary offer- 
ings apart from the case where the rightful 
owner of an office is suing the usurper to 
recover fees for ceremonies performed by 
the latter. The csse, however, related to 
the voluntary offerings received ty the 
plaintiff whoas a mujawar of the shrine 
held an office connected with the religious 
endowment. In Sakharam v Ganu (7) it 
was held that though the offerings may 
be uncertain and voluntary, yet when made 
to a particular deity, they are the property 
of atemple and can be subject matter of 
a civil suit. In Madhusudan Parvat v. 
Shri Shankaracharya (8) a distinction is 
made between fixed and certain emoluments 
to an offca and voluntary offeriags ia the 
nature of - fluctuating attached gratuities. 
In Bashiakar v. Thatha Chariar (9) it was 
held thata suit fora declaration that the 
plaintiffs are entitled to recite stotrams in 
the Oonjeevaram temple and foran injunc- 
tion restraining tbe Tengalias from interfer- 
ing with their stotrapatham is cognizable 
by the civil Court The case related to an 
offiee connected with & temple. Some of 
the observations in the judgment support 
the plaintiff's claim. It was held in that 
case that when voluntary offerings have 
been actually contributed, the refueal of a 
person’s right to participate in the funds 


(5) 10B 233. 

(6) 93 ind. Cas. 127; 28 Bom. L. R. 60; A. I, R. 1926 
Bom. 161; 50 B. 148. 

(7) 60 Ind. Cas. 924; 23 Bom. L. R. 125; 45 B. 683. 

(8) 1 Ind. Oas 33; 33 Bom. 278 at p. 292; 11 Bom. L, 
R.'58. ^" . 


< (9) 7 Ind. Cas. 148; 20 M, L. J, 530;8 M. L.T.137; 
(1910) M. W, N. 304, 
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causes damage which is & natural conse: 
quénce of the refusal and the Oourts are 
entitled to award damages in such cases. 

We think, therefore, that the dis inciion 
drawn by the lower Appellate Court bet- 
ween fees and voluntary offerings does not 
rea:lv subsist in connection with a recogniz- 
ed office to which remuneration is attached 
for performance of services. In the case of 
à religious office in a temple the remunera- 
tion rarely consists of fixed and certain 
fees and is generally in the shape of volunt- 
ary offerings or gratuities. The principal 
question arising in the case is whether the 
plaintiff in the present case held any re- 
cognized office to which remuneration is 
attached by custom for performance of 
services in connection with the fair 
or with the temple. The fairs are held 
isrregularly at no fixed periods and 
voluntary subscriptions are raised in order 
to meet the expenses of the fair, and 
certain payments according to the finding 
of the lower Appellate Court are made to 
the watandars of the village and the inam- 
dars of the village. It appears, therefore, 
that these payments are haks or babs paid: 
to the dignitaries of the village apart from 
their performing any function at the fair 
or at the temple. There does not seem to 
be any office in connection with which 
these babs or haks are paid to the watan- 
dars or the other important persons in the 
village. We think, therefore, that the 
lower Appellate Court was right in holding 
that the Civil Court had no jurisdiction to 
decide the case. 

We would, therefore, dismiss the appeal 

with coats. 
. Broomfield, J.—The plaintiff brought 
the suis wacen nas given rise to this appeal 
for& declaration that he was entitled to 
receive and enjoy the haks and babs 
described in the plaint at the last Lakshmi 
Fair beld at Sankeshwar in July 1921. He 
also prayed for Rs. 200 by way of damages 
from defendant No. !, who had received 
and enjoyed the haks and babs in question, 
and for an injunction agsinst the defendant 
restraining him from enjoying one of these 
particular rights. 

The Lakahmi Fair, it appears, is held at 
irregular intervals in Sankeshwar. The 
expenses are met by voluntary subscriptions 
collected from the villagers and on the 
oceasion of the fair certain payments in 
cash and kind are made to all watandars 
in tbe village, the Patil, kulkarni, Sutar, 
Mugdum, Uhaulgys, Talwar, Tashildar, 
Mahar, eto. Pleintifi-has an eight annas 
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share in the kulkarni watan, He was 
officiating as kulkarni at the time of the 
fair, and he, therefore, claimed tbe haks 
and babs belonging to the kulkarni. 
What these kaks and babs are orare alleg- 
ed to be is set out in the plaint. They 
consist of the following items :— 

(a) Shidha consisting of rice, wheat, 
gram, pulse, jaggery and ether minor food 
Stufs, 

(b) Rs.1.8.0 on account of costs of oil 
baths by suvasinis. 

(c) Right to offer clothes to the god 
Ingloba. 

(d) Rightto offer naivedya to Lakshmi 
in Bushal temple. 

(e) Right to offer sacred rice to Lak- 
shmi. 

(f) Right to sacrifice a sheep. 

(g) Right to accept the clothes of In- 
globa after the image of Lskshmi is carried 
to Kolalguth. 

The claim to the right specified in cl. 
(e) was subsequently given up. 

Defendant No. Lin the case has a four 
annas share in the kulkani watan and he 
claimed these rights for himself on the 


.ground that he was the vershildar kul- 


karni, that is to say, the Kulkarni who, 
according to custom, was to be regarded 


' as the officiating kulkarni for the purpos- 


es of the fair. 

The trial Court decreed the suit so far 
as the declaration and injunction are 
concerned, and awarded the plaintiff 
Rs, 22 as damages, that being the estimated 
value ofthe haks (a) and (b) in the plaint. 
The plaintiff had admitted in his deposi- 
tion that he had not suffered material 
damage by reason of his non-enjoyment 
of the other haks, Only one point was 
raised in the appeal before the Assistant 
Judge. He upheld the contention raised 
on the defendant's behalf that the suit was 
not of a civil nature and accordingly dis- 
missed the plaintifi's suit, 


Whether the suit is one of civil nature 
or not is the only point before us in this 
second appeal. The ground for the Assis- 
tant Judge’s decision was that the payments 
madeto the kulkarni on the occasion of 
this fair are not fees attached to the office 
of kulkarni but are of the nature of gratui- 
ties. The learned Judge relied on a 
decision in Muddum Mohun Ghossal v. 
'Nuboram Chuckerbutty (1U) where it was 
held that no suit will lie for recovery of 
voluntary offerings if that suit is baeed on 


(10) 2 W. R,69. 
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Custom and not contract. In Kasam Khan 
v. Kaji Isub (6) Fawcett,J. doubted whether 
the distinction between voluntary paymenta 
and regular fees can be drawn in the case 
of fees and offerings which are attached to 
an office. But in the. present case it can 
hardly be said that the kulkarni of the 
village, any more than the Sutar or the 
Mahar, has anything to do with this reli- 
gious fair by virtue of his holding the 
office of kulkarni, and the proposition that 
this suit cannot lie, if it be held that the 
payments are voluntary payments, was not, 
at first at any rate, disputed by Mr. Bakhale 
for the appellant. The question whether 
the payments made to the watandars are 
voluntary or not seems prima facie to be 
a question of fact. Mr. Bakhale has ar- 
gued that the Assistant Judge has drawn 
wrong inferences from the proved facts, 
the facts relied on by the learned Judge 
being that the fair is not held at fixed 
intervals or on a particular holiday, that 
it rests entirely on the sweet will of the 
villagers to settle the date of holding it, 
and that the expenses are defrayed not 
from a fund set apart for the purpose but 
from the amount raised by voluntary con- 
tributions, It has been urged that a right 
to the .haks and babs in question ought to 
be presümed from the ancient custom dating 
from the year 1754, A. D. Itis true that 
the ordinary test, namely whether the 


hakdar could recover these payments if they ` 


were withheld, is impossible of application, 
because so far as we know the payments 
never have been withheld, But as it is 
admitted that the villagers are not bound 
to subscribe, it would perhaps be rather 
far-fetched to hold that once they have 
subscribed, the fees must as of right be 
distributed in a particular manner. It 
seems to be rather doubtful, therefore, 
whether-thera is any sufficient reason for 
us tointerfere in second appeal with the 
Assistant Judge's finding that the pay- 
ments are voluntary payments. On the 
other hand, the defendant himself did not 
allege at the hearing of the suit that the 
payments were voluntary, and defendants 
Nos. 2 to 7 in the case, who are managers 
of the fair, admitted the plaintiff's claim. 
The. question whether a suit lies in a 
case of this kind is one of some difficulty, 
as is. pointed out in Mull&'s Commentary 
on 8. 9 of the Civil Procedure Code. There 
js a mass of decisions on the subject which 
are by. no means easy to reconcile, But, 
on the whole, I agree with my learned 
prother that the proper way of dealing with 
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this rather peculiar case is to apply the 
principle of such cases as Shankara bin 
Marabasapa v Hanma bin Bhima (4) and 
Narayan Vithe Parab v. Krishnajt Sada- 
shiv (5), that is to say, that a suit does not 
lie for the vindication of a mere dignity as 
distinguished from rights or honours or 
emoluments attached to an office by way 
of remuneration for services performed, 
It is true that in Narayan Vithe Parab 
v. Krishnaji Sadashiv (5) at any rate, 
the haks and babs in question were 
less valuable then those with which we 
are concerned.in the present case. It is not 
easy to draw a line between perquisites 
which are substantial enough to be called 
emoluments and those which are not. In 
Kali Kanta Surma v. Goursi Prosad Surma- 
Bardeuri (11), it was held that a suit claim- 
ing a right to regular offerings made out 
of the funds of a temple which are of a 
substantial value as emoluments is a 
suit of a civil nature. But in that case the 
offerings consisted of certain goats which 
were sacrificed regularly on the fourth day 
of every month. That being so the Oourt 
held that they were of substantial value as 
emolumenta and not merely tokens of 
dignity and on that ground the decision in 
Narayan Vithe Parab v. Krishnaji Sadashiv 
(5) was distinguished, 

In the present case, the plaintiff has 
stated in the course of his deposition, 
Ex. 68, as follows:—‘“The articles 
mentioned in paras, (a) and (b) of the plaint 
are worth in all Rs. 22. I did not suffer any 
material damage with respect to what has 
been mentioned in the other paras of the 
plaint. I have claimed Rs. 178 more by way 
of compensation for the loss of honour.” Bo 
far as the haks here claimed, therefore, are 
concerned, with the exception of these 
mentioned in paras. (a) and (b) of the plaint, 
it is clear from the plaintiff's own admission 
that the case is precisely similar to the one 
dealt with in Narayan Vithe Parab v. 
Krishnaji Sadashiv (5) and as regards 
those particular haks, as they are 
worth no more than Rs, 22 and are to be 
enjoyed at a fair which is held at intervals 
of not less than six and sometime as long as 
thirty-two years, this may reasonably be 
described as tr fling and asno more than 
“dignities’ or “symbols of recognition,” to 
quote the§ words used in Narayan Vithe 
Parab v. Krishanji Sadashiv (5), thatis mere- 
ly marks of respect to the persons holding 
hereditary offices in the village. 


. (12) 17 6.908. 
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At the close of his argument the learned 
Advocate for the appellant referred to the 
ease of Bashiakar v. Thatha Chariar (9) 
where it was held that, though damages 
cannot be awarded when the offerings are 
voluntary when once the voluntary 
offerings are contributed and the refusal of 
a peraon's right to participate in the fund 
causes damage, the Court will be entitled 
to award damages. Although this case 
may be said to lend a certain amount of 
support to the appellant’s contention, I do 
not consider that it is necessarily inconsistent 
with the Bombay decisions to-which I have 
referred, and in any case it was a suit fora 
declaration that the plaintiffs there were 
entitled to a certain office in connection with 
the temple. The question of the right:to 
the voluntary offerings arose incidentally; 
There ig no dispute that the claim to aa 
office is cognizable by the Civil Courts, and 
the case cited can be distinguished on that 
ground. 

Iagree that the appeal should be dismis- 


sed with costs. NS. 
Appeal dismissed. 


BOMBAY HIGH COURT. 
Quvin Revision AvpurcaTion No, 431 
oF 1929. 

November 18, 1930. 

Present :— Mr. Justice Patkar and Mr. 
: Justics Broomfield 
SHIVLAL BHURABHAI VORA— 

DEFANDANT—APPLIOANT 
versus 


BAI SANKLI—PuaiNT!FF — OPPONENT. 

‘Evidence Act (I of 1872), s. 92, proviso (8,—'Condi- 
tion . precedent", meaning of —Written agreement for 
maintenance—Contemporancous oral stipulation for 
chastity—Admissibility—Hindu Law—Widow—main- 
tenance—Claim under agreement—Chastity, whether 
condition precedent. ae . 

A condition precedent within the meaning of 
proviso (3) tos. 92, Evidence Act, isa condition 
without the fulfilment of which there is in effect no 
written agreement at alland no contractual obligation 
of any description. [p 414, col. 1.] . 

Jugtanund Misser v Nerghan Singh (2), Tiruven- 
gada v. Rangasamá (3), Vishnu Ramchandra v. Ganesh 
‘Krishna (5) and Walter Mitchell v. A. K. Tennent (5} 
referred to. co : 

In asuit brought by the plaintiff to recover main- 
tenance due under an annuity bond executed by the 
defendants, the latter sought to prove a contempor- 
aneous oral agreement that the plaintiff should con- 
tinue chaste in order to entitle her to mainten- 


ance : 
Held, that the bond having been acted upon for some 


time, the oral agreement could not be said to be a condis " 
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tion precedent to the operation: of the written agree- 
ment within the meaning of the proviso and so was 
not admissible in evidence [p 445, col. 1; p.446, col. 1.] 

The contention that a Hindu widow cannot recover 
maintenance under the Hindu Law if she is unchaste 
does not hold good where the widow sues under a 
specific agreement and not in her capacity as a 
widow, ([ibid.] 

Bhup Singh v. Lachman Kunwar (1), followed. 

Sathyabhama v. Kesavacharya (7), distinguished. 

Civil revision against the. decree of 
the Subordinate Judge, Viramgam, in 
Small Causes Suit No, 337 of 1929. 

Mr, H. V. Divatia, for the Applicants. 

Mr, J. G, Rele, for the Opponent. 

JUDGMENT : . 

Patkar, J.—In this case, the plaintiff, 
the sister-in-law of the defendants, had 
certain disputes in connection with her 
husband’s property which culminated ina 
family arrangement in the shape of an agree- 
ment by the defendants to pass an annuity 
bond in favour of the plaintiff for main- 
tenance. The plaintiff brought this: suit 
to recover Rs. 07 8.0 on the annuity bond 
dated October 13, 1924. The defendants 
contended that they were entitled to prove 
8 contemporaneous oral agreement by which 
the plaintiff agreed not to receive main- 
tenance if she did not behave well and 
assure the defendants that she continued 
chaste. = 

The learned Subordinate Judge, relying 
on the decision in the case of Bhup Singh 
v. Lachman Kunwar (1), held that such an 
oral agreement was not admissible in 
evidence. It is urged on behalf of the 
applicants that the agreement falls 
wi.bin proviso (3) of s. 92 of the Indian 
3vidence Act. The proviso runs as follows : 
—"The existence .of any separate oral 
agreement, constituting a condition preced- 
ent to the attaching of any obligation under 
any such contract, grant or disposition of 
property, may be proved.” : ; 

It is urged that before any obligation to 
pay any of the instalments accrued, the 
oral agreement set up by the defendants 
was a condition precedent to the enforce- 
ment of that obligation. In Jugtanund 
Misser v. Nerghan Singh (2) it was held that 
the condition falling within proviso (3) of 
e. 92 was a condition ofsuch a nature that 
until the condition was performed, there 
was in fact no written agreement at all, 
and it was further held that the true mean- 
ing of the words “any obligation" In proviso 
(3) is any obligation whatever under the 
contract, and not, as is contended by the 
defendants, some particular obligation 

(1) 26 A. 321; A, W.N. (1904) 13." 

(2) 6 0.458 at p. 435. n 
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which the ‘contract may contain. The 
condition, therefore, in order that it should 
fall under proviso (3) of s. 92 must be a 
condition non-fulfilment of which would 
preclude the agreement coming into force 
or having any operation at all. [n the pre- 
sent case the annuity bond was acted upon 
from 1924 to 1928, and it cannot be said 
that the oral agreement set up on behalf of 
the defendants was a condition precedent 
to the operation of the. written agreement 
or the attachment of any obligation under 
it. The view taken in Jugtanund Missar 
v.. Nerghan Singh (2) has been followed in 
Tiruvengada v. Rangasami(3)and Ramjibun 
Serowgy v. Oghore ‘Nath Chatterjee (4) and 
Walter Mitchell v. A. K. Tennent (5) and by 
ihis Court in Vishnu Ramchandra v, Ganesh 
Krishna (6); I think, therefore,that the view 
taken by the lower Oourt isright and the 
oral agreement set up in this case is not 
admissible in evidence. 


It is further urged thatthe plaintiff sues 
for maintenance, and she cannot recover 
msintenance under the Hindu Law if she is 
unchaste. The answer to thát contention 
is obvious that the plaintiff claims 
maintenance not in her capacity as widow 
entitled to it under Hindu Law, but under 
& specific agreement of annuity arrived at 
by a family arrangement between the par- 
ties. The present case resembles in its 
essential features the case of Bhup Singh v. 
Lachman Kunwar (1). 


We would, therefore, discharge the rule 
with costs, 


Broomfield, J.—The plaintiff's husband 
and the defendants were brothers and 
carried on a family business. After the 
death of her husband the plaintiff claimed 
a share in the business. There was a dis- 
pute between them which was referred to 
arbitration, and as it appears, owing to 
the efforts of the arbitrators, a compromise 
was effected and drawn up in the form of 
an annuity bond. The bond is Ex. 18 
and it is dated October 13, 1924. It referred 
to the fact of the dispute between the 
parties regarding the joint business and 
stated that the dispute had been mutuaily 
compromised and it had been decided that 
the defendantsand their heirs and assignees 

(3) 7 M. 19, 

(4) 25 C. 401. ` 
i00) 90 Ind, Cas. 59; 52 0.677; A. I. R. 1925 Gal, 


"n Ind. 059,073, 45 B. 1155; 28 Bom. L. R. 
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should pay the plaintiff during her lifetime 
Rs. 175 per annum by two equal instal- 
ments. There were certain other provisions 
in the document with which we are not 
concerned. It appears that the instalments 
were duly psid for four years after the exe- 
cution of the bond, and that then the 
defendants declined to pay on theallegation 
that the plaintiff had become unchaste, 
The plaintif accordingly brought a suit to 
recover Certain instalments due under the 
bond. ' 

TŁe defendants contended that they were 
entitled to adduce oral evidencein proof of 
an alleged contemporaneous oral agreement 
to the effect that the instalments of the 
plaintiffs annuity were only to be paid 
provided that the defendants were satisfied 
of the plaintiff's good conduct. The defen- 
dants’ claim to give evidence as to this oral 
agreement under provisos (2) and (3) to 8.92 
of the Indian Evidence Act. The trial 
Court held that the evidence was inadmia- 
sible and on that ground the present 
revieional application has been made to this 
Oourt. 


In support of the application Mr. Divatia 
has put forward two contentions, firstly, 
that the evidence of the alleged oral agree- 
ment is admissible under the two provisos 
to 8. 92 1 e., provisos (2) and (3), and, second- 
ly, that the payments agreed to be made to 
the plaintiff are payments by way of main- 
tenance and they are eubject to the ordinary 
rule of Hindu Law that awidow is only entit- 
led to maintenance dum costa, 


The first argument, it may be mentioned, 
was raised befere the trial Court, the 
second was not. Nothing has been said 
before us with regard to proviso (2). which 
says that the existence of- any separate oral 
agreement as to any ‘matter on which. a 
document is silent, and which is not incon- 
sistent with its terms, may be proved, We 
may take it, therefore, that any contention 
based on this proviso is not now pressed, and 
the reason is obvious, namely, that any 
provision to the effect that the payment 
should only be made to the plaintiff as long 
as she continued to be chaste, would be 
clearly inconsistent with the expressterms of 
the annuity bond, by waleh tne defendants 
bound themselves to make these payments 
every year for the period of the plaintiff's 
life. 

Proviso - (33 -is ‘as follows :— “The 
existence’ of any ‘separate oral agree- 
ment, constituting a condition precedent to 
the attaching of any’ obligation under any 


446 


such contract, grant or disposition of pro- 
perty, may be proved.” 


As regards that the trial Judge con- 
sidered thatthe case was on ali fours with 
the case of Bhup Singh v. Lachman Kun- 
war, (1). 
ment uder which an annuity was provided 
by way of compromise of a claim—not a 
claim for maintenance, but aclaim of title 
toimmovable property. The facts, there- 
fore, were similar to those of the present 
ease. Tho fact that the plaintiff in this 
case claimed a share in thefamily business 
and not a share in immovable property 
would not appear to make any material 
difference. The provisions of s, 92 of the 
Indian Evidence Act were not, however, 
considered by the Court in Bhup Singh v, 
Lachman Kunwar’ (|), and it becomes 
necessary, therefore, for us to consider the 
effect of proviso (3) tos. 92. The question 
is what is. the meaning of “a condition 
precedent" as that expression is used in 
the proviso. The meaning of the word 
“a condition precedent" has been con- 
Sidered ina number of cases referred to 
bymy learned brother, Jugtanund Missar 
v. Nerghan Singh (2), Tiruvengada v. Ran- 
gazami (3), Vishnu Ramchandra v. Ganesh 
Krishna (6), Walter Mitchell v. A. K, Ten- 
'nent(5), and others. Itis not necessary 
for me to go into them in detail. 
The general effect of this decision is 
that & condition precedent within the 
meaning of proviso (3) tos. 92 isacon- 
dition without the fulfilment of which 
there is in effect no written agreement at 
all and no contractual obligation of any 
description arises. It cannot be said that 
that applies to the case here. The obli- 
gation to make these annual payments to 
the plaintiff admittedly has arisen and 
payments have been made under it for four 
years already. Mr. Divatia argued that 
the annuity bond could be construed as 
an agreement under which the liability 
arises at the time of each and every in- 
stalment when it becomes payable, that 
is to say twice a year. The point isan 
interesting one but it is not one which in 
my opinion, can take this csse out of the 
authority of the series of cases to which 
I have referred. It cannot be said that the 
alleged àgreement could be regarded as a 
condition precedent to the attaching of 
any obligation under the contract. 


As regards the contention that the plain- 
tiff is in effect claiming maintenance, 
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and maintenance under the Hindu Law is 
only elaimable by a widow as long as she 
continues chaste, it is sufficient to say, 
as my learned brother has pointed out, 
that the plaintiff is not here claiming 
maintenance under the Hindu Law, but 
certain sums which she is entitled to receive 
under an express agreement in that behalf, 
In Sathyabhama v. Kesavacharya (7), the 
case of Bhup Singh v. Lachman Kunwar (X) 
referred to and dietinguished on the ground 
that it related toa compromise. which was 
arrivedat regarding a claim of a widow 
for possession of property as.heir. It was 
held accordingly that that decision had 
no bearing upon a cass in which a suit 
was brought bya Hindu widow for main- 
tenance and where although the rate of 
maintenance was fixed by agreement, the 
claim was made not onthe basis of the agree- 
ment but under the provisions ofthe Hindu 
Law. The case before us is similar to 
the case of Bhup Singh v. Lachman Kun- 
war (1) and clearly distinguishable from that 
of Sathyabhama v. Kesavacharya. 


I agree with my learned brother that the 
rule should be discharged. 


A. ; Rule discharged. 


(7) 29 Ind, Cas. 397; 39:M/058; 18 M. L. T. 28; 29 M.- 
L.J. 87, > - : 


BOMBAY HIGH COURT. 
O1vit Revision APPLICATION No. 269 
oF 1929, 
September 24, 1930. 
Present :—-Mr Justice Msdgavkarand 
Mr. Justice B irlee. i 
BALLING VITHALINGSAKHARPEKAR 
—APPLIOANT 


* versus 
SHRI DEVASTHAN FUND, GONDHALE 
. — QrPosrrE PARTY. 

Civil Procedure Code (Aet V of. 1908), O. XLVII, 
v. l—Application for review pending appeal—Com- 
appeal—Effect—Test of 
jurisdiction—Proper procedure, 3 
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Under O, XLVII, r.1, Civil Procedure Oode, the 
Court has no jurisdiction to entertain an application 
for review ifat the time of the prosecution of the 
application an appeal from the decree sought to be 
reviewed is pending, and a subsequent withdrawal 
of the appesl before the application comes on for 
hearing cannot cure the initial defect and give the 
Court jurisdiction to proceed with the application. 

The question of jurisdiction of the Court depends 
on the state of facts when the application was pro- 
secuted and not on what occurs subsequently. 

Pandu v. Devji (1), Ramavpa v. Bharma (2), Ram 
Prasad v. Asa Ram (3), Chenna Reddiv. Peddabbi 
Reddi (5), Pyari Mohan Kundu v. Kalu Khan (6), 
ang Naryann Purshottam v. Laxmibai (7) distinguish- 
ed. 

Dictum:—The provision of law could be easily com- 
plied with in such cases by the simple process of 
filing an application for review first and the appeal 
subsequently. 


Civil revision application against the 
decision of the District Judge, Ratnagiri, in 
Miscellaneous Appeal No. 22 of 1997. 


Mr. G B Chitale for the Applicant. 
Mr. KE. H. Kelkar for the Opposite Party. 


JUDGMENT. 
Madgavkar, J.—This is an applica- 
tion in revision against the order of the 
District Judge holding that the petitioner's 
application to review his judgment was 
not competent. 


It is argued for the petitioner that the 
appeal having been withdrawn before the 
application for review came on for hearing, 
the withdrawal of the appeal was tanta- 
mount toa non. preferring of the appeal on 
the consistent decisions of this Oourt in 
Pandu v. Devji (12, Ramappa v. Bharma 
(2, and the view of the Allahabad High 
' Court in Ram Prasad v. Asa Ram (3). It 
is argued for the opponents that on the date 
when the review application was filed the 
second appeal was pending andhad not 
been withdrawn, and therefore under O. 
XLVII, r. J, Oivil Procedure Code, the 
review application was not competent and 
ns rightly dismiesed by the District 

ourt. 


Apart from the slight alteration in the 
Code of Oivil Procedure by the words “no 
appeal bas been preferred,” the difficulty is 
occasioned by the hardship of the present 
rule in ceses where fresh evidence is dis- 
covered after an appeal has been filed ; and 
it wes to meet this difficulty that this Court, 
from Namabhai Vallabhdas v. Nathabhai 
Haribhai (4) to Pandu v. Devji (1), has held 


(1) 7 B. 287. 
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that in such cases the appellant might be 
allowed to withdraw his appeal if he wished 
to prosecute his application for review. At 
the same time it was pointed out by Sargent 
O. J,in Pandu v Devji (1), at page 28 * 
that : ‘the intention of the law seems merely 
to be to prevent a party, against who:n 
judgment has been passed, from availing 
himself of two remedies at one aud the same 
time, and applying for a review while his 
appeal is pending.” 


In the presentcase, on the facts as ad- 
mitted by the petitioner, his fresh evidence 
was discovered before he filed either the 
second appeal in this Oourt or an applica- 
tion for review in the District Court ; and 
it was therefore open to him to comply with 
the law by filing his application for review 
firat and then his second appeal, in which 
case the mere filing of the second appeal 
subsequently would not cause his applica- 
tion for review io fail: Chenna Reddi v. 
Peddabbi Reddi (5), Pyari Mohan Kundu 
v. Kalu Khan (6) and Narayan Purshottam 
v. Laxmibai(7). Evenin Ram Prasad v. 
Asa Ram (3) itis to be noted, unlike the 
present case, that the fresh evidence was 
discovered after the filing of the appeal. 
The question of the jurisdiction of a Oourt 
depends on the state of facts when the ap- 
plication was made, not on what occurs sub- 
sequently. Onthe date when the present 
application for review was made, the appeal 
had not been withdrawn, and therefore, both 
on the words of the section and on the de- 
cided cases, the application for review was 
not competent. To allow the contention for 
the petitioner and to hold that his subsequ- 
ent withdrawal of the appeal after the filing 
of the review application places him in the 
same position as though he had complied 
with the law as he actually could have done, 
ie; in our opinion, to go beyond the decided 
cases, and, to allintents and purposes, to 
nullify the law aslaid down in, O. XLVII, 
r. 1 Civil Procedure Code. The remarks of 
Jenkins O. J., in Ramappav. Bharma (2), 
are relied upon because an appeal is allowed 


(2) 30 B. 625; 8 Bom, L. R. 842. 

(3) 61 Ind. Cas. 334; A. I. R. 1921 All. 197; 43 All. 
288; 19 A. L J, 24. 

49B H OR 89. 

(5) 2 Ind. Oas. 502; 6 M, L. T. 135; 19 M. L. J. 388; 
32 M. 416. i 

(6) 41 Ind. Cas. 497; 44 O. 1011. 

(7) 23 Ind. Cas. 513; 38 B. 416; 16 Bom. L. R 
189. 
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to be withdrawn in order to enable the 


‘appellant to progeeuteshis application for 


review. It would be carrying the fiction too 
far to countenance the violation of the 
express terms of the order with which, “in 
the present case, the petitioner could easily 
have complied; and we should in fact have 
to hold that the application was not com- 
petent on the date it was made, butthat it 
became subsequently competent by reason 
of the withdrawal afterwards. We see no 
reason to extend the decisions to the extent 
to which we areinvited for the petitioner, 


‘for, as we have already observed, on the 


present facts, he could easily have complied 
with the provisions of the law by the simple 


‘process of filing an application for review 
first and his appeal subsequently. If he 


has not chosen to do so, there appears no 


"reason! why the Court should countenance 


[3 


such a violation by extending the fiction to 
the extent sought, 


Wor these reasons I agree, on the whole, 
that the decision of the District Court was». 


-correct and that the application for. review 


was not competent when it was filed, and 
was therefore rightly dismissed. ‘The rule 
is discharged with costs on the petitioner. 


Barlee. J.—The petitioner an unsuc- 
ceseíul plaintiff. filed an’ appeal to the 


-District Court, .Ratnagiri, and failed. He 


then preferred a second appeal to this Court 
and, while it was pending, filed in the 
District Court an application forreview, on 
the plea that he bad discovered fresh evi- 
dence. .After making the application he 
withdrew his second ‘appeal and the.ques- 
tion. is whether‘the ‘District . Court. had 
jurisdiction to.accept the review applica- 
tion. T. S EUM 


An application for review of an appeala- 
‘ble decree is allowed if and only if no appeal 


hes been preferred. But, in this case,'it hae 


been contended, on the authority of -Ram- 
appa vy. Bharma (2) and Ram Prasad'v. Asa 
‘kam (3), that since the second ‘appeal: was 
withdrawn we are entitled to assume that it 
was never preferred. The Bombay case 
was however on different facts An. appeal 
was preferiéd' and: summarily dismissed, 
ano subsequently an application was made 
for review. This applization was rejected, 
and though Sir Lawrence Jenkins, U.J," 
accepted tne process of reasoning which has 
now become part of the established practice 
he was unable to go further and say that “mo 
appeal had been preferred when the Court 
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had actually dismissed one. The practice 
referred to was one established by a line `of 
cases ending with Pandu v. Devji (3) in 
which Sargent, O. J., held that (page 225*): 
"if the Full Bench in Nanabhai v Natha- 
bhai (4) was justified in holding that the 
effect of allowing a special appellant to 
withdrew his second appeal wasto treat it 
as having never been admitted, it is not 
going further to say that ¥y the same 
process an appeal may be treated a8. having 


never been preferred." 


The rule, then, is that if a litigant, who 
has filed an appeal, wishes to apply for & 
review, he may do so if he first withdraws 
his appeal. Thus, when-there is no appeal 
on record, he is entitled-to the benefit of a 
fiction that none has been preferred. But 
that fiction is not available to the present 
applicant since it conflicts with the fast that 
an appeal was actually on record, He has 
to rely on an extension of therule which 


-was approved by the Allahabad High Court 


in Ram Prasad v. Asa Ram (3). According to 
the Bombayrule alitigant who has appealed 


‘is entitled to say in that he has not preferred 


an appeal if he has already withdrawn it 
before applying for a review, The Allah- 
abad rule is that heis entitledto say the 
same if he intends to withdraw it and 
actually does so. But practically this means 
that a Oourt, in deciding a question of 
jurisdiction, will be deciding it on the facts 
as they exist at the dateof the hearing 
and not on the facts existing at the date of 
the application. This seems to me to 
violate the fundamental rule that -jurisdic- 


tion depends on the circumstances obtain- ' 


ing at the time when a Oourt is asked to act. 
If this view is correct, I must respectfully 
differ from the Allahabad decision. I do 
not think that the rule of practice of our 
Court should be further extended, and I 
would reject. this application. : 


A. Application rejectéd, 





*Page of 7 B.— [sd]. 
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|: NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Sgoonp Orvin APPEAL No. 195 or 1997. 
September 10, 1930. 
Present :—Mr. Jackson, A. J. C. 
PRABHULAL-—-APPELLANT 
versus i 
JHADURAMSAO AND oranes— 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 8—~Re- 
pealing and Amending Act (X of 1927), s. p— Attested’, 
definition of Amendment of definition, whether re- 
trospective. 

The amendment tothe definition of the word 
‘attested’, in the Transfer of Property Act, introduced 
by Act X of 1927, was intended to give the definition 
of ‘attested’ retrospective effect and the meaning 
of that amendment cannot be controlled by the 
general saving clause enacted in that and subsequent 
Acts. 


Palaniappa Chettiar v. S. Rajagopala Pandarathar 
(1), dissented from. 


Second appeal against a decree in Civil 
Appeal No, 71 of 1926 in the Oourt of the 
Additional District Judge, Bilaspur, dated 
the 9th of December, 1926, sin Civil Suit 
No. 212 of 1925. : 


JUDGMENT.—This appealarisssfrom 
asuit on a mortgage, the validity of which 
is challenged on two grounds, firstly, that 


the mortgage-deed had not been valialy at- - 


tested and secondly, that there has been a 
fraud on registration by the inclusion in the 
deed of a house at Mungeli which did not 
belong to the mortgagor in order to enable 
the deed to be registered at Mungeli, 

The deed has been validly attested with- 
in the meaning given to the word ‘ attested’ 
by the definition inserted in s. 3 of the Trans- 
fer of Property Act by s, 2 of Act XXVII of 
1926, That definition runs as follows: “ ‘at- 
tested 'in relation to an instrument, meane 
attested by two or more witnesses, each of 
whom has seen the executant sign or affix 
his mark to the instrument or has seen some 
other person sign the instrument in the 
presence and bythe direction of the execut- 
ant or has received from the executant a 
personal acknowledgment of his signature 
or mark or of the signature of such other 
person and each of whom has signed the 
instrument in the presences of the execut- 
ant, but it shall not be necessary that more 
than one of such witnesses shall have been 

„present at the same time, and no particular 
‘form of attestation shall be necessary.” 
There has been some difference of opinion, 
however, a8 to whether this provision had 
retrospective efféct and by the Repealin 
and Amending Act 1927 (X of 1927) the 
definition was amended by insertion after 
the word ‘means ’ of the words “and shall 
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be deemed always to have meant.’ In s, 4 
of that Act, however, the following saving 
clause appears ; “and this Act shall not 
affect the validity, invalidity, effect or con- 
sequences of anything already done or 
suffered or any right, title, obligation or 
liability already acquired,accruedor incur- 
red or any remedy or proceeding in respect 
thereof, or any release or discharge of or 
from any debt, penalty, obligation, liability 
claim or demand or any indemnity already, 
granted, orthe proof of any past act or 
thing,” This section was repealed by the 
Repealing Act, 1927, (XII of 1927), but a 
similar saving clause was enacted. The 
Repealing Act, 1927, (XII of 1927) has 
in turn been repealed by the Repealing and 
Amending Act, 1928, (Act XVIII of 1928); 
but again the saving clause has been en- 
acted. 

A Bench of the Madras High Oourt, in 
P. L. M. Palaniappa Chettiar v. S. Rajagopala 
Pandarathar (1) has held that the saving 
clauses enacted in Act X of 1927, mean that 
the amendment of the definition of ‘attested 
by the insertion of the words ‘and shall be 
deemed always to have meant’ has not the 
effect of giving retrospective effect to the 
definition, With due respect I cannot agree 
with the view taken by the learned Judges 
of the Madras High Oourt. It seemsto me 
to ignore the elementary principle of con- 
struction that when the intention of the 
Legislature is clear, effect must be given 
to it. I have not the slightest doubt that the 
amendment made by Act X of 1927 was 
intended to give the definition of'attested' 
retrospective effect and that the meaning 
of that amendment cannot be controlled 
by the general saving clause enacted in 
that and subsequent Acts, I agree, there- 
fore, with the lower Appellate Court that 
the deed was validly attested. 

As to the fraud on registration, the 
lower Appellate Court had held that the 
house at Mungeli, included in the mort- 
gage-deed, belonged to the mortgagor. 
There is the evidence of Ranjisao (P. W, 
No, 4) wha deposes that he sold the house 
to the mortgagor some time before the 
mortgage and there is thus the evidence 
to support the finding of the lower Appel- 
late Oourt. It is urged that the Court has 
misappreciated the evidence given by 
Ranjisao and overlooked indications in 
the deed itself but that is not a contention 
that i can consider, If I considered je 
question of fact, it is quite possible that 

D Ind. Cas. 407; A. I. R, 1928 Mad. 113; 1928 M, 
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JUDGMENT.—The plaintiff Bana Bai 


that of the lower Appellate Court, but even is related to defendants Nos. 2 and 3 as 


if I did, I would not be entitled to reverse 
that Court’s finding. 


The appeal fails and is dismissed with 
costs. 


A. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

Saoou» CivinL APPEAL No 238- B or 1929. 

July 23, 1930. 
Present; —Mr. Niyogi, A. J. C. 
Musammat BANA BAI—PraINTIFF— 
APPELLANT. 
versus 
OHANDRABHAGA anp oTBERS—DEFEND- 
ANTR— RESPONDENTS, 

Maintenance—Provision for delivery of possession 
of land on default—Nature of agreement—Specific 
performance—Bona fide purchaser's rights— Possession, 
whether penal—Contract Act (IX of — 1872), s. 74— 
Interpretation of deeds—Harmonious construction. 

The first defendant executed a deed of maintenance 
in favour of the plaintiff agreeing to pay her a cer- 
tain sum of money every year for her maintenance, 
and if default was made, to deliver to the plaintiff 
possession of a certain field for cultivation and ap- 
propriation of profits in lieu of maintenance. De- 
fendant No. 4 purchased the property without notice 
of the plaintiffs right and effected improvements 
thereon. Default was made and the plaintiff sued for 
possession : : 

Held, (1) that the document didnot transfer any 
right to the plaintiff but was only an executory 
agreement to be enforced if the plaintiff wished to 
exercise her option; |p. 451, col. 2.] 

(2) that, in the circumstances of the case, as the 4th 
defendant was willing to pay the maintenance, the 
agreement could not be specifically enforced; 
[ibid.] i 

(3) that the provision for surrender of possession 
of the field wasin the nature of a penalty within s. 


74, Contract Act, and the Court was not bound to 
enforce it. |p. 452, col. 1.] 
Maung Ba Oh v. Motor House Co., Lid. (4), Maya- 


chand Marwari v.Sonba Bhoer (2) and Deorao v. 
Amladas (3), referred to. 

Tt is a rule of construction applicable to all 
written instruments that the instrument must be 
construed as a whole in order to ascertain the true 
meaning of several clauses and the words of each 
clause must be so interpreted as to bring them 
into harmony with the other provisions of thé in- 
strument. [p. 451, col. 1.] 

Ordinarily a Statute is not retrospective. [p. 452, 
col, 1.] 

Mr. M -R Bobde, for the Appellant. 

Messrs B. W. Joshi, A. V. Khare and W, 


B. Pendharkar, for the Respondents. 


follows: 


KRISHNAJI 





` 
Baliram—Ohandrabhaga 
Defendant No. 1. 


Bana Bai-Panduji 
Plaintiff. 





Sukhdeo 
Defendant No. 3. 


Gopala 
Defendant No.2 


Defendant No. 1 Ohandrabhaga acting 
on behalf of defendants Nos. 2and3 exe: 
cuted a deed of maintenance in favour of 
the plaintiff Bana Bai on 2ist August, 1920, 
Ex. P-l, agreeing to pay Ks. 175 every year 
in January, but that on default in payment 
in any year field survey -No. 101, area 17 
acres and 3 gunthas, revenue Re, 14, Mauza 
Sirasgaon, Tahsil Chandur, was agreed to 
be delivered to the plaintiff for cultivation 
and appropriation of profits in lieu of 
her maintenance. The plaintiff 'alleged 
that she received regular payments up to 
1/th January, 1927, but that she did not 
receive her maintenance which was due on 
7th January, 1928. She has therefore, 
filed the suit for possession of the aforesaid 
field. The contesting defendant in the 
case is one Krishnaji, defendant 4, who has 
purchased the field from defendants Nos. 1 
to 3 on 14th March, 1927. He contended 
that he wasa bona fide purchaser for value 
and that he had effected permanent improve- 
ments in the field, He was ready and. 
willing to pay Rs. 175 asccrding to the 
terms of Ex. P-1, but contended that the 
clause in the maintenance-deed giving the 
plaintiff aright to take possession of the 
field was penal and, therefore, unenforceable, 
The defendant has already deposited the 
amount of Rs, 175 with 2 per cent. interest 
thereon es damages. 

The trial Court held that defendant No. 4 
purchased the field for Rs. 3.500 without 
notice of the plaintifi’s right, that he spent 
Rs. $00 for effecting permanent improve- 
mente, that the annual lease money of the 
field amounted to Re. 500 and that the con- 
dition in the maintenance deed as to the 
delivery of possession of the field in suit 
was in the nature of penalty and, therefore, 
unenforceable: if consequently passed a 
decree for Rs. 175 with interest at 2 per 
cent. from 7th January, 1928, til the date 
of the judgment and dismissed the plaintiff's 
claim for possession. The lower Appellate 
Court agreed with the findings .of the trial 
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Court and confirmed the decree. 
plaintiff has come up in second appeal. 
The learned Oounsel for the appellant 
contends that on a proper interpretation of 
the maintenance-deed Ex, P 1 it should be 
held that the condition as to delivery of 
possession of the field was an integral part 
of the contract, that as the document 
was registered the right of cultiva- 
tion should be deemed to have been 
transferred to the plaintiff. He also contends 
that sin accordance with s. 3, ‘Transfer 
of Property Act, as amended by Act 
XX of 1929, it should be held that as 
the deed was registered, the respondent 
Krishnaji had notice of the rights created 
in favour of the plaintiff. The learned 
Oounsel for the respondent argues that the 
condition as to delivery of possession 
amounts to a penalty as it involves for- 
feiture. In the first instance, the main- 
tenauce-deed Ex, P-1 is to ba properly 
interpreted. It is arale of construction ap- 
plieable to all written instruments that the 
instrumeat must be construed as a whole 
in order to ascertain the true meaning of 
several clauses and the words of each clause 
must be sointerpreted as to bring them 
into harmony with the other provisions of 
theinstrument. if that interpretation does 
no violence to the meaning, of which they 
are naturally susceptible, the best construc- 
tion of deeds is to make one part of the 
deed expound the other andso to make all 
parts agree and effect must as far as pos- 
sible be given to every part and every word 
of every clause: Halsbury's Laws of Eng- 
land, Vol. 10, p. 438; see also Muthu Chet- 
tiar v, Meenakshisundaram Aiyar (1). 
Applying this principle of construction 
tothe maintenance-deed, Ex. P-1, it would 
appear that the executants undertook to 
pay Rs. 175 every year solong as the plain- 
tiff was alive, but if the amount was not 
paid in any year, the plaintiff was to take 
possession ofthefield and appropriate the 
profits, There is again clear mention that 
the ownership of the fisld would always be 
with the executants and that the plaintiff 
should not claim to be the owner thereof 
and that the deed was valid til plaintifi's 
death. Taking all these passages together. 
it appears clear that the executants' liability 
to pay Rs. 175 every year continued during. 
- the lifetime of the plaintiff, Ifin any parti- 
cular year the stipulated amount was not 


(1) 107 Ind. Oas. 1; A. I. R. 1928 P. C. 35; 54 M. L. 
J. 82; (1928 M. W. N. 91; I. L. T. 40 Mad. 47; 5 O. W. 
N. 166; 39 Bom, DL. R. 261; 47 O. L.J. 183; 27 L.W. 
395; 32 O. W. N. 569; 26 A. L. J, 488 (P. O). 
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paid, the plaintiff was given the option te 
take possession. It does not appear that 
as soon as the plaintiff took possassion the 
executants gotclear of their liability for 
maintenance, It gives option tə the plain- 
tiff either to demand Rs. 175 or to take 
possession of the field in lieu of the amount 
which remained unpaid. There is nothing 
in the deed which would prevent the 
plaintiff from handing over the field back 
the next year and revart to her claim of 
cash maintenanca, Asthe document gives 
the plaintiff an option to claim possession, 
but does not contain any condition that 
after delivery of possession the executants' 
liability for maintenance was dis»harged, 
it follows that the right in the field was not 
transferred to the plaintiff, In respect of 
the field it was only an executory agreement 
to be enforced specifically in case the 
plaintiff exercised her option to take posses- 
sion of the land. Now that she, in exercise 
of her option, demands possession it is to 
be seen whether she is entitled to that 
relief, Saction 5, Specific Relief Act, runs as 
followa: “Specific relief is given: (a) by 
taking possession of certain property and 
delivering it to a claimant; (b) by ordering 


‘a party to do the very act which he is under 


an obligation to do.” 

I hava to sae whether the respondent 
could be ordered to transfer possession in 
accordance with the agreement. Tho plain- 
tiff can get such relief as on equitable con- 
siderations she will be found entitled to. 
Section 12, cl. (b), Specific Relief Act, lays 
down that when thera exists no standard 
for ascertaining the actual damage caused 
by the non-performance of the act agreed 
to be done, theapecific performance of any 
contract may in the discretion of the Court 
be enforced. Again,s.21,cl, (a), runs as 
follows: “The following contracts cannot be 
specifically enforced: (a) a contract for the 
non-performance of which compensation in 
money is an adequate relief.” 


In view of this law I have to ses whether 
specific relief is the only remedy. The 
circumstances that the respondent has paid 
full value and without notice of the plain- 
tiffs claim, that he has spent Rs. 900, as has 
been held by the Oourts below, on per- 
manent improvementa of the land, and also 
thatheis willing to pay Rs. 175 every year 
and that he has also paid interest at 2 per cent, 
by way of damages, are sufficient to justify 
a rejection of the plaintiffs claim for pos- 
session, This will be the result even on 
the assumption that the condition as to 
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"rausfer. of. possession is valid and en- 
forceable,, . . 

The learned. Counsel.for the respond- 
ent eontends.:that.the stipulation is by 
way of . penalty, and relies on Shrikisan 
Mayachand “Marwari. v. Konba Bhoer (2) 
and ‘Deorao ' v. Amiadas (3) Although, 
these cases do not directly apply, the 
provisions of 8. 74, Contract Act, will apply, 
as I hava already held that this condition 
only gives an option to the plaintiff to 
demand possession. It would follow that 
the object was to induce the executants to 
pay up the amount as soon as the demand 
for possession was made. It was undoubt- 
ediy therefore in the nature of penalty 
as has been. held by the Uourts below. 
According to 8, 74, if the ‘contract contains 


‘any stipulation by way of penalty, the. 


‘party complaining of breach is entitled -to 
‘receive compensation, and it was on thia 
principls that in Maung Ba Oh v. Motor 
House Co., Ltd. (4) their Lordships declined 
‘to passan order enabling the plaintiff to 
‘seize the property. The respondent's 
‘learned. Counsel also referred to e. 114, 
Transfer of Property Act, under which the 
Court has power to relieve forfeiture for 
noa-psyment of rent. I am inclined to 
think that that is a special provision which 
is applicable to the case between landlord 
and tenant ana has no application to the 
‘present case. 

The. learned Counsel for the appellant 
argued that e. 3, Transfer of Property Act, 
‘as amended -by-Act XX of 1929, should be 
applied and by reason of registration of the 
document knowledge of the existence of 
this.rightin favourof the plaintiff on the 
part.of the respondent should be implied. 
-I do not see my way to accept this conten- 
‘tion. Ordinarily, Statute is not retros- 
'pective, and it can never be so when the 


‘amending statute itselt lays down that the ‘ference of undue influence, the Court has power to ad- 


amendments would not affect transactions 
before the first day of April, 1930.896 s. 63, 
Act XX of 1929, There is no doubt that 
‘Hix.:P.1 creates a charge in favour of the 
‘plaintiff on the field in suit, and the re- 
spondent is undoubtedly liable to pay 
Rs. 175 every year on the day specified in 
the document. 

The appeal is, therefore, dismissed. The 
‘appellant shali pay the costs of the re- 
‘spondent in this Oourt and the lower Ap- 


pellite Court, and the costs in the trial . 


DIN. L. R. M. ' 

(3) 43 Ind. Oas. 952; 14 N. L. R. 21. 

(4) 126 Ihd, Cas, 132; A. (I. R. 1929- Rang. 368;-7 
Rang.481. .. . - AN 
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Court will be paid as ordered by that 
Court. 
Aye Appeal dismissed. 


NAGPUR JUDICIAL COMMIS. 
SIONER’S COURT. 
Szconp OrviL APPEAL No 384 oF 1929, 
July 18, 1930, 

Present :—Mr. Niyogi, A. J. O. 
SHEOCHARAN—ApPELLANT 
versus 
OCHANNULAL—Retsponpent, 

Civil Procedure Code (Act V of 1908),.°0. VI, v, 2— 
Contract Act (IX of 1872), ss. 16, 19 (a)—Undue in- 
fluence—Absence of specific pleadings—Plea of mis- 
representation not substantiated—Power of Courtto 
give relief—Dealing with young person—Onus of 
proof of absence of undue influence—Injluence and 
unfair bargain—Presumption. 

When any person deals with one who has just at- 
tained majority and is inexperienced, the burden of : 
proving that the contract was madein good faith and . 
for adequate consideration lies on the person who takes 
the benefit of the contract [p. 454, col. 1.] 

Moti Gulabchand v. Mahomed Mehdi Tharia Topan 
(2) and Oficial Assignee of Madras v. Sambanda . 
Mudaliar (3), referred to.. — 

Mere proof of "influence", viz. that a certain party 
is in a position to dominate the will of the other does 
not necessarily signify thathe used his influence to 
the prejudice ofthe other party. But if, along with | 
influence, there is the element of the transaction 


, being unconscionable, an inference of undue influence 


can fairly be drawn. [p. 451, cols. 1 & 2,] 
Poosathurai v. Kannappa Chettiar (4), explained. 
The failure of the plaintiff to substantiate a plea 

of misrepresentation will not disentitls him from ° 


- getting such relief, as under the circumstances proved, 


heis entitled to. [p.454, col. 2,] ; 

Where a sale-dead was executed under cireumstances 
which have givenan unfair advantage to the domi- 
nating party, that sale cannot be upheld in a Court of 
Law even though the plaintiff is not able to prove any 
misrepresentation. [tbid] 

If there are facts on the record to justify the im- 


minister relief although the plea of undue influence 
was not specifically raised. All that the Court has 
toseeis that the adversary of the party pleading 
undue influence is not taken by surprise. |p. 453, col. 


2. i 
Isi Gangadhar Tilak v. Shrinivas Pandit (1), dis-. 
tinguished. i i 
Second appeal from a decree of the Addi- 
tional District Judge, Bilaspur, dated the 
3rd April 1924, 
Mr. M. R. Bobde, for the Appellant. 
Mr. D. N. Chowdhary, for the Respondent, 
JUDGMENT.—The appellant . pur- 
chased a house for Re. 300 from the réspond- 
ent on 24th January, 1928. “Soon after thia 
sale there arose: differences between the 


“parties out. of which criminal proceedings 
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arose and eventually a suit has been filed 
by the vendor-respondent for cancellation 
ofthe sale.deed. The respondent pleaded 
in the first Court that the sale-deed was 
got executed by the appellant while the 
respondent was under the influence of a 
drug and that he was induced to execute 
the sale-deed on a fahe representation that 
a mortgage deed was"being executed. The 
plaintiff respondent also pleaded in para 15 
of the plaint that the defendant, who is the 
appellant here, was his cousin, and that 
he was helping him in the execution pro- 
ceedings that were in progress in which the 
house in suit was attached and that the 
appellent, taking unfair advantage of his 
position, induced the respondent, who was 
young and inexperienced, to sell the house 
in suit for Rs. 300, while it was worth 
Rs. 1,000. The defendant-appellant travers, 
edall the pleas raised inthe plaint. Proper. 


issues were framed including the one, which. 


isrelevant for the. purpose of this appeal. 
That issue was: ^Whatis the value of the 
house in suit, and has it been sold for an 
inadequate consideration as alleged? If so, 
can the sale be set aside?” 

The first Court held that the respondent 
did not execute the sale-deed under intoxi- 
cation and that there was no misrepresen- 
tation on the part of the appellant as to the 
document being a morigage-deed and not 
asaledeed. It also found that the value 
of the house was Rs. 500.: On these findings 
the first Court dismissed the suit. 


The Appellate Court agreed with the Oourt 
of first instance that there was no misrep- 
resentation on the part of the appellant as 
to thé document being a mortgage-deed; 
but it found that the value of the house was 
Rs, 800 and, in view of the circumstances, 
that the plaintiff had just attained majority 
and relied solely upon the advice of. the 
appellant, who was his close relation, in 
defending the suit during the pendency of 


‘which the house had been attached beiore. 


judgment, it raised a presumption of undue 
influence and laid the burden on the defend- 
ant-appellant of proving affirmatively that. 
no unfair advantage was taken by him. As 
this burden was not discharged, the lower 
Appellate Court came to the conclusion that 
itwas brought about by undue influence 
‘and consequently decreed the claim of the 
plaintiff-respondent. . 

Tt is contended here that the lower Appel- 
late Court decided the case on a point 
which was not raised in the trial Oourt. It 
- ig also contended that in view of Bal 
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Gangadhar Tilak v. Shrinivas, Pandit (1) 
it was necessary. to plead specific facts con ' 
stituting undue influence and definite issue® 
ought to have been settled. Itis again con" 
tended that as the plea of misrepresentation 
in regard to the document being intended to 
be a mortgage-deed was found to be false, 
the plaintiff's suit ought to have been dis- 
missed.. This last contention is made with 
reference to s. 19 (a), Oontract Act, and it 
amounts to this: that if it. was proved: that 
the defendant actually misrepresented the 
nature ofthe document being a mortgage 
deed, then it could have been enforced as 
a mortgage-deed; but inasmuch as two 
Courts have held that there was no such 
misrepresentation, the. plaintiff cannot be 
given any relief on the. ground that the 
document is void. Itis no doubt true that 
the allegations amounting to fraud and 
undue influence were mixed together, but 
it would appear from the perusal of para. 15 
of the plaint that the allegations ' from 
which an-inference of undue influence could 
be drawn were made in distinct terms, 
and although there is an allegation of 
misrepresention, it is possible to separate 
the case of misrepresentation and fraud 
on the one hand and of undue influence 
on the otber. 

Order VI, r. 2, requires the party to 
state material facts and r, 4 lays an obliga- 
tion on the party to state the particulars 
which would amount to misrepresentation 
or undueinfluence, The facts having been 
stated by the plaintiff, it was for the Court 
to draw the inference of fraud or undue in- 
fluence as the case may be. His case properly 
understood was that, in the first instance, 
the defendant led him to believe that the 
document. which he was called upon to 
execute purported to be only a mortgage 
deed and that, in any case, the document 
was void in view of the extrame inadequacy 
of price and the relative position of the 
parties Iam inclined to think that if there 
‘are facts on the record to justify the infer- 
ence of undue influence, the Oourt has 
power to administer relief notwithstanding 
inartistic pleadings. All that the Court has 
to see is that the adversary of the -party 
pleading undue influence is not taken by 
surprise. In this case, although the plea 
of undue influence was not expressly raised 
by the plaintiff, still he placed before the 
Court all the facts from which such 


(1) 29 Ind, Cas, 639; A. I. R. 1915 P. C. 7; 421. A. 
135; 39 B. 441; 13 A. L. J. 570; 19 C. W. N. 729; 17 
Bom. L. R. 527; 18 M. L. T. 1; (1915) M. W. N, 484; 2 
L, W.611 (P. G3). 


eas 
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inference could justifiably be drawn. 
An issue was framed on the facts pleaded. 
Section 16, sub-e. (3), Contract Act, runs: 
“Where. a person who is in a position to do- 
minate the will of another, enters into acor- 
tract with him, and thetransaction appears, 
on the face of it,or on the evidence adduced, 
to be unconscionable, she burden of proving 
that such contract was not induced by undue 
influeuce shall lie upon the person in a posi- 
tion to dominate the will of the other." 

Now the fact that the appellant attempted 
to represent the respondent a8 a minor and to 
get himself appointed as his guardian—(see 
Ex. P-1)—clearly shows that the respondent 
relied upon the appellant as his guide and 
mentor. The respondent found himself in 
a sad predicament by reason of the attach- 
ment of his house and was looking about for 
some device to save it. The value of the 
house was Rs. 800, as has been found by 
the lower Appellate Court. These facts were 
fully brought to the knowledge of the appel- 
lant in the course of the suit and it was for 
him to explain how without exercise of undue 
influence, he succeeded in inducing the 
respondent, who had just attained majority, 
and was inexperienced, to part with that 
house for nearly one-third of its value. 

As a matter of fact when any person deals 
with one who has just attained majority 
and is inexperienced, the burden of proving 
that the contract is made in good faith and 
for adequate consideration lies on the per- 
son who takes the benefit of the contract 
vide Mott Gulabchand v. Mahomed ‘Mehdi 
Tharia Topan (2) and Official Assignee of 
Madras v. Sambanda Mudaliar (3). The 
appellant cannot but admit that he wasin a 
position to dominate the will of the respond- 
ent and that he by purchasing property 
worth Rs. 800 for Rs, 300 has obviously 
made an unfair gain for himself, The case 
reported in Poosathurai v. Kannappa Chet- 
tiar (4) properly interpreted supports the 
ease of the respondent. Their Lordships of 
the Judicial Committee, indeed, point out 
that mere proof of “influence,” viz, that a 
certain party is in & position to dominate 
the willof the other does not necessarily 
signify that he used his influence to the 
prejudice of the other party but their Lord- 
ships’ observations elsewhere unmistakably 


3 


(2) 20 B.367. . 


(3) 60 Ind. Cas, 205; 43 M. 739; 39 M. L. J. 345; 28 M. 


(4) 55 Ind, Cas, 447; A. I. R. 1920 P. O. 65; 47 IL A. 
1; 43 M. 546; 38 M. L J. 349; 11 L. W. 455;18 A. L. J. 
344; (1920) M. W. N. 317; 24 P. L R. (P. O.) 62: 22 Bom, 

LIR. £35; 13 Bur, L. 1.28 27 M L. T. 316 (P. C.). 
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show that if, along with infiuence, there 
is the element of the transaction being 
unconscionable, an inference of undue influ- 
ence canfairly bedrawn. Their Lordships 
observe as follows: ‘And where ihe rela- 
tion of influence, as above set forth, has 
been established, and the second thing is 
also made clear, viz, that the bargain is 
with the 'influencer' and in itself uncons- 
cionable, then the person in a position to use 
his dominating power has the burden 
thrown upon him, and it is a heavy burden, 
of establishinglaffirmatively that no domina- 
tion was practised so as to bring about the 
transaction, but that the grantor of the deed 
was scrupulously kept separately advised in 


the independence of a free agent.” 


On the facts of that caseit was held proved 
that the consideration of the sale was utiliz- 
ed for purposes of necessity and that the 
executants were acting in consultation with 
their elders who guarded theirintereste. In 
this case can the appellant affirm that his 
purchase of the property worth Rs. 81.0 for 
Rs. 310 was on the face of it not uncenscion- 
able? At any rate, no attempt was made by 
the appellant to show that it wae not uncon- 
scionable; ner could such attempt have 
succeeded. Oonsequently, the learned Judge 
of the lower Appellate Court was right in 
laying the burden on the appellant of prov- 
ing that he did not make use of his influ- 
ence in getting an unfair advantage to him- 
self as he apparently did. 

As to the second contention with reference 
to s. 19 (a), Contract Act, I may say that, 
although the plaintiff-respondent failed to 
substantiate his plea of misrepresentation, 
still that will not disentitle him from get- 
ting euch relief as, under the circumstances 
proved, he is entitled to. What relief he 
would have got if he had been able to prove 
the plea of misrepresentation it is immaterial 
to decide in view of the finding. As it is 
absolutely clear that the sale-deed was 
executed under circumstances which have 
given an unfair advantage to the dominat- 
ing party, that sale cannot be upheld in a 
Court of Law. The lower Appellate Court 
was perfectly right in ordering the plaintiff 
to refund Rs, 3U0, which he received as 
purchase money, as a condition precedent to 
his recovery of possession. It has also 
paseed an equitable order as regards costa, 
I see, therefore, no reason to interfere in 
gecond appeal. The appellant should pay 
the costs of the respondent incurred by him 
in this Court. "s 

4, Appeal dismissed, 
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NAGPUR JUDICIAL COMMIS. 
SIONER'S COURT. 

Szconp Orvir APPEaL No. 286-B or 1929, 

; October 24, 1930. 
Present:—Mr. Niyogi, A.J. O. 
NATHU MALi—DREFENDANT— APPELLANT 
VETSUS 
BANSAJI—Ptatntirr AND OTHERS 
DargENDANTS—RESPONDENTS. 

Vendor and purchaser—Portion of price reserved 
for payment of vendor's creditor—Vendor's right to 
* assign suchamount—Unpaid purchase money—Charge 
—‘Mere right to sue'—Transfer of Property Act (IV 
of 1882), ss. 6 (e), 55 (4). 

herea vendor reserves a portion of the purchase 
money with the vendee for paying one of his eredi- 
tors, he does not lose his right to recover the same 
as unpaid purchase money fromthe vendee unless 
the creditor has accepted the liability of the vendee 
in substitution of the vendor's liability. (p, 456, col. 
1 


The right of the vendor to recover the money from 
the vendee in such acase isnota mere right to sue 
but a debt and is assignable. [ibid] 

Sivasubramania Ayyar v. Subramania Ayyar (5) 
and Sheonandan Lal v. Zainul Abdin (6), relied on. 

Abu Mahomed v. S. C. Chunder (1), Hirachand 
Amichand v. Nemchand Fulchand (2) and Yadavendar 
Bhatiu v. Shriniwasa Babbu (3), distinguished. 

Second appeal against the judgment and 
deeree of the District Judge, East Berar, 
Amraoti,in Civil Appeal No. 258 of 1929, 
dated the 24th June, 1929. 

Mr. M. R. Pathak, for the Appellant. 

Mr. W. R. Puranik, for the Respondents. 

JUDGMENT.—One Pandu (defendant 
No. 2) mortgaged his property to Buty. 
In order to satisfy the debt due on this 
mortgage he leased out his field No, 14 
for 5 years to defendant No. 3 (Paikaji). As 
Paikaji was unable to pay off the debt due 
to Buty he and Sakia (defendant No. 4) sold 
their own field to Nathu, (defendant No.1) 
who undertook to pay Rs. 712 to Buty on 
account of the mortgage debt due by Pandu 
(defendant No. 2). Pandu sold to Bansaji 
(plaintiff) his field Survey No. 14, free of 
encumbrance. As Buty's debt was not 
satisfied Buty filed a Civil Suit No. 78 of 
1927 against Pandu (defendant No. 2), 
Paikaji (defendant No. 3) and Bansaji 
(plaintiff) and obtained a decree against all 
three. Bansaji was required to pay 
Rs. 991-13-6 to Buty. On J3th January, 1928, 
Paikaji and Sakia (defendants Nos. 3 and 4) 
assigned their right to recover Rs. 712 from 
Nathu. It was held in the two Courts below 
that Paikaji and Sakia could lawfully assign 
their right to recover Rs. 712, from Nathu ; 
and that this sum was not paid by Nathu 
(the vendee) to Paikaji and Sakia (defend- 
ants Nos. 3 and 4) as pleaded by him. 

It is argued for the appellant here that 
the right to recover Rs. 712 from Nathu 


NATHU MALI V. BANSAJI, 


458 


was mere right to sue and for that reason 
it could not be transferred in view of s. 6 (e) 
of the Transfer of Property Act. The learned 
Oounsel for the appellani relies on Abu 
Mahomed v. S.C. Chunder (D, Hirachand 
Amichand v. Nemchand Fulchand (2), Yada- 
vendar Bhattw v. Shriniwasa Babbu (3) and 
Abdulla Beary v. Mammali Beary (4). On 
perusal of the first threecases itappears that 
what was transferred was the right to recover 
damages for breach of contract, The right to 
recover damages under s. 73 of the Contract 
Act is contingent upon proving the cricum- 
stances entitling the claimants to damages 
and until the amount is definitely ascertained 
by a decree the liability does not crystalise 
into a debt. The facts of the present case are 
altogether distinguishable from those in 
the reported cases. In the present case the 
vendors (Paikaji and Sakia defendants Nos. 
3 and 4) sold their field to Nathu (defendant 
No. 1). Nathu had retained with himself a 
part of the purchase money, amounting to 
Rs, 712, to be paid to Baty. Until the 
amount was paid the vendors would havea 
charge on the property under s. 55 (4) of 
the Transfer of Property Act. The vendors 
had the right to recover the money retained 
by the vendee for payment to Buty asa 
debt legally recoverable. This right to 
recover the debt is assignable in law and 
could not be styled,under any circumstances 
as a mere right to sue. It was no doubt held 
in Abdulla Beary v. Mammali Beary (4), that 
& vendor who has directed the purchase 
money or a part thereof to be paid toa third 
party must be taken to have waived by a 
contract necessarily implied from his con- 
duct, the right to alien for any portion of 
the money to be paid to the third party 
under the agreement. This case was con- 
sidered in Sivasubramania Ayyar v. Sub- 
ramania Ayyar (5) by the Full Bench and 
was overruled. Unless the creditor had 
accepted the liability of the vendee (in this 
case Nathu) in substitution of the vendor's 
liability to him there is no reason why the 
vendor's charge for retaining purchase 
money should be deemed to have been ne- 
gatived. It follows that this charge for 
unpaid money continued to vest in Paikaji 
and Sakia (defendants Nos. 3 and 4) and as 


(1) 1 Ind. Cas. 827; 36 O. 315; 13 O. W. N. 384. 

(2) 73 Ind. Cas 465; 47 B. 719; 25 Bom, L, R. 445; A. 
I. R. 1923 Bom. 403. 

(3) 80 Ind. Oas.5; 47 M, 698; 47 M.L. J. 435; A, I. 
R. 1925 Mad. 62. 

(4) 8 Ind. Cas. 87; 33 M. 446; 7 M. L. T. 376. 

(5) 37 Ind. Cas. 429; 39M. 997; 31 M, L. J, 930; 20 
M. L. T. 375. 
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it necessarily implied the right to recover 
unpaid money the charge could validly be 
assigned to Bansaji (the plaintiff , see aleo 
Sheonandan Lal v. Zainal Abdin (6). As 
to whether Nathu discharged his liability 
by payment to his vendors there isa con- 
current finding of the two Courts below 
against him and no circumstance is made 
out to vitiate that finding. 

Turning to the cross-objections filed by 
the respondent (Bansaji) it is but fair that 
he should be allowed interest at the rate of 
2 per cent. per mensem up to the date of the 
decree of the tris] Court in view of the fact 
that the respondent had to pay interest at 
that rate to Buty. Thus, I find, was the rate 
settled in the mortgage-deed itself, The 
interest will be calculated atthe rate of 
2 percent, per mensem, and the decree be 
modified accordingly. 

The result is that the appeal is dismissed 
with costs and the cross-objections ‘are 
allowed with costs of this Court as well as 
the two Courts below. 

A. Appeal dismissed; 

: Gross objections allowed, 
(6) 29 Ind, Osa. 869; 42 C. 849; 19 0. W.N. 899, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Orvin APPRAL No. 31 oF 1930. 
December 8, 1930. 
Present :—Mr. Jackson, A. J, O., and 
Mr. Niyogi. A. J. C. 
LALJI DAYALDAS AND OTHERS— 
Ms APPELLANTS 


versus 
JUGAL KISHORE--RrsPONDENT. 

Civil Procedure Code (Act V of 1908), s. 48 (1) (b)— 
‘Subsequent order’ may be one passed by Court execut- 
ing decree—Order by executing Court certifying 
adjustment of decree, whether saves limitation. 

An orderofthe kind mentioned in s. 48' (1) (b), 
Civil Procedure Code, made bythe Court executing 
the decree is à subsequent order within the meaning 
of that section. Sueh an order need not necessarily 
be one made by the Court which passed the decree 
acting as such. f 

An order certifying adjustment of the decree made 
by the Court during execution proceedings is, there- 
fore, a subsequent order within the meaning of s. 48 
(1) (b), Oivil Procedure Code. 

Apte v. Tirmal Hawmant (2), followed. 

.J'urawan Pasi v. Mahabir Dhar Dube (1), dissented 
from. 

Baij Nath v. Ram Bharos (8), referred to. 


Firat appeal from an order of the 
District Judge, . Nimar, dated the 9th 
December, 1929, in execution case out of 
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Civil Suit No. 58 of 1911, dated the 25th 
November, 1916. l 

Messrs. V. N. Bapat and S. T. Bhave, for 
the Appellants. 

Mr. W. R. Puranik, for the Respondent. 

JUDGMENT.—This is an appeal 
against the lower Oourt’s decision that . 
the respondent's application for execution 
is not barred under s. 48, Civil Procedure 
Code. The decree sought to be executed 
was not for partition of co-parcenary pro- 
perty passed on 25th November, 1916.. The 
application for execution was made on 
2nd July, 1918. In thecourse of the exe- 
cution proceedings the parties agreed to 
an adjustment of the decree which the 
decree-holder being a minor. the Oourt 
sanctioned and certified on 22nd March, 
1919. By this adjustment the parties 
agreed that certain property should be 
given to the plaintiff by way of partition 
and that the terms agreed on should be 
carried out by 15th February, 1919. The 
decree-holder, thereafter, made several 
applications for execution, the last being 
one dated 5th October, 1929, which the 
appellants contend is barred by s. 48. 

The lower Court has held that under e; 
48 (1)(b)the period of 12 years allowed 
for execution must be calculated from 15th 
February, 1919; the date on which there 
was default in carrying out the terms of 
djustment but for the appellants it is 


‘argued that this decision is.wrong because 


there ig no "subsequent order" within the 
meaning of the clause, This argument is 
based on the fact that the order regard- 
ing the adjustment was made by the 
Court on the execution side, whereas 
the subsequent order contemplated must 
be one made by the Court that pass- 
edthe decree and acting as euch. The 
authority for this proposition is Jurawan 
Pasi v. Mahabir Dhar Dube (1) but that 
decision has been dissented from in Apte v. 
Tirmal Hanmant (2), and the lower Court 
has followed the latter decision. Both of 
them have received come support in deci- 
sions published in unoffieial series, but 
they are the two leading caseson the sub- 
ject. The question as to which of them has 
been rightly decided was referred toa Full 
Bench in Batj Nath v. Ram Bhares (3), but 
was left undecided as the Full Bench found 
that it did not really arise from the fects 
of the case before them. 

(1) 44 Ind, Cas. 24; 40 A.198; 16 A. L. J. 71. 
` (2) 88 Ind. Cas. 949; A: I. R. 1925. Bom. 503; 49 B. 
695; 27 Bom. L. R. 961. : 

(3) 104Ind Oas, 116; A. 1. R 1927 All, 165; 49 A, 
509; 26 A. LJ. 249 (F. B.). 
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` With all respect, we are of opinion that 
the wording of el. (b), s. 48 (1), affords no 
support forthe view taken in Jurawan Past 
v. Mahabir Dhar Dube (1): the wording is 
quite general and contains notbing to in- 
dicate that the subsequent order must be 
passed by the Court that passed the decree 
acting as such. .It must, of course, be 
an order passed by a competent Court 
but under O. XXI, r. 2, it ia the Court exe- 
cuting the decree that is competent to 
certify an adjustment. We are then in res- 
pectful agreement with the view in Apte v. 
Tirmal Hanmant (2), in holding that an 
order of the kind mentioned in s. 48 (1) (b) 
made by the Court executing the decree is 
8 Bubsequent order within the meaning of 
that clause. 

We hold that the lower Court's decision 
is correct and that the respondent's &ppli- 
cation, dated 5th October, 1929, being with- 
in 12 years from 15th February, 1919, the 
date on which the appellants failed to carry 
out the terms of the adjustment is within 
time. We dismiss the appeal with costs. 
We fix Pleader’s fee at Rs. 50. 

A. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
URIMINAL REVISION ÁPPLIOATION No. 239 
oF 1930. 

Beptember 30, 1930, 

Present :—Mr. Staples, A. J. 0, 
HAMMIRMAL—APPLICANT 
versus 
VINAYAKRAO-—NoN-APPLIOANT, 

Cattle Trespass Act (I of 1871), s. 20—Criminal 
Procedure Code (Act V of 1898), s. 587— Complaint 
under 8. 20—Proper person to complain—' Agent per- 
sonally acquainted, meaning of—Complaint by wrong 
person—V alidity of proceedings. 

The expression ‘agent personally acquainted’ ins, 20, 
Cattle Trespass Act, need not necessarily mean an 
eye-witness, but it may mean an agent or servant 
who could be said to have acted asan agent, such as 
a kamdar, who, if not present at the time of the 
seizure, had received information of it shortly after 
the event and was in a position to verify the informa- 
tion given to him. It cannot, however, include 
an agent, who lives at & distance and who has 
received information of the seizure at second hand. 
[p. 488, col. 2; p. 459, col. 1.] 

Manohar v. Ramdularey (1), dissented from. 

Emperor v. Dianjisha Dadabhoy (2) and ‘Tukaram 
v. Ganpat (3), referred to. 

Where a complaint under s. 20, Cattle Trespass Act, 
is made by a wrong person, there is no complaint 
at all and the Court has no jurisdiction to inquire 
into the matter. [p. 459, col. 1.] 

Ahmad Din v. Emperor (4), Tikam v. Emperor (5) 
and Emperor v, Imankhan Rasulkhan (0), referred io. 
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A servant actually present at the time of the 
seizure might make a complaint under s.$20 when 
the owner himself is unable to do so, or when there 
is no agent who is able to make a complaint 
for the owner; but where the owner himself is able 


^ tomake a complaint, or there is an agent, then a 


complaint should be made by the owner or such 
agent. [p. 458, col. 1.] 

Criminal revision application from the 
decision of the District Magistrate, Wardha, 
dated the Lith July, 1930, in Appeal No. 59 
of 1930. 

Mr. R. W. Fulay, for the Applicant, 

Mr. A Razak, for the Non-Applicant, 

ORDER,—The order in this application 
will govern the disposal of Oriminal Revi- 
sion No. 240 of 1930, Hammirmal v, Nathu. 

These are applications for revision 
against the order of the District Magistrate, 
Wardha, passed in appeal against con- 
vietions and sentences passed by the 
Naib Tahsildar, Wardha, in two cases 
under the Cattle Trespass Act. The ground 
on which the Distriet Magistrate set aside 
the convictions and sentences was that 
the complaint was not properly made under 
8.2, Cattle Trespass Act, as Hammirmal, 
the complainant, was not an agent per- 
sonally acquainted with the circumstances 
of the case as required by s. 21 of the 
Act. Ithas now been argued before me 
by the learned Counsel who appeared for 
the applicants that the District Magistrate 
was wrong in his interpretation and that, 
even assuming that he had been correct, 
the defect in making the complaint, if any, 
c curable unders, 537, Criminal Procedure 
Code, 

The matter is not free from difficulty, 
but I am of opinion that by “an agent 
personally acquainted” must be meant an 
agent who has some personal knowledge 
of the circumstances relating to the seizure 
of the cattle and not merely, as in the 
present case, an agent who holds an 
am-mukhtyarnama, or a general power of 
attorney. I do not mean to say that 


"personal  aequaintance" need be con. 
strued to mean that the person 
having such acquaintance must have 


been an eye-witness; that, I think, would 
be putting too narrow an interpretation on 
the words, and I would respectfully differ 
from the opinion expressed in Manohar v. 
Ramdularey (1) In that case i$ has been 
heid that the grazier or servant actually 
present at the time of the seizure of the 
cattle would be the person acquainted with 
the circumstances of the case, who should 


(1) 116 Ind, Cas. 424; A.I, R. 1929 Nag, 152: 30 Or, 
L, J. $33; 26 N.L. R. 201. 
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make a complaint under s. 20, Cattle 
Trespass Act. It is true, I think, that such 
&servant actually present at the time of 
the seizure might make a complaint under 
8.20 when the owner himself is unable to 
do so, or when there was no agent who was 
able to make.a complaint for the owner; 
but where the owner himself is able to 
make a complaint, or there is an agent, then 
acomplaint should be made, I think, by 
the owner or such agent In the present 
case the owner is a minor and could not 
make the complain himself, but the evidence 
shows that there was a kamdar, or agent, 
ofthe minor at Talegaon where the cattle 
were seized. This appears from the evi- 
dence of Hammirmal himselfas P. W. No. 
1, and it was this agent Kashinath, who 
sent the letter (Ex. P-1) to Hammirmal. 
Kashinath, then, I would hold, was the 
proper person to lodge the complaint, and 
not Hammirmal, who had no personal know- 
ledge of the matter and only derived informa- 
tion from a letter sent to him by another 
agent, who in turn received his information 
from the grazier. Had Kashinath made 
the complaint, I do not think that any valid 
objection could have been raised, because 
he received direct information about the 
seizure soon after the event from the gra- 
zier,and he was ina position to make fur- 
ther inquiry, if necessary, and, therefore, 
could rightly be said to be “personally 
acquainted” with the facts of the case. 
There is a paucity of authority in the 
matter, and the only cases I have been able 
to find are Emperor v. Dhanjicha Dadabhoy 
(2), Tukaram v. Ganpat (3) and the case re- 
ferred to above, viz, Manohar v. Ramdu- 
larey (1), In the Bombay case the judg- 
ment is unfortunately very brief, and the 
head-note incorrect and misleading. That 
was, however, a somewhat unusual case. 
because it was not clear who were the owners 
of the impounded cattle; the persons who 
made the complaint were brokers, who had 
received the cattle from up-country and the 
graziers, who were in charge of the cattle, 
were absent at the time of the seizure. It 
would be difficult, then, to say who could 
make the complsint in the case, but it was 
held by the Court that the brokers were 
not agents “personally acquainted” with 
the circumstances. In Tukaram v. Ganpat 
(3) the complaint was made by one of 


(2) 5 Bom. L.R. 205, 
(3) 84 Ind, Cas, 551; A. I. R. 1923 Nag. 156; 26 Or. 


L, 23,221. 
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several owners, all of whose cattle had been 
seized. It is clear, then, that the complaint 
as regards the complainant's own cattle 
was correct, and Hallifax, A.J.C., has held 
that the complaint could also be entertained 
with regard to the cattle belonging to the 
other owners. He has, however, refrained 
from laying down any general rule in the 
matter or from determining the meaning 
or extent of “personal acquaintance with 
the circumstances” of which the section 
of the Cattle Trespass Act speaks. In 
Manohar v. Ramdularey (1) Mohiuddin, 
AJ.O, has held that a grazier entrusted 
with the charge of cattle would be an agent 
of the owner during the time the cattle are 
in his charge and that he would be the 
only person who could be said to be person- 
ally acquainted with the circumstances, 
if he was in charge of the cattle when the 
seizure was made, As already indicated 
above, I am of opinion that this view is 
somewhat too narrow. 

It is difficult to lay down any general 
rule in the matter and each case must, I 
think, be judged on its own merits, At the 
same time | think certain general proposi- 
tions can be laid down. It is clear that 
it is not the intention of the Legislature to 
prevent complaints being made: the only 
intention ofa. Z1 can be to prevent unneces- 
sary and unauthorized complaints. Questions 
of cattle trespass or cattle seizure frequently 
occur, and it is likely that, unless there 
were some rules as tothe person who 
could make complaints, there might be a 
great number of vexatious and unnecessary 
complaints. It has, therefore, been laid 
down that & complaint for unlawful seizure 
can only be made by the owner of the 
cattle‘or by any agent, who is personally 
acquainted with the case. While this 
salutary check has been imposed, I am of 
opinion that neither the word "agent" nor 
the words “personally acquainted” should 
be construed too strictly, though at the 
same time they cannot be given a too wide 
or general significance. I am of opinion 
that the word "agent". may inelude not 
only an agent in the ordinary accepted 
sense, but à servant, as has been held in 
Manohar v. Ramdularey (1). I am also of 
opinion that “an agent personally acquaint- 
ed" need not necessarily mean an eye- wit- 
ness, but that it may mean an agent or 
servant who could besaid to have acted as 
an agent, such as a kamdar, who, if not 
present at the time of tbe seizure, had 
received information of it shortly after the 
event and wasin a position to verify the 


. before the Court at all. 
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information given to him. It cannot, 
however, I think, include an agent, who 
lives at à distance and who has received 
information of the seizure at second hand. 
Iam, therefore, of opinion that the view 
taken by the District Magistrate in the 
present case is correct and that, even 
according to the view laid down in Tuka- 
ram v. Ganpat (3), Hammirmal would not 
be an agent.personally acquainted with the 
circumstances of the cass 

It remains, then, to be considered whether 
the defect is one that may becured under the 
provisions of .s, 537, Criminal Procedure 
Code. Ifthe fact that the complaint was 
made by Hammirmal, and not by the other 
agent Kashinath, be considered a mere 
error or irregularity, then certainly such 
an irregularity could be cured under that 
section; but, if it be held that the complaint 
having been made by the wrong person, 
there was really nocomplaint at all, then 
that is a defect which strikes at the root 
of the matter and which cannot be cured. 
For this I would rely on Ahmad Din v. 
Emperor (4), Tikam v. Emperor (5), Emperor 
v. Imankhan Rasulkhan (6) and | Kirpal 
Singh v. Empress (7). I am of opinion 
that the latter view must be taken and 
thatit must be held that the complaint 
having been made by an unauthorized 
person there was really no complainant 
On the contrary 
view, &, 21, Cattle Trespass Act, would 
become meaningless or of no effect, as, 
although it is laid down therein that the 
complaint has tobe made by one of two 
definite persons, as a matter of fact the 
complaint could be made by anyone. If 
it is laid down that a complaint can only 
be made, orshall be made, by one of two 
definite persons, then,I think, it must be 
held that a complaint made by anyone else 
is unauthorized and, as such is no complaint 
atall. I am of opinion, then, that it must 
be held that there was no complaint 
before the Court in the present case and 
as such the Court had no jurisdiction to 
inquire into the matter and that the con- 
victions and sentences, therefore, were 
without jurisdiction. The District Magis- 
trate, therefore, was rightin setting aside 
the convictions and sentences and I dismiss 
the applications for revision. 

A. - Applications dismissed. 
(4) 39 Ind. Cas. 479; 4 P.R. 1917 Or.; 18 Cr. p, J. 


511, 
5) 1 Ind. Cas, 941; 38. L. R.13; 9 Or. L. J. 449. 
(6) 14 Ind.Cas. 671; 13 Cr, L, J. 287; 14 Bem, L. R, 


4l. 
(7) 28 P.R. 1833 Or, 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Szoonp Orvit APPEAL No. 580 or 1928, 
October 31, 1930. 

Present : —Mr. Macnair, J. C. 
PATIRAM-PLiINTIFF—AÀPPELLANT 
tersus 

SADASHEO AND ANOTRER—DRFENDANTS— 

RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, ` 
r. 38—Appellate Court—Power to pass decree in 
favour of respondent against co-respondent—Debtor 
and creditor—Receipt in favour of creditor—Burden 
of proving that creditor is not real owner. 

A borrowed a sum of money from B. B trans- 
ferred the debt to C. C sued A and B. The trial 
Court passed a decree against A for halfthe amount 
and a decree against B for the other half,holding that 
B was entitled only to half the amount. C appealed. 
The Appellate Court held that the money belonged 
entirely to B but refused to pass a decree for the 
whole amount against A holding that it had no 
power to do 80 on the ground that C had not put in 
appearance: 

Held, that the Appellate Court had power under O. 
XLI, r. 33, Civil Procedure Code, to pass a decree for 
the entire amount against A even though C had not 
put in appearance. 

Where a personhas passed a receipt in favour of 
another, the burden of proving that the money ad- 
vanced did not belong to the latter is heavily on 
the former. 


Second appeal against the decree of the 
Additional District Judge, Nagpur, dated 
the 16th July, 1928. 

Mr. A. N. Chorghade, for the Appellant. 

Mr. W. H. Dhabe, for the Respondents, 


JUDGMENT.—Jamna Bai, defendant 
No.2, paid & sum in cash to Sadasheo, 
defendant No. 1 taking a receipt from him. 
Later Jamna Bai transferred her right to 
recover her debt to the plaintiff andap- 
parently made herself responsible for the 
existence and validity of the claim. The 
trial Judge held that the case advanced 
was the joint property of Jamna Bai and 
her co-widow and that all she could 
transfer was her right to recover half the 
amount: he, therefore, passed a decree 
against Sadasheo for half the amount 
claimed and against Musammat Jamna Bai 
for the other half. 

Jamna Basi appesled mainly on the 
ground that the cash advanced belonged 
toher. The prayer in the memorandum 
of appealis that the decree passed against 
theappellant should be reversed and the 
whole claim should be decreed against 
respondent No. 1. The plaintiff did not 
appear to contest the appeal. The lower 
Appellate Court held that Sadasheo had 
failed to establish that the money ad- 
vanced did not belong entirely to Jamna 
Bai. The decree against the appellant 
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Jamna Bai was set aside, but the learned 
Judge refused to pass a decree of the 
full amount. against. defendant No. 1, on 
the ground that the plaintiff had not cared 
even to put in an appearance. 

In second appeal.it is urged that the 
judgment of the first Court should have 
been upheld. I see no reason to inter- 
-fere with a finding of fact. Olearly as 
Sadasheo had passed areceipt. in favour 
of Jamna Bai the burden of proving that 
the money did ‘not belong to Jamne’ Bai 
lay heavily upon. him. This ground must, 
therefore, fail and. the appellant must 
bear the costs. of Jamna Bai, respond- 
, ent No. 2. 

Itis next. urged that a decree for the. 
full amount should have been passed 
against Sadasheo. The facts are exactly 
similar to those in the illustration to 


O. XLI, r.. 33, Sch. I, Civil Procedure Code. 


The plaintiff had sued both X and Y. Sofar 
as regards the sum. now in dispute, he 
obtained a decree against X : X appealed 


making the. plaintiff and Y respondents, 


and the Appellate Court decided infavour 
of X. The Appellate Oourt then had. 
power to pass a decree against Y. It 
does not seem material that the plaintiff 
did not appear; for the prayer in the 
memorandum was that a decree should 
be passed against Sadasheo instead of 
Jamna Bai, and the plaintiff may not have 
cared whether or not this prayer was 
allowed. Thelower Appellate Oourt was 
mistaken in thinking that it had no power 
to pass a decree for the full amount 
against Sadasheo. It is also clear that 
the Judge thought that the plaintiff was 
entitled toafull decree against Sadasheo 
and I agree with this opinion. 

The decree is, therefore, varied by pass- 
ing a decree for the full amount claimed. 
against Sadasheo with fullcosts in the 
lower . Appellate Oourt. As Sadasheo 
did not appear in this Oourt, half 
Pleader's fee willbe borne by him to- 
gether with other costs incurred by plain- 
tiff-appellant. . 

A. Order. accordingly. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Szoonp O1vin APPEAL No. 312- B or 1928. 

November 28,1930. 
Present :—Mr. Subhedar, A. J, O. 
NARHAR—APPELLANT 
versus 

GULLU —REsPONDENT. 


Pre-emption—Omission'to assert claim when sale 
takes place or is first mooted—Right to set up plea 
subsequently. 

- The right.of pre-emption in Berar must be claimed 
at the.time the sale takes place or is first mooted; it 
cannot be raised as a defence to a suit for posses- 
sion. ‘The ratio decidendi. of the rule is that it is 
only a vested and ascertained right which could be 
pleaded asan answer to any suit and that the right 
of pre-emption being inchoate gives no such vested 
right: to co-sharers as te entitle them to resist the 
claim for possession by pleading it in bar of the 
suit..[p. 461,-col. 2.] ’ 

Bhivson v. Gulabchand (2), Ajudhia Bakhsh Singh v. 
Arab Ali Khan(3), Ramchand v. Durga Prasad (4), 
Idarat Khan v. Illahi Bakhsh (5) and Pertab Singh v. 
Ratan Singh (6), followed. 


Ramasami Pattar v. Chinvan Asari (1) and Visvana- 
ai Chetty v. LEthirajulu Chetty (T), dissented. 
rom, . ' 


Second appeal from the decree of the 
Second Additional District Judge, Akola, in 
Civil Appeal No. 30 of 1928. 


Messrs D. W. Kathalay and G.G. Hate 
walne, for the Appellant. 


Messrs M. B. Kinkhede and W.R. Puranik, 
for the Respondent. 


JUDGMENT.—The facts, so far as 
necessary for the disposal of this appeal, 
are shortly these: The appellant, Narhar, 
filed asuit (Suit No. 152 of 1924) to recover 
possession of: the southern half of Survey 
No. 22 of Mauza Karnaja, Tahsil Murtiza- 
pur, District Akola, on the allegation that 
in execution of his decree for foreclosure he 
had obtained possession of the property.-on 
3lst May, 1918, but the defendant had 
recently dispossessed him of it. This 
specific share of the field in suit originally 
belonged to one Musammat Gangu. She 
had mortgaged it in the first instance with 
the defendant in the year 1907 (Ex. D-6). 
Later on, in 1908, she mortgaged the same 
with the plaintiff along with some other 
property (Ex. P-5), In the year 1909 the 
defendant purchased the northern half of 
Survey No. 22 and has since been in pos-. 
session of ‘it; Subsequently in execution 
of hisown simple money-decree the defend- 
ant purchased the southern half in suit in 
1912. On the basis of his mortgage the 
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plaintiff brought Suit No. 127 of 1913 and 
had impleaded the defendant, who was 
then in possession of the mortgaged pro- 
perty, as & party defendant but on his 
claiming paramount title under his previous 
mortgage he was discharged from the suit. 
It was in execution of this decree for fore- 
closure that the plaintiff claimed to have 
obtained possession of the property in the 
year 1918. 


After the institution of the present suit 
by the plaintiff, the defendant filed against 
the plaintiff another suit (Original No. 87 
of 1924 later changed into No. 5 of 1926) 
for pre-emption of the southern half of field 
No. 22 on the ground of his being a co- 
occupant by virtue of his purchase of the 
northern half in the year1909. By consent 
of parties evidence recorded in Oivil Suit 
No, 152 of 1924 was agreed to be read and 
treated as evidence in Oivil Suit No. 5 of 
1926. One of the issues in the defendant's 
suit was if hisclaim for pre-emption was 
within time. As the defendant had also 
resiated the plaintiff's suit for possession on 

‘the plea that he had a right to pre-empt, 
an issue in the plaintiff's suit was framed 
to the effect whether such aright by way 
of defence was available to the defendant 
and if it was within time. 


Two judgments were simultaneously 
delivered in both the suitson 19th Decem- 
ber, 1927, and‘ two separate decrees were 
drawn up. In the defendant's suit (Civil 
Suit No. 5 of 1926) it was held that his 
claim for pre-smption was barred by time 
and as a result of this finding his claim for 
pre-emption was dismissed. In Oivil Suit 
No. 152 of 1924 it was held that the defend- 
ant could raise the plea of the right of 
pre-emption as a defence to the plaintif's 
claim for possession because to such a plea 
no bar of limitation applied, and accordingly 
a decree was passed to the effect that 
the defendant should pay to the plaintiff 
Rs. 557-5-0 and Oourt-fees as the price of 
pre-emption by 31st January, 1928, and in 
default the plaintiff would be entitled to 
obtain possession of the field in dispute. 


Against this decree the plaintiff appealed 
to the Court of the. Additional District 
Judge, Akola, Although the defendant's 
suit for pre-emption was dismissed, he did 
not prefer any appeal against the same 
with the result that the finding that his 
claim to enforce the right of pre-emption 
was barred by limitation became final and 
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irrevocable. The learned Additional Dis” 
trict Judge overruled the contention of the 
plaintiff that the defendant could not by 
way of defence claim a right of pre-emption, 
Following the 
view propounded in Ramasami Pattar v. 
Chinnan Asari (1) he held that such a 
defence could be raised if the claim for 
pre-emption was not barred at the date 
when it was set up, and he further held 
that the plaintiffs claim for pre emption 
was not so barred as was wrongly held by 
the trial Court. 


The plaintiff has, therefore,come up in 
second appeal and on his benalf the two 
specific points raised for decision are:— 


(1) If the defendant could set up the 
right of pre-emption by way of defence to 


‘the plaintiff's claim for possession; if so, 


is his claim in time, and (z) whether in the 
absence of an appeal by the defendant 
against the dismissal of his suit for pre- 


'emption on the finding that it was barred 


by time, the lower Appellate Court could 
go into the merits of the said finding in 
the appeal by the plaintiff and come to a 
contrary conclusion. 


As far back as 1894 in Bhivson v. Gulab- 
chand (2) it was held that the right of 
pre-emption in Berar must be claimed at 
the time the sale takes placa or is firat 
mooted and that it cannot be raised as a 
defence to asuit for possession. That this 
is also the view of the Allahabad and 
Punjab High Courta is clear from the cases 
of Ajudhia Bakhsh Singh v. Arab Ali Khan 
(3), Ramchand v. Durga Prasad (4), Idarat 
Khan v. Ilahi Bakhsh (5) and Pertab Singh 


-v. Ratan Singh (6). 


The ratio decidendi of the rule appears 
to bé that it is only a vested and ascer- 
tained right which could be pleaded as 
an answer to any suit and that the right 
of pre-emption being inchoate gives no 
such vested right tocc-sharers as to entitle 
them to resist the claim for possession by 
pleading it in bar of the suit, I am in 


(1) 24 M. 449. 
(2) 1 Berar L. J. 8, 
(3) 7 A. 892; A. W. N. (1885) 291. 


(4) 26 A. 61; A. W. N. (1903) 196 (F. B. 
(5) 27 A. 78; 1 A.L, J. 426. 
(6) 32 P. R. 1884. 


*Page of 82 P, R,- [Ed] 
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respectful agreement with the following 
observations of Plowden, J.,on the point to 
be found at page 82 * ofthe report of Per- 
tabsingh’s case (6): “The law as to owner- 
ship, and its incidents,is a general law the 


law as to pre-emption isa special and ex- 


ceptional law, which disturbs the general 
law no further than is necessary to secure 
the exercise of that privilege by the person 

* * * 


entitled thereto. 
* * * 


The sale by the vendee to the vendor is 
by no means a null and void transaction, 
on the contrary it isa valid transaction as 
between him and the vendor, and as against 
all other persons, including the pre-smptor, 
unless and until it is avoided by proceed- 
ings taken by the latter; it is, however, 
voidable, but at the instance of the pre- 
emptor alone, and entirely at his option, so 
much so that even after a decree in his 
favour in & suit to enforce his right he may 
decline to complete the purchase and can- 

* 


not be compelled to do so. 
* * * * 


If this view be correct, it seems to me 
clear that when a vendee has placed himself 
in a condition which entitles him to im- 
mediate possession as owner of the land 
conveyed to him, and demands possession 
from the pre-emptor, it is no answer to the 
demand that the latter asserts and claims 
to exercise his privilege. * * 


The latter has no title to immediate 
possession; he has no title to such posses- 
Bion until he has acquired the ownership 
from the vendee, and this he can only do 
upon payment of a sum yet to be ascer- 
tained when the plea is raised, a payment 
which is not certain that he will make and 
cannot be compelled to make, To oppose 
the plaintiff's title to immediate possession, 
he sets up an inchoate title to future posses- 
sion, the perfecting of which is entirely 
within his own option. Certainly justice 
does not require, as it seems to me, that 


the plaintiff should be kept out of his 


right pending enquiry into & plea which, 
if it be established, will not necessarily 
bring the suit to a termination adverse to 
the plaintiff, and which can be used with 
impunity for the purpose of delay.” 

This was also the view of the Madras 
High Court originally, but later on it was 
modified, and it is now held by that Gourt 
that the right of pre-emption could be 

*Page of P.R. 1884—[Ed.] 
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pleaded as a defence provided the enforce” 
ment of such a right is not barred by 
limitation at the date when the defence is 
raised: Ramasami Pattar v. Chinnan Asari 
(1) and Visvanathan Chetty v. Ethirajulu 
Chetty (7). I prefer to follow the view pro- 
pounded in Bhivson v. Gulabchand (2) which 
is consistent with the views of the Allaha- 
bad and Punjab High Oourts in the cases 
already cited, and hold that it was not 
competent to the lower Courts to uphold 
and give effect to the plea cf the defendant 
that he had a right of pre-amption by way 
of defence to the plaintiffs claim for 
possession. : 


In this view of the case it is unnecessary 
for meto deal with the second contention 
raised on behalf of the appellant that the 
decision in Civil Suit No. 5 of 1926 on 
the point of limitation operated as res 
judicata and precluded the lower Appellate 
Court from considering the question if the 
defendant's right of pre-emption was sub- 
sisting at the date of the defence. I would, 
therefore, aecept this appeal, set aside the 
decrees of the lower Courts and decree 
the plaintifi’s claim for possession with all 
costs. 


A. Appeal allowed, . 


MUNG Ind. Cas, 467; A. I, R. 1924 Mad, 57; 45 M. L. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MISORLLANEOUS ÁPPEiL No. 18 or 1928. 
September 12, 1230. 

Present:—Mr. Staples, A. J. C. 
RAMCHANDRA AND OTHERS—DRFENDANT3 
, —APPELLANTS 
45 versus 
NARAYAN- —PLAINTIFF—BRE:PONDENT. 

C. P. Land Revenue Act (II of 1917), ss. 111, 220 
(1)\—Protected status—Ejffect of forfeiture—Notice 
by proprietor to terminate theka, whether necessary 
—Order of forfeiture—Jurisdiction of Civil Court 
to challenge such order. 

Under the O. P. Land Revenue Act when 
the protected status is forfeited, the theka itself is 
also forfeited, subject to the provision that the rights 
ofan occupancy tenant in the whole or part of the 
sir or khudkashtland may be reserved in favour of 
the thekedar. [p. 464, col. 1.] 

When the status of protected thekedar is forfeited 
on the application of the proprietor, the question of- 
notice by the proprietor does not arise and in any 
case, the fact that the proprietor had made an appli- 
eation to the Deputy Commissioner that the protected 
status should be forfeited under s. lll, would in 
itself be notice of an intention to terminate the theka. 
[ibid] 

An order of a Revenue Court under s. lll, C. 
P. Land Revenue Act, cannot be challengedin a 
Civil Court. [p. 464, col. 2.] 

Miscellaneous appeal from a decree of 
.the District Judge, Bhandara, dated the 
15th February, 1928, 


Messrs. M. B. Kinkhede, D. T. Mangal- 
moorthi and N. T. Mangalmoorthi for the 
Appellants. 

Messrs. P. S. Kotvaland S. Y. Deshmukh, 
for the Respondent, 

JUDGMENT.—The respondent had 
brought asuit for an injunction restraining 
the appellants from interfering with his 
enjoyment of thelac parsadi in the village 
and for damages. His suit was dismissed 
by the First Olass Subordinate Judge, 
Balaghat, but on appeal the District Judge. 
Bhandara, remanded the case under O. XLI, 
r. 23, holding that the suit had been dis- 
missed on a preliminary point and that 
further inquiry should be made and the 
case be tried on its merits. The defendants 
have, therefore,preferred this appeal against 
the order of remand, 

The facts of the case have been fully 
stated in the judgments of the lower 
Oourts. The appellants are the inferior 
proprietors of the village Singola in the 
Balaghat Tahsil. The status of protected 
thekedar of that village had been conferred 
in 1898 upon one Pandurang, and on Pan- 
durang's death those rights devolved on 
his son Tikaram. Oa 21st March, 1917, 
Tikaram granted a registered lease of the 
lac parsadt of the whole village to the 
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respondent for 16 years, Tikaram died in 
1922 and he was succeeded by his son Dadu. 
The protected status of Dadu was declared 
forfeited by the Deputy Oommissioner, 
Balaghat, on 2nd January, 1924, on an ap- 
plication made by theinferior proprietor of 
the village. That order was confirmed by the 
Commissioner on appeal on the 12th day of 
September, 1924. Acopy of that order is 
filed as Ex. D-1, whilst a copy of the 
Deputy Commissioner's order is filed as 
Ex D-5. A further appeal was dismissed 
by the Honourable the Revenue Member 
on 21st January, 1925. 

The trial Court found, first, that the lease 
granted to the respondent by Tikaram 
ceased upon Tikaram's death, and secondly, 
that the leasehold rights of the respondent 
cease as aresult of the forfeiture of the 
protected status of Dadu. The lower Ap- 
pellate Court, however, has differed from 
both these findings, 

As regards the first point, I think the 
view taken by the lower Appellate Court 


-in para, 4 of the judgment is probably 


correct, The lease granted by Tikaram was 
in 1917, 4, e. before the present Land 
Revenue Act of 1917 came into force, and, 
therefore, the prohibition against transfer 
contained ins. 109 of the present Land 
Revenue Act did not apply; nor was there 
any such prohibition in 8,65-A of the Act 
of 1881. 

As regards the second point, however, | 
am of opinion that the lower Oourt is 
wrong. The view taken by the Oourt is 
that although the protected status was 
forfeited, the theka itself, or lease, was 
not forfeited. and only the additional at- 
tribute of protection was taken away, the 
lease itself remaining. This view is cer- 
tainly atenable one, but I am of opinion 
first, that itis not borne out by the pro- 
visions of the Land Revenue Act, and 
secondly, that itis a matter in which the 
jurisdiction of the Civil Courts is barred 
by s.2200f the Act. Section 111 of the Act 
provides for forfeiture of the protected 
status. It is provided in that section 
that at the time of forfeiture (1) the 
Deputy Oommissioner can reserve to the 
thekedar whose protection is withdrawn 
the rights of an occupancy tenant in the 
whole or part of his sir or khudkasht land, 
and (2) the Deputy Oommissioner may, 
with the previous sanction of the Commig- 
sioner, at the time of making such 
declaration, invest any co-sharer with all 
the rights of the thekedar in the village 
subject to his acceptance of the liabilities, 
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It i8 clear, then, that under these provisos 
the Deputy Commissioner may reserve the 
rights of an occupancy tenant in favour of 
the thekedar, whose protection has been 
forfeited, and he may invest auy co-sherer 
of the thekedar’s family with the rights 
of the thekedar, There is no provision, 
however, for the protected thekedar whose 
protection has been forfeited, remaining 
as thekedar or continuing to hold the theka. 

The intention, I think, therefore, must 
be that when the protected status is for- 
feited, the theka itself is also forfeited, sub- 
-jeet to the provision that the rights of an 
occupancy tenant inthe whole or part of 
the sir or khudkasht land may be reserved 
in favour of thethekedar. If, as has been 
found in the present case, there is no 
co-sharerin the thekedar’s family, upon 
whom the protected status and rights 
of the thekedar can be conferred, then 
the theka must, I think, lapse and the 
thekedar becomes a tenant. It may be 
noted that under s. 108 of the Act the 
Deputy Oommissioner is to inquire into 
and record the conditions on which the 
village is held by the thekedar,and the 
matter, I think, then passed out of the 
realm of contract between the parties and 
is governed by the order of the Revenue 
authorities. When then the protected 
. status is forfeited, the theka itself will also 
be forfeited unless the Deputy Commissioner 
takes action under the proviso 2,3. lil. 
“The question of notice, then, by the pro- 
prietor before the thekedar could be 
. ejected would not arise and in any case, 
Tam of opinion that the fact thatthe pro- 
prietor hed made an application to the 
Deputy Commissioner that the protected 
status should be forfeited under s. lll 
would, in itself, be notice of an intention 
. io terminate the theka. ` 


M 


Again, asstated above, lam of opinion 
that this is a matter in which the jurisdic- 
tion of the Civil Courtsis barred. Whether 
the theka should or should not have been 
forfeited, it isclear that it was. forfeitéd 
by the order of the Commissioner (Ex. D-1), 


dated 1zth September, 1924. I would quote | 


following passage at the end of that 
der “The fatory of the thekedari of 
Tikaramand -his son, therefore, has thus 
been one of gross incapacity and mismanage- 
ment for years past and I must, therefore, 
` confirm the Deputy Commissioner’s order 
declaring Dadu to have forfeited his 
thekedari status. The facts show that not 


t 


one of the co-sharers can qualify for invest- ‘ 
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.Of a thekedar; and all that remains 


132 I. O. 1931 


ment with the rights of thekedar, and it 
now remains, therefore, for the Deputy 
Commissioner to follow the procedure laid 
down in proviso 1, 5.111, Land Revenue 
Aot, Ordered accordingly.” 


It has thus been clearly held, first, that 
thekedari statue has been forfeited, and 
secondly, that none of the co-sharers can 
qualify forthe investment with the rights 
is for 
the Deputy Commissioner ‘to reserve the 
rights of an occupancy tenant to the 
thekedar Dadu under proviso 1, s, 111. 
This order by the Revenue Oourt is clearly 
an order under s. 111, Land Revenue Act, 
and that being so, the jurisdiction of the 
Civil Court ie expressly barred by s. 220 
(1) o£ the Act. This viewof the matter 
does not seem to have been put forth by 
the lower Appellate Court, nor does that 
Court seem to have considered the question 
whether the jurisdiction of the Civil Court 
was barred by 8.220. I am, however, clearly 
of opinion, as stated above, that the 
jurisdiction of the Oivil Court is barred 


‘and thatit must, therefore, be found not 


only that Dadu’s protected status was for- 
feited, but that the theka itself was for- 
feited and by that forfeiture under s. 115, 
Transfer of Property Act, the right of the 
plaintiff-respondent as a sub-lessee was 
also forfeited. 


The order of the lower Appellate Court, 
therefore, remanding the ease is set aside 
and instead the decree of the trial Oourt 
dismissing the suit of the plaintiff-reepond- 
ent is restored. Costs of the appeal in 
both Courts and of the suit will be borne 
by the plaintificrespondent. I fix Pleader's 
fees in this appeal at Ra. 53. 


A. ` Order accordingly. 


132I, O. 1931 


SIND JUDICIAL COMMIS- 
‘SIONER’S COURT. 
ORIMINAL Revision APPLICATION 
No. 160 or 1930. 
January 27, 1931. 
Present :— Mr. Justice Haveliwalla, A.J O., 
On difference of opinion between 
Mr, Rupchand Bilaram, A J. O. and Mr. 
Milne, A.J O. 
MANGHARAM JERAMDAS-—A»PPLICANT 


versus 
EMPEROR--O»rrosrrE Paary. 
Criminal Procedure Code (Act V of 1898), ss. 79, 80, 


&4—Warrant for arrest—Endorsement on separate 
piece of paper, validity of—Resistance to arrest— 
Offence, 


The Resident Magistrate issued a warrant to the 
Sub-Inspector of Police for the apprehension of the 
accused and the Sub-Inspector gave the warrant to a 
mounted constable to arrest the accused. He did not 
make any endorsement on it, but gave a letter to the 
Oity Magistrate who forwarded the letter 
with the words “perused; for favour of service to City 
Police Inspector." The letterran thus: “J have the 
honour to forward herewith per Daryakhan, mounted 
constable of Police, the accompanying warrant in 
original and to request that you will be good enough 
to endorse the same and hand it over to the said 
mounted constable for the purpose of serving the 
same, as the accused is known quite well to the said 
mounted constable who will make special efforts and 
be able to apprehend the accused”: 

Held, (Rupchand, A.J. C. contra)—that the 
meaning of the letter was that the Sub-Inspecter 
showed the constable as the man authorised by him 
to execute the warrant and the Magistrate was merely 
to endorse it and hand it over to him for execution dnd 
therefore the letter was a sufficient delegation. of 
authority by the Sub-Inspector to the constable to 
execute the warrant, [p. 470, col. 2.] 

Under s. 79, Criminal Procedure Gode, it is immate- 
tial whether the authority is on the warrant itself or 
on aseparate piece of paper but so long as the 
authority is delegated, an the ‘authority is 
"id it satisfies the requirements of g. 79. [p. 496, col. 


Applieation for revision of the order of 
Mr. Wild, J. O. ; 

Mr. Hassomal M. Gurbuxsing, for the 
Applicant, 

Mr, C. M, Lebo, for the Orown. 


JUDGMENT. 

Rupehand, A. J.C.—(December 22, 
1930).—The only point involved in this case 
is whether or not the petitioner was being 
lawfully apprehended by Dar yakhan 
mounted constable of Kotri when he offered 
resistance. 

It is common ground that the warrant 
issued by the Resident Magistrate of Kotri 
for the apprehension of the petitioner was 
directed tothe Sub-Tnspector of Police. of 
Kotri for execution and that the 
warrant itself beara no endorsement in 
favour of Daryakhan. 

Reliance is, however, pleced on a letter 
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which was addressed by the Sub-Inspector 
to the City Magistrate of Karachi request- 
ing him to back the warrant, and it is 
argued bythe learned Public Prosecutor 
that that letter amounts to an endorsement 
within the meaning of s. 79 of the Criminal 
Procedure Oode, 


That letter reads as follows:—“I have ; 
forward herewith per ` 


the honour to 
Daryakhan, mounted constable of Police, 
the accompanying warrant -in origin- 
al and to request that you will be good 
enough to endorse the same and hand it 
over to the said mounted constable for the 
purpose of serving the same, as the accused 
is known quite well to the said mounted 
constable who will make special efforts and 
be able to apprehend the accused.” 

I am afraid I cannot accept this argument 
as sound, 

In the first place, 8. 79 provides in express 
terms that the endorsement should be made 
on the warrant itself. The object of this 
rule is clear. Section 80 enjoins the per- 
son executing a warrant of arrest to notily 
its substance to the person to be arrested, 
and if so required, to show him the warrant, 
or his authority to make the arrest, 

Unless, theréfore, the endorsement was 
on the warrant itself, or, at any rate, it was 
ona piece of paper which was attached to 
the warrant and formed part of it, it was 
open to the petitioner to dispute the author- 
ity of Daryakhan to arrest him. 

The fact whether Daryakban had shown 
the warrant to the petitioner or not, was 
specifically put in issue and although 
Daryakhan and one witness stated that the 
warrant was shown to the petitioner, it was 
not stated by them that the letter was also 
shown tothe petitioner. As will presently 
appear, it is more likely than not that 
Daryakhan was not in possession of the 
letter at that time, If that beso, there was 
a greater reason for the petitioner to refuse 
to recognize Daryakhan as the officer duly 
empowered to arrest him. 

It appears that the letter referred to 
above and another letter addressed by the 
Resident Magistrate of Kotri along with 
the warrant were handed over to Varydkhan 
for delivery to the City Magistrate of 
Karachi. That other letter reads as 
follows: “I have the honour to forward here- 
with a warrant to compel the attendance of 
the accused Mangharam addressed to the 
Sub-Inspector of Police, Kotri. The man 
concerned resides at present in Karachi, The 
date is also at hand, and therefore I have 
the honour to request that you will be good 
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enough to make special arrangements for 
the service of this warrant as the case is 
fixed for 15th August 1927 4, e, the fifteenth 
of August 1927.” 

Daryakhan presented the warrant and 
both letters to the City Magistrate who made 
the following note on the Sub Inspector's 
letter:—"Perused. Forwarded for favour of 
service to the City Police Inspector,Karachi.” 

Darykhan presented his letter with the 
note made on it to the Police Inspector, and 
it is therefore highly probable that that 
letter remained with the Inspector of 
Police, Karachi. 

Even if that letter was with Daryakhan 
and was shown to the petitioner, it only 
contained a request by the Sub-Inspector to 
the City Magistrate to endorse the warrant 
and give it to Daryskhan, but that request 
had not been acceded to. On the contrary 
a direction was given to the City Police 
Inspector to effect service. 

Itis rather unfortunate that neither the 
Resident Magistrate nor the Sub-Inspector 
of Police, Kotri, properly appreciated the 
provisions of the Code relating to service 
-of warrants outside their territorial limits.. 

A warrant issued by a Magistrate is an 
-authority given by him for apprehension of 
an accused pereon. When such person. 
is outside the limits of the jurisdiction 
of the Magistrate issuing the war- 
rant, the Magiétrate may exercise his 
authority in two ways. He may delegate: 
his authority toa Police Officer within his: 
jurisdiction to apprehend the accused per- 
son, outside his jurisdiction by directing 
the warrant to be served by such officer, 
He may not delegate his autbority to any 
Police Officer to effect service, but may send 
the warrant to 8 Magistrate, a District Super- 
intendent of Police or Oommiseioner of 
Police in a Presidency Town within whose 
jurisdiction the accused is to be spprehend- 
ed to cause him to be apprehended, 

In the former case, the warraat can only 
be executed by the Police Officer to wh.m 
itis directed, or by & Police Officer to whom 
such Police Officer delegates his duties by 
an endorsement made by him on the 
warrant itself. But before such officer or the 
officer to whom he delegates his authority 
executes the warrant outside his jurisdic- 
“jon he is bound to get the warrant backed 

‘by a Magistrate or by the District Superin- 
tendent of Police or the Commissioner of 
Police in a Presidency Town within whose. 
limits it is to be executed, except in cases. 
of urgency as provided by el. (iii) of 
.& 83 of the Code- .- | 
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In the latter case it is for the Magistrate, 
District Superintendent of Police or the 


‘Police Commissioner to whom the warrant 


is sent for service to direct a Police Officer 
within his jurisdiction to execute the 
warrant and the Police Officerto whom the 
warrant is so directed, may likewise delegate 
his authority to another officer in the same 
manner, that is to say, by making an endorse- 
ment on the warrant under s. 79. 

In the present case, the Resident Magis- 
trate had adopted the fcrmer course. There 


‘was no occasion therefore for him to send 


a letter to the City Magistrate which has 
caused this trouble. All that the Sub-In- 
spector of Police should have done when 
b» got the warrant wasto makean endorse- 
ment on it that Daryakhan wes empowered 
by him to execute it, and then it was for 
Daryakhan to get it backed by the City 
Magistrate before he executed it. Had that 
been done, there would’ have been ‘no 
difficulty in the matter, and no occasion 
for the learned City Magistrate’ to pass on 
the documents to the City Inspector of 
Police for service. Neither of these courses 
appears to have been adopted, and it would 
appear from the letters that the Oity 
Magistrate was requested to entrust Darya- 
khan with the service of the warrant, but 
he does net seem to have eomplied with that 
request. 


It has been argued that the petitioner 
should not be permitted to escape liability 
for offering resistance to a Police Officer on 
a technical plea of this nature. But, in my 
opinion, there is no way out cf it. -A 
Police: fficer executes a warrant issued by 
a Magistrate, under his delegated authority. 
The Code provides the mode in which such 
authority may be delegated, and requires 
the warrant to be executed either by the 
person to whom it is directed or by the 
person to whom such authority is re-delegat- 
ed by an endorsement made on the warrant 
itself by the person to whom itis directed 
or by his delegate No other mode. of 
tranefer of this delegated auth rity is 
prescribed under the Ucde and none can 
be presumed. As observed by the Privy 
Oouncil in Gokal Mandar v. Pudmanind 
Singh (1) the essence of a Oode is to. be 
exhaustive on the matters in respect of 
which it declares the law, and it is not in the 
province of the Court to disregard it or go 
outside the letter of the enactment accord- 
ing toits construction. 


(1) 20 I. A. 196 at p. 202; 200, 707; 26-0, W. N. 825; 
4 Bom, L, R.793; 8 Sar, 323. < 
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As non-compliance with the provisions 
of S, 79 goes to the very root of the author- 
ity of the serving officer, the question 
whether its provisions are directory or man- 
datory hardly arises. 

With regard to the argument that the 
O-nsequence of giving effect to a plea of 
this nature might in certain cases be 
Serious and that we should, therefore, give 
effect to .the Police Sub-Inspector’s letter 
as an endorsement it is sufficient to observe 
that our office is “jus dicere" and not “jus 
dare, and where the words used by the 
Legislature are clear and unambiguous we 
are bound to give effect to them, whatever 
‘be the consequences: Hariomal v. Hazari- 
sing (2). Emperor v. Noor Mahommad (3), 
Rez v Forde (4), 

In Durga Tewari v. Rahman Buksh (5) 
the Court refused to recognise delegation 
of authority by an endorsement made on 
the warraat to the off -erofa certain Police 
Station, without specifying the name of 
such officer, and set aside the conviction of 
the netitioner under 6 224, Criminal Pro- 
ceudre Code. The present case is much 
stronger. There was no endorsement 
whatsoever on the warrant, I would, there- 
fore, set aside conviction, ; 

Milne, A. J. C —The accused has been 
convicted under s. 224, Indian Penal Oude, 
of intentional resistance to his lawful ap- 
prehension. The point taken by applicant 
on revision is that the warrant under which 
the accused was arrested is not a valid 
warrant and that the endorsements required 
by es. 79 and 84 of the Criminal Procedure 
Code have not been made, i 4 

Tne warrant in question was addressed to 
the Sub-Inspector of Police, Kotri, and to 
enable any other Police Officer to execute 
the warrant, his name should have been en- 
dorsed upon the warrant by the Sub-Ins- 
peetor ; there should have been a writing on 
the warrant showing that the constable 
Daryakhan had been directed to execute 
the warrant by the Sub-laspector, Kotri. 
The learned Public Prosecutor relies on the 
letter No 4965 of August 8, 1327, accom- 

.panying the warrant, which is a letter from 
the Sub-Inspector of Police, Kotri to the 
City Magistrate of Karachi sending the 
warrant to him with the constable Darya- 


is” T8 Ind. Cas, 583; 18 S. L,R. 19; A, I. R. 1925 Sind 


(3) 105 Ind. Cas. 483; 225. L. R. 157; 28 Or.L. J. 
913; A, I. R. 1994 Sind 1; 9 A. I, Cr. B. 66 j 


(4) (1923) 2 K B. 400 at p, 404; 92 L. J. K. B. 501: 
17 Cr. App. R. 99; 128 L. T. 798,27. Oox O. O. 408; 17 
J.P. 76. 67 S J. 539; 39 T, L. R. 322. . 

(5)40:W. N.35, 
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khan and requesting him to endorse the 
warrant and hand it over to the said 
Daryakhan for the purpose of serving the 
same. It is contended that this letter is not 
an actual direction to the constable Darya- 
khan. to execute the warrant; that the. Sub- 
Inspector of Police did not know his duty ; 
that he had no intention of endorsing the 
warrant ; and that this letter cannot be 
taken as a direction to the constable Darya- 
khan to arrest the accused. This is in addi- 
tion to the fact that the alleged direction is 
not written on the warrant. 

The issuing and service of warrants is, 
however, a part of the daily duties ofa 
Police Officer, and itis hardly likely that 
the Sub-Inspector who was well aware of 
the provisions of s, 84 that the warrant 
could not be served outside his jurisdiction 
without an endorsement by a Magistrate 
of the place where the warrant was to be 
executed was not aware of the provisions of 
8.79, lthinuk it is clear from the terms of 
the letter No. 4965 that the Sab-Inspector 
showed the constable Daraykhan as the 
man authorised by him to execute the war- 
rant and thathe did thereby authorise the 
constable Daryakhan to execute it. That 
is its meaning at any 1ate by necessary im- 
plication. If the letter No. 4965 had heen 
written on the warrant, I would be prepared 
to hold thatthere had been not only a 
substantial but & literal compliance with the 
provisions of e. 79. 

The question then remains, whether the 
fact tnat the writing has not been on the 
warrant but on a separate piece of paper 
renders the warrant illegal so that the ac- 
cused may lawfully offer obstruction to hie 
arrest. An almost parallel case is dealt with 
in Maxwell on the Interpretation of Statutes 
at page 664, I quote the passage at length: 
* The unsual provision in the commission 
of the peaca that no justice named in it 
shall be capable of acting or authorised to 


act unless he shall have taken the oathe 


required by law, would lead to intolerable 
inconvenience and injustice if it were im- 
perative, and struck with invalidity every 
act of an unqualified justice, If his acts 
were held void, it was pointed out by the 
King’s Bench, all persons who acted in the 
execution of a warrant issued by him, would 
act without authority ; a constable who 
arrested, anda gaoler wno recsived the ar- 
rested person under it, would be trespassers. 
Resistence to them would be lawful; every 

thing done by them would be unlawful; 

and aconstable, and the persons aiding him 
might become amenable even to a charge 
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of murder,for acting under an authority 
which they reasonably ^ considered 
themselves bound to obey, and of the ir- 
validity of which they were wholly ignc- 
rant." ; 

The present caseis as a matter of fact much 
stronger; there has been a substantial 
compliance with the provisions of the law. 
In the case above quoted Margate Pier Co, 
v. Hannam (6) there had been no compli- 
ance at all with the provisions of the law 
and the evils anticipated therein are more 
likely to occur and ona wider scale in a 
country where so many Policemenare illiter- 
ate or at best know the vernacular only and 
are notin a position to say what is or what 
is not written on a warrant, It may be noted 
further that the particular evil with which 
we are now dealing was considered in that 
case and it was held that,resistance to ar- 
Test in such circumstances would not be 
lawful ; the offender would be criminally 
liable. A rigid application ofthe letter in 
a country where a number of indifferently 
educated persons have in the course of their 
duty to comply with complicated pro- 
visions of law can only result in the evils in- 
dicated in the ruling quoted. The law has 
evolved a reasonable via media in the doc- 
trine. of Imperative v. Directoryand where 
the form is not in itself of intrinsic impori- 
ance and the provisions of law bave 


been substantially complied with, that 
doctrine should be applied. I hold, 
therefore, that the warrant complied 


with the provisions of s. 79 that the require- 
ment that the necessary direction to the 
Policer an should be written on the warrant 
itself is not imperative. - 

It has aleo been contendéd that the war- 
rant does not comply with the provisions of 
8.84. It is contended that the warrant 
should have been brought to the Karachi 
Magistrate by the Sub-Inspector of Police, 
Kotri, as he was the officer to whom it was 
directed. But that is clearly not the iu- 
tention of the section. When the warrant 
is endorsed toa Police Officer, he thereby 
becomes the officer directed. 


The endorsement of the Magistrate is, it 
is true, on the same separate piece of paper. 
Butthatis the same objection which has 
been brought in respect of s. 79 and the 
same arguments apply. 

It is further contended that the Magistrate 
has not endorsed the warrant; he bas 
merely forwarded it for favour of service 
to the City Police Inspector of Karachi. 


(6) (1819) 3 B & Ald.266; 22 R. R. 375. 
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But all the Magistrate had to do and all he 
was asked to do was to write his name and 
his name only on the warrant; that was 
sufficient authority for the execution of the 
warrant and in view of the provisions of 
sub-s. 2 tos, 84, it was not necessary for 
him tosend it for service to the Police 
Inspector of Karachi. That endorsement 
is co far surplusage. It appears from the 
evidence that the prescribed procedure was 
followed ; Daryakhan took the warrant to 
the Karachi Police ; the Karachi Police gave 
him a Policeman to aid him and the warrant 
was duly executed. 

It is contended that the person to be ar- 
rested should see that there is a valid 
warrant against him and that it has been 
validly endorsed. That can haroly be 
true of the provieions of s. 84 in view of the 
provisions of s 84 (3). But in this case it 
appears that there was a letter attached to 
the warrant which would have satisfied the 
accused. Itispot the case of the accused 
that he wasshown the warrant but not the 
necessary endorsements, ‘here are ocne 
of the usval indications on the letter that 1t 
remaired as part of tbe record of the Kara- 
chi Police It has been held on adequate 
evidence that the accused was shown the 
warrant and there is no ground for holding 
that theletter was not attached That was 
not aground taken by appellant at any stage. 

Ihcld, therefore, that the warrant was 
legal and wculd confirm the sentence and 
dismiss this application. 

Haveliwalla, A. J, C.—(January 
27, 19$1.—1his application in revision 


has been referred to me for opinion under 


s. 429, Criminal Procedure Code, on a 
difference of opinion between the two 
Judges of this Court. 

The applicant was convicted by the 
Specis] Firet Clase Magistrate, Cantonment 
on 27th May, 1:30, for an offence uncer 
s. 224, Indian Penal Code, for intentionally 
offering resistarce to his lawful appreben- 
sion and sentenced to a fine of Rs 110, or 
in default to undergo 3 months’ rigorous 
imprisonment On appeal tbe corvietion 
was confirmed by the learned Judicial Com- 
missioner on let August, 1930, but the 
sentence of fine was reouced toone of Ke, 50, 
in default six weeks’ rigorcus imprisonment, 
The applicant then applied to the Figh 
Court for revision of the orderof the learned 
and the matter 
was. heard by a Bench of this Court. The 
point taken before the Bench appears to be 
that the applicant was not legally arrested, 
was not in lawful custody and any resist- 
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ance offered to his apprehension would not 
come within the purview of 8.224 lodian 
Penal Code. Mr. Rupchand, A J. O. was of 
the opinion that the conviction was wrong 
and the applicant be discharged and ac- 
quitted; while Mr Milne, A. J.O, took a 
different view and was of the opinion that 
the conviction was right. 

It appears in this ease that the warrant 
Ex 2 wasissued by the Resident Magis- 
trate, Kotri, to the Sub-lnspector, Koiri, 
for the apprehension of tne applicant; 
the Suab-Inspector gave this warrant 
to & mounted Police constable by 
name Daryakhan to arrest the applicant. 
He did not make any endorsement on the 
warrant, but instead gavea letter written 
and signed by himself to the City Magis- 
trate, Karachi, which is No. 4965 dated sth 
August, 1924, and marked Ex 3, Daryakhan 
came to Karachi along with the warrant 
and the letter and presented the same to 
the Oity Magistrate, Karachi, who made the 
following endorsement; “perused, for favour 
of service to- the City Police inspector, 
Karachi”, whereupon Daryikhan took the 
assistance of the Uity Police and accom- 
panied by one Sadik, went to execute the 
warrant. After an effort to search, the 
applicant was traced sitting in a tea shop, 
Daryakhan went up to the applicant and 
told him that there was a warrant against 
him and caught him. The applicant was 
brought out of the shop, when he feigned 
giddiness and fell down on the ground. 
Some persons then collected and the appli- 
cant taking advantage of this, made good 
his escape. Daryakhan then made a report 
to the Police whereupon the applicant was 
put up before the Magistrate and dealt 
with as stated above. 

It is contended by the learned Public 
Prosecutor for the Crown that the letter 
No. 4965 was a sufficient authority in favour 
of Daryakhan to arrest the applicant and 
a resistance to such arrest by him would 
amount to an offence under s, 224, Indian 
Penal Code, whereas Mr. Hassomal for the 
applicant contends that the letter in ques- 
. tion cannot be construed a direction or 
authority in favour of Daryakhan inasmuch 
as the letter was addressed to the City 
Magistrate and in the alternative if it is to 
be construed as an authority, the authority 
not being upon the warrant itself as re- 
quired by a 79, the arrest under the said 
warrant would be invalia and the applicant 
could not be convicted for offering resist- 
ance to his apprehension. Now, reading 


the letter as a whole, it is clear to me that 
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there is no substance in the objection raised 
by Mr. Hassomal The meaning of the 
letter, as I read it, is that the Sub-Iaspector 
showed Daryakhan as the man authorised 
by him to execute the warrant and that he 
did thereby authorise Daryakhan to execute 
it and that the Magistrate was merely to 
endorse it and hand over the same to 
Daryakhan for execution The object of 
the Sut-Inspector in addressing the letter 
to the Oity Mugistrate, Karachi, appears 
only to get his endorsement as required by 
B, 84, Criminal Procedure Code. 

Then it is contended that there was no 
delegation of authority to Daryakhan him- 
self, but, in my opinion, there is clear “dele- 
gation” in the letter itself. The gist 
of the letter is that the Sub-Inspector 
has authorised Daryakhan to execute the 
warrant and Daryskhan has to execute it 
as he knows the applicant well. That being 
80, I hold that the letter in question was a 
sufficient delegation of authority in favour 
of Daryakhan by the Sub Inspector to exe- 
cute the warrant, 

Then itis argued that s. 79 requires that 
the delegation of authority or the endorse- 
ment must be on the warrant itself, and 
that not being the case, here, the warrant 
is illegal, co that the applicant may lawfully 
offer resistance to his arrest. The question 
then is, is the endorsement on the warrant 
iteelf of such vital importance that, if it 
appears on a separate piece of paper, the 


' warrant would be invalid. I thiuk s.79 is 


to be read with ss. 75 and 80, What is con- 
templated by s. 79, ig that no other person 
except a Police Officer, competent to exe- 
tute a warrant of arrest, should arrest a 
person; and that the endorsement should be 
clearly in the name of that officer. Section 80 
requires that a Police Officer or other person 
executing & warrant ofarrest, shail notify 
the substance thereof to the person to be 
arrested, and, if so required, shall show the 
warrant. There is no reference in any of 
these sections that the endorsement also 
must be shown. What is essential under 
these sections to my mind is the authority 
in writing. It is immaterial whether the 
authority is on the warrant itself or on a 
separate piece of paper, but so long as the 
authority is delegated, and if it appears that 
the authority is there, it satisfies the re- 
quirements of s. 79,. After al], the Court 
has to look tothe substanco anu not to the 
form, This aspect uf tue “ase hus been 
exhaustively deals witn by Mr. Milue, in his 
judgment and I agree with the conclusion 
arrived at by that learned Judge that the 


470 


letter attached to the warrant complies 
with.the provisions ofe. 79,and (sic) that the 
necessary direction to the Policeman should 
be written on the warrant itself, is not of 
such a vital importance so as to vitiate the 
whole proceedings. 

. A further objection bhas.been raised by 
Mr. Hassomal that the City Magistrate has 
not endorsed the warrant as required’ by 
s. 84, inasmuch as he forwarded the same 
to the City Police Inspector for favour of 
service. No doubt, itis so. But it is. also 


clear from the evidence that Daryakhan: 


took both the letter and the warrant to the 
Magistrate for endorsement. All that the 
Magistrate had to do was to write his name 
on the warrant and hand it over to Darya- 
khan for execution as required by e. 84 (2); 
it was not necessery for him to endorse 
the same in the manner he did; and there- 
fore, as contended by the learned Public 
Prosecutor, the endorsement to that extént 
is. a mere surplusage. In my opinion, this 
superfluous endorsement of the Magistrate 
does not in any way affect the validity of 
the warrant itself, 
One more point remains to be dispose 

of.and that is, whether or not Daryakhan 
had with him the letter Hx, 3 attached to 
the warrant when he executed it against 
the applicant. It is argued that the letter 
could not possibly have remained. with 
Daryakhan, as the Magistrate’s endorsement 
goes to show that it was sent to the City 
Inspector for favour of service. In the first 
place, it will, be admitted that Daryakhan 
brought with him to Karachi both the 
letter and the warrant and he presented 
both these documents to the Magistrate with 
a view, to get his endorsement on the 
warrant...There is nothing on record to 
show thatthe Magistrate gave the warrant 
to Daryakhan and forwarded the letter to 
the City Inspector for service. It is clear 
from the evidence of Mir Ayoobkhan that 
Daryakhan had the warrant with him and 
showed it to him when asked to do go. 
If the letter was sent to the Police Inspector 
for service as contended by Mr. Hassomel, 
it would have been numbered, dated and 
borne some office mark, but there is no 
such indication on the letter to show that 
the letter had gone out of the hands of 
Daryakhan. Therefore, it follows that the 
Magistrate returned both the letter and the 
warrant to Daryakhan, and the natural pre- 
sumption is that Laryakhan had both 
the warrant and the letter with him at 
the time of the execution of warrant. If 
the applicant wanted to rely upon this part 
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of the cage, he should have got it cleared 
in the Court below, where no such point 
seems to have been originally taken by him. 
This objection, therefore, aleo fails. | 

“For these reasons, I agree with Mr. Milne, 
A.J. O, in the view he has taken tuat the 
warrant was legal and the resistance to the 
arrest under the warrant was illegal. I 
would accordingly confirm the sentence and 
dismiss this application. me 

A. Application dismissed. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Suit No. 649 oF 1928. 
January 12, 1931. 
Present :—Mr. Rupehand Bilaram, A, J . G. 
Messes, ROOHALDAS GIDUMAL— 
PLAIN’ IRFS 
j versus 
. TIKAMDAS LILA RAM—Dezrenpanr. 
Sind Judicial Commissioner's Court Rules—Power 
to file re-interrogatories for examination of witnesses 
outside Court's jurisdiction—Necessity of amending 
les. kem 
"abe interrogatorisa can be filed for examination of 
witnesses outside the jurisdiction of the Court. i 
[The necessity of amending the Rules of the Sind 
Judicial Commissioner's Court which are defective on 
this point, so as to bring them inline with the Rules 
of the Bombay High Court pointed out.| 


Mr. Srikishendas H. Lula, tor the Plain- 
tiffs. 

Mr. Pahlajsing B. Advani, for the Defend- 
ant. 

ORDER.—This is an application asking 
for permission to file re-interrogatories for 
the examination of the Manager, Bucking 
ham and Varnatic Oo., Ltd. Mr. “Lulla has 
objected to the same onthe ground that 
our Oourt Rules do not provide for the 
filing of re-interrogatories. He has con- 
tended that unless rules were framed to 
that effect no re interrogatories could be 
filed for examination of witnesses outside 
the jurisdiction of the Court. Order XXVI, 
Civil Procedure Code, is silent on this 
point; but therecan be no doubt that if 
8 witnessis to be examined on commis- 
sion and his evidence is to be useful tothe 
Court an opportunity should be afforded 
tq the person who examines the witness 
on commission of clearing up poinis that, 
arise in cross examination, i 

Two courses are open to the Court. The 
first is, to allow commission to issue in the 
first instance for examination on interro- 
gatories and eros&-interrogatories and siter 
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the evidence is recorded and it is found 
that there are some points which require 
clearing up then to order the re-issue of 
the commission to clear up those points. 
The other course is to permit a party to file 
at the time of the issue of the commission 
re-interrogatories on points on which he 
expects that the answers to cross interro- 
gatories are likely to be vague and when 
the evidence is certified and is being 
exhibited to consider if the replies io 
re-interrogatorties should be treated as 
evidence or not 

i It appears to me that the latter course 
is the proper one to adopt, The rules of 
the Bombay High Oourt provide for the 
issue of re interrogatories. vide Ohap. 
XXII, paras. 361 and 362, Form No. 37 given 
in Appendix K of the Yearly Practice 1930 
shows that the party at whose instanee a 
commission issues is even allowed to re: 
examine.the witness viva voce although 
the examination and cross-examination of 
the witnessis on interrogatories. 

I think thatthe rules of our Court which 
are defective on this point should be 
brought in line with the rules of the Bombay 
High Oourt. I hold that the defendants 
are entitled to file re-interrogatories. 

A copy of this order might be placed 
before the learned Judicial Commissioner 
for consideration, 

Mr. Lulla has pointed out that the de- 
signation of the witness to be examined is 
“Managing Director” and not "Manager" 
of the Company. l accordingly order that 
amendment to be made in the application 
for commission and in the heaciugs of the 
interrogatories and cross interrogatories. 

As tne form in which some of the re- 
interr: gatories are worded is objected to, 
I havs in consultation with the Pleaders 
of the parties amended them as follows :— 

1. For how long have you been working 
at Madras in this Company, in what capa- 
cities and for what periods in each capacity? 


2 What opportunities, if any, you had 


of meeting Gidumal Tulsiaas? 

3. Had ycuany opportunities of meeting 
Mr. G. G@. Vanwaria if so, when, where and 
on what occasions ? 

4. Pleaseexplainwhy you state in reply 
to cross-interrogatory No. 43 that Mr. G, G. 
Vanwaria acted as your representative 
independently of R. G. .Vanwaria and 
Messrs Rochaldas Gidumal and Company ? 

5. With reference to your reply to cross- 
interregatory No. 32 please state when 
andhow you came to know of this suit? 
Were. you informed about the defence filed 
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in this suit, especiaily with reference to 
the agency of your mills and if so by 
whom? 

6. Please produce the correspondence 
with Mr. Rochaldas of Messrs. Rochaldas 
Gidumal and Company as a result of 
which or as a reply to which you wrote 
letters dated 26th Ostober, 1928, 80th Oc- 
tober, 1928, and June 21, ref»rred to in 
cross interrogatories Nos. 27, 28 and 37, 
respectively ? 

Mr. Lulla states that 
tion he nas referred to a letter which 
through oversight has not been filed. 
The offica shoulu accept this letter if it is 
filed within three days of this date and 
should show it to the otner side If there 
is any objection to that letter being received 
the matter may again be brought up in 
Court. . 

A. Application granted 


in eross.examin- 


SIND JUDICIAL COMMIS- 
SIONEH'S COURT. 
First Civi, APPRaL No. 14 or 1928. 
January 21, 1931. 

Present :—Mr. Rupchand Bilaram, A. J. C. 
and Mr. Milne, A. J. O. 
KHIMANMAL AND oTHERS—APPELLANTS 

versus 
‘SHER MOHAMED KHAN AND OTHER— 
RESPONDENTS. 

Sind Encumbered Estates Act (XX of 1896), s. 29— 
Power of restored zemindar to partition his property 
so as to bind his heirs—‘Alienation,’ whether includes 
‘ partition.’ 

Section 29, Sind Encumbered Estates Act, does not 
prevent a restored zemindar from making a partition 
of property of which he is a tenant-in-common, either 
privately or through the Oourt so as to bind his heirs, 

The two expressions “ alienation " and “ partition " 
are different and have different meanings attached to 
them. Alienation inits ordinary sense does not in- 
clude within its ambit a partition or division of pro- 


perty. 

Mr Dipchand Chandumal, for the Ap- 
pellants. 

Mr. Kimatrai Bhojraj, for the Respond- 
enis, 

JUDGMENT,—The short question of 
law which arises in this appeal is whether 
the expression “ or alienation of such pro- 
perty "ing. 29 of the Sind Encumbered 
Estates Actincludes partition of property 
in which the restored zemindar is a tenant- 
in-common and prevents him from coming 
to & partition with his co-tenant which will 
be valid beyond his life-time, 
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The facts giving rise to this issue are 
- hardly in dispute :—In 1902, one Jumo- 
khan, a zemindar of Upper Sind and 
his son Kajrokhan took the protection 
of the Manager, Sind Encumbered Estates 
In 1905 Jumokhan died leaving behind 
him two sons Kajrokhan and Kadirbux. 
The estate consisted of certain agricultural 
lands in Dehs Gajro, Oheel and Mari. All 
these lands were entered in the Revenue 
Records in the name of Jumokhan and were 
treated as his exclusive property. There is 
also evidence to chow that it belonged to 
‘him exclusively. The management of the 
estate lasted until 1909, when the estate 
n restored to both Kajrokhan and Kadir- 
ux. 

In 1922, the brothers came to a private 
partition. The Deh Gajro lands were divid- 
éd half and half; Deh Oheel lands were 
allotted to Kajrokhan and Deh Mari lands to 
Kadirbux. 

From 1912 to 1918 both brothers continu- 
ed in possession of the lands which came to 
their respective shares, alienated some por- 
tions of them and acquired others. 

In 1918, Kadirbux was possessed of 186 of 
acres of land in Deh Mari instead of 146 
acres which he got at the partition. In that 
year he exchanged these lands with his 
brother Kajrokhan for the lands in Deh 
Oheel and died in the same year. 

In Byron's Law Dictionary, an alienation 
is defined as the power of the owner to dis- 
pose of the interest in real or personal pro- 
perty, while a partition is said to take place 
where land belonging to two or more joint 
tenants-in-common co-parceners or heirs in 
gavelkind is divided among them in seve. 
ralty, each taking a distinct part. f 
: he two expressions are different and 
have different meanings attached to them, 
and there is no reason why an alienation 
when used in its ordinary sense should 
include within its ambit a partition or 
division of property. 

There is also nothing in s. 29 or any other 
section of the Act to suggest that it was in- 
tended to prevent a restored zemindar from 
making a partition of property either 
privately or through the Court so as to bind 
his heirs. 

On the contrary, s. 39 of the Act would 
show that a suit of this nature would lie in 
the ordinary Courts even during manage- 
ment, and all that is necessary in such a 
suit is to join the Manager. 

In the present case, Kajrokhan got back 
the Mari lands from Kadirbux. Had these 

lands remained with Kadirbux and a suit 
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had been filed by the. plaintifis against 
Kadirbux to repossess themselves of a half 
share of Kajrokhan in them on the ground 
that the partition made by him was an 
alienation ofhis half share and, therefore, 
not binding beyond his life-time, it would 
not have been possible for the plaintifis 
to convince the Oourt that they had any 
case There is no reason why the same 
consideration should not apply when the 
property which Kadirbux got on alienation 
was transferred by him to Kajrokhan by a 
subsequent transaction. As soon a8 the 
Mari lands were allotted to Kadirbux at a 
partition between him and Kajrokhan they 
become his lands. The subsequent acquisi- 
tion of these lands from Kadirbux by Kaj- 
rokhan and the subsequent transfer to the 
defendants was not of the restored lands 
but of the lands acquired after restoration 
and was, therefore, clearly outside the pur- 
view of s, 29 of the Act, ' 

Prior to the partition Kajrokhan had only 
a half share in the Mari lands, and even if 
it be conceded that “ alienation” in s. 29 
included “ partition," it is difficult to see 
how the plaintiffs can claim more than a 
halfsharein these lands, and that also with- 
out restoring the half share of Kadirbux in 
the Oheel lands which he relinquished in 
favour of Kajrokhan at the time of the 
partition. 

In order to get over this fatal obstacle in 
the way of the plaintiffs, the learned Pleader 
has argued that s, 29 applies not only to the 
zemindar who obtained protection under the 
Act but to his heir to whom the lands are 
restored by the Manager; and that, there- 
fore, as neither Kajrokhen nor Kadirbux 
could alienate the property restored to them 
beyond their life-time, the tranafer by 
Kadirbux to Kajrokhan of the Mari lands 
in 1918 and the subsequent transfer by 
Kajrokhan to the defendants were void 
beyond the life-time of Kadirbux. 

We are afraid it is not open to the plaint- 
iffs to raise this pleaat this stage. It is a 
plea which would be open to the heirs of 
Kadirbux and not to the plaintifs Kadir- 
bux died more than twelve years ago and 
his heirs are not parties to the suit. Their 
claim, if any, is statute-barred. We cannot, 
therefore, gointo it. We might mention 
that, had it been open to the plaintiffs to 
raise this plea at this stage, the defendants 
would equally have been entitled to raise 
several other pleas which they have ad- 
vanced in the course of argument, inter alia 
the plea that the plaintiffs Nos. 1 and 2 
being co-executanis with Kajrokhan and 
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having expressly agreed to indemnify the 
defendants, the defendants should not be 
disturbed from their possession, and that 
in the alternative, they should be com- 
pensated by the plaintifis Nos. 1 and 2, 

As the suit of the plaintiffs fails on this 
ground, we do not consider it necessary to 
go.into the several interesting questions of 
law and fact argued by the parties. 

We set aside the decree of the lower 
Court, and dismiss the plaintiffs’ suit with 
costa throughout. : 

A, Suit dismissed. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
SgeoNp Oivin ApPman No. i0 or 1926, 
November 11, 1929, 

Present :—Mr. Percival, J O. 
and Mr Rupchand, A. J. C. 
MANGHOOMAL— APPELLANT 
versus 


Bibi SARDAR KHATUN—Razesponpenrt, 

Limitation Act (IX of, 1908), s. 5—Appeal— 
Extension of time—‘Sufficient cause'—Duty of appel- 
lant to adduce distinct proof. . 

A judgment was delivered on the 19th October, 
1925. An application for a copy was made on the 
11th December. The plaintiffs’ attorney sent a letter 
on 21st January, 1926, stating that he had applied in 
December for the copies to be sent to him by post, 
but there was in fact no such application, The 
appellant waited till the 25th January when he 
arranged with another person to get the copies. 
The latter got the copies on the 27th January and 
the appeal was filed on the 4th February, a fortnight 
after the correct time: 

Held, that having regard to all the facts, there was 
no sufficient cause for extension of time under s.5 
Limitation Act. [p.474, col. 1.] 

It isthe duty ofalitigant to know the last day 
on which he ean present his appeal, and if through 
delay on his partit becomes necessary for him to ask 
the Court to exercise in his favour the power contain- 
ed in s. 5, Limitation Act, the burden rests on him 
of adducing distinct proof of the sufficient cause on 
which he relies, [ibid | : 

Krishnasami Panikondar v. Ramasami Chettiar (4), 
relied on. < 

Second appeal from a decree of the Assis- 
tant Judge, Hyderabad. 

Mr. Tolasing K. Advani, for the Appel- 
lant. 


Mr. T. G. Elphinston, tor the Respondent. 


JUDGMENT. 
Percival, J C.—This isa sec-nd ap- 
peal against the decree of Mr. Dialmal 
Doulatram, Assistant Judge, Hyderabad, 
confirming the decree of the Sub-judge 
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Naushahrao. A preliminary objection is 
taken on bshalf of the respondent in this 
appeal that the appeal is time-barred. 

The record shows that the judgment of 
the first Appellate Oourt was delivered on 
19th October, 1925. An application for a 
copy of the judgment was made on llth 
December, 1925 In the affidavit of Manghoo- 
mal the appellant in this Oourt it is 
stated that the plaintiff's attorney Jamiat- 
rai has applied for copies of the judg- 
ment and decree on lith December, 1925, 
and duly paid the advance demanded by 
the Oourtonthe next day, and that the 
Attorney had arranged that the said copies 
should be forwarded to him by post, mak- 
ing the packet, value payable for the 
amount of the deficit. 


Oa looking at the record, however, we 
find thatthere is nothing on the record to 
show that Jamiatrai had made an arrange- 
ment to the effect that the packet should be 
sent value payable nor was there any 
order of the Oourt orof the office of the 
District Judge, Hyderabad, that the packet 
should be so sent. There is also no affidavit 
by Jamiatrai, the appellant's attorney re- 
garding this arrangement. It is true that a 
letter was sent by Jamiatrai on 2lat 
January, 1926, saying that he had applied 
in December for copiesto be sent to him 
by post; but we do not find on the record 
any such application. By 2let J anuary, 
1926, he had already passed the time limit 
because it is admitted that the appeal should 
have been filed at least on 19th January. 
Proceeding with the events that occurred, 
we find from the affidavit of Manghoomal 
that the appellant waited till 25th J anuary, 
1926, and, not getting the copies by the 
post, he arranged with one Mulchand, clerk 
to Mr Santdae, to enquire about these copies 
at the Court and if they were ready to get 
the same for him The affidavit further 
goes to say that Mulchand got these copies 
ma the Court on or about 27th J anuary, 

926, 


This is supported by the record , and there 
is one factin connexion with the copy on 
which the learned Pleader for the appellant 
relies namely that on the copy of the judg- 
ment originally the following words were 
written:—‘ Copies delivered by sending V. 
P. P. 27th December, 1925." This remark, 
however, was scored cut, also remarks about 
sending a copy by V.P P. That too was 
ecored out. The only thing, therefore that, 
can be assumed is that it was thought that 
an applization for such a copy had been 
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put in, but that it was found that there 
was no such application. Whatever may 
be the exact reason for these remarks and 
the scoring our, I am of opinion that we 
cannot rely on notes made by the copyiet 
which have been subsequently scored out. 
The further statement in the affidavit is that 
Mr, Mulchand, clerk to Mr. Santdas, Pleader 
got the copies on z7th January, 1926, and 
forwarded them; and that after these copies 
had been received the appeal was filed in 
this Court on 4th February, 1926, that is 
little more than a fortnight after the correct 
time. - 

The learned Pleader for the appellant 
argues that liberality snould be shown in 
extending the time But this depends on 
the circumstances of each particular case, 
and it does not appear from the record that 
the appellants have shown any particular 
diligence in this appeal, which merits ac- 
tion of the Court under 8. 5, Limitation Act, 
It may be noted that he did not take the 
trouble to apply fora copy at all till more 
than a month and half after the judgment 
had been delivered. 

Having regard to all the facts of the case 
it does not appear to bea case in which 
time can fairly be granted under s. 5, 
Limitation Act. If the time is not granted, 
this appeal is time-barred. This appeal ie, 
therefore, dismissed with costs as being 
time- barred. 

Rupchand, A. J. C.—I concur, 

In tne case ot Krishnasami Panikondar v. 
Ramasami Chettiar (1) Sir Lawrence Jen- 
kins saia: “It is the duty of a litigant to 
know the last day on which he can present 
his appeal, and if through delay on his part 
jt becomes necessary for him to ask the 
Oourt to exercise in his favour the power 
contained in s. 5, Limitation Act, the bur- 
den resis on him of adducing distinct proof 
of the sufficient cause on which he relies.” 
8&8The appellants have, in my opinion, failed 
to discharge that burden. The oniy peti- 
tion on the record of the lower Oourt which 
shows that the appellant's attorney asked 
for copies being sent to him by post is an 
application dated 2ist January. This pe- 
tition refers to a previous pstition having 
been sent but that petition is not on the 
record and no proof has been given that 
any such petition was sent to the Court, It 
is very likely that it was in consequence of 


(1) 43 Ind, Cas. 493; A. I. R, 1917 P. O. 179; 45 I. A. 
95 41 M. 412; 34 M. L. J. 63; 4 P. L. W. 54; 16 A. L. 
3.57, 7 b. W. 156; 23 M. L. T. 101; 27 O. L. J. 253; 2 
P. LR. 1918; 22 O. W. N. 481; 21 Bom. L, R. 541; 11 
Bur. L. T. 121; (1918) M. W. N. 906 (P. 0.). 
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the petition dated 218& January that the 
office made a note on the certified copy of 
the judgment showing that it was to be 
sent by post; subsequently for reasons 
which it is not necessary for us to ascertain 
that endorsement was scored out and the 
copy handed over to the proper person who 
had applied for it, namely the Pleader of 
the appellants. On the materials before us 
Iam rot prepared to hold that the appel- 
lants had asked for the copies being sent to 
them by post at any time prior to ihe peti- 
tion of 21st January and that on that date 
they were already out of time. Apart from 
this,it would appear that even after they got 
the copies they did not show aue ailigence 
in representing their appeal at once and 
filed it after & lapse of ten days. They 
have, therefore, to thank themselves if the 
appeal is now thrown out as being out of 
time. 
a, Appeal dismissed. 


SIND JUDICIAL COMMIS- 
SIONER' S COURT. . 
Privy Council APPLICATIONS Nos. 85,92 AND 
117 or 1930. 
January 22, 1931. 
Present :—Mr. Wild, J. O. ; 
Rai Bahadur SHEWARAM DEWANMAL 
— PETITIONER 4 
versus 
Mr, CHARLES M, LOBO AND oTHERE— 
RESPONDENTS 
Companies Act (VII of, 1913), ss. 202, 286, 282—0Order 
directing Official Liquidator to prosecute officers, 


whether appealable—A ppeal to Privy Council, compe- 
tency of—Civil Procedure Code (Act V of 1908), s. 109 


The wording of s. 202, Companies Act, is wide en- 
ough toincludeanorder under s.237 directing the 
Official Liquidator to prosecute for a criminal offence, 
and such an order is, therefore, appealable. , 

Order under.s. 237, Oompanies Act, directing the 
Official Liquidator to prosecute a person for a criminal 
offence is, however, more of a criminal than of a civil 
nature and s. 109 (c), Civil Procedure Code, is not 
applicable to any such matter of criminal jurisdiction. 

Messrs. Kimatrat Bhojraj, Kewalram 
Jethanand and Dipchand Chandumal, for 
the Petitioner. . 

Mr. Partabrai 
Respondents. 


ORDER.— These are applications under 
8.103 (c) and O. XLV, r. 2 of the Civil 
Procedure Code forleave to appeal to His 
Majesty in Council from an order under s, 
237 of the Indian Oompanies Act directing 


D. Punwani, for the 
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ihe Official Liquidators to prosecute the 
applicants, A preliminary objection is 
taken that these applications do not lie as 
no appeal is given by the Indian Companies 
Act from such an order. Itis argued that 
the order in question is notan order in the 
matter of a winding up of the Oompany 
but is an order in the course of the wind- 
ing up of a Company. I think, however, 
that the wording of s, 202 of the Indian 
Oompanies Act is wide enough to include 
such an order. 

I doubt, however, whether e. 109 (c) and 
O. XLV, r.2o0f the Civil Procedure Code 
apply. Section 109 (c) is not applicable to 
any matter of criminal jurisdiction: ses 
8. 132, sub-section (2? of the Civil Procedure 
Code and it, appears to me that this is a 
matter of that nature. The order from 
which the applicants wish to appeal is an 
order directing their prosecution for a 
criminal‘offence and it is, therefore, more 
of a criminal nature than of a civil 
nature, 

Apart from that, it does not appear to 
me that this is a case which can be certified 
as a fit case for appeal under s. 109 (c) if 
that section applies. The Court held that 
the balance sheet was prima facie a false 
one. Thisis a matter not of law but of 
fact. Moreover this is not & final order as 
the question whether the offence for which 
the prosecution is ordered was really com- 
mitted will] be decided by the Magistrate. 

For these reasons I am unable to grant 
a certificate that the order is a fit one for 
appeal and dismiss the applications with 
costs. 

A. Applications dismissed. 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
OxIminat Revision APPLIOATION No. 94 
. oF L930. 

August 2u, 1930. 
Present:—Mr. Wild, E x ^s , and Mr. Milne, 


A. e 
YAKOOB—Aco '8Eb—APPLIOANT 
versus 
EMPEROR—Opproeits PARTY, . 
Criminal trial—Fines under several sections—Pay- 
ment into Couri— Accused's right to ask for appro- 
priation towards particular sentence—Contract Act 
(LX of 1872), s. 59. - 
An accused person who has been convicted and 
fined under diferent sections of the Penal Code is 
entitled, on paying a certain amount into Court tọ 
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ask that the amount paid should be appropriated by 
the Court towards the fine inflicted on him under 
any particular section or sections, 


Application against an order of the 
Oity Magistrate, Karachi. 

.Mr. P. S Shahani, for the Applicant. 

Mr. C. M. Lobo, Public Prosecutor, for the 
Orown. 

JUDGMENT.—The applicant Yakoob 
Juma was convicted in Oase No 1354 of 
1926 unders. 170, Indian Pena! Code, and 
sentenced to pay afine of Rs, 200 or in 
default to three months’ rigorous impri- 
sonment under s. 341, Indian Penal Code, 
and to a fine of Rs. 15 or in default one 
month’s rigorous imprisonment—under 
s. 323, Indian Penal Code, and to a fine of 
Rs. 15 or in default one month's rigorous 
imprisonment. 

A total of Rs, 30 has been recovered 
from the applicant and he requested 
the learned Magistrate to appropriate this 
sum of Rs. 30 to the fines in the two 
lesser sentences, the result being that he 
would suffer only three months’ rigorous 
imprisonment in default of payment of 
the fine of Rs. 200. The learned Magis- 
trate, however, refused to allow this appro- 
priation. 

The applicant has supported his appli- 
cation on the provisions of the Inoian 
Contract Act and if it be held that the 
provisions of s, 59 are applicable, the fact 
that the applicant paid in addition to the 
sum of Rs, 25 which is lying in Court 
to his credit an additional sum of Rs. 5 
to make a total of Rs. 30, it might beheld 
ihat these circumstances implied that the 
payments were to be paid in discharge of 
the two smaller fines (?). Inany case it 
would add very greatly to the severity 
of the sentences if we were to hold that 
the applicant had to pay the larger fine 
before he was allowed to pay the two 
smaller fines. 

We are, therefore, of the opinion that 
this epplication should be allowed; the 
sums recovered from the applieant should 
be credited against the two fines of 
Re, 15 each. 

The result, therefore, is that the accused 
is not re committed to Jail in default. 

A, Application aliowed, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINAL REVISION Application No. 208 
oF 1930. 

January 20, 1931, 
Present:—Mr Rupchand Bilaram, A. J. O. 
and Mr. Milne, A.J, C. 
SHAMBHURAM AND ANOTHER— 
AOOUSED—À PPLIOANTS 

. versus 
EMPEROR—Oppostts PARTY, 

Criminal ,trial—Fvidence— Judicial notice—Im- 
porting personal knowledge of previous conduct of 
accused, legality of. . 

- A Magistrate cannotimportinto a case his know- 
ledge of the previous conduct of the accused. 

: A Court can take judicial notice of matters of 
universal notoriety, and its general knowledge of daily 
life, but a Judgecannot use from the Bench under 
the guise of judicial knowledge that which he 
knows only as an individual observer. 

Durga Prasad v. Ram Dayal (1) and Lakshmayya 
v, Varadaraja Apparow Bahadur (2) followed 


Mr. C. M. Lobo, for the Orown. 


'JgUDGMENT.—The accused in this 
case were convicted under ss. 147, 448, 426 
and 324, Indian Penal Code, read with 
s. 149, Indian Penal Oode. It was alleged 
that to enforce a ‘hartal’ they had invaded 
the complainant's shop, assaulted him and 
threw about the articles in his shop. Accused 
No. 1 eaught hold of the complainant by his 
hair and others attacked him with fists and 
kicked him: they threw him on his hot 
even and his arm was burnt. Accused Nos, 
1 and 3 were sentenced to 6 months’ rigorous 
imprisonment and a fine of Rs, 100; in 
Gefault to undergo further rigorous im- 
prisonment for 6 weeks and it is with the 
case of accused Nos. 1 and 3 which 
we are now concerned. Anappeal was filed 
in the Court of the District Magistrate, 
Larkana; the convictions and the sentences 
were upheld. An application in revision 
has now been made by the father of accused 
Nos. 1 and 3. 

The learned Public Proseeutor ha8 object- 
ed that as the accused themselves have 
made no application to the Court, there is 
no reason to interfere. But, as the matter 
has been brought to our notice, we should 
like to point out that there are certain 
remarks in the appellate judgment of the 
learned District Magistrate which cannot be 
supported and which the learned Public 
Prosecutor does not support, He has taken 
into consideration the part played by the 
accused in previous Congress activities in 
Khairpur Nathanshah. This was not sup 
ported by any evidence on the record but 
was based on the District Magistrate's own 
knowledge of local activities, Had the 
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District Magistrate proceeded on general 
grounds, that Oongress activities in Khair- 
pur Nathanshah had been so marked that a 
deterrent sentence was necessary, his pro- 
cedure would not have been open to objec 
tion. The prevalence of cattle theft in 
Sind is a matter which a Magistrate can and 
should consider in dealing with such cases. 
But there is no authority for the proposi- 
tion that a Magistrate can import into a case 
his knowledge of the previous conduct of 
accused. A Oourt can take judicial notice 
of matters of universal notoriety; its 
general knowledge of daily life, A Judge 
cannot use from the Bench under the guise 
of judicial knowled ge that which he knows 
only as an individual observer: c.f. Durga 
Prasad v. Ram Dayal (1) and Lakshmayya 
v. Varadaraja Apparow Bahadur (2). The 
circumstances under which a Judge can 
use his own knowledge as an individual 
observer ofa particular relevant concrete 
private incident are considered at page 184*, 
of the latter judgment. But even on that 
view, the observations do not help in the 
present case as the nature and extent of 
the District Magistrate’s knowledge has 
not been indicated. There is no evidence 
on record to show that the accused had 
previously participated in these activities, 
This is the only ground on which the 
learned District Magistrate has justified the 
different treatment of accused Nos. 1 and 3. 
It was contended before him that there 
was nothing on the record to differentiate 
the parts played by the various accused, or 
at any rate, there was nothing on the record 
to justify the severity of punishment. The 
learned District Magistrate admitted this 
was true to a considerable extent except in 
the case of accused No, 1, We are of 
opinion, therefore, that the considerations 
which weighed with the learned District 
Magistrate in upholding the sentences 
passed on these two accused should not have 
weighed with him; and that the sentences 
should be reduced. The accused have 
already served 4 months of the sentences 
passed on them and we, therefore, reduce the 
sentences to the period already undergone. 
The fine and sentence in default to stand 
in the case of accused No. 1 who took a 
much more prominent part in the affair, 
A. Order accordingly. 

(1) 10 Ind. Oas.955; 38 C. 153; 12 Or. L.J. 355. 


- (2) 17 Ind. Cas. 353; 26 M. 163; 23 M, L. J. 624; (1912) 
M. W. N. 1193; 12 M.L. T. 561, i 


————— 


*Page of 36 M,—[Ed.] 
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"SIND JUDICIAL COMMIS. 
SIONER'S COURT. 
ORIMINAL RevisioN APPLIGATION No, 185 
oF 1930. 
December 8, 1330. 
Present—Mr. Rupchand, A J, C. 
and Mr Milne, A. J. C. 
GOBINDRAM DOWLATRAM--AcossEo 
— APPLICANT 


veraus 


EMPEROR— Opposite Panty. 

Criminal Procedure Code (Act V of 1898), s, 179— 
Cheating—Jurisdietion of Court—Demand drafts 
obtained by false pretences from complainant's 
agent at A —Drafts ultimately honoured by complainant 
‘at B—Jurisdiction of Court of A to try offence. 

The complainants who carried on business at 
Karachi had a guarantee broker at Sukkur who 
secured businessfor them. The accused, a merchant 
at Sukkur, induced the broker under false pretences 
to issue some drafts payable to the accused by the 
complainants, and negotiated them in the bazar 
and received the money. The demand drafts issued 
by the broker were in the ordinary course, honoured 
by the complainants at Karachi. There was nothing 
to show that the drafts were payable at Karachi nor 
was there anything to show that any subsequent 
assent of the complainants at Karachi was required 
to give validity tothe drafts. The accused was pro- 
secuted at Karachi: 

Held, that the handing over the drafts by the 
guarantee broker for negotiation in the bazar was 
equal to payment, and the consequence of the alleged 
false pretences was not the subsequent honouring by 
the complainants at Karachi of the drafts drawn 
by their guarantee broker, but the handing over of 
those drafts by the guarantee broker. The subsequent 
honouring of his drafts by the complainants was not 
a consequence forming part and parcel of the offence 
of cheating, and was something done subsequent te 
the completion of the alleged offence, and, therefore, 
outside the purview of s. 179, Criminal Procedure 
Code, and the Karachi Court had, therefore, no 
jurisdiction totry the effence. [p. 478, cols. 1 & 2.] 

Oriminal revision application from an 
order of the Special First Olass Magistrate, 
Karachi i 

Mr. Partabrai D. Punwam, for the Appli- 


cant. 


Mr. 
Mr. 


C. M. Lobo, for the Orown. 
B. P. Samtani, for the Opponents 


JUDGMENT. 

Rupchand, A. J. C.—The applicant 
Gobinaram Dowlatram is being prosecuted 
in the Court of the Special First Class 
Magistrate, Karachi for an offence under s, 
42u, Indian Penal Code His case is that, 
assuming that the prosecution story is true. 
the offence, if any committed by him, is 
triable at Sukkur and not at Karachi. 

On the other hand, it is contended that, 
although the applicant is being prosecuted 
for making certain false pretences at Suk- 
kur, the consequence of those false pretences 
was the parting of money by the complain- 
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ant at Karachi, and that, therefore, the 
Karachi Oourt has jurisdiction. 

It is common ground that Anglo-Siam 
Corporation Ltd., who are the complainants 
in this case, have a gusrantee-broker at 
Sukkur. He secures business for them, 
but has no power tc make any contracts on 
their behalf. The business secured by him 
in this caee was that of consigning wool to 
Europe for sale. It is ueual for a merchant 
who consigns wool for sale to Europe to 
receive an advance from the exporting firm, 
to be repaid out of the sale proceeds of 
wool. He usually draws a draft payable 
by the Londcn Office of the exporting firm 
three or four months after the date on 
which itis drawn He fixes the exchange 
with the exporting firm and receives pay- 
ment against the araft at the rate so fixed, 
and as security for returning the draft cn 
the due date he excutes an agreement creat- 
ing alien on the wool to be consigned. 
Exhibit l-A is the agreement in this case 
and inter alia provides as follows 
“On account of the proceeds of my our 
drafis on the Messrs. Anglo-Siam Corpora- 
tion Ltd., Londor, No. 42,8, 54 for £500 
dated 22nd October, 1929, endorsed to 
Messrr. the Anglo-Siam Corporation Ltd. 
(Ewart Ryrie Branch), Karachi, as advance 
ageinst the following merchandise, viz: (1) 
fifty nangs of wool are lying at Sukkur 
prees godown which. after cleaning and 
pressing will be booked to Messrs. the 
Anglc-Siam Company Ltd., Karachi, within 
four weeke. (2) We have this day received 
from Messrs the Anglc-Siam Corporation 
Ltd. (Ewart Ryrie Branch), Karachi, the sum 
of Rs. 6,250 only. The possession of the 
above goods is hereby transferred to them 
for the purpose of having the same shipped 
by them to Europe, and-or elsewhere for 
sale on my/our account. (3) For the purpose 
of cleaning and/or pressing and/or making 
the above goods ready for shipment, Messrs, 
the Anglc-Siam Corporation Ltd., (Ewart 
Ryrie Branch) may at their option allow 
the same to remain in my/our custody as 
their agents with power to them to remove 
the same without my/our consent from any 
place at any time they may think fit, for 
such shipment or for sale in Karachi or else- 
where and/or for disposal in any other way 
they may think proper." 

This document is dated 22nd October, 
1928, and is signed by the applicant’s firm 
and by the guarantee broker of the complai- 
nants. There is nothing in the document to 
show that it was the intention of the parties 
that Rs, 6,250, the equivalent of the draft of 
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£500 in Indian money, was not payable im- 
mediately, or thatit was to be paid at Kara- 
chi; nor is there anything in this document 
to show that any subsequent assent of the 
complainants at Karachi was required to 
give validity to it. On the contrary, in 
express and unqualified terms it recites 
that this sum of Rs. 6,250 had been paid to 
the applicant’s firm on 22nd October. But 
what appears to have been done, and wiat 
often happens in such cases, was that, in- 
stead of paying in cash this money at the 
time of the execution of the agreement, 
the guarantee broker issued five drafts of 
the total value of Rs. 5,250 payable to the 
applicant's firm whoin theirturn, negotiated 
them in the bazar and received money. 
The demand drafts issued by the guarantee 
broker were, in the ordinary course, honour- 
ed by the complainants at Karachi Thecom- 
plainants now say that, because these drafts 
were honoured at Karachi, therefore the 
payment of money made by them in con- 
sequence of the alleged false pretences 
having been made at Karachi, the Karachi 
Court has jurisdiction, But the handing 
over the drafts by the guarantee broker for 
negotiation in the bazar was equal to pay- 
ment, and the consequence of the alleged 
false pretences was not the subsequent 
honouring by the complainants at Karachi of 
the drafts drawn by their guarantee broker, 
but the handing over of those drafts by the 
guarantee broker. f | 

Mr. Lobo, when pressed on this point, 
attempted to argue that the handing over of 
the drafts by the guarantee broker amount- 
ed to cheating, for which the guarantee 
brokers had a cause of action against the 
applicant at Sukkur, but that at „the same 
time, because the complainants paid money 
against those drafts at Karachi, the complai- 
nants had also a cause of action against 
the applicant at Karachi and that the ap- 
plicant could be prosecuted and convicted 
twice over for tne same false representation 
made by him in inducing both the com- 
plainants and their guarantee broker to do 
certain acts which they would not have 
otherwise done. 

We are afraid we cannot accept this 
argument as sound, The consequence of 
the alleged faise pretences ensued at Sukkur 
when the guarantee broker of the complain. 
ant was induced to issue his own drafts in 
‘discharge of the pay ment which was 
to be made under the agreement; that is 
to say he was made to do something which 
he would not have done except for such 
false pretences; and as soon as he handed 
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over his drafts the offence was complete. 
The subsequent honouring ofhis drafts by 
the complainants was not & consequence 
forming part and parcel of the offence o 
cheating and was something done eubsequ- 
ent to the completion of the alleged offence, 
and, therefore, outside the purview ofs, 179, 
Oriminal Procedure Code. 

We are afraid we cannot accede to the 
proposition that for one and the same act 
of making a false pretence to the complain- 
ants through their guarantee brokers the 
applicant made himself liable to two prosecu- 
tion resulting in two separate punishments 
being awarded to him. 

Under the circumstances we think that 
the Karachi Court has no jurisdiction to try 
the accused. 

We accordingly quash these proceedings 
leaving it open to the complainants to file 
a fresh complaint, if so advised, in the Suk- 
kur Court. : 

Milne, A. J. C.--Iconeur, and have very 
little to add. The charge is one of dishorest- 
ly inducing the Anglo Siam Oorporation 
Ltd. to pay certain hundis at Karachi. It is 
admitted that the alleged false representa- 
tions were made in Sukkur; but it is con- 
tended that the payment was made at 
Karachi, and it is on that basis that the 
charge against the applicant has been 
framed. , 

Tne agreement itself (Ex. 1-A) however 
contains 8 receipt for the payment made 
by the Anglo-Siam Corporation Lid. in 
Sukkur. Mr. Lobo for the Grown has ar- 
gued that the Anglo-Siam Corporation Ltd , 
on receipt of the document Ex. 1-A, were 
induced by the statements therein to honour 
the drafts which were presented tothem in 
Karachi. It is clear from the evidence of 
Teckchand Bhajtomal, Head Olerk in the 
Anglo Siam Corporation Ltd, that the 
contract Ex. l A was entered into between 
the appiicant and their Karachi firm, the 
money on this contract was the money which 
they paid to the applicant. Teckchand’s 
evidence, therefore, is fully in accord with 
the terms of the contract. It is true that 
witness later says that the Karachi Office 
could have refused to accept the contract, 
It is difficult to see how they could have 
refused to honour the drafts of their guai- 


-antee broker. But in any case their guar- 


antee broker was their agent for making 
payments, and he did make the payment 
in question in Sukkur. 

The argument, that there were two trans- 
actions, that the applicant cheated the 
guarantee broker in Sukkur and the Anglo- 
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Siam Corporation in Karachi will not stand. 
The transaction was one: it was completed 
on 27th October; payment was made on that 
date. What happened subsequently in 
Karachi was merely a matter of financial 
adjustment, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
OURIMINAL Revision APFLIOaTION No. 44 
oF 1931. 
March 16, 1931, 
Present :—Mr. Wild, A. J. O., and 
Mr. Aston A J. C. 
DHARAMDAS LILARAM--APPLIOANT 


versus : 
F. H. PILOHER— OrPoNzNT, 

Criminal Procedure Code (Act V of 1898), s, 202— 
Preliminary inquiry—Postponing issue of process— 
Omission to record reasons, effect of—Giving accused 
opportunity to explain, propriety of. 

Omission to record reasons as required by s. 202, 
Criminal Procedure Code, for postponing the issue 
of.process in order to make a further inquiry on a 
complaint is merely an irregularity and net an 
illegality. [p.480, cols. 1 & 2.] 

King-Emperor v. Alagarisami Pathan (l), fol- 
lowed. 

A Magistrate when holding a preliminary inquiry, 
can give the person complained against, an opportun - 
ity of explaining the circumstances against him. |p. 
479, col. 2.] 

In re Virbhan Bhagaji (3), In re Tukaram (4) and 
Ram ‘Saran Singh v. Mohammad Jan Khan (5), 

followed. 

' M, H. Croweder v. L. A. Marrison (2), referred to, 


Mr. C. M Lobo, for the Applicant. 

Mr. D. N. O. Sullivan, for the Gpponent. 

Mr. Partabrai D. Punwani, for the Orown, 

JUDGMENT. 

Wild, A, J. C.—In this case the opponent 
filed a complaint against the applicant 
on 10th of February, 193], charging with 
offence under ss. 403 and 409 of the Indian 
Penal Oode. The learned Oty Magistrate, 
in whose Oourt the complaint was filed, 
examined the complainant and passed the 
following order: — : 

"The examination of the complainant 
eovers all the facte of the case in outline. 
It is not necessary at this stage to examine 
any of his witnesses. 
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Call upon the accused to show 
cause on March 9, why process should 
not be issued against him under s. 409, 
Indian Penal Code," 


This is an application to sət aside 
the above order of the learned Oity 
Magistrate on the ground thst the 


procedure followed by the learned Qity 
Magistrate is not warranted by the pro- 
visions of the Oriminal Procedure Code, 
Now, unders 200 of the Oriminal Procedure 
Oode the Magistrate who receives the com- 
plaint is to record the statement of the 
complainant. Under s. 202, Criminal Pro- 
cedure Code, he may for reasons to be T6- 
corded in writing postponed the issue of 
process and either enquire into the case 
himself or direct an enquiry or investigation 
by another Magistrate, and under eection 
203,Oriminal Procedure Vode, if he dist elieves 
the complaint he may dismiss it. In this 
case, however, the learned City Magistrate 
has apparently postponed the issue of pro- 
cessin order to make e further enquiry 
himself but has not, as required by e, 912 
Oriminal Procedure Code, given reasons for 
his order. As regards that, it is pointed out 
that the omission to record reasons is merely 
an irregularity and not an illegality (vide 
the case reported a8 King Emperor v, Al- 
agarisami Pathan (1). Mr. Lobo who appears 
for the applicant, aces not object to hisclient 
being given an opportunity of explaining 
the circumstances against him, but merely 
complains that the order: "Call upon the 
accused to show cause why process should 
not he issued is objectionable and in sup- 
port of this relies upon the ruling reported 
as M. H. Crowder v. L. A. Marrison (2. I 
am, however, by no means certain that it 
is improper for a Magistrate when holoing a 
preliminary enquiry to give the person com- 
plained against an opportunity of explain- 
ing the circumstances against him. (gee the 
case reported as In re Virbhan v. Bhagaji 
(3). There is therefore, practically no sub. 
stance in this application. What the 
learned Magistrate has done is authorized 
by the law, but unfortunately he has omitted 
to give reasons why he has adopted the 
course which he has taken. That however 
is merely an irregularity and not an illegal- 
ity. 1 think in the circumstances that 
there is no reason for us to interfere and 
would, therefore, diemiss this application, 


(1) 25 M. 546; 2 Weir 245. 

2) 94 Cas. 903; 21 S. L. R, 293; 27 Or, L. J. 711: 
ANDR. 1996 Sind 194 i Ued Tils 

(3).112 Ind. Cas. 63; 52 B. 448; 30 Bom, L, R, 649: 
A. L R. 1928 Bom. 290; 29 Or. L. J. 9715, ` , 
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Aston, A.J. C —I agree. Section 202 of 
the Or:minal Procedure Code provides that 
a Magistrate on receipt of a complaint of 
offence may, if he thinks fit, for reasons 
to be recorded in writing, postpone the 
issue of process and enquire into the case 
himself or direct an enquiry for the purpose 
of ascertaining the truth or falsehood of the 
complaint. It is sometimes to tke s^vzrt- 
age of an accused person to have an 
opportunity of bringing facts ta the notice 
of the Court before process issues Persons 
fraquently make applications to Courts 
expressing the likelihood of a complaint 
being filed agsinst them and requesting 
that in the event of a complaint 
being filed they msy be given an 
opportunity of being heard before process 
iegues. In certain cases a preliminary 
enquiry places the Court in possession of 
facts which are of the greatest use in decid- 
ing whether the complaint is one in which 
process should issue. And there is nothing 
to prevent a Magistrate from giving an 
accused an opportunity of being heard at 
such enquiry: see In re Tukaram (4), In re 
Virbhan Bhagaji (3) and Ram Saran Singh 
v. Mohammad Jan Khan (5). On the other 
hand, it was never the intention of the 
Legislature that in a large number of 
cases there should first bea long prelimi- 
naty enquiry in which witnesses are examin- 
ed and cross-examined and the defence 
taken followed by a formal trial of the case 
covering very much the same ort of ground 


as the preliminary enquiry. This procedure 


substitutes two trials for one and merely 
occasions waste of public money. It 
is, therefore, important that a Magistrate 
before holding a preliminary enquiry 
should record reasons for postponing the 
issue of process. The learned Magistrate 
has not recorded reasonable grounds for 
postponing issue of process in this case. 
‘All he has stated is that the examination 
of the complainant covers the facts of the 
case in outline and that it is not necessary 
to examine any of his witnesses at this 
stage. He has then called upon the accus- 
ed to show cause why process should not 
issue against him. Mr. Lobo for the ap- 
plicant does not complain of having been 
given an opportunity of being heard at the 
preliminary enquiry He complains of the 
form of the notice. A notice “to show cause 
why process should not issue” at the com- 


` (4) 6 Bom. L. R. 91; 1.0r. L. J. 102 


- 6 89 Ind. Cas, 706; A.J. R. 1926 Pat, 34; 20 Or. L.J, 
1394, 7 P.I. 3.86; — 0 0 Le 
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mencement of an enquiry is open to ihe 
same objection as the order “notice dis- 
charged” at the close, to which Fawcett, J.» 
took exception in In re Virbhan Bhagaji (3)- 
Both orders seem toimply an onus on the 
accused, As a matter of fact, as Rupchand, 
J., pointed out in M. H. Crowder v. L. A. 
Marrisan (2), there is no obligation on an 
accused, either to appear or to render an 
explanation at the preliminary enquiry. 
The form appears to have been adopted for 
the sake of brevity. What the learned 
Magistrate probably intended was that he 
proposed to hold a preliminary enquiry and 
that the accused, if he wished to do so, 
might be present at the enquiry and place 
such facts before the Court as he deemed 
fit, The notice to show cause why process 
should not issue, should have been 8 notice 
that the Oourt proposed to hold a preliminary 
enquiry as to the truth or falsity of 
the complaint of Mr. Pilcher on such 
and such a date and the accused had 
permission to show cause at such enquiry 
why process should not issue. It has been 
held by the Madras High Oourt in King- 
Emperor v. Alagarsami (1) and also by the 
Allababad High Court in Ram Saran Singh 
v.Mohammad Jan Khan (5) that an omission 
io give reason is an irregularity and not. 
an illegality. ^ The present application is 
made by the accused and not by the com- 
plainant and I see no reason to interfere. 


A. Application dismissed 
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LAHORE HIGH COURT. 

First Oivie Arrman No. 1880 or 1926, 
February 25, 1931. 
Present:—Mr. Justice Jai Lal and 
Justice Sir Abdul Qadir, Kr. 
RAGHBIR SARAN-— PrAINTIFF—APPELLANT 
versus 
RAM OHANDER AND orHERS—DEPENDANTS 

- — RESPONDENTS. 

Customary Law (Punjab)—Kaisths of Rohtak— 
Adoption of daughter's son—Validity—Status of 
adopted son—Hindu Law—Applicability—Customs as 
to adoption among agricultural and non-agricultural 
tribes—Will—Subsequent adoption—Lffect—Adopted 
son's rights, whether prevail over will—Hindu Law— 
Adoption—Succession—Property descended from 
maternal grandfather, nature of. 

An adoption by a person who has made 4 Will 
does not amount to a revocation of the Will. But, as 
regards the ancestral property of the adoptor the Will 
would be ineffectual against the adopted son and 
the latter’s right to inherit as an adopted son would 
prevail over the Will. [p. 483, col. 2.] 

Under the Hindu Law as well as under the Cus- 
tomary Law of the Punjab, property inherited froma 
maternal grandfather is ancestral in the hands of the 
daughter's son. [p. 484, col. 1.] 

Among the Kaisths of Rohtak, adoption of a 
daughter’s son is valid, and once an adoption of a 
daughter's son has taken place the position of sucha 
son is analogous to that of a son adopted in the 
Dattaka form. [p. 488, col. 2] : | 

Vythinatha Ayyar v. Yeggia Narayana Ayyar (1), 
Venkayyammo Garu v. Venkata ‘Ramanayyamma 
Garu (2), Karri Rammayyav. Villoori Jagannadhan 
(3, Attar Kaur v. Nikku (T) and Lehna v. Thakri (8), 
followed. 

Jamna Parshad v. Ram Partap (4), Bishwanath 
Prasad Sahu v. Ganjadhar Prasad (5) and Man Singh 
v. Nawlakhbati (6) not followed. ^ 

lt cannot belaid down that because by custom a 
particular requirement of the personal law has 
been dispensed with or varied, the consequence is 
that that law ceases to have any application to the 
case. [ibid.] 

Ifa party avers that the variation by custom of 
the personal law in one respect has the consequence of 
abrogating that law altogether, then he must also prove 
the existence of acustom justifying such a result. 

In the Punjaba member of an agricultural tribe can 
by custom, instead of formally adopting a son, 
appoint an heir to him, Such an heir does not 
possess the rights of an adopted son but merely 
succeeds to the estate of the person appointing him; 
he is not transplanted to the family of the appointer 
nor does he lose all his rights in the natural 
family. [p. 488, col. 1] 

Among the non-agricultural tribes, however, the 
adoption must be of a formal character under the 
Hindu Lawandthe custom of appointment of an heir 
does not prevail. In some respects, however, the full 
dictates of the Mitakshara Law requisite for a valid 
adoption are not observed. [ibid. 

Mela Singh v. Gurdas (9), Parma Nand v. Shiv 
Charan Das (10), Kirpa Ram v.Rabi Datt (11), Rup 
Narainv. Gopal Devi (12), Mansa Ram v. Surta (13), 
Dhopan v. Sohan (14), Sabha Chand v. Piare Lal (15), 
Baij Nath v. Shamboo Nath (16), Rup Narain v. 
Gopal Devi (12) and Ujagar Singh v. Kanshi Ram (17), 
referred to. 
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First appeal from the decree of the Senior 
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Subordinate Judge, Rohtak, dated the 29:h 
April, 1926. 

Mr. Dev Raj for Mr. J. N. Aggarwal and 
Messrs. S. L. Puri, for the Appellant. 

Messrs. Shamair Chand and Chandar 
Gupta for Lala Badri Das, R.B., and 
Meesrs, Ajit Parshad and Muhammad Amin, 
for the Respondents. 

JUDGMENT. 

dai Lal, J.—The appellant Raghbir 
Saran instituted a suit for possession of 
immoveable property consisting of houses 
and lands against  Shrimati Soban 


Devi, widow of Baldeo Sahai, and others 
who claimed title through her, alleging 
that the property had originally 


belonged to Baldeo Sahai, a Kaisth of 
Rohtak who had adopted the plaintiff on 
the 14th February, 1910, 

It was alleged that, on the death of 
Baldeo Sahai on the 11th September, 1912, 
his widow Shrimati Sohan Devi took illegal 
possession of his estate and denied the 
title of the plaintiff to the same, whereas in 
the presence of the plaintiff, the adopted 
son, the widow hadno right to succeed 
to it. With regard to the aliene- 
tions by Shrimati Sohan Devi it was alleged 
that they were void and ineffectual as 
against the plaintifi’s rights and had been 
effected with a view to injure him, It,was 


. further averred that the defendants alleg- 


ed that Baldeo Sahai had left a will but no 
such will in fact had been made nor was 
Baldeo Sahai competent to bequeath the 
property in dispute by means ofa will as 
it was his ancestral property. The defen- 
dants contested the appellant's claim on the 
ground that he had not been adopted by 
Baldeo Sahai nor could he be validly adop:- 
ed as his mother belonged to the game sut- 
caste of Kaisth as the decegzBed, and fur 
ther that the property in suit was not 
ancestral in the hands of Baldeo Sahai qua 
the plaintiff -as Baldeo Sahai had obtained 
it from his maternal grandfather, Munshi 
Gopal Rai, who died childless and conse- 
quently Baldeo Sahai took possession of his 
estate. It was further alleged that one item 
of the disputed property mentioned in cl. (f) 
of paragraph (1) of the plaint, i.e. a two- 
storeyed house situated in Mohallah Kais- 
than, Rohtak, valued at Rs. 9UU, was not in 
possession of Baldeo Sahai at the time of 
his death but that it was in the possession 
of Narain Sarup to whom it had been 
gifted by Baldeo Sahai long before his 
death or even the alleged adoption of the 
plaintiff. Narain Sqrup was consequently 
impleaded as a defendant in the case and he 
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defended his title to the houee in question 
on the ground of the gift. 

When the parties were examined the 
plaintiff stated that Baldeo Sahai had been 
adopted by Gopal Rai and he inherited the 


property of the latter as his adopted son. 


and it was on this account that it was 
ancestral in his hands. The defendsnts 
met this allegation by contending that the 
adoption of a daughter’s son was not per- 
mitted by the Mitakshara school of the 
Hindu Law and that Baldeo Sahai's title to 
the property was based on adverse posses- 
Bion thereof for more than twenty years 
after the death of Gopal Rai and conse- 
quently that the property being self-acquir- 
ed in the hands of Baldeo Sahai he could 
dispose it of by will and he actually did so 
by means of a will, dated the 7th April, 1902, 
whereby he bequeathed it to his wife 
Shrimati Sohan Devi who had disposed. it 
of in accordance with the directions con- 
tained in the said will. The alienees of the 
property from Shrimati Sohan Devi further 
contended that they were bona fide trans- 
ferees thereof and could not, therefore, be 
dispossessed and that in any case they were 
entitled to be compensated for improve- 
ments made by them on the property. 

On the pleadings of the parties several 
issues were framed. I will, however, men- 
tion only such of them as have been argued 
' before us and are, therefore, necessary for 
the disposal of this appeal. They are: 

1. Whether Raghbir Saran was adopted 
by Baldeo Sahai ? 

9. Whether his adoption was valid? 

3. Whether the property in the hands 
of Baldeo Sahai was ancestral qua the 
plaintiff ? 

' 4, Whether the house mentioned in parg&- 
graph (1), cl. (f) of the plaint was legally 
gifted to Narain Sarup? 

5.. Whether Baldeo Sahai made the will 
relied upon by Shrimati Sohan Devi? 

6. Whether the will had the effect of 
depriving the plaintiff of ‘his right in the 
estate of Baldeo Sahai? l : 

The Senior Subordinate Judge has dis- 
missed the suit holding that the plaintiff 
had been adopted by Baldeo Sahai but that 
if an adoption had” taken place it would 
have been valid. With regard to the adop- 
tion of Baldeo Sahai by Gopal Rai, his 
maternal grandfather, the conclusions of the 
Senior Subordinate Judge are in defend- 
ants’ favour but they are self-contradictory 
and 1 will deal with them in their proper 
place. The learned Judge held the gift in 
favour of Narain Sarap proved. He also 
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held:that the will had been made by Baldeo 
Sahai and that it was valid “on the ground 
that the property covered by it was “non- 
ancestral”. As to the alienees he held that 
they were not bona fide transferees. 

It may be mentioned that when the suit 
was pending in the trial Court some of the 
defendants died and their legal represen- 
tatives were not brought on the record with- 
in the prescribed time. The Senior Sub- 
ordinate Judge, thereupon dismissed the 
suit holding that it had abated in its en- 
tirety. This view was not accepted as 
correct by this Court on appeal and the 
suit was remanded to the Senior Subordi- 
nate Judge for trial on the merits. 

The first quéstion that naturally arises 
on this appealis whether the adoption of the 
plaintiff by Baldeo Sahai has been proved 
and, if so, whether it was a vslid adoption. 

(His Lordship discussed the evidence 
and proceeded :] 

In my opinion, therefore, there is over- 
whelming evidence in support of tthe plain-. 
iiff's assertion that hewas adopted by Baldeo 
Sahai and the learned Senior Subordinate 
Judge has rejected it on insufficient 
grounds, 

I may also mention in passing that, 
though the learned counsel for the respon- 
dents did not really concede that the plain- 
tiff's adoption had been proved by the evi- 
dence and though he did make some 
attempt to-criticise the evidence produced 
in support of the adoption, it was done in & 
half-hearted manner. His main opposition 
to the plaintiff's claim was based on legal 
grounds which I will presently advert to. - 

The next question as to the validity of 
the adoption of the plaintifi need not 
detain us long. The Senior Subordinate 
Judge has held that if the adoption had 
taken place it would have been valid. 
Nothing was urged before us by the res- 
pondent's counsel to controvert this con- 
clusion. Tha defendants’ objection was that 
the plaintiffs mother and Baldeo Sahai 
belonged to the same suk-zasté (Al) of the 
Kaisths and had their original homes at 
Panipat and, therefore, according to the 
custom among the Kaisths, no legal mar 
riage between them was possible. The 
Senior Subordinate Judge had held that it 
is not established that Baldeo Sahai and 
the plaintiff's mother belonged to the same 
sub-caste and after examining the evidence 
on the point I agree with this conclusion. 

Before I discuss the question of the 
ancestral nature of the property which was 
the main question hotly contested before 
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us it will be convenient to dispose of the 
other matters in controversy between the 
parties. 

With regard to the gift in favour of 
Narain Sarup, the original deed of gift has 
not been produced by him but a copy has 
been produced which is printed at page 125 
of the Printed Paper Book, Part II. The 
document is marked Ex. D-i. The deed is 
dated 23rd March, 1889, and recites the 
factum of gift and the delivery of posses- 
sion of the house to the donee, There isa 
good deal of evidence on record in support 
of the gift and of the possession of the 
donee. Some of the plaintifi’s witnesses 
have stated that the possession of the house 
in question was with Baldeo Sahai at the 
time of his death but in my opinion the 
nature of its user by Baldeo Sahai, as found 
by the Senior Subordinate Judge, was not 
such as to enable the Court to hold that 
the possession remained with him in spite 
of the gift. On the other hand, it is likely 
that owing to relationship Baldeo Sahai 
was permitted by Narain Sarup to use 
the house occasionally. Having  re- 
gard to the date of the gift and the sub- 
sequent conduct of the parties,in my opinion 
the conclusion of the trial Judge on this 
matter against the plaintiff is correct. 

No arguments were addressed to us by the 
respondent's counsel against the conclusion 
of the Sanior Subordinate Judge that the 
subsequent vendees of the garden from the 
donees under the gift by Shrimati Sohan 
Devi were not bona fide purchasers. It is 
obvious that if Raghbir Saran was the 
rightful heir of Baldeo Sahai, Shrimati 
Sohsn Davi had no right to make the gift 
and ihe donees could not consequently 
confer a good title on the vendees. I up- 
hold the finding of the learned Ssnior Sub- 
ordinate Judge on this matter also. 

As to the genuineness of the will, in my 
judgment it has been sufficiently establish- 
ed not only by the evidence of the defen- 
dani's witnesses but the testimony of Rai 
Sahib Mukand Lal and Siri Ram, plaintiff's 
witnesses. The question, however, remains 
whether the will overrides the rights of the 
plaintiff as an adopted son of Baldeo Sahai. 
There is no force in the contention of the 
appellant that the factum of adoption 
amounted to a revocation of the will. No 
authority was cited in support of this pro- 
position and indeed the authority is the 
other way. It was, however, conceded by 
Mr. Badri Das on hehalt of the respondents 
ihat ifit be found that the property was 
ancestral in the hands of Baldeo Sahai 
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qua the plaintiff then, the will would be 
ineffectual as against him and his right to 
inherit as an adopted son would prevail. 
On the other hand, if the property he held 
to be self-acquired of Baldeo Sahai then 
the will would take effect and Shrimati 
Sohan Devi would take the property in 
dispute under it. I will, therefore, proceed 
to discuss the question of the ancestral 
nature of the property. I have already 
stated that this was the main question 
debated before us. 

It is common ground that the property in 
dispute originally belonged to Gopal Rai, 
the maternal grandfather of Baldeo Sahai 
and it descended. to the latter from him, 
The plaintiff's case is that Baldeo Sahai 
had been adopted by Gopal Rai and he 
succeeded to the property as the adopted 
son and, therefore, the property in his hands 
was ancestral qua him. In the alternative 
it is claimed that in any case Baldeo Sahai 
was Gopal Rai' daughter's son and he 
inherited his estate as such, therefore, also 
it must be found that the property in 
dispute was ancestral qua the plaintiff. 
With regard to this last contention it is to 
be observed that Baldeo Sahai did not 
profess to succeed to Gopal Rai as his 
daughter's son and it appears that he was 
not the only daughter's son, he had another 
brother who should have succeeded along 
with him as thedaughter'sson. He always 
professed, as I will show presently, to be the 
adopted sonof Gopal Rai and this was the 
plaintiff's case. Moreover, in the pleadings 
it was not asserted by the plaintiff that 
Baldeo Sahai succeeded to Gopal Rai's 
estate as his daughter's son, 


The defendants’ case on the other hand 
was that Baldeo Sahai used to reside with 
Gopal Rai and used to serve him and on 
his death he took possession of his estate 
presumably without any right and remain- 
ed in adverse possession for more than 12 
years and thus acquired an indefeasible 
title to the property. lam doubtful whe- 
ther it-was open to the parties to change 
their original position and to discuss tne 
question of ancestral nature cf the property 
on the assumption that it had been inherit- 
ed by Baldeo Sahai from his maternal 
grandfather. 


On the question whether property inherit- 
ed from a maternal grandfather ie ancestral 
in the hands of-the daughter's son, there is 
considerable difference of opinion between 
the various High Courts. The Madras High 
Court Vythinatha Ayyar v, Veggia Nara- 
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yana Ayyar (1), following some observa- 
tions of their Lordships of the Privy 
Oouncil in Venkayyamma Garu v. Venkata 
Ramanayyamma Bahadur Garu (2), has 
held ‘that such property is ancestral. The 
same view was later taken by that Oourt 
in Karni Rammayya v. Villoori Jagan- 
nadhan (3). The Allahabad High Court, on 
the other hand, in Jamna Parshad v. kam 
Partap (4), and the Patna High Court in 
Bishwanath Prasad Sahu v. Ganjadhar 
Prasad (5), and Man Singh v. Nawlakhbati 
(6), have taken the contrary view. So far 
as this province is concerned, it was held 
by a Full Bench of this Court in Attar 
Kaur v. Nikku (7), mainly on the doctrine 
of stare decisis that such property is ances- 
tral. The casé was, however, between per- 
sons who followed the customary law, but 
in principle there should be no difference 
when the parties follow the Hindu Law. 
Moreover, the judgment of the Full Bench 
shows that the learned Judges did not base 
their conclusion on any custom proved by 
evidence in the case but on general prin- 
ciples of the Hindu Law, and in doing so 
they affirmed the judgment of another Full 
Bench in sLehna v. Thakri (8). If, there- 
fore, the question had arisen in this case, I 
would have felt bound to follow the opinion 
of the Full Bench and would have held the 
property to be ancestral on this ground as 
well. . 

The real question, however, is whether 
Baldeo Sahai had been adopted by 
Gopal Rai and whether he could be validly 
adopted being his daughter’s son, Now it 
would be observed that in their pleadings 
the defendants in reply to the plaintiff's 
claim that Baldeo Bahai was the adopted 
son of Gopal Rai asserted that no such 
adoption had taken place and thatit could 
not legally be made, They also asserted as 
1 have stated above, that Baldeo Sahai was 
really in adverse possession of thé property. 
The learned Senior Subordinate Judge, 
however, allowed them to rely upon a 
certain document, Ex, D-16, which I will 


(1) 27 M. 382. 

(2) 25 M. 678; 29 I. A. 156; 4 Bom. L. R. 657; 7 0. W. 
N.1;12 M.L, J. 299; 8 Sar. 286; (P. O) a. 

(3) 30 Ind. Cas. 889; 39 M. 930; 2 L. W. 874; 18 M 
L. T. 360; (1915) M. W. N. 838. 

(4) 29 A. 667; A W.N. 1907; 211; 4 A. L. J. 582. 

(5) 43 Ind. Cas. 370; 3 P. L. J. 168; (1917) Pat. 356; 
3 P.L. W. 986. ] 

(6) 73 Ind. Cas. 822; at p. 836; 4 P. L. T. 335; A. I. R. 
1923 Pat. 492. 

(7) 80 Ind. Cas. 534; 5 L. 356; 6 L, Lid. 216; A. I. R, 
1924 1 ah. 538; 1 L, O. 117 (F, B.) 
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discuss presently, and, basing his opinion 
on it, has held the: there was no formal 
adoption of Baldeo Sahai by Gopal Rai. In 
my opinion, on the pleadings it was not 
open to the defendante tosesk to establish 
that the adoption, if it did take place, was 
something else than a formal adoption. 

I stated above that the view of the Senior 


Subordinate Judge on this matter is 
somewhat self-contradictory. Thisis what 
he says:— 


“The property in dispute wes inherited 
by Baldeo Sghai from his maternal grand- 
father as his adopted son. It is contended 
that as two boys had according to his own 
statement (D-16) been previously adopted 
and were alive at the time of his adoption, 
it must be held to be invalid.. This conter- 
tion has some force. Moreover, according 
to D-16 the adoption even if valid was not 
in the Dattaka form. It created, there- 
fore, only a personal relationship between 
the adoptive father and the adopted son 
in whose hands the property cannot be 
treated as ancestral.” d 

Exhibit D-16 is a certified copy of a 
statement alleged to have been made by 
Baldeo Sahai as & witness in a case between 
certain Kaisths of Rohtak, and in this state- 
menthe is supposed to have described the 
manner in which he himself was adopted. 
This document was filed by the defendants 
and immediately on its being filed the seal 
of the Court appears to have been put on it 
and the document exhibited. This 
practice of putting the seal on the docu- 
ments immediately on their production and 
thereby exhibiting them prevailed in this 
province previously, but has been stopped 
under the orders of this Court. There are 
two stages relating to documents. One is 
the stage when ali the documents on which 
the parties rely are filed by them in Court. 
The next stage is when the documents are 
proved and formally tendered in evidence; 
it is at this later stage thatthe Court has to 
decide whether they should be admitted or 
rejected. Ifthey areadmitted and proved, 
then the seal of the Court is put on them 
giving certain details laid down by law, 
otherwise the documents are returned to 
the party who produced them with an 
endorsement thereon to that effect. What 


' appears to have happened in this case is 


that immediately on its being filed in 
Court the seal of the Court was put on D-16, 
It was never formally tendered in evidence 
during the trial. But in the course of 
arguments the defendants’ Oounsel urged 
after referring to D-16 that Baldeo Sahai's 


"1321. 0. 1931 | 


statement showed that his adoption by 
Gopal Rai was not ofa formal nature but 
that it amounted to a personal relationship 
between the two created in a manner which 
is peculiar according to the learned Judga, 
to the Kaisths of Rohtak. 

Ihave thought it necessary to discuss 
this document, Ex. D-16,in detail because 
the learned Senior Subordinate Judge has 
strongly relied on it. First, in holding that 
Raghbir Saran had not been adopted by 
Baldeo Sahai, he has opined that as Baldeo 
Sahai had been adopted in a particular 
manner the plaintiff alao thought that he 
would bs adopted in the same way but 
his expectations did not materialize. There 
wasno justification, as I have said already, 
for drawing this inference. Then he has 
based his conclusion that Baldeo Sahai was 
not an adopted son of Gopal Rai merely on 
the basis of this document. 

It would appear that, with the exception 
of the statement of one witness, Narain 
Sarup, who stated that he was once an 
Ahlmad in the Court of M, Wazir Singh, 
Treasury Officer, and that in his Court in a 
case relating to the adoption of Nand 
Kishore, M. Baldeo Sahai was ¢xamined as a 
witness, there is no other evidence on the 
record to show that the statement Ex, D-16 
was made by Baldeo Sahai. A reference to 
the certified copy D-16 shows that though 
the names of the parties are Kanhaya Lal 
v. Nand Kishore it does not appear in 
whose Oourt the statemant concerned was 
made and on what date, The original 
record of this statement was not produced 
to prove that the statement was signed by 
Baldeo Sahai, nor was any Oourt Official 
produced to establish the identity of 
Baldeo Sahai and to depose to the fact of 
Ex. D-16 being the record of his statement 
made in Court, At the same time the 
names of the parties are indicative of the 
fact that it is the same statement as is 
referred to by Narain Sarup, though this 
person cannot be said to ba a disinterested 
witness. However, there are inherent 
circumstances to establish the identity of 
Baldeo Sahai the deponent, who is described 
as the son of Gopal Rai Kaisth of Rohtak, 
Under the circumstances [ will assume 
that the statement was made by Baldeo 
Sahai with whom we areconcerned, At the 
same time I am of opinion that before it 
could be treated as evidence in this case, 
D-16 should have been formally tendered 
in evidence to enable the plaintiff, if he 
desired to do 80, to produce evidence in its 
rebuttal, 
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Exhibit D-16 is printed at page 179 of the 
Printed Paper Book, part 11. Baldeo Sahai 
is recorded to have stated as follows :— 

“.....l am the adopted son of my maternal 
grand father, Munshi Gopal Rai. He had 
adopted Gauri Sahai, his brother's son, 
before ,he adopted me. Gauri Sahai's 
father died as well.as mine. "Therefore, 
with mutual consent Muashi Gopal Rai 
and others settled that Gauri Sahai should 
inherit his father’s legacy, and I should be 
declared Gopal Rai’s adopted son in place 
of Gauri Sahai. First, my maternal grand- 
father celebrated the marriage of my elder 
brother, Ganga Sahai, and had him declared 
his son in sakachar on the occasion of the 
marriage. But as subsequently...... my 
maternal grandfather asked my elder 
brother to separate...... When I was married 
Munshi Gopal Rai had sakachar read’ with 
his name as my father. It wasI alone who 
lived with him upto the last and served 
him, Therefore, I alone came into posses- 
sion of the entire property. In short my 
brother was certainly adopted before I was. 
He abandoned his right with the consent of 
his maternal grandfather. Iknow of no 
custom by which an adoptive father can turn 
out his adopted son.” 


Now, from the tenor of the statement it 
appears that the question involved in that 
case was whether an adopted son could be 
turned out by the adoptive father. The 
question of the mode of adoption or 
of the ceremonies necessary at the time 
of adoption does not appear to be in 
issue in the case before the Court. 
Moreover. it is not possible from this state- 
ment to infer that the only manner in 
which Baldeo Sahai was adopted by Gopal ' 
Rai was by having his name announced as 
the father of Baldeo Sahai at the time of 
sakachar on the occasion of Baldeo Sahai's 
marriage. Sakachar is a ceremony which 
takes place on the occasion of marriage 
when the names of the couple are 
announced with those of their ancestors, 
All that Baldeo Sahai apparently was 
expected to prove was that though with the 
consent of the parties the adopted son might 
relinquish his rights, it was not open to the 
adoptive father to turn him out or to 
disinherit him. Iam unable therefore, to 
read the statement as establishing that 
Baldeo Sahai had not been properly adopted 
by Gopal Rai. His adoption has otherwise 
been proved by unimpeachable evidence on 
the record both documentary and ‘oral. It 
is no doubt true that there is no evidence 
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as to the ceremonies that actually took 
place but after this length of timeit was 
not possible to produce direct evidence on 
the question. As I have already stated the 
question of ceremonies was not raised by 
the defendants in their pleadings. 

In the will set up by the defendants 
Baldeo Sahai at line 39 of page 127 of the 
Printed Paper Book, Part 11, says: “I do 
hereby provide in this will that when the 
occasion arises consideration should be 
paid to the fact that near the chhatri of my 
deceased father Munshi Gopal Rai, a 
certain place is reserved for me. Towards 
the west of that place soma site is reserved 
for my wife.” Chhatri isapparently a place 
where the ashes of a deceased person are 
deposited and a platform built thereon. 
Then he signs the will as follows: “Baldeo 
Sahai, son of Gopal Rai, caste Kaishth, 
resident of Rohtak.” Again, in Hx. D-16, 
he describes himself as, "Baldeo Sahai, son 
of Gopal Rai." In the revenue records he is 
described as the son of Gopal Rai page 60 of 
the Paper Book, Part II. In the deed of gift 
in favour of Narain Sarup. page 125 of the 
Paper Book, Part II, 
described as the son of Gopal Rai. So far 
as the oral evidence is concerned a number 
of witnesses have stated that Baldeo Sahai 
had been adopted by Gopal Rai. The 
matter, however, need not be pursued any 
further because the respondents’ Counsel 
did not contend that Baldeo Sahai was not 
"known ae the son of Gopal Rai. 

The main contention of the learned 
Counsel for the respondents was that, being 
the daughter's son of Gopal Rai, Baldeo 
Sahai could not be validly adopted by him 
under the Hindu Law, i. e., the Mitakehara 
Law, which governs the Hindus in this 
province. Now,itis well recognized that 
in this Province a member of an agricultural 
tribe can by custom, instead of formally 
adopting a son, appoint an heir to him, that 
such an heir does not possess the rights of 
an adopted son but merely succeeds to the 
estate of the person appointing him; he is 
not transplanted to the family of the 
appointer nor does he lose all his rights in 
the natural family. The  relationsmp 
between the appointer and the appointee ir, 
therefore, of a personal character es the 
latter does not ordinarily succeed collateral- 
ly in the family of the appointer- see Mela 
Singh v. Gurdas (9). Among the nor- 
agricultural tribes, however, the sdoption 
must be ofa formal character under the 


(9) €8 Ind. Gas 888; 3 L. 362; A. I, R, 1922 Lah, 433, 


RAGHBIB SABAN v, RAM OHANDER, 


Baldeo Sabai is. 


132 I, O. 1931 


Hindu Law and the custom of appointment 
of an heir does not prevail. In some 
respects, however, the fuil dictates of the 
Mitakshara Law requisite for a valid 
adoption are not observed and particularly 
the prohibition against the adoption ofa 
daughter's or a sisters son is not always 
observed. Instances of thisare to be found 
inter alia in Parma Nand v. Shiv 
Charan Das (10) Kirpa v. Rabi Datt (11) and 
Rup Narain v. Gopal Devi (12). I will 
have to advert to these judgments again 
when discussing the right of a daughter's 
gon who has been adopted by his maternal 
grandfather. At present I merely mention 
them to illustrate my observation that in 
this province the adoption of a daughter's 
son i8 permitted among some tribes of the 
Hindus. 

At this stage another circumstance which 
has, in my opinion, an important bearing on 
this question may be mentioned. It is 
that in the Rohtak District, even among the 
agricultural tribes the adoption, of a son, is 
of a formal character and the institution of 
the customary appointment of an heir with 
its legal consequences, as in the central 
Punjab, does not ordinarily exist. The son 
so adopted is transplanted from his natural 
father’s family to the family of the adopted 
and has the rights ofa dattaka son under 
the Mitakshara Law. At the same time the 
adoption does not necessarily take place 
with all the formalities laid down and the 
conditions imposed by the Mitakshara Law. 
Reference on this matter might be made to 
Mansa Ram v. Surta (13) a case relating to 
the Jats of the Rohtak District, where it 
was held that in the Rohtak District, in com- 
mon with other parts of the old Delhi 
territcry, adoption, when effected, is 
of a formal nature and not the mere cus- 
tomary appcintment of an heir such 
as is usually met with in the Punjab 
proper, «nd that the adopted son 
merges in his new family. The same view 
was taken in Musammat Dhopan v. Sohan 
(14) (page 8*) and also in Kirpa v. Rabi Datt 
(11). This matter is also adverted to in the 
judgment of a Full Bench of this : Court in 

(10) 59 Ind. Oas. 256; 2 L. 79; 21 P. L. R. 1921; 15 P. 
W.R, 1921; 3 L. L. J. 82. 

(11) 78 Ind. Cas. 74; 5 L. 134; 6 L. L. J. 35; A, I. R. 

1924 Lah. 457. 
(12) 3 Ind. Oas. 382; 36 0.780; 6 A.L. J 567; 10 O. 
L. J. 58; 13 O. W. N 920; 5 M. L. T. 423; 11 Bom. L: R. 
833; 19 M. L. J. 548; 93 P. R. 1909; 146 P. W. R.1909: 
68 P» L. R. 1910; 36 I. A. 103; (P. O.) 

(13) 4 Ind. Cas. 853; 99 P R. 1909; 170 P. W. R.1909; 
16 P. L. R. 1910. 

(14) 3 P. W.R. 1908. 

*Pageof P. W, R. 1908 Oiv.—[ Ed. 
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Sabha Chand v. Piare Lal (15) where it was 
held that a person belonging to the dis- 
tricts of the old Delhi territory, whose 
adoption though prohibited by Hindu law 
is valid under custom, which gives such 
an adoption the full effect of a formal 
adoption under Hindu Law, must be re- 
garded as a ‘ male lineal descendant’ within 
the meaning of s, 59 of the Punjab Tenancy 
Aet. This, in my opinion, is 8 succinct 
statement of the law of adoption as modi- 
fied by custom prevailing among the 
agricultural and non-agricultural tribes of 
the Rohtak District. The Full Bench 
case related to the Brahmins of the 
Rohtak district. It thus appears to me 
that while on the one hand the agricultural 
tribes in the Rohtak District have not 
followed the Punjab custom as to the 
‘appointment of an heir they have on the 
other, had taken a middle course somewhere 
between that custom and the strict Hindu 
Law. But the legal consequences that 
ensue in such cases are those that follow 
the adoption of & son according to the 
Dattaka form. Among some of the non- 
agricultural tribes in this province the 
Mitakshara Law which prohibits the adop- 
tion of a daughter's son has been varied 
by custom and the adoption in such cases 
have been held to be valid. The testimony 
of a number of witnesses produced by the 
appeliant proves that this is the case among 
the Kaisths of Rohtak:—P. Ws, Rup 
Narain, Mathra Parshad, Ram Sahai, Bhola 
Parshad, Mohan Sarup and Savitri Parshad 
—all these give evidence in support of this 
custom and they have supported their 
testimony by giving actual instances. 
Indeed some of these persons themselves 
were adopted by their respective maternal 
grandfathers and they succeeded to their 
estates without any objection. I do not 
discuss this evidence in detail because it 
was conceded by the learned counsel that 
there was no prohibition among the Kaisths 
. of Rohtak to the adoption ofa daughter's 
son as appears from the evidence. His con- 
tention was that such a son should be 
placed in the same category as an heir 
appointed under the Punjab Customary 
Law oras a Kritrima son and that he cannot 
claim all the rights of a son adopted ac- 
cording to the Dattaka form because the 
adoption of a daughter’s son in the Dattaka 
form is prohibited by the Mitakshara:Law. 
Now, the Kritrima form of adoption is 
confined to one other part of India. It 


(15) 126 Ind. Cas. 161; 11 L. 481; A. I. R. 1930 Lah. 
764; 3L P. L. R. 855; 12 L, L J. 825. 
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does not prevail in .this Province but the 
contention of the learned Counsel receives 
some support from observations made in 
some judgments in which it has been held 
that the position of an heir appointed by a 
member of an agricultural tribe according 
to the custom prevailingin this province 
is that of or analogous toa Kritrima son, 
but I need not discuss this matter in detail 
because I am not dealing with the case of 
an heir appointed by & member of an 
agricultural tribe but with the case of an 
adoption of a daughter’s son by a member 
of a non-agricultural tribe ordinarily 
governed by the Mitakshara Law. . 

Ihave already shown that the adoption 
ofa daughter's son is permitted by custom 
among some of the non-agricultural tribes. 
The question is whatis the status of such 
a son, whether the adoption of a daughter's 
son merely creates a personal relationship 
between the adopter and the adoptee or 
whether the adoptee acquires all the rights 
of a son adopted in the Dattaka form. On 
this will depend the decision of the 
question whether the property in the hands 
of Baldeo Sahai was ancestral or whether 
it was self-acquired over which he had full 
power of disposition unrestricted by his 
adopted son, who in the eyes of law has in 
this respect the same right as a son born in 
lawful wedlock. . 

Now, the first case cited before us on 
this question is Baij Nath v, Shamboe Nath 
(16) in which Chatterji, J., held that under 
Hindu Law & daughter's son cannot be 
adopted in the Dattaka form by the twice- 
born classes, and consequently that there 
can be no collateral succession by or to 
such a son. Thisis a Single Bench case, 
While itis quite correct that the adoption 
of a daughter's son is not permitted by 
the Dattaka form—a view which has been 
repeated by this Oourt in subsequent 
judgments—the question of the existence or 
validity of a family custom varying the 
Hindu Law was not gone into in that case, 
nor does it appear that the parties relied 
upon such variation. That case, in my 
opinion does not afford much assistance in 

is case. 
u^ Parma Nand v, Shiv Charan Das (10) a 
Division Bench consisting of the learned 
Ohief Justice and LeRossignol, J., held that 
though under Hindu Law the adoption 
of a daughter’s son was invalid, still the 
validity of such an adoption was recognis- 
ed among the Khatris of the town of 


(16) 133 P. L. R.¥1908. 
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Amritear with the result that the adopted 
pereon must betreated as a validly adopted 
son of the adopter and further that as soon 
as he was adopted he become a co-parcener 
with adoptive father, and consequently 
the latter could not dispose of any property 
which belonged tothe joint family. That 
was thus a casein which the Mitakshara 
Law was held to have been varied by 
custom 60 as to permit the adoption of a 
daughter's eon and it was further found 
that such a con, had all the rights of a 
Dattaka son. This. authority, it seems to 
me fully covers the present case. 

In Kirpa Ram v. Rabi Datta (11)case which 
telated to the Brahmins of the Rohtak Dis- 
tric; it was held that the Hindu Law had 
been varied by custom, so as to allow the 
adoption of a daughter's son, . The parties 
in that case were- admittedly governed by 
Hindu Law and the question was as to the 
right of the son of the adopted son to 
inherit the property of the collaterals, of 
the person who adopted his father and 
the matter was decided in his favour. 

Reference may.also be made on this point 
to Rup Narain v. Gopal Devi (12) where the 
right of collaterals ,of the adopter čo 
succeed to the estate of an adopted eon 
was recogniced; the adopted son in that 
was the sonof adaughter of the adopter. 
It may be, however, conceded that there the 
matter was not’ directly put in issue. On 
the other hand, at a late stage, an attempt 
was made toshow that such an adoption 
was invalid under the Hindu Law but their 
Lordships of the Privy Oouncil declined 
to go into the question because the matter 
was not raised in the pleadings and it 
would have “cen necessary to record evi- 
denee to find out whether the Hindu Law 
had been varied by the family custom of 
the parties in this respect. The question 
of the status of the adopted son in that 
case could, however, be probably raised 
without the necessity of a remand but it 
was not raised. The case, therefore, is 
indirectly an authority in support of the 
right of the adopted son who has been 
adopted by his maternal grandfather to 
Suc eed collaterally. 

Reference was made to Ujagar Singh v. 
Khushi Ram (17) in which & Division Bench 
of this Court consisting of the learned 
Chier Justice and Hilton, J., held that the 
adoption of a daughter's eon cannot be 
in the Dattaka form and consequently 
there was no trarsplentation cf the adopted 


(17) 120 Ind, Cas. 5; A. I, R. 1920 Lah, 653, 
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son in the adopters family and so n ` 
relationship was created by the adoptio 

beyond the personal relationship of th 

parties. The case eeems to go agains 
the view expressed in the previous cases, 
but it may be that the parties in that 
case did not give any evidence as to the 
existence of a custom permitting the 
adoption of a daughter’s son. Moreover, 
the former cases were not brought to the 
notice of the learned Judges, and therefore, 
in view of the clear enunciation of the 
law on the subject in them I prefer to 
follow them. 

In my opinion, therefore, Baldeo Sahai 
must be treated to have possessed all the 
rights of an adopted son as in Dattaka form. 
Iam unable to assent to the proposition 
that because by custom a particular re- 
quirement of the personal law has been 
dispensed with or varied, the consequence 
is that that law ceases to have any applica- 
tion to the case. In my opinion,ifa party 
avers thatthe variation by custom of the 
personal law in one respect has the con- 
sequence of abrogating that law altogether 
then he must also prove the existence of a 
custom justifying sucharesult. I further 
venture to think that there is no justification 
fcr importing analogies in such cases from 
a system of law which does not prevail in 
this Province and for holding that tha 
position of a daughter's son adopted by 
the maternal grandfather is that of a 
Kritrima son or even analogous to such 
a scn. Ina case like the present, in my 
opinion, the1e is no half way house between 
the legality and illegality of the adoption. 
If the adoption iis valid, itis attended by 
all the consequences of an adoption in the 
Dattaka form, otherwise it is no adoption 
at all and, therefore, it is not correct to 
say that it partakes of the character of a 
Kritrima adoption, Oonsequently, I hold 
that in this case it has been established 
that tbe Mitakshara Law has been varied 
by custom among the Kaisths of Rohtak to 
this extent that the adoption of a daughter's 
son is permittedand that once anadoption 
of a daughter’s son has taken place the 
position of such a son is analogous to 
that of ason adopted in the Dattaka form. 
The consequence is thatthe property in 
the hands of Baldeo Sahai must be treated 
to be ancestral qua the plaintiff his adopted 
son and the will must, therefore, be held to 
be invalid so far as it affects ancestral 
property. There is no question that in this 
view the entire property in dispute is 
ancestral, . < 
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I would, therefore, accept this appeal, 
set aside the decree of the Senior Subordi- 
nate Judge and decree the plaintifi’s suit 
with costs throughout against the defen- 
danís, except with regard to tbe house 
mentioned in paragraph (1) clause (f) of 
ihe plaint with regard to which the suit 
is dismissed with proportionate costs 
throughout in favour of Narain Sarup. 

Abdul Qadir, J.—I concur, 

A. Appeal accepted, 


LAHORE HIGH COURT. 
Frest Orvin APPEAL No, 3058 os 1925. 
February 16, 1931. 

Present :—Mr. Justice Harrison, and 
Mr. Justice Tek Ohand. 
ABDUR RAHMAN-—PLAINTIEF— 
APPELLANT 


: . 7 Versus 
NASIR ALI KHAN—DEFENDANT— 


RESPONDENT. 

Specific performance—Agreement to sell land— 
Clause for payment of compensation in defauli— 
Right to specific performance—Construction of con- 
tract—Alternative promises or single promise—A lter- 
native contract—Promisee's' duty to elect—Suit for 
compensation—Accrual of cause of action. 

The defendant obtained a grant of some squares of 
Jand from the Government and entered into a con- 
tract with the plaintiff agreeing to transfer the 
squares in question to him as soon as proprietary 
rights were granted by Government, provided the 
plaintif undertook to pay into the Treasury 
the balance of the nazrana and to pay the defendant 
Rs. 2,100 which he had already paid to Government, 
besides Rs. 1,500 as net profit or “excess money” in 
five quarterly instalments. The agreement contain- 
ed a further clause to the following effect; ‘If 
1 choose to keep the land myself, J shall even 
then be bound by the above terms, that is, I shall 

ay Rs. 2,000 per square as “damages and in 
addition to that Ishall pay the expenses of reclaim- 
ing the land as well as the price of trees and houses’. 
The plaintiff was put in possession and paid all the 
amounts which he had to pay except the last instal- 
mentofRs. 300. The defendant refused to execute 
a sale-deed after he had acquired proprietary rights 
and the plaintiff sued for specific performance ofthe 
contract by the execution of a sale-deed: 

Held, (4) that the clause above referred to did not 
contain an "alternative contract’ giving the defend- 
ant the right either to sell the land to the plaintiff 
or to pay him compensation but the contract em- 
bodied a single contract to sell the land which the 
plaintiff was entitled to specifically enforce; [p. 492, 
col, 1. 

(ii) that assuming thatthe defendant had such an 
option, the suit could not;be dismissed as there was 
no evidence to show that the defendant had exercised 
his option before the suit. [p. 492, col. 2.] 

Tn an “alternative contract" the person who has 
the right to elect, must make his choice within a 
reasonable time and givenotice of his having made 
the election to the opposite party, 
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Obiter: The cause of action to claim compensation 
under such an agreement would accrue to the plaint- 
iffonly on the date when the defendant made his 
election, [p. 492, col. 2.] 


First appeal from the decree of the Court 
of theSenior Subordinate Judge, Sheikhu- 
pura, dated the 31st August 1925, 

Messrs. Mehr Chand Mahajan and Nazir 
Hussain, for the Appellant. 

Messrs. Shamiar Chand and Qabul Chand, 
for the Respondent, 


JUDGMENT. 

Tek Chand, J.—This appeal arises out 
of a suit for specific performance of a con- 
tract by execution of a deed of sale in res- 
pect of five squares of land, situate in the 
Upper Ohenab Oolony, which the defend- 
ant is alleged to have agreed to sell to the 
plaintiff for Rs. 12,000. The suit has been 
-dismissed by the Senior Subordinate Judge, 
and the plaintiff has preferred an appeal 
to this Oourt, 

The admitted facts are that in 1915, 
Government granted the squares in ques- 
tion to Mir Nasir Ali Khan, defendant, who 
is a resident of Delhi, and was at that time 
President of the Council of Patodi State. 
Under the conditions ofthe grant the de- 
fendant had to pay Rs 2,100 per square or 
Rs. 10,500 in all, as nazrana to Govern- 
ment and after this sum had been paid, the 
jungle cleared, water courses laid and the 
entire land brought under cultivation, pro- 
prietary rights were to be conferred on him. 
The defendant paid the first instalment of 
Rs. 2,1U0 towards the end of 1915, and 

‘took possessionof the land. But being in 
service in a far off Indian State and unable 
to have the land reclaimed under his per- 
sonal supervision he felt himself unequal 
to the task and entered into an agreement 
(Ex.P 2), with the plaintiff, Abdur Rah- 
man, on the6th of January 1916, agreeing 
to transfer the squares in question to him 


-as soon 88 proprietary rights were granted 


by Government, provided the plaintiff 
undertook to pay into the Treasury 
Rs. 8,400 the balance of the nazrana, and 
to pay to the defendant Es. 2,10u which he 
had already paid to Government, besides 
Rs. 1,5C0 as net profit or “excess money " 
in five quarterly instalments of Rs. 300 each. 
This agreement was registered in the Patodi 
State and the first instalment of Rs, 300 
as “ excess money" was paid by the plaint- 
iffto the defendant at the time. Upon 
receipt of this amount the pleintiff was put 


-in possession of the land, which he holds up 


to this day. 
In accordance with the terms of the agree- 
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ment the plaintiff deposited Rs. 8,400 into 
the Treasury and paid to the defendant 
Rs. 2,100 the amount of the first instalment 
of the nazrana which the defendant had 
paid in 1915 to Government, and Rs. 1,900 
on accountof four instalments of the “ ex- 
cess money.” He thus paid Rs. 11,700 out 
of the sale-price, and Rs. 300 only remained 
due. Itis no longer disputed that .the 
plaintiff has cleared the jungle, brought 
the land under cultivation and complied 
with all the other conditions of the grant. 
-It is also admitted that proprietary rights 
in the land were granted by Government 
to the defendant on the 15th of October, 
19189. 

The plaintiff alleges that in February 
1920, he sent the remaining Rs. 300 to the 
defendant, but thelatter refused to receive 
it, and later on declined to execute the sale- 
deed. The plaintiff accordingly instituted 
this suit on 13th Octocer 1922, praying for 
a decree for specific performance of the 
agreement of the 6th January 1916, by exe- 
cution of the deed ofsale, on payment of 
Rs. 300 i 

The defendant resisted the suit on various 
pleas which will be apparent from the fọl- 
lowing issues :— 

1. Has the plaintiff performed his part 
of the contract ? on plaintiff. 

2. Was Ohudhari Muhammad Ismail, the 
real beneficiary, and was plaintiff's name 
benami and was the contract in suit induced 
by fraud against defendant ? on defendant, 

3. Ifissues Nos. land 2 are decided in 
favour of plaintiff, cannot the plaintiff have 
the land sold to him and is compensation 
in money an adequate relief ? 


4. Is the contract in dispute invalid 
under s. 19 of Act V of 1912? on defend- 
ant. - 


9. Is the contract unenforceable by rea- 
son of the fact that the price is inadequate 
and is the price inadequate ? on defendan- 
ant, 

6. Is the contract in dispute invalid on 
the ground that defendant had no propriet- 
ary interest in the land at the time of the 
said contract? 

What relief is the plaintiff entitled to? 
on plaintiff, 

Afterthese issues had been framed but 
before either party had led evidence there- 
on, the plaintiff filed an application on the 
4th of July 1923, askingfor amendment of 
the plaint by adding an alternative prayer 
that in case relief by way of specific per- 
formance could not be granted to him, a 

‘decree might be ‘passed for recovery of 
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Rs. a made up as follows: — 
8 


10,500 paid by him as nazrana to 
Government. 


1,200 paid to defendant as excess 
money. 
10,000 amount of damages fixed in the’ 
agreement, 
5,000 ^ eost of improvements effected on 
——- —. land by the plaintiff 
26,700 


The learned Subordinate Judge, Lala 
Ralia Ram, rejected this petition on. the 9th 
July 1923, as he thought that the “ alterna- 
iive claim " was barred by time under Art. 
115 of the Indian Limitation Act. The 
trial, thereforé, proceeded on the issues as 
originally framed. After a part of the 
evidence had been recorded, Mr. Devi Dayal 
Joshi, who had succeeded Lala Ralia Ram, 
framed an additional issue in the follow- 
ing terms :— i 

8. If tbe prayer for specific performance 
is refused, what is the amount of damages, 
if any, to recover which the plaintiff is en- 
titled ? 

In due course of time, the parties closed 
their respective cases, and the learned 
Subordinate Judge, proceeded to judgment. 
He decided Issues Nos. 1, 2,4, 5 and 6 in 
favour of the plaintiff, but on Issue No. 3 
he held, that on a true interpretation of the 
deed the defendant had the option of sell- 
ing the land to the plaintiff, or paying him 
compensation for the money and labour 
spent by him. He accordingly held that 
the plaintiff was not entitled to a decree for 
specific performance of the contract of sale. 
As regards the “alternative: prayer, the 
learned Judge expressed the opinion that 
though ordinarily in a suit for specific per- 
formance it is open to the Oourt to. grant to 
the plaintiff damages for breach of contract 
even though this relief had not been asked 


` for in the plaint, in this case the plaintiff 


claimed compensation on the  "al- 
ternative contract " for refund of money, 
and as this claim had not been specifically 
put forward inthe plaint he refused to go 
into the merits of this part of the case and : 
dismissed the suit in its entirety. As, how- 
ever, he thought that the case of the plaintiff 
was a hard one, he left the parties to bear 
their own costs,  . < 

On appeal the points decided by the Sub- 
ordinate Judge against the defendant have 
not been reagitated before us. It is, there- 
fore, not necessary to refer to them in this 
judgment. On behalfof the appellant it 
has been strenuously argued that the learned 
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Judge, has not correctly interpreted the 
agreement, As the decision of the case 
depends principally on the proper cons- 
truction of the deed, it is desirable to exa- 
mine its terms in some detail. After recit- 
ing the fact that the defendant had receiv- 
ed from the plaintiff Rs. 2,100 which he had 
paid to Government as the first instalment 
ofthe nazrana and that the plaintiff had 
agreed to deposit the remaining Rs. 8,400 
into the Treasury and to pay Rs. 1,500 to 
the defendant as * excess money”, the de- 
fendant agreed that the plaintiff “ was en- 
titled to take possession of the land from 
to-day and to remain in possession of it 
without paying any rent". He then stated 
that when the plaintiff had paid the nazrana 
and ‘excess money’ and proprietary rights 
had been acquired by me, I shall execute a 
sale-deed in respect of it in his favour or in 
favour of any other person he desires.” 
Then follow the clauses, round which 
the whole controversy has raged: “If, 
on account of the non-payment of any 
instalment, etc., any loss is sustained 
by me regarding the acquisition of rights 
then I shall not be liable to pay a single 
farthing out of the money spent by Abdur 
Rahman, but shall, on the other hand, be 
entitled to recover the amount of excess 
money duefrom Abdur Rahman. If I do 
not acquire proprietary rights or refuse to 
execute the sale-deed, then I shall pay 
Rs, 2,000 per square as damages to the said 
Abdur Rahman. In addition to this, I shall 
pay him the expenses of breaking the land 
from waste and ofother improvements, as 
well as the price of trees planted and of 
houses built by him. If I choose to keep the 
land myself, I shall even then be bound by 
the above terms, thatis, I shall pay Re. 2,000 
per square as damages and in addition to 
that Ishall pay the expenses of reclaiming 
the land as well asthe price of trees and 
houses. Ifthe said Abdur Rahman ex- 
changes these squares with some other land, 
which as an agent, he is empowered to do, 
then these terms shall apply to that land in 
‘the same manner as they do to this land, of 
which possession has been delivered.” 

After a careful consideration of the deed 
as a whole as well asof the particular pro- 
visions on which reliance has been placed 
by the parties, I have no doubt that the real 
intention. of the executant was to enter ints 
an agreement to sell to the plaintiff the squ- 
ares in question or such other land as might 
be acquired in exchange therefor, and that 
it was not contemplated that the defendant 
had the option of either selling the land or 
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merely paying monetary compensation in 
lieu thereof. Itseems to me that the real 
contract between the parties is contained in 
the earlier part of the deed, where it is stat- 
ed that when the nazrana and the “ excess 
money " had been paid by the plaintiff and 
proprietary rights conferred by Government 
on the defendant, the:latter shall execute & 
sale-deed in favour of the plaintiff. That 
this was the real intention of the parties 
is further made clear by the fact that the 
plaintiff was put in possession of the land 
from the very beginning and the defendant 
recovered from him Rs. 2,1600 which he had 
already deposited into the Treasury as the 
first instalment of the mnazrana. The 
subsequent clauses merely provided for 
various contingencies which right arise 
in case of default on the part of one or 
the other of the parties. The first clause 
fixed the penalty which the plaintiff would 
incur if he failed to fulfil his part of the 
The second described the con- 
sequences ito the defendant if he omitted 
to apply to Government for grant of pro- 
prietary rights or, having acquired them, 
refused to convey them to the plaintiff. 
Much emphasis was laid by the appellant's 
learned Counsel on the third,clause, and it 
was contended that this contained an 
alternative contract giving the defendant 
the right either to sell the land to the plain- 
tiff or to pay him compensation. In my 
opinion, this clause, read with the con- 
text, is not capable of this interpretation. 
On the other hand, it seems to me 
that it merely emphasizes the consequences 
of the default on the part of the defendant 
in executing the sale-deed, and puts in 
clearer language the liability of the defen- 
dant to pay damages in the same amount 
asis mentioned in the preceding clause, 
It is also significant that in the deed no 
date is fixed within which the promiser was 
to exercise hisoption as would have been 
the case if the contract was really an 
alternative one, I have no doubt that the 
case falls within the rule laid down by 
Lord Justice Fry at page 71 of the Sixth 
Edition of his standard work on Specific 
Performance. 

On this question it is by no means con- 
clusive that the contract may be alternative 
in its form, for nevertheless the Court may 
clearly cee that it is essentially a contract 
to do one of the alternatives so that where 
there was a contract to renew a certain 
lease, with an addition of three years to 
the original term, or to answer the want 
thereof in damages, the Court decreed 
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specific performance of the lease the second 
alternative only expressing what the law 
would imply.” 

For the foregoing reasons I find myself 
unable to agree with the interpretation 
which the learned Subordinate Judge has 
put on the agreement, Ex. P-2, and hold 
that it embodies a single contract to sell 
the land in question, and that the plaintiff 
is entitled to have it specifically 
enforced, It has been found that the plain- 
tiff has performed his part of the contract, 
except that thesum of Rs, 300 is still pay- 
able by him to the defendant. It is, howe ver 
admitted that he had remitted this amount 
to the defendantin February 1920, before 
the due date, but the defendant wrongfully 
refused to accept it. . 

Even if the interpretation put on the 
deed by the learned Subordinate Judge 
were taken to be correct and the defendant 
had the option either to sell the land or 
to get it back on payment of the com- 
pensation to the plaintiff, the order dismiss- 
ing the suit is still unsustainable, as there 
is no evidence on the record to show that 
the defendant had exercised the option 
before the institution of the suit. It is 
undeniable that in an alternative con- 
tract the person, who has the right to 
elect, must, make choice within a reason- 
able time and give notice of his having 
made the election to the opposite party. 
But in the case before us the defendant is 
not shown to have adopted this course, 
No notice was ever sent by him to the 
plaintiff, nor did he indicate in an un- 
equivocal manner in any other way, that he 
had made, or intended to make, the election. 
As stated already the proprietary rights 
were conferred on the defendant 
on the 15th October 1919, and the suit 
was not instituted till the 3lst 1922, 
but during all this period, the defen- 
dant neither paid nor tendered the amount 
of the compensation nor did he ask the 
plaintiff to surrender possession of the land 
to him. On & question of this kind, a 
valuable piece of evidence would have 
been that of the defendant himself, but he 


did not go into the witness-box and we 


e not got even his own statement in 
eu pore of the allegation that he had made 
the election, His learned counsel is unable 
to state when and how the alleged election 

as made, 
vafa us to & letter, Ex. D. W. Nos. 1-26 
alleged to have been written by the defen- 
dant tothe plaintiff, thisletter was not in- 
cluded in the Printed Paper-Book and, under 
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the rules, counsel was not entitled to refer 
toit. At the time of the arguments how- 
ever, we allowed him to read it to us, but 
we find that it is not of any assistance to 
the defendant, inasmuch as it does not 
show that the defendant had made the 
election not to sell the land to the plaintiff, 
All that it shows is that pressure was 
being brought to bearon the defendant 
by some of his relations not to part 
with the squares in question, but that he 
himself was wavering and had not made 
up hismind. After careful consideration 
of the arguments addressed to us, I am of 
opinion that, even if the contract were held 
to be an alternative one and the defendant 
had the option to sell or keep the land on 
payment of compensation, henever exer- 
cised this option. 

In this view of the case it is not neces- 
sary to examine the correctness of the order 
of the lower Court refusing to allow 
amendment of the plaint by making an 
alternative prayer for recovery of money 
compensation in case specific performance 
could not be decreed tohim. I may, how- 
ever, point out thatit was admitted by the 
respondent’s learned counsel before us that 
the alternative claim was not barred by 
limitation, as erroneously held by the learn- 
ed Subordinate Judge. The cause of action 
to claim compensation would have accrued 
to the plaintiff on the date when the defen- 
dant made his election, but as it has not 
been shown that this event took place more 
than 3 years before the prayer for amend- 
ment was made, the claim could not be 
held to have been time-barred, 

jn my opinion, the decision of the lower 
Court is erroneous and cannot be maintain- 
ed. I would, therefore, accept the appeal, 
set aside the judgment and decree of-the 
learned Subordinate Judge and grant the 
plaintiff a decree for specific performance 
of the contract by directing the defendant 
to execute and register asale-deed in favour 
of the plaintiff in respect of the land in 
dispute, on receipt of Rs. 300 from him, 
The plaintiff-appellant -shall have his costs 
here and below. 

Harrison, J.—I agree. 

a. Appeal aceepted, 
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LAHORE HIGH COURT. 
. Lerrers PATENT APPRAL No. 115 oF 1926. 
March 10, 1931. 

Present:—Sir Shadi Lal, Kr., Ohief Justice 
and Justice Sir Alan Broadway, Kr. 
SUNDAR DASS, DECEASED, RESPRESENTED BY 
Shirimati GOPAL DEVI, H18 WIDOW, AND 
Shirimati GOPAL DEVI—Dxzoszs- 

: HOLDERS—APPBLLANTS 
versus 
NIKA AND OTHRES—J UDGMENT-DEBTOBS 
E JLESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Arts. 166, 181— 
Civil Procedure Code (Act V of 1908), s. 47, O. XXI, 
T. 9—HEzecution sale—Application by judgment-debtor 
pointing out that sale is null and void without prayer 
to set aside sale—Limitation—Article applicable. 

Where properties are sold in execution of a decree 
and the judgment-debtor makes an application under 
5. 47, Civil Procedure Code, which does not contain 
any prayer for setting aside the sale but merely 
brings to the notice of the Court the fact that the 
entire proceedings including the sale, are null and 
void, such an application is not one for setting aside 
the sale within the meaning of Art. 166, Limitation 
Act, and is, therefore, governed by Art. 181 and not 
by Art. 166, Limitation Act. 

Rajagopala Iyer v, Ramanuja Chariar (7), Lakshmi 
Chand v. Phul Chand (8), Changalaraya Reddy v. 
Kollapuri Reddi (9), Manmatha Nath Ghose v. Lach- 
mi Debi (10), Ramakinkar Tewari v.Staiti Ram 
Panja (11), Behari Lal Mitter v. Panik Lal Mandar 
(12), Uzir Ali v. Nasimannessa Bibi (13), Ramaswamy 
Chetty v. Maung Tha (14) and Shivbai v. Yaseo (15) 
followed. 

Satish Chandra Kanungo v. Nishi Chandra Dutta 
(1), Haripada Haldar v. Barada Prasad Roy (2), Ram- 
dhuri Chowdhury v. Deonandan Prasad Singh (3), 
Babu Das Narayan Singh v. Mir Muhammad Yusaf 
(4), Paramasiva Theyar v. Pulukaruppa Theyar (5) 
M r Achi v. Doraiswami Iyer (6), disting- 
uished, 


Letters Patent Appeal against an order of 
Mr. Justice Zafar Ali, dated the 15th March 
1926, passed in Civil Appeal No. 2363 of 
1925 affirming that of the Additional District 
Judge, Lahore, dated the 13th May 1926, 
reversing that of the Subordinate 
Judge, Fourth Olase, Lahore, dated the Ist 
October 1924, setting aside the sale. 


Messrs. Mehr Chand Mahajan, and Hem 
Raj Mahajan, for the Appellants. 
i Diwan Mehr Chand, for the Respon- 
ents. 


JUDGMENT. 
Broadway, d.—On the 15th May 1923 
one Sundar Dass obtained a final mortgage 
decree against Musammat Bakhtawar, Nikka 
and others under which a sum of Rs. 828-8 
was recoverable by sale of certain specified 
property, to wit, tih share out of Sth of a 
and and. its akata. and one-third share of a 
ouse. 
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On.the 1st June 1923, Sundar Das applied 
to have the decree executed, and, on the 
7th October 1923 the whole of the kharas 
together with two kothas, and the whole of 
the house were attached. The property 
attached was sold by auction on the 12th 
June 1924, and was purchased by Mian Nur 
Din for Rs. 575 who paid the entire 
purchase-money into Court in due course. 
The sale was to be confirmed on the 24th 
July 1924, buton that date Nikka filed 
certain objections under O. XXI, r. 90, 
Civil Procedure Code, These objections 
were dismissed on the 25th July 1924, as 
barred by time and Nikka then filed an 
application under s. 47 of the Civil Pro- 
cedure Code pointing out that the entire 
proceedings were void as the property 
attached and sold was in exeessof the pro- 
perty mortgaged. The date fixed for the 
hearing of the applieation was the 13th 
August 1924, but on that date it was dis- 
missed in default in the absence of 
Nikka. 

On the same date, however, Nikka filed 
another application asking that either the 
dismiesal in default should be set aside and 
his application of the 25th July 1924 ,restor- 
ed, or, in the alternative, his application 
should be treated as a fresh application 
under 8. 47 of the Civil Procedure Code. The 
first prayer was granted and the application 
was restored, but was then dismissed as 
barred by time on the ground that Art. 166 
of the 2nd Schedule to the Indian Limita- 
tion Act applied. Nikka then preferred an 
appeal to the District Court and the 
learned District Judge set aside the sale 
holding that Art. 188 and not Art. 166 
governed the case. 


The decree-holder thereupon preferred a 
second appeal to this Court which was 
dismissed on the 15th March 1926 by Zafar 
Ali, J., who agreed with the view of the 
learned District Judge as to the applicabili- 
ty of Art, 181, The decree-holder has now 
appealed against that decision under cl. 10 
of the Letters Patent and the only point 
for determination is whether on the facts 
set out, Art. 166 or Art. 181 governs the 
case. 

Article 166 prescribes limitation of 30 
days for applications “under the same Code 
(Civil Procedure Code) to set aside a sale in 
execution of a decree.” Forthe appellant 
it was urged by Mr. Mehr Ohand Mahajan 
that the language employed is very wide 
and covers all applications whether made 
under 8. 47,orO, XXI, r. 90 ofthe Civil 
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Procedure Code, and reliance was placed on 
Satish Chandra Kanungo v. Nishi Chandra 
Dutta (1) followed in Haripada Haldar v. 
Barada Prasad Roy (2, Ramdhuri Chow- 
dhuri v. Deonandan Prasad Singh (3), Babu 
Das Narayan Singh v. Mir Muhammad 
Yusaf (4) certain remarks in Paramasiva 
Theyar v. Pulukaruppa Theyar (5) and 
Ammakuttt Achi v. Doraiswami Iyer (6). 
These authorities at first sight appear to 
support the learned Oounsel’s contention, 
but Diwan Mehr Ohand, for the respondents, 
urged that they were of no real assistance 
in this matter as in each case there was & 
clear and unequivocal prayer for the 
setting aside of an execution sale. In the 
present case, he pointed out, there was no 
such relief claimed. All that the applica- 
tion did was to bring tothe notice of the 
Court that the proceedings in execution 
were illegal from the moment of the attach- 
ment of property which was not liable to 
salein execution of the decree in question. 
The fact that, in order toremedy the illega- 
lities committed, it might be necessary to 
set aside a sale, he urged, did not affect the 
issue inasmuch as the sale being void ab 
initio, and not merely voidable, it was not 
necessary for the applicant to asktfor that re- 
lief. In support of his contention he referred 
to Rajagopala Ayar v. Ramanuja Chariar 
(7) a case in which the question was 
thoroughly and fully examined and which 
has been followed in subsequent decisions 
including Lakshmi Chand v. Phul Chand 
(8), Chengalraya Reddy v. Kollapuri Reddi 
(9), and Manmatha Nath Ghose v. Lachmi 
Debi (10), and in consonance with which are 
Ramakinkar Tewari v. Staiti Ram Panja 
(11), Bihari Lal Mitter v, Tanuk Lal Mander 


1) 54 Ind. Cas. 431; 46 0. 975. 
2) 82 Ind. Cas. 322; 51 0. 1014; A.I. R, 1925 Cel. 
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(3) 77 Ind. Cas. 957; 2 Pat, 65; 3 P. L,'T. 501; (1922) 
Pat. 269; 4 U.P. L, R.(Pat.) 71; A. I. R.1922 Pat. 507; 
1 Pat. D. R. 18, 

(4)61 Ind. Cas. 823; (1921) Pat. 181; 3 U. P. L.R 
Pat. 33; 6 P. L. J. 319; 2 P. L. T. 401. 

(5) 77 Ind. Cas. 631; 47 M. 525,18 L. W. 780; 33 M. 
L. T. 137; 45 M. L. J. 829; (1924) M. W. N. 27; A. I. B. 
1924 Mad. 137. 

(6) 104 Ind. Cas. 242. 

(7) 80 Ind. Cas. 92; 47 M, 288; 46 M. L. J. 104; 19L 
W. 179; (1924) M. W. N. 182; A. I R. 1924 Mad. 431; 
34 M. L. T. 37 (F. B). 

(9) 125 Ind. Cms. 53; A.I. R. 1930 Lah. 17; 11 Leh. 


L. J. 437. 
(9) 123 Ind. Cas. 24; A. I. R. 1930 Mad. 12; (1929) M 
W.N. 811. 
(10) 105 Ind. Cas. 65; 55 C. 96; 46 O.L. J. 579; A, I, 


R. 1928 Cal. 60. 
(11) 46 Ind. Cas. 221; 27 O.L. J. 528. 
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(12, Uzir Ali v. Naswnannessa Bibi (13), 
Ramaswamy Chetty v. Maung Tah (14), 
while a similar view appears to have been 
taken in Shivbai v. Yaseo (15). 

An examination of all these authorities 
shows that in all of those relied on by Mr. 
Mehr Ohand Mahajan there wasa definite 
prayer for the setting aside of a sale in 
execution and it was held, on the facts of 
each case, that such an application, though 
falling within the purview of s, 47 of the 
Civil Procedure Code, was governed by 
the very wide and general terms contained 
in Art. 166. 

In Satish Chandra Kanungo v. Nishi 
Chandra Dutta (1) a decree had been ob- 
tained in 1804 against A who died in 1911. In 
1913 execution proceedings were instituted, 
making A’s son a party, and certain pro- 
perty in his hand was sold on the 12th 
November 1915. About ayear later,on 8th 
November 1916, A's son applied, unders. 47 
of the Civil Procedure Code, to have the 
sale set aside on the ground that his father 
had no saleable interest in the property 
sold. Noexplanation was forthcoming why 
no steps had been taken by A's son under 
O. XXI, r. 58 of the Civil Procedure Code 
when the property was attached, Article 
166 was held applicable, 

In Haripada Haldar v. Barada Prasad 
Roy (2), an application had been made to set 
aside a sale that had been held in execution 
of& rent decree and Art, 166 was held to 
apply. 

In Ramdhuri Chowdhury v. Deonandan 
Prasad Singh. (3), an application was made 
to set aside a voidable sale, reference being 
made to O, XXI, r. 90 and 8.47 of the Civil 
Procedure Oode, and Art. 166 was held to 
govern the case, although at the hearing of 
the appeal it was contended that the sale 
was void. Thereare, however, indications 
(see pages 70 and 72) that the decision 
might have been different had the applica- 
tion been for a declaration that the sale was 
void abinitio. 

In Babu Das Narayan Singh v. Mir Mu- 
hammad Yusaf (4), obtained a rent decree 
against Bonthe 30th January, 1917, and 
levied execution on the 8th March 1919. 
Notice was ordered to issue under O. XXI. 
r. 22, Civil Procedure Code which was, 


r2 97 Ind. Cas. 798; A. I. R. 1926 Pat, 397; 8 P. L. 
(13) 116 Ind. C. 634; A. IR. 1928 Oal. 865. 


(14) 37 Ind. Oas 827; 10 Bur. L. T. 249. 
(15) 48 Ind. Cas, 130; 43 B. 235; 20 Bom. L. R. 925. 
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held to have been served and a sale 
held on the 8th July, 1919, which was con- 
firmed on the 8th August 1919. On the lst 
November 1919, an application was made 
by B to have the sale set aside on the ground 
that fraud had been practised in serving 
the notice under Q. XXI, r. 22 of the Civil 
Procedure Code, Article 166 was held to 
apply as the attack was as to the method of 
the service of the said notice and not as to 
one not having issued at all. ^ Apparently 
Art, 181 would have been held applicable 
in the latter event, 


In Paramasiva Theyar v. Pulukaruppa 
Theyar (5), there are certain observations 
which indicate that an application (under s. 
47 of the Civil Procedure Code to set aside a 
sale which was void would fall within the 
purview of Art. 166, but thelearned Judge 
appears to be examining the question of 
what constitutes a void sale rather than the 
pointnow for determination. Spencer, J., 
emphasizes the fact that in thatcase there 
was an application to setaside an auction- 
sale. Hesaysat page 529*: '' Whether the 
ground for seeking to set aside the sale in 
this case is the commission of an irregularity 
or an illegality, and whether s. 47 or O. XXI, 
r. 90 is the appropriate provision of law to be 
entered at the head of the petition, it is un- 
doubtedly an applieation under the Oode of 
Civil Procedure to set aside a salein execu- 
tion of a decree and thus falls within the 
definition in Art, 166,” 


In Ammakutti Achi v. Doraiswami Iyer (6), 
Madras ease, an application made under s, 
47 of the Civil Procedure Code to set aside 
a sale in execution of a decree, was held to 
be governed .by Art. 166. Reference was 
made to Rajagopala Iyer v. Ramanuja 
Chariar (7) but it was held that the Full 
Bench did not lay down that all applications 
under s. 47 of the Oivil Procedure Code 
were governed by Art. 181. The decision 
in Rajagopala Iyer v. Ramanuja Chariar 
(7), however seems to me to be clear and the 
Full Bench of the Madras High Court held 
that even whén a sale in execution is a 
nullity and has not got to be set aside,if a 
party files an application to have it set 


aside either under s. 47 of the Civil 
Procedure Code or otherwise, Art. 181 
“and not Art. 166 applies. . 


This view appears to have met with the 
approval of the High Court at Calcutta; see 





*Page of 47 M.—[Ed.| 
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Uzir Ali v. Nasimannessa Bibi (13), where 
it was held “that an application under s. 47 
of the Civil Procedure Code falls within 
Art. 181 of the Limitation Act and not 
under Art. 166 ofthe Act, althoughin the 
result the applicant asked for setting aside 
the sale and Manmatha Nath Ghose v. 
Lachmi Debi (10) where Page, J., in dealing 
with the contention that Art. 166 governed 
such an application, observed: “The fallacy 
underlying that contention .i8 that 
although itis an application under s. 47, 
and, therefore, under the Code it is not an 
application to set aside a sale......for the 
sale being void need not have been set 
aside at all, and the order as passed was, 
in substance, merely a declaration that the 
sale was null and of no effect. For an 
applieation of that nature there is no 


After a careful consideration of all these 
authorities I am ofopinion that in the pre- 
sent case it must be held that Art. 181 was ap- 
plicable and that the application was within 
time. Itis to be borne in mind that the 
application under consideration was ap- 
parently drawn up with some care and that 
the omission to ask for the setting aside 
of the sale was a deliberate one and ob- 
viously intended to meet the very situation 
that has now arisen. 


It may be that the granting of this 
application will involve the sale being set 
aside but the fact remains that this is not 
an application to set aside a sale in exe- 
cution of a decree. [Without, therefore, 
going as far as their Lordships of the Madras 
High Court doin Rajagopala Iyer v. Rama- 
nuja Chariar (7), I would dismiss this 
appeal with costs. 


Shadi Lal, C. J.—I concur. 


A. Appeal dismissed, 
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LAHORE HIGH COURT. 
SEconp O1vin APPgAL No. 1615 or 1930. 
Mareh 11, 1931. 

Present: —Mr. Justice Jai Lal. 
PURAN CHAND-—DEFENDANT.—ÀPPELLANT 
versus 
Firm MUHAMMAD ISMAIL KHAN 
— PLAINTIFFS, AND MAMRAJ —DBFENDANTS 
l —REePONDENTS. 

Contract Act (IX of 1872), s. 108—Hire of goeds— 
Sale by hirer—Purchaser's righits—Right of owner to 
follow goods in purchaser's hands. 

The first exception to s. 108, Contract Act, 
does not protect the purchaser ot goods from a 
person who has taken it on hire and whose title has 
not been completed by payment of the price of the 
goods to the original owner and, therefore, the 
real owner is entitled to follow his property in the 
hands of such a purchaser and is entitled to recover 
its value if the property be not available 

Ahmad Jani, Singer Sewing Machine Co. (1), Maho- 
med Kaka v. Rangoon Electric Tramway and Supply 
Co. Lid. (2), relied on. 

Second appesl from the decree of the 
District Judge, Ambala, dated the 31st July 
1930, affirming that of the Subordinate 
Judge, Fourth Olass, Ambala City, dated 
the 7th May 1930. 

Mr. Ram Lal Anand, for the Appellant. 

Dr. Shuja-ud-din, for the Respondents. 


jUDGMENT.—The respondent insti- 
bared a suit for recovery of Rs. 634-10-5 
against Mamraj and Puran Chand, appel- 
lant, alleging that he had hired sixty dozens 
of soda water bottles to Mamraj who owned 
a Soda Water Factory at Ambala and that 
Mamraj had sold the business to Puran 
Chand along with the soda water bottles 
hited to him by the plaintiff. He claimed 
a decree for Rs. 540, price of the bottles 
Rs. 210, hire of bottles, total Rs. 750, and, 
allowed & set off of Rs, 115-5-6 to the appel- 
lant Puran Ohand on account of money 
admitted to be due to him and thus claimed 
a decree against both the defendants for 
Re, 634-10-6. The Subordinate Judge 
decreed the suit against both the defend- 
nts. . 
s The District Judge agreed with the con- 
clusions of the trial Court that the sixty 
dozens of bottles had been hired to Mamraj 
by the plaintiff, He disagreed with him 
that the eale to Puran Chand was fraudulent 
but he affirmed the decree on the ground 
that the sale in favour of Puran Chand was 
of a going concern and of the goodwill of 
the business and, consequently, Puran Chand 
was liable for the debts incurred by Mamraj 
in running the business, 
“rahe end Gounsel for the respondent 
frankly admits that he cannot support this 
conclusion of the learned District Judge. 
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He, however, contends that his client i8 
entitled to the price of the bottles that were 
taken over by the defendant Puran Chand 
and in support of this, he relies upon 
Ahmad Jan v. Singer Sewing Machine Co. 
(1) and Mahomed Kaka v. Rangoon Electric 
Tramway & Supply Co. Ltd. (2). The 
first mentioned case fuily supports his con- 
tention. It has been held therein that the 
first exception tos. 108 of the Indian Oon- 
tract Act does not protect the purchaser of 
goods from a person who has taken it on 
hire and whose title has not been completed 
by payment of the price of the goods to the 
original owner and, therefore, that the real 
owner is entitled to follow his property in 
the hands of the purchaser and is entitled 
to recover its valueif the property be not 
available, 

A reference to the list filed with the 
document evideneing the sale in favour of 
Puran Chand shows that twenty-six dozens 
of bottles, answering the description of the 
bottles claimed by the plaintiff to have been 
hired to Mamraj were purchased by Puran 
Chand. Ithinkit is fair to assume that 
these bottles belonged to the plaintiff and 
had been hired by him to Mamraj. The 
plaintiff is consequently entitled to the price 
of these bottles. It comes to Rs. 234, Out 
of this must be deducied Rs, 11£-5-6, the 
amount admittedly due to Puran Ohand 
from the plaintiff, 

There will, therefore, be & decree for 
Rs. 118-10-6 with proportionate costs 
throughout against Puran Ohand. This de- 
fendant is not liable for any other amount 
claimed by the plaintiff, particularly he is 
not liable for the hire of the bottles. 
Mamrsj hes not appealed to this Court and 
8 decree ex parte bas been granted against 
him for the full amount of the plaintiff's 
claim. I have already granted a decree for 
Rs. 118-10-8 out of the’ plaintiffs claim 
against Puran Chand, the decree against. 
Mamraj will be affirmed but if the plaintiff 
succeeds in recovering Rs. 118-10-6 from 
Puran Ohand then credit will be given for 
that amount in the amount decreed against 
Mamraj. 

A. Order accordingly. 

(1) 67 Ind. Cas. 638; 3 L. L. J. 249 


2 


(2) 86 Ind. Cas. 908; 3 Bur. L. J. 164; A, I. R. 1924; 
Rang. 379. 
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BOMBAY HIGH COURT. 
Frest Civiu Arrear No. 181 0r 1925. 
August 21,1930. - 
Present :—Mr. Justice Blackwell 
on difference of opinion between : 

Sir J. W. F. Beaumont, KT., Ohief Justice 

and Mr. Justice Baker. 

ANANT KRISHNAJI NULKAR anp 
OTHERS—PLAINTIFF3—A PPBLLANTS 
VETSUS 
SEORETARY or STATE ror INDiA— 
DzrENsDANT-—BRu8PONDENT 

Bombay Revenue Jurisdiction Act (X of 1876), 3. 11 
—Bombay Land Revenue Code (V of 1879), ss. 162, 208, 
211—Grant of land free from payment of occupancy 
priee—(mrder of Commissioner directing payment of 
price and forfeiture for non-payment—V alidity — 
Suit for possession -by grantee—Maintainability— 
Limitation for setting aside Collector's order—Con- 
struction of s. 11. 

In 1919, the Collector granted certain unoccupied 
land to the plaintiff free of payment of occupancy 
price and land revenue until the land was brought 
under cultivation. In 1921, the Commissioner be- 
ing of opinion that the Collector's order was wrong 
directed that the proper occupancy price according 
to the market-value and the ordinary land revenue 
from 1919 should be recovered from the plaintiff. 
The plaintiff did not pay the occupancy price and 
the lands were forfeited. The plaintiff sued fora 
declaration that the order of forfeiture was illegal 
and for possession: 4 

Held, per Beaumont, C. J. and Blackwell, J., (Baker, 

, contra) that (i) the order of the Oommissioner 
was not & modification of the Collector's order but 
was anew order imposing upon the plaintiff terms 
which he had no option to refuse and the Commission- 
er's.order as well as the subsequent orders of for- 
feiture were illegal, (ii) the suit for declaration and 
possession was not, therefore, barred under a. 11, 
Bombay Revenue Jurisdiction Aet, [p. 504, cols 1 &2.] 

Baker, J.— The order ofthe Commissioner was a 
modification of the Collector's order and was quite 
within the powers vested in the Commissioner under 
s |211, Bombay Land Revenue Code, and the suit was, 
therefore, barred. (p.500, col. 2] 

There is notime limit within which the Gommis- 
sioner must modify, annul or reverse the order of 
the Oollector, under s. 211, Bombay Land Revenue 
. UOcde [p 494, col. 2] 
` , Parappa Virupakshapa Hundekar v. Secretary of 
ue d and Dattatraya v. Secretary of State (3), tol- 

owed. 

Where an order of forfeiture is invalid dispossession 
in pursuance of the order is merely ancillary to the 
order and a suit for possession is barred under s 11, 
Bombay Revenue Jurisdiction Act, but where the 
order of the Oommissioner and order of forfeiture 
founded upon it are invalid, the party aggrieved is 
not bound to appeal therefrom but is entitled to wait 
until he is dispossessed and institute a suit for 
recovery of possession. [p.492, col. 2 ] 

Laxmanrao Madhavrao v. Shriniwas Lingo (1), re- 
ferred to. 

Seotion 11, Bombay Revenue Jurisdiction Act, being 
& section which deprives the subject of a right to 
litigate against the Government, must be construed. 
: Strictly though not unfairly. [p. 498, col. 1.] 

First appeal against the decision of 
the District Judge, Khandesh at Dhulia, in 
Civil Suit No. 12 of 1923. 
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Mesers. H. C. Coyajee and W., B. Pradhan 


for the Appellants, 


Mr. P, B. Shingne, for the Respondent. 
JUDGMENT. 

Beaumont, C.J.—This is an appeal 
from the decision of the District Judge 
of Khandesh at Dhulia who dismissed the 
suit. The first three issues raised were : 

(1) Whether the suit is barred by s. 11, 
Bombay Revenue Jurisdiction Act. 

(2) Whether the plaintiff proves that he 
became the owner of the land in suit in 
virtue of the Oollector's order, 

(3) Whether the plaintiff proves that the 
subsequent demand of any occupancy price 
and his dispossession on failure to pay 
the same were illegal. 

The facts are not in dispute and can be 
shortly stated. In May 1919, appellant No. 
1 (whom I will refer to as the appellant, 
appellant No. 2 being his wife who claims 
under him by deed of gift), who had been 
serving in the Indian Medical Service, 
applied to the Oollector for a grant of land 
under the Land Revenue Code, and on 2znd 
May, 1919, the Collector made an order, 
-which is Ex. 31, in which he granted the 
appellant certain survey numbers on certain 
conditions which included freedom from 
payment of occupancy price and freedom 
for a limited time from assessment to land 
revenue, The order: was followed by a 


-kabuliyat or agreement Ex. 41, The plaintiff 


entered into possession and spent a certain 
amount of money on cultivating the land. 
On 6th December, 1921, the Commissioner 
who is the superior officer of the Oollector 
appears to have taken the view that the 
Ooliector’s order was wrong and he framed 
a document entitled “order” which is 
fiz 34. Inthat document after stating the 
effect of the Colleetcr's erder and that the 
order was illegal and that the Commissioner 
was not inclined to withdraw the grant 
from the appellant altogether, he directed 
thet the proper oceupsney price according 
to the full market-value ofthe land on the 
date on which the grant was originally 
made, 1.e , in May, 19:9, should be recovered 
from the appellant and the ordinary land 
revenue (consolidated) should be recovered 
from the year 1919- 1,20, and he directed that 
the appellant should be informed of the 
issue of the orders. The document is ad- 
dressed to the Oollector and there is noth- 
ing to show that the appellant ever saw the 
document. On 15th December, 1921, tha 
appellant was informed (Ex 35) of the 
Oommissioner’s order to recover from the 
appellant the full occupancy price of the 


498 
land according to the full market-value on 
the date on which the grant was made, that 
the value of the land on the date on which 
the grant was made was estimated at 
Rs. 12075, that the consolidated land 
revenue from the year 1919 19:0 esme to 
Rs. 355-3-3 and the local fund on Rs. 12,075 
came to Rs. 754-1!-0 and the notice finished 
up: “Thus the total amount you have to pay 
is Rs, 13,184-13-3, You are, therefore, re- 
quested to remit the amount into the Gov- 
ernment Treasury, withina period of one 
month.” 

The only order of the Oommissioner 
served on the appellant was an order to 

; pay money simpliciter, and-.was not an order 

to pay money or go out of possession of the 
land. The appellant paid under protest 
the land assessment, but he did not pay the 
sum charged against him as occupancy 
price. On 29th August, 1922, an order was 
made by the Assistant Oollector (Ex, 38) 
that theappellant having been served with 
notice to pay up the occupancy price of the 
land in question and the period of notice 
having expired, the lande were thereby 
declared to be forfeited to Government. 
The forfeitureof the land for non payment 
of occupancy price is justified by Govern- 
ment under s.62, Bombay Land Revenue 
Code, which provides that occupancy price 
shall be recoverable as an arrear of land 
revenue, On 23rd September, 1923, the ap- 
pellant was actually dispossessed. The 
appellant did not appeal from the order of 
the Oommissioner of 6th December, 1971, 
and he did not present an effective appeal 
from the order of the Assistant Collector of 
29th August, 1922. 

The first point taken against him is that 
the suit does not lie having regard to the 
terms of s. 11, Revenue Jurisdiction Act, 
which prcvides: “No Civil Court shali 
entertain any suit against Government on 
account of any act or omission of any 
Revenue Officer unless the plaintiff first 
proves that, previously to bringing his suit, 
he has presented all such appeals allowed 
by the law for the time beingin force as, 
within the period of limitation allowed for 
bringing such suit, it was possible to pre- 
sent,” 

Being a section which deprives the 
‘subject of a right to litigate against the 
Government, it must be construed strictly 
although not unfairly ; 

The first point taken by Mr. Ooyajee for 

the appellant is that the cause of action is 
not in respect of the orders to which I have 
referred but the dispossession which follow- 
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ed the orders and that a mere act is not 
appealable under .s. 203, Land Revenue 
Code Ithink, however, that if the order of 
forfeiture was valid, the dispossession was 
merely ancillary to the order, and this action 
would not lie having regard tos. 11, Reve- 
nue Jurisdiction Act. This conclusion is 
strengtheneo by the unreported case of 
Dongar Dagdu Patil v. Secretary of State, 
First Appeal No 252 of 1915 decided on 
30th January, 1918, by Beaman and Heaton, 
JJ., to which the learned Government 
Pleader, drewour attention. if, however, 
the order of the Commissioner and the 
order of forfeiture founded upon it were 
invalid, that then appellant was not bound 
to appeal from them but was entitl-d to 
wait until he was attached This has been 
laid down in many cases the last of which is 
Laxmanrao Madhavrao v. Shriniwas Lingo‘ 
(D, tbe passage in question being 
ab page 394 of 54 I. A. The real ques- 
tion in this appeal therefore in my 
view turns on whether the Commissioner's 
order of 6th December, 1921, was valid or 
ultra vires, Government rely on s. 21}, 
Land Revenue Oode, which provides, so 
far as material,that the Commissioner may 
call for and examine the record of any pro- 
ceedings of any subordinate Revenue Officer 
for the purpose of satisfying himself as to 
the legality or propriety of any decision or 
order and as to theregularity of the ‘pro- 
ceedings of such officer and if in any case 
it shall appear tothe Commissioner that 
any decision or order or proceeding so-called 
for should be modified, annulled or reversed, 
he may pass such order thereon as he deems 
fit. Ithas been held in Parappa Virupak- 


-. shapa Hundekar v Secretry of Siate (2) and 


in Dattatraya v Secretary of State (3) that 
there is no time limit within which the 
Commissioner must modify, annul or 
reverse the orderof the Collector and these 
decisions which are binding upon us seem 
to show that a tide to land acquired under 
an order of the Collector is never secure. 
But however that may be, s. 211 in my view 
only entitles the Commissioner to pass ‘an 
order which isa modification, annulment 
or reversal of the Collector's order and does 
notentitlehim to make an entirely new 
order which the Collector bimself could not 
have made. Toe Oollector’s order was an 
order that the appellant shovld he ‘granted 
«(1) 105 Ind. Oas 694; A. I.R. 1927 P. O. 217; 54 I. 
A. 380, 51 B. 830; 29 Bom, L. R. 1484: 53 M. L, J. 475; 
46 O L. J.393; 39 M. L. T. 527 (P. 0). 
(2) (189) P. J 230, 


(3) 124 Ind, Oas. 769; 31 Bom, L. R, 1235; 54 B. 19; 
A, É R. 1930 Bom’ 95, 1 ` 
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certain land free of occupancy price. The 
order of the Commissioner does not reverse 
or annul this order, because it leaves the 
appellant still in occupation of the land. 

The Commissioner's order of 6th Decem- 
ber, 1921, so far as the operative part was 
concerned, was simply a direction that the 
appellant pay a certain sum of money tobe 
ascertained by the occupancy price of the 
land on a particular date, that is to say, it 
is an order for payment pure and simple 
and it was only of this part of the order 
that notice was given tothe appellant. It 
appears to me to be an order which the 
Collector could not himself have made, and 
not to be in any sense a modification of the 
Collector's order. The Collector in May 
1919 might, of course, have offered to grant 
the land tothe appellantif the appellant 
would pay Re. 13,000 and the appellant 
eould have either aecepted or rejected such 
offer. But the Collector could not have 
made an order under s. 62, Land Revenue 
Gode, or otherwise requiring the appellant 
to pay ks. 13,000 against the appellant's 
will, The Government Pleader has argued 
that the real effect of the Oommissioner's 
order is to modify the Collector’s order by 
charging the occupancy price which in the 
Commissioner's view should have been 
charged originally. But that is not the 
form of the order, nor was that the order 
of which notice was served upon the appel- 
lant. He was directed to pay a specific 
sum, and was not told that he might pay 
that sum or give up possession ofthe land. 
In my view in considering whether to 
appeal from a revenue order so as to avoid 
the bar contained ina 11, Revenue Juris- 
diction Act, the subject is entitled to look 
strictly at the wordsofthe order served 
upon him and is sot bound to speculate on 
what the revenue authority may have 
meaut The appellant, when he received 
the notice of 15th December, 1921, and the 
order of 29th August, 1922, was entitled in 
my opinion to say that the Commissioner 
had no power to order him to pay Rs 13,000 
whieh hehad not agreed to pay and then to 
forfeit his land for non-payment, and to 
ignore the orders. The Oommissioner’s 
order is treated by the Government as an 
order for payment of occupancy price under 
s. 62, Land Revenue Code, and as such, 
recoverable as anarrear of land revenue 
under s, 150. . 

Under that section land revenue may be 
recovered not only by forfeiture of the land 
(the remedy adopted in this case), but 
amongst other remedies by distraini and 
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sale of the defaulter's movable property 
and by sale of the defaulter’s immovable 
property and by arrest aud imprisonment 
of the defaulter. Under the Commissioner's 
order, if valid, the Governmant could have 
enforced payment of the sum which the ap- 
pellant was directed to pay eithar by forfeit- 
ing the land or by selling the appellaut's 
property or imprisoning him. lf the Gov- 
ernmení's contention is right it seems to. 
follow logically that once a person has been 
granted unoccupied land by the Collector, 
the Commissioner may at any distance of 
time afterwards require that person to pay 
any sum as occupancy price and recover the 
amount by execution. The Government 
Pleader admitted that hie argument went 
as far as this, though he naturally repudiat- 
ed any desire on the part of Government to 
act in an unreasonable or arbitrary manner. 
Ia view however of the conduct of the Oom- 
missioner ia this casein repudiating the 
order of his Collector made two and a half 
years before, as to the bona Adesof which 
no question has been raised, [am not dis- 
posed to assume that if Commissioners have 
the wide powers contended for, they will 
never exercise them unreasonably. 

A further difficulty in the way of the 
Government has been suggested. Section 
62, Land Revenue ode, applies, in my 
opinion, only to unoccupied land. I think 
this is clear partly from the powers con- 
ferred by the section, partly from the re- 
ference in the section to s. 60 which relates 
only to unoccupied land, and partly from 
the side note which refers to unoccupied 
land. When the Commissioner made his 
order in December 1921 the land in question 
was not unoccupied. It was and had been 
since 1919 occupied by the appellant, It is 
argued that although the order of the Oom- 
missioner under s. 211 may relate back to 
the order of the Collector, yet the Gommis- 
sioner cannot alter the facts and deal with 
land as unoccupied which is in fact oc supied, 
I think that there is some force ic this 
argument but I prefer to rest my judgment 
on the view that the Commissioner's order 
of 6th December, 1921, served on the appel- 
lant on leth December, 1921, was not suth- 
orized by s, 211, Land Revenue Code. In 
my opinion theorder of the Commissioner 
of 6th Desember 1921, and the order of the 
Assistant Collector of 29th August, 1922, 
were invalid. Tnat being so, I think that 
this suit lies and the appellant is entitled 
to au order against both the defendants for 
delivery of the iand included in the original 
grant to him and for mesne profte, 
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sion of the land after the eviction of the 
appellant admits that he is in the same 
position asthe Government. 

Baker, J —Appellant No. 1, who held a 
temporary commission in the I. M. S. 
during the war, was granted certain lands 
near Jalgaon by the Collector of Bast 
Khandesh free of occupancy price and with 
certain concessions 85 regards assessment 
on 22nd May, 1919. Two and a half years 
later, on 6th December, 1921, the Commis- 
sioner, O. D., in the exercise of his powers 
under s. 211, Land Revenue Code, set aside 
the order of the collector and directed that 
the ful occupancy price amounting 
to over Rs. 13,000 should be recovered 
from the appellant, together with arrears 
of assessment, The appellant paid the 


assessment, but not the occupancy price, 


and the land was consequently forfeited, 
and the appeilant dispossessed. The appel- 
lant and his wife, to whom he passed a 
deed of gift of the land brought the present 
suit for a declaration that the order of 
forfeiture was illegal and for possession. 

The suit was dismissed as barred by 
&. ll, Revenue Jurisdiction Act, as the 

. plaintiffs had not appealed against the 
order of the Commissioner, and also on the 
merits, and they have appealed, 

There is no dispute as to the facts, but 
the case raises important questions of law. 
No appeal was made against the order of 
the Commissioner directing the recovery 
of the full occupancy price, and an appeal to 
the Collector against the order of forfeiture 
was dismissed as time-barred. It was at 
one time conceded by Mr. Coysjee for the 
appellants that he could not press the 
appeal as regards the declaration that the 
order of forfeiture is illegal, i. e, para, (a) 
in the plaint, as no appeal was made against 
the Commissioner's order, but he contenda 
that on the authority of Sakharam v. Sec. 
retary of State (4) ho can claim that the 
order of dispcssession should be set aside 
without an appeal being preferred against 
the Commissioner’s order That case lays 
down that the expressicn ‘all such appeals’ 
in s ll, Revenue Jurisdiction Act (X of 
1876), means appeals in Tespect of the act 
or omission. Therefore the bar of s. ll 
would not apply to a suit wherein the 
cause Of action is not an order in respect 
of which there was a right of appeal under 
the Land Revenue Oode, And the argu- 
ment put forward by Mr. Ooysjee is that 


(4) 28 B. 933; 6 Bom, L, R. 124, 
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as the Land Revenue Code, s. 203, provides 
only for appeals against the decision or 
order of a Revenue Officer, whereas s. 11, 
Revenue Jurisdiction Act, refers to an act, 
or omission of a Revenue Officer, the bar 
ofs. ll would not apply to the present 
case. I am unable to accept this argument. 
The present case, as the learned Govern- 
ment Pleader has pointed out, is the case 
of an order followed by an act. The case 
of Sakharam v. Secretary of State (4) was 
one of an act, the leasing of lands by 
Government and not of an order. The 
whole of the present case turns on the 
order of the Oommissioner directing full 
occupancy price to be recovered. The order 
of forfeiture and'of subsequent disposesssion 
are merely ancillary tothe order of the Com- 
missioner and are necessary consequences 
of it, and the present case appears to me 
to fall within the principle laid down in 
an unreported case of Dongar v. Secretary of 
State to which learned Government 
Pleader has referred. The real question 
in this appeal is whether the order made 
by the Commissioner was one which he 
had power to make under s. 213, Land 
Revenue Code. As has been pointed out 
by the learned Chief Justice, whose judg- 
ment I have had the advantage of perus- 
ing ,it is settled law that when an order 
is invalid, it need not be set aside, vide 
Lazmanrao  Madhavrao ^ v. Shiriniwas 
Lingo (1), 

In order to decide this point it is neces- 
sary to see what the powers of the Commis 
sioner are under the Land Revenue Code 
and what exactly are the terms of the 
order in this case. 

Unders 4, Land Revenue Code, the Com- 
missioner is the chief controlling revenue 
authority. The Collector is under s. 8 eub- 
ordinate to bim. Under s, 211 the Gover- 
nor in Council and apy Revenue Officer, not 
inferior in rank to an Assistant or Deputy 
Collector or a Superintendent of Survey may 
“call for and examine the record of any in- 
quiry or the proceedings of any subordi- 
nate Revenue Officer, for the purpose of 
satisfying bimsclf as to the legality or 
propriety ofany decision or order passed, 
and as to the regularity of the proceedings 
of such officer," and ‘if in any case, it shall 
appear to the Governor-in-Council, or to 
euch officer as aforesaid, that any decision 
or order or proceedings so called for should 
be modified, annulled or reversed, he 
may pass such order thereon 88 deems fii," 

The section, therefore, as it stands, gives 
the widest powers to a superior Revenus 
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Officer in dealing with the ordera passed 
‘by his subordinates, and it is admitted that 
there is no limitation with regard to the 
time within which the powers mav be exer- 
cised, cide Parapa Virupakshapa Hunde- 
kar v. Secretary of State (2)and Dattatraya 
v Secretary of State (3) Therecan therefore, 
be no doubt as to the general powers of the 
Commissioner to revise an order of the 
Collector granting the lands to the appel- 
lant free of occupancy price under s. 62, 
Land Revenue Code. As I have the 
misfortune to differ from the learned Chief 
Justice as regards the validity of the Com- 
missioner's order, I will set out the two 
orders. The order of the Commissioner, 
which is Ex, 34, at page 29 of therecord, dat- 
ed 6th December, 1929, is as follows: After 
reciting the facts and stating that the 
grantis opposed to th. order of Govern- 
mentin respect of the grants of land for 
war services, it says: "Toe grant can, there- 
fore, only be held to have been made by the 
Collector under the Land Revenue Code, 
As such it contravenes the provisions of the 


old r. 19 under s. 214, Land Revenue Code, 


which was then in force (corresponding to 
the new r. 3y). The grant is, therefore, ille- 
gal as the Collector had not the power 
to make the grant without the sanction of 
the Oommissioner. The Commissioner, 
however, is not inclined to withdraw the 
grant from Oaptain Nulkar altogether. He, 
therefore, directs that the proper occupancy 
price according tothe full market-value of 
the land on the date on which the grant was 
originally made, i. e, in May, 1919, should 
be recovered from Captain Nulkar and 
ordinary land revenue (consolidated) should 
be recovered from the year 1919-1990." 
The question is whether this is an order 
whieh the Commissioner had power to 
make, and, with great respect, I regret that 
I cannot agree with the view taken by the 
learned Ohief Justice. Unders. 211,Land 
Revenue Code, the Commissioner has power 
to modify, annul or reverse the order of 
the Collector and to pass such order thereon 
as he deems fit. Although in form the 
order calls on Captain Nulkar to pay a sum 
of money, the order in fact modiftes the 
order of tbe Oollector, and annuls that 
part of it which refers to the grant of the 
land free of occupancy prica and the ex- 
emption of land revenue till the land is 
brought under cultivation. In view of the 
terms ofs. 211 which authorizes the Oox- 
missioner to pass such order thereon (that 
is,on the order of his subordinate) aa he 
deems fit, [am unable te agree with the view 
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that he could not pass an order which 
the Collector himself could not have pass- 
ed But it seems to me, with respect, 
that under s. 62 the Collector himself 
could pass such an order demanding the 
full occupancy price and the full assess- 
mentatthetimeof the grant ofthe land, 
The fact that Captain Nulkar had entered 
into possession does not seem to me to make 
any difference, He could have refusad 10 
take up the land oa these terms and after 
entering into occupation he could have 
refused (as in fact he did) to pay the occu- 
pancy price demanded by the Oommie- 
sioner. It may bethat the revenue autho- 
rities could have recovered the arrears of 
land revenue from him in some other way, 
but if he chose to give up the land on 
receiving the Oommissioner’s order, I 
do not suppose the revenue authorities 
would have taken any steps beyond recover- 
ing the assessment for the period during 
which he had been in possession. Sup- 
posing the Commissioner had annulled the 
grant altogether, as he could have done, 
the matter would be simpler, but, in my 
opinion, the order must be construed as a 
modification of the Collector's order which, 
under 8, 213, the Commissioner had power 
to make. The gist of the order is that full 
occupancy price and assessment mnst be 
paid, which is an order the Commisssioner 
in question had power to make, and the 
order for payment necessarily follows on 
that, 

I agree that s. 62 refers only to the 
grant of unoccupied land That must be 
80 because under the Land Revenue Code 
an oceupant cannot be dispossessed within 
the term of his occupancy so long as, he 
pays the assessment, and it is only when 
his occupancy ceases which may happen 
for various reasons, that the land is at the 
disposal of the Collector. Putting aside 
such formalities such as execution of a 
kabuliyat and the like, the creation ofan 
occupancy depends on two circumstances 
(1) payment of occupancy price, if any; (2) 
payment of assessment. In the present 
ease, although Oaptain Nulkar was in pos- 
gegaion of the land from the date of the 
Commissioner's order, these conditions 
were not fulfilled, because he had not paid 
the occupancy price (as ultimately fixed by 
the Commissioner) and ths assessment for 
the first year of his occupation. In my 
opinion the order of the - Commissioner 
must be regarded as dating back to the time 
when Captain Nulkar entered into occupa- 
tion. itis & modification of the Oollector's 
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order under which he entered on the land 
and dates back to it just as a decree of an 
Appellate Court has retrospective effect 
on the rights of the parties who may be in 
possession under tbe original decree, With 
great respect, it seems to me that to hold 
otherwise would involve difficulty. The 
effect would be that where a party, as in 
the present case, has entered into posses- 
sion of unoccupied land under the order 
of the Collector, to hold that the Gommis- 
gioner in revision could not deal with the 
land as uncecupied would practically amount 
to holding that the Oollecter's order grant- 
ing the occupancy free of occupancy price 
could not be revised, which seems to be 
against the provisions of a. 211, Land 
Revenue Code. Asthe Commissioner has 
3 very large sre» under him and a great 
many revenue cases to deal with, it may 
often happen, as in the present case, that 
considérable delay may take plaee before 
his orders modifying the Collector's order 
are parsed, and in the interval a party 


may have entered into possession under the . 


Collector’s order. But I do not think that 
this can deprivethe Commiesioner of his 
authority to revise the Collector's order 
under which possession is taken, and to 
determine the conditions under which the 
occupancy is granted, a power expressly 
conferred on him by Statute. I fully re- 
cognize the hardship which may ensue 
and which I think has ensued in the present 
case, but in view of the provisions of the 
Statute which seems to me plain, and the 
admitted absence of any limitation for the 
exercise of his revisionsl powers by the 
Commissioner, the only remedy would 
be by achangein the law. In these cir- 
cumstances, I must with great respect, hold 
that the order of the Commissioner was & 
legal and valid order in exercise of his 
statutory powers under s. 211 and that the 
subsequent; proceedings for forfeiture and 
dispossession are merely ancillary to the 
order. That being so, the appellant's 
remedy was by way of appeal against the 
order and gs he did not avail himself of that 
remedy, the present suit is barred by s. 11, 
Revenue Jurisdiction Act. 
. No question of estoppel has been argued 
or could arise in the circumstances, 
Even if a suit were not barred, it would 
in my view of the Commissioner's order, 
fail on the merite, as if the Commiseiorer 
has powers, as I think he hae, to revise 
the proceedings of the Oollector and to pass 
such order thereon as he may deem fit, the 
merits of the order cannot be called in 
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question in a Oivil Court, as the question 
of whether the full occupancy price should 
or should not be levied or whether the 
assessment should be leivied from the com- 
mencement of the occupancy or not, is a 
matter entirely within the discretion of the 
Ocmmissioner. The appeal on the merits 
against such an order is by law provided 
to the Governor-in Council but no such 
appeal has been made. In my opinion, 
therefore, the appeal faile, and should be 
dismissed with costs. 

Per Curiam.—As we differ on a point 
of law, we refer toa third Judge the fol- 
lowing questions for his decision: 

l. Whether the order of the Commis- 
sioner of 6th December 1921, Ex. 34 (the 
substance of which was communiested to 
the appellant Captain Nulkar by the docu- 
ment, Ex. 35) was valid? 

2. Whether the order of the Assistant 
Collector dated 29th August 1922, was 


valid ? 
JUDGMENT. 
Blackwell, dg.—(7th August, 1930), 
Tbe Ohief Justice and Baker, d., having 


differed ona point of law, the following 
questions have been referred to me for 
decision: “Whether the order of the Com- 
missioner of 6th December, 1921, Ex 34 
(the substance of which was communicated 
to the appellant Captain Nulkar by the 
document Ex. 35) was valid? 

2, Whether the order of the Assistant 
Collector, dated 28th August 1922, was 
valid ?" 

The facts necessaryfor the determination 
of these questions may be stated shortly, 
Plaintiff No, 2in the suit out of which the 
present appeal arises (hereinafter referred to 
as the appellant, plaintiff No. 2 being his 
wife who claimed under him by virtue of a 
deed of gift) applied to the Collector of 
‘Hast Khandesh for a grant of land. On 
21st May, 1919,the Collector passed an order, 
Ex. 31, granting to the appellant the land 
therein mentioned subject to certain condi: 
tions, of which the material conditions are: 

* (1) Freedcm from payment of occupancy 
price and (3, freedom of assessment till 
ihe land is brought under cultivation, 
afterwards payment of the land revenue 
and local fund cess as usual" At this 
date the land was uncccupied. On 10h 
July, 1919, an agreement was signed 
by the appellant acceptirg the land 
on these terms: Ex, 41, Thereupon tbe 
appellant went into Occupation and spent 
money in developing the land. 

Ou 6th December, 1921, the Commissioner 
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for the District passed an order addressed 
to the Oollector of East Khandesh, Ex. 
34, which after setting out the terms of 
the grant, stated that the grant was opposed 
to the order of Government in respect of 
thé grants of land for war service, that it 
could only be held to have been made by 
the Collector under the Land Revenue Code, 
and that assuch it was illegal as the Ool- 
lector had no power to make the grant with- 
out the sanction of the Commissioner. The 
order then stated as follows: “The Oom- 
missioner, however, is not inclined to with- 
draw the grant from Oaptain Nulkar altoge- 
ther. He, therefore, directs that the proper oc- 
cupancy price according to the full market 
value of theland on the date on which the 
grant was originally made, i e., in May 1919, 
should be recovered from Captain Nulkar 
and the ordinary land revenue (consolidat- 
ed) should be recovered from the year 
1919-1920;" and it directed that theappellant 
should be informed of the issue of these 
orders. It does not appear tbat the appel- 
lant was ever served with this order, which 
was addressed not to him, but to the Collec- 
tor of East Khandesh. 

Next the appellant received a letter 
dated 15th December, 1921, Ex. 35, which 
omitting formal parts, is in the following 
terms: “I have the honour to inform 
you that the Oommissioner, O. D., has order- 
ed to recover from you the full occupancy 
price of the land of Agoda granted to you 
according to the full market-value of the 
land on the date on which the grant was 
made and the consolidated land revenue 
from the year 1219-1920. The value of the 
land on the date on which the giant has 
been made is estimated by the panchar at 
Rs. 12,075 and the consolidatea land re- 
venue of the land from the year 1919-1¢20 
comes to Rs, 355-3-3, The local fund 
on Rs. 12,075 comes to Rs. 75U-11.0. Thus 
the total amount you have to pay is 
Rs.13,184-14-3. You are, therefore, requested 
to remit the amount into the Government 
Treasury within a period of one month.” 

The appellant did not appeal againet the 
order ofthe Commissioner as communicated 
to him in this letter. He did not pay 
Re. 12,075 as demanded. He paid under pro- 
test Rs 355-11 0 on account of land revenue: 
Ex. 37 « 

On 28th August, 1922, the appellant was 
Served with an order issued by the Assistant 
Oolleetor, Ex. 38, declaring the lands to be 
forfeited to Government for non-payment 
of the occupancy price and local cess fund. 
From this order, the appellant appealed to 


ANANT KS5ISHNA?I NULKAE vt, SECRETALY OF STATE, 


503 


the Oollector, but this appeal was dismissed 
by the Collector as time-barred: Ex. 42. 
The appellant preferred no appeal against 
this order of the Collector. 

The appellant and his wife having been 
dispossessed of the lands, brought the suit 
out of which this appeal arises against the 
Secretary of State for India in Oouncil and 
defendant No. 2 to whom the lands were 
granted after they were dispossessed. 

The answers to the questions submitted 
to me depend upon the true construction 
of s, 211, Bombay Land Revenue Code of 
1879. That section empowers the officers 
therein mentioned to call for the records 
and proceedings of a subordinate Revenue 
Officer for the purpose of satisfying them- 
selves as to the legality or propriety of any 
decision or order passed, and it authorizes 
the superior officer, if it should appear to 
him that any decision or order or proceed- 
ings so called for should be modified, 
annulled, or reversed, to pass such order 
thereon as he deems fit. The Government 
Pleader relies upon this section as justify- 
ing the order of the Commissioner dated 
6;h December, 1921, and submits that if that 
order was valid, the suit out of which this 
appeal arises would not lie having regard 
to s. 11, Bombay Revenue Jurisdiction Act 
of 1876. Mr, Coyajee for the appellant 
admits that there is no time limit to the 
Oommissioner's power under s. 21), Land 
Revenue Code, and he concedes that, if the 
order of 6th December, 1921, was valid, his 
suit will not lie, as he preferred no appeal 
against that order He contends however 
that that order was ultra vires and invalid, 
and, if that be so, he submits on the autho- 
rity of Laxmanrao Madhavrao v. Shriniwas 
Lingo (i) that be was not obliged to appeal 
against the order and could bring his suit 
it he was dispossessed. Tne Government 
Pleader concedes that if the order was 
ultra vires and invalid, it could be disre- 
garded, and that the suit would then lie. 

In order to determine the validity of the 
order it is necessary to refer to certain 
sections of the Land Revenue Vode, Section 
60 requires any person desirous of taking 
up unoccupied land which has not been 
alienated to obtain the permission in writing 
of the mamlatdar or mahalkar:, Section 62 
empowers the Oollectcr (inter alia) to require 
the payment of an occupancy pric: in con- 
nexion with the grant of unalienated land, 
and provides that such price (if any) shall 
be recoverable as an arrear of land revenue. 
Sections 55 and 57 provide that failure to 

j pay arrears of land revenue shall render 
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the lands liable to forfeiture, and that 
the Collector may take possession of lands 
80 forfeited and dispose of the same, Sec- 
tion 153 empowers the Oollector to declare 
the land in respect of which an arrear of 
land revenue is due to be forfeited to Govern- 
ment, and to Bell or otherwise dispose of 
it under the provisions of ss. 56 and 57. 
Section 150 sets out the various processes 
by which arrears of land revenue may be 
recovered among them being distrsint and 
saleof the defaulter's movable property, 
sale of the defaulter’s immovable property, 
and arrest and imprisonment of the default- 
er. If then the orderof 6th December, 1921, 
is valid, in addition to the other penalties 
above referred to, the appellant was liable 
to arrest and imprisonment for non com- 
pliance with the order. 

The Government Pleader admits that in 
exercising his powers under s. Zll, Land 
Revenue Code, the Oommissioner can only 
pass such an order as he could properly pass 
under the Oode itself and the rules made 
thereunder, The question, therefore, arises 
as to whether the Commissioner could make 
the order of 6th December, 1921, without 
giving the appellant as an alternative the 
option of vacating the land. The answer 
to this question seems to me to depend upon 
another question namely whether either 
the Colleetor or the Commissioner could, 
in the first instance, have insisted upon the 
appellant taking the land upon the terms 
that he should pay Rs. 12,075 as the occu- 
pancy price. In my opinion it is plain 
that they could not have done 80. A person 
desirous of taking up unoccupied land must 
obtain permission to do so, and s. 62 autho- 
rizes the Oollector to require the payment 
of an occupancy price. But, if the payment 
of an occupancy price is sought to be impos- 
ed as a condition of taking up the land, 
ihe applicantis perfectly free to decline to 
take it up. Neither the Collector nor the 
Commissioner could insist upon an appli- 
cant signing an agreement and taking up 
the land on the terms sought to be imposed 
by them, if he were unwilling to do so. 
The result therefore of the order made by 
the Commissioner on 6th December, 19:1, 
is that the appellant has had forced upon 
him lanas subject to terms which he mignt 
never originally have been willing to agree 
to, and such terms must be treated as 
written into the agreement wnich he origi. 
nally signed. In my opinion the making of 
such an order was beyond the powers of 
the Oommissioner. Itis,in my judgment, 
in no sense a modification of the Collector's 
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order. It is a new order, imposing upon 
the aprellant terms which he has never. 
been given an opportunity of refusing. 
Such an order is, in my opinion, entirely - 
outside the seope of s, 62, Land Revenue 
Code, and this is the only section under 
which an occupancy price can be fixed, I 
hold, therefore, that the order of 6th Decem- 
ber, 1921, is for this reason invalid. It fol- 
lows that the second order of 29th August,. 
1922, which was founded upon the firet 
order is equally invalid. 

The Government Pleader has contended 
that a right to vacate the land, if the ap- 
pellant shovld be unwilling to pay the 
occupancy price, is implied in the order 
of 6th December, i921 1 do not agree with 
this contention. So far from this being 
the case, the order states that the Commie- 
sioner is not inclined to withdraw the 
grant, and it directs that the occupancy 
price should be recovered from him. More- 
over, the letter dated 15th December, 1921, 
which was sent to the appellant called upon 
him to pay the occupancy price and other 
sums therein mentioned within one month, 
As regards that document it certainly can- 
not be contended that any right to vacate 
the land could be implied. If the appel- 
lant had been arrested for non-payment, 
he could not, in my opinion, have been 
heard to say that a right to vacate the ' 
land was implied either in the letter served 
upon him, or in the order of 6th December, 
1921, and that he wished to vacate the 
land.  Further,in my judgment, an order 
of this character must be plain in its 
terms, and the person served ought not to 
be driven to speculate as to whether any 
term is implied whieh will given him some 
right which is not plainly stated in the 
order. In my opinion, the only direction: 
communicated to the appellant was that 
he was to pay a sum of money, and nothing 
more. 

The Government Pleader further cor- 
tended that any person taking up unoccu- 
pied land must be deemed to know that he 
takes it subject to the power of revision 
conferred upon a superior officer by s. 211, 
Land Revenue Code, to pass such order in 
regard to the land as he deems fit. This is, 
no doubt, the case, but it does not affect the 
question whether, in purporting to modify 
the original order, the Commissioner is 
entitled to pass an order, the effect of which 
will be to force upon the occupant terms 
which he might never have been willing to 
agree to originally, It may well be that the 
Commissioner might have annulied the 
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Oolleetor's order, and have required 
immediate possession of the land, or he 
might, as an alternative, have offered to 
permit the appellant to continue in occupe- 
tion upon certain terms. This he did not 
do. He merely called upon the appellant 
to pay a large sum of money, This, in my 
opinion, can in no sense be described asa 
modification of the original order, but 
amounts to the making ofa fresh order, 
For the reasons already given by me, 1 hold 
that the Commissioner had no power to 
make such an order without giving the 
appellant as an alternative the option of 
vacating the land, and thus placing him in 
the position in which he would have been 
originally if the offer had then been made to 
him to take up the land on those terms, or 
not, as he pleased. 

I answer both the questions submitted to 
me in the negative. 

a. Reference answered in the negative. 


BOMBAY HIGH COURT. 

Oivit REFERENOE No. 9 or 1930, 
October 3, 1930. 
Present:—Sir J. W F. Beaumont, KT., Ohief 
Justice, and Mr. Justice Barlee. 

Tza COMMISSIONER OF INOOME. 
TAX, BOMBAY— APPELLANT 
Versus 
SARUPOHAND HUKAMCHAND— 
A*SESSBE, 

Income Tax Act (XI of 1922), s.4—‘Accrue or arise 
in British India’, meaning of—Commission paid out- 
side British India on articles sold in British India, 
whether.accrues in British India. 

The asseasee firm were the secretaries, treasurers and 
agents of a certain company of Indore, a Native State, 
and as such were entitled under an agreement with 
the company to a certain percentage of the gross 
sale proceeds of all cloth produced by the company 
wherever situate as commission. The company 
started a shop in Bombay which was managed un- 
der the agreement by the firm, sales of cloth 
were effected at that shop and the Commissioner 
of Income tax assessed the assessees to tax in 
respect of the remuneration earned by them on the 
sales effected by the Bombay shop, though all the 
sale-proceeds were sent to Indore and the commission 
was paid at Indore. 

Held, that the income being commission upon 
sales made in Bombay, did accrue or arise in British 
India and none-the-less so because a matter of 
practice it was paid at Indore and the ultimate right 
to it arose under an agreement made at Indore; and 
the assessees were rightly assessed at Bombay. [p. 
507, col 1.] d 

_ Civil reference made by .the Commis- 
sioner of Income-tax, Bombay Presidency, 
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Mr. Jamshed Kanga, for the Commissioner. 
Mr. Coltman, for the Assessee, 
JUDGMENT. 

Beaumont, C.J —nisis a reference 
under 8. 66 (2), Income-tax Act, and the 
question raised by the Commissioner ia, 
whether the remuneration or a part thereof 
(and ifa part thereof which part) earned 
by the assessees asthe secretaries, treasur- 
ers and agents of the Oompany under 
the terms of the agreement Ex. A is liable 
to be assessed for payment of income-tax 
and super-tax in British India. 

The facts, shortly, are that the assessees 
are a firm carrying on business in Bombay, 
Oaleutta, Indore and other places in India. 
They aet as general agente for & Company 
known as the Hukamchand Mille, Ltd., 
which isa Company registered at Indore 
and the terms of their service are regulated 
by the agreement made in Indore, which 
is Ex. A. Under this agreement the asses- 
sees are appointed secretaries, treasurers 
and agerts. By cl.4 it is provided: “The 
said firm shall be further entitled to 
charge and be paid commission at the 
rate of 1 per cent. on the gross sale-proceeds 
ofall cloth produced by the mill in con- 
sideration of their services as the selling 
agents of the Company. The said commis- 
sion of l per cent. payable to the said firm 
on the sale-proceeds of the cloth as afore- 
said shall be exclusive of any commission 
brokerage orany other remuneration they 
may have to pay to other dealers, merchants 
or agents for the sale of the cloth which 
shail be borne and paid by thesaid Com- 
pany.” 

So that, under that clause,the assessees 
are entitled to a commission of one per 
cent. which was subsequently increased to 
one and a half per cent. onthe gross sale- 
proceeds of all cloth produced by the 
mils of the Company wherever 
situate. Then under cl. lU itis provided: 
“The said firm shall at any time here 
after, under the request in writing of 
the Directors for the time being of the 
said Company Lut atthe sole costs and 
charges of the said Company open and 
maintain in Indore or/and Bombay or/and 
elsewhere (so long as the said Directors 
shall not by notice in writing require them 
to close the same but nolonger) a shop 
suitable for the sale by retail ofthe cloth 
and yarn manufactured at the said Oom- 
pany's mill and shall from time to time 
outof the cloth and yarn manufactured 
at the said Company mills supply the said 
shop with eso much cloth and yarn as 
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there ahall be demand for. The said firm 
shail, with the assistanceof the Directors, 
have the general management of the said 
shop and of the business transacted therein 
and the engagement and discharge of all 
clerks and servants required in the said 
shop. The salaries of such clerks and 
servants shall be paid by the said Company." 

Then cl. 11 provides: “The said firm shall 
keep books of account in Indore for tne use 
of the said Company and shall prepare and 

kept or cause to be prepared and kept 
there in, an account of allsales, proceeds 
of sale, wages and other receipts and dis- 
bursements taken, paid or made by the 
said firm for and on behalf of the 
said Company,” and then cl. 16 provides: 
“The said firm shall be at liberty to 
retain, reimburse and pay themselves out 
of the moneys of the Company all prelimina- 
ry charges and expenses legal or otherwise 
of and incidental to the promotion, for- 
mation, registration and establishment of 
the Company and all the costs and expenses 
of providing and maintaining offices for 
the Company ‘its successors and assigns 
the salaries of clerks, servants or work- 
men and all money expended by them on 
behalf of the Company its successors and 
assigns and allsums due tothe said firm 
for commission or otherwise.” 

Under that clause it would be competent, 
in my opinion, for the assessees in manag- 
ing the shop, which was subsequently 
opened in Bombay, before handing over to 
the Oompany the proceeds of the sale of 
the cloth at that shop, to deduct the com- 
mission payable, and as this commission is 
payable on the sale of cloth and not on 
the profite it is easy to arrive at the amount, 

From the case stated it appears that 
the Company started a shop in Bombay 
which was managed under the agreement 
by the firm, and sales of cloth were effect- 
ed atthat shop and the Commissioner of 
Income-tax has assessed the assessees to 
tax inrespect of the remuneration earned 
by them on the sales effected by the Bombay 
shop. 
` The only question raised in this refer- 
ence is whether the assessses are liable 
to be assessed on the commission payable 
to them in respect of the sales of cloth 
at the Bombay shop. Now, as I pointed 
out under s. 16 the assessees might have 
deducted the commission on the sales of 
of the shop so as to make all moneys pay- 
able in respect of that commission pay- 
able to. them in Bombay. Of course, if 
they had.done : that, the income would have 
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been received in British India and no 
question would have arisen. It isadmitted 
by the Advocate-General that in fact they 
did not dothat. The money was all sent 
to Indoresnd ihe commission was paid 
there. The question that we have to deter- 
mine is whether the commission payable 
to the assessees in respect of the sale of 
cloth by the Bombay shop is iacome which 
accrues or arises in British India within 
the meaning of 8, 4, Income Tax Act. The 
fact that the commission might have been 
segregated: and paid in British India 
seems to me to have an important bearing 
upon the question.. 

Mr. Ooltman, on behalf of the assessees, 
says that the right to commission accrues 
or arises under the agreement and nothing 
else. He says that the whole of the pro- 
ceeds of sale from the Bombay shop and 
any other shop owned by the Oompany 
are paid in the normal course of business 
to the Company in Indore and his cliente 
get a commission oat of the whole amount 
and, therefore, the commission accrues or 
arises in Indore, which is outside British 
India. 

On the other hand, the Advocate-General 
says that the nature of the business 
carried on by the assessees, so far as it is 
material for the present purpose, is that 
they are carrying on the business of 
selling agents for the shop in the Bombay 
that they sell goods in Bombay, and they 
get a commission „in respect of the pro- 
ceeds of the sale, and that therefore, their 
commission accrues and arises in Bombay. 
There is not, [ think, any authority which 
is of much assistance. Mr. Ooltman 
presses us with the decision of this Court 
in Commissioner of Income tax v. Bansilal 
Motilal (1) in which it was held, the 
question there being whether the interest, 
received by the assessee at Hyderabad on 
Government of India promissory notes 
enfaced for payment at Hyderabad trea- 
sury can be deemed to accrue in British 
Indis, that the words “accruing or arising” 
were more extensive than "received" and 
that youhave to look to the source from 
which the income arises. That case is 
quite different upon the facts from the 
present case, and does not help us to 
determine the source of the income with 
which we have to deal. Ithink this case 
is near the line, that there is a good deal 
to be said for the arguments on both sides 
but upon the whole I preferthe arguments 

(1) 125 Ind:Cas, 691; A.I. R. 1930 Bom, 381; 5445, 
460; 23 Bom, L. R, 671. ; 
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of the learned Advocate-General. I think 
that this income being commission upon 
sales made in Bombay does accrue or 
arise in British India, and none the less so, 
because as a matter of practice between the 
parties it is paid in Indore and the ultimate 
right to it arises under as agreement made 
in Indore. 

The figures are agreed and accordingly 
in my judgment the question asked by the 
Commissioner must be answered by saying 
that the remuneration amounting to 
Rs.34, 658, earned by the assessees as com- 
Mission upon sales at the Bombay shop of 
ihe Company under the agreement Ex. A, 
is liable to be assessed for payment of 
income tax and super-tax in British India. 

Costs payable by the assessees on the 
original side scale. . 
. Barlee, J.-I agree. The assessees 
area firm who act as selling agents for a 
mill Company situated in Indore outside 
British India, and by the terms of their 
agreement they are entitled to a percentage 
on the gross sale value of all sales. In 
accordance with the same agreement a 
shop as established in Bombay for the 
gale of cloth produced by the mill, and 
this shop was managed by the assessees. 

The question which we have been asked 
to decide is whether the remuneration or 
a part thereof earned by the assessees as 
the secretaries, treasurers and agents of 
the Company under the agreement is liable 
to be assessed for payment of income-tax 
and super-tax in British India, 

The governing section is s, 4 (1), This says: 
Hs this Act shall apply to all income, 
profits or gains, as described or comorised 
ins, 6, from whatever source derived, 
accruing or arising, or received in British 
India . . ." 

We have to see whether the commission 
of one and a quarter per cent. earned by 
the assessees on the sale of goods through 
the Bombay shop “accrued, arose or was 
. received" in British India. The words 
“accruing or arising" have been the 
subject of interpretation recently in 
this Oourt in Commissioner of Income-tax 
v. Bansilal Motilal (1) wheres it was decided 
that they indica‘e “some origin or 
source of growth for the incomein ques- 
tion” and that the words are used with refer- 
ence to the plac- from which the income is 
derived and that the use of the word 
“source” in the expression "from whatever, 
source derived" confirmed that view. It is 
conceded, therefore, that we have to find the 
source of the income earned by the asses- 
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sees through the Bombay shop, and two 
theories have been put before us, Mr. 
Ooltman has argued that we must look 
for the source of this income in the agree- 
ment, since without the agreement between 
the assessees and the Company they could 
not have recovered anything at all. On 
the other hand the learned Advocate- 
General asks us to the shop in British 
India and the sales there as a true source. 
It seems to me that the latter view is the 
one which we must accept. Of course, 
the term “source” can be interpreted in 
several ways, in the same way as the word 
“cause” can be defined as the material 
cause, the final cause, or the immediate 
cause, andsoon. But here I am of opinion 
that we must look to the material source 
of the income and not to what perhaps 
may be called a metaphorical source, In 
fact the shop was the actual source of the 
gross profits of the sales, and, as the whole 
must contain the part, it seems to me that 
thesource of the profits earned by the 
assessees under the agreement was the 
Bombay shop and must be looked upon 
as arising in British India. 

For these reasons L agree with the 
answer proposed by the learned Ohief 
Justice. 

A. Order accordingly. 


— 


BOMBAY HIGH COURT. 
Civin Revision APPLiOATION No. 26 
oF 1930. 

September 26, 1930. 

Present :—Mr. Justice Patkar and 
Mr. Justice Broomfield. 
NARSIDAS NATHUBHAI VOHRA— 
APPLICANT 
versus 
MANHARSING AGARSING THAKOR 
—QOePeocrTE PARTY, 

Civil Procedure Code (Act V of 1908, O. XXI, r. 29— 
Stay of execution pending suit in same Court against 
decree-holder—‘Same Court’, meaning of—Procedure— 
Stay, whether to be ordered in suitor execution pro- 
ceedings—Discretion of Court as to security. 

Order XXI, r, 29, Civil Procedure Oode, refers tothe 
Court in which a suit is pending against the holder of 
a decree of such Court, and has no reference to the per- 
sonality of the Judge presiding over such Court. 
Lp 508, col, 2, p 509, col. 1.] 

Therefore, when there are two or more Judges at- 
tached to a Court an order under O. XXI, r. 29 can 
be made, even ifasuitis pendingin the Court before 
one of the Judges of the Court and execution proceed- 
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ings are pending before another Judge of the same 
Court. [p. 509, col. 1.] 

Further, if the execution of a decree is transferred 
for execution to another Court, and a suit is brought 
in the Court in which the execution proceedings were 
first started against the holder of a decree of that 
Court, the Court in which the suitis brought would 
have jurisdietion to pass an order under O. XXI, r. 29, 
though the execution proceedings may be actually 
pending before another Judge to whom the execution 
proceedings may have been transferred by the Court. 

Ibid. 
l ra Courtin which the suit ispending is the Court 
which has jurisdiction to pass an order under O. XXI, 


r.99. [p. 509, col, 2. 
0. Steel & Co. v. Ichamoyi Chowdhrain (1). Ling- 


um Krishnabhupati Dewi v. Kandula Shivaramayya 
(2), Mahesh Chandra Sadhu v. Jogendra Lal Sarkar 
(3), Janardan v. Martand (4) and Tribhuwandas Kal- 
liandas Gajjar v. Jivanchand (5), referred to, 

Under O. XXI, r. 28, Civil Procedure Code, the 
Court has ample discretion in passing an order, as 
to the terms on which the execution of the decree 
could be stayed until the pending suit has been de- 
cided. [p. 510, col. 2.] 

Civil revision against an order of the 
Joint First Olass Sub-Judge, Ahmedabad, in 
Civil Suit No. 1453 of 1928. 

Mr. H. V. Divatia, for the Applicant. 

Messrs. G.N. Thakor and P. A. Dhruva, for 
ihe Opposite Party. 

JUDGMENT. 

Patkar, J.—This is a revisional appli- 
cation against the order of the lower Court 
declining totake action under O, XXXIX, 
rr.l and 2,.and passing an order under 
O. XXI, r. 29, Civil Procedure Code, 

The applicant Narsidas Nathubhai was 
the Karbhari of the talukdori estate of 
Gamph in the Dhandhuka Taluk in the 
„Ahmedabad District. The opponent's 
father Agarsingji passed a document of 
pension, dated 6th January, 1915, in favour 
of the applicant with the approval of the 
Talukdari Settlement Officer by which a 
pension of Rs 1C0 per month was agreed to 
be paid to him during his lifetime, and 
Rs.50 per month to his heirs for one 
generation. On ist October, 1918, the 
applicant retired, or,as is stated on the 
other side, his services were dispensed with. 
The applicant received the amount of the 
pension up to 3let May,1921. The father of 
theopponent Thakor Agarsingji, died on 
15th June, 1923, and was succeeded by his 
„minor -son, the opponent Manbareingji. 
On 7tb October, 1925, the applicant brought 
a suit, No. 1232 of 1925,in the Court of the 
.Kirst Class. Subordinate Judgeat Ahmeda- 
-bad against the Talukdari Settlement 
Officer as guardian of the present opponent 
to recover Rs. 5,800 as arrears of pension 
“and fora declaration that he was entitled to 
recover Rs.-100-per month till his . death, 
-and his heirs Rs.50 per month for one 
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generation, The amount claimed in the 
suit was for fifty-two months from Ist June 
1921 to 30th September 1x25. The appli- 
cant obtained a decree. No appeal was 
filed against the decree, and on 30th June, 
1927, the applicant filed Darkhast No. 525 of 
1927 for Rs. 7,010. On 16th October, 1927, 
the present opponent attained majority and 
the estate was handed over to him. The 
opponent, on 7th November, 1928, brought 
Suit No. 1453 of 1925 for setting aside the 
decree in Suit No, 1232 of 1925 in the First 
Olass Subordinate Judge's Oourt at 
Ahmedabad. That suit came on for trial 
before the Joint First Class Subordinate 
Judgeat Ahmedabad, Mr, Yajnik. The 
execution proceedings referred to above 
were pending in the Court of the First Olass 
Subordinate Judge, Mr Jhaveri. On 8th 
November, 1928, the opponent made an 
application for an interim injunction under 
O' XXXIX, rr Land 2, and also prayed for 
any other order which the Court might 
deem fit to pass under the circumstances. 

On 218t October, 1929, the learned Joint 
First Olass Subordinate Judge, Mr Yajnik, 
passeda final order under O. XXI, r. 29, 
Staying the execution of the decreetill the 
suit filed by the opponent was finally 
decided. The learned Judge held that the 
application for injunction was not maintain- 
able under O. XXXIX, rr. and 2 and did 
not think it proper to pass any order under 
8. 151, Civil Procedure Oode, but thought 
thatan order under O. XXI, r. 29, would 
meet the ends of justice in the present case 
and passed an order staying the execution 
of the decree till the final decision of the 
suit. This application has been filed to 
revise the order of Mr. Yajnik passed under 
O. XXI, r. 29. 

The only questions arising in the present 
application are whether the Joint First 
Class Subordinate Judge, Mr. Yajnik, had 
jurisdiction to pass an order under O. XXI, 
r. 29, and whether he acted illegally or with 
material irregularity in the exercise of his 
jurisdiction. It is urged on behalf of the" 
applicant that the Joint First Olass Subordi- 
nate Judge, Mr. Yajnik, had no jurisdiction 
to pass an order under O XXI, r. 20, as the 
execution proceedings weie not pending 
before him, but were pending before the 


First Olass Subordinate Judge, Mr. J haveri. 


Order XXI, r. 29, refers to the Court in 
which a suit is pending against the holder 
of a decree of such Oourt, and hasno refer- 
ence to the personality of the Judge 
presiding over such Court. There is no 
distinction made in that rule between the 
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Judge presiding over the Court and the 
Court as provided for in O. XLVII, r. 5, Oivil 
Procedure Oode. Ordinarily, when there is 
a single Judge attached to a Oourt, no 
difficulty arises. When there are two or 
more Judges attached to a Oourt, it would 
be sufficient if the suit is pendingin any 
Oovrt against the holder of the decree of 
such Court, and the fact that the execution 
proceedings were pending before the First 
Class Subordinate Judge, whereas the suit 
was pending in the Oourtofthe Joint Firat 
Class Subordinate Judge would make no 
difference. Under r.29, O. XXI, where a 
suit is. pending in any Oourt against the 
holder of a decree of such Court, the Oourt 
may, on such terms a8 to security or other- 
wise, as it thinks fit, stay execution of the 
decree until the pending suit has been 
decided. The present suit was pending in 
the Oourt of the First Glass Subordinate 
Judge though it was presided over by Mr. 
Yajnik, and that suit was against the holder 
of a decree of such Court, that is, the First 
Olass Subordinate Judge's Oourt, though 
the execution proceedings may have been 
pending before another Judge of the same 
Court, We think, therefore, that the Joint 
First Olass Subordinate Judge, in whose 
Court the suit is pending, had jurisdiction 
to pass the order under O. XXI, r. 29. [tis 
not necessary that the execution proceedings 
should be pending before the same Judge 
in whose Court the suitis pending. If the 
execution of a decree is transferred for 
execution to another Oourt, and a suit is 
brought in the Oourt in which the execution 
proceedings were first started against the 
holder of a decree of that Court, the Gourt 
in which the suit is brought would have 
jurisdiction to pass an order under O. XXI, 
r,29, though the execution proceedings 
may be actually pending before another 
Judge to whom the execution proceedings 
may have been transferred by the Court. 
Itis not, therefore, necessary, in our opinion, 
that the execution proceedings must be 
pending before the same Judge before 
whom thesuitis pending. It is sufficient 
if the suit is pending in any Oourt against 
the holder of a decree of such Oourt. The 
Joint First Class Subordinate Judge, Mr. 
Yajnik, had, therefore, jurisdiction to pass 
an order under O. XXI, r. 29. 

It is next urged on behalf of the appli- 
cant thatthe application ought to have 
been made notto the Court in which the 
Suitis pending, but ought to have been 
made to the Oourtin which the execution 
proceedings are pending, and reliance has 
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been placed on the decisionsin the cases of 
O Steel & Co. v. Iehamoyi Chowdhrain (1), 
Lingum Krishnabhupati Devu v. Kandula. 
Sivaramayya (2) and Mahesh Chandra 
Sadhu v. Jogendra Lal Sarkar (3). Though 
in the first two cases cited on behalf of the 
applicant an application was made to the 
Court in execution and it was held that an 
appeal lay against the order granting stay 
under s. 243, corresponding to O. XXI, r. 29, 
the present point was not considered in 
those cases. lt was recently held in the case 
of Janardan v. Martand (4) that the word 
“stay” occurring in s, 241 of the old Civil 
Procedure Oode having been omitted in 
the present s. 4 , Civil Procedure Oode, an 
order passed under O. XXI, r, 29, was an 
order which did not fall under sg, 47, Civil 
Procedure Oode and was not a decree 
under s. 2, Civil Procedure Ood>, and, there- 
fore, an appeal would not lie. On the other 
hand, in the case of Tribhuwandas 
Kalliandas Gajjar v. Jivanchand (5) an 
application under O, XXI, r. 23 was made to 
the Oourt ia which the suit was pending 
but the point was not raised and decided 
and the only decision in the case turned 
upon the question whether an award under 
the Arbitration Act was a decree. The 
terms of O. XXI, r. 29, indicate that the 
Court in which a suit is pending is theOourt 
which has jurisdiction to pass an order 
under O, XXI, r. 29. There is no indication 
in the rule that the application must be 
made tothe Oourt in the execution pro- 
ceedings, On the other hand, the wording 
of the rule is quite clear that the Wourt in 
which a suit is pending hes jurisdiction to 
pass an order under that rule. We think, 
therefore, that the Joint First Olass Subordi- 
nate Judge, Mr. Yajnik, had jurisdiction to 
pass the order under O. XXI, r. 29. 

Next it is urged that in passing the order 
Mr. Yajnik, the Joint First Olass Subordi- 
nate Judge, acted illegally or with material 
irregularity in not demanding security for 
the whole amount of Rs. 7,0.0 covered by 


: darkhast No. 525 of 1927. It is urged that the 


words "either absolutely or on such terms as 
it thinks fit,"oceurringin the correspond- 
ing section of the old Code, have been chan g- 
ed in the present rule. T'he phraseology of 
O. XXI, r. 29, would indicate that it is not 
necessary that the Oourt should pass an 


(1) 13 O. 111. 

(2) 20 M. 366, 

(3) 107 Ind, Oas. 79; A, ILR 1928 Oal, 222; 550, 
512; 32 0. W. N, 181. ' 

(4) 59 Ind, Cas, 523; 45 B 241; 22 Bom. L. R, 1212, 

(5) 8 Ind..Oas, 179; 35 B, 196;.12 Bom, L.-R, 860, 
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order for security for the whole amount of 
Re. 7,000. The wording of O. XXI, r. 29, is 
that the Court may, on such terms as to 
security or otherwise, as it thinks fit, stay 
execution of the decree until the pending 
suit has been decided. Wethink that the 
Court had ample discretion in passing an 
order as to the terms on which tke ez^cation 
of the decree could be stayed until the 
pénding suit had been decided. In the 
present case the learned Subordinate Judge 
did no: consider that he had no jurisdiction 
to take security asto the whole amount of 
Rs, 7,000, but observed as follows:—‘‘The 
words ‘on such terms as to security or other- 
wise, as it thinks fit’ in the said rule are 
sufficient in themselves to show that the 
taking ofthe security is not a condition 
precedent tothe granting of a stay order 
and that the Court need not take security 
if it thinks fit not to do so in the circumst- 
ances of the case.” 

We think, therefore, that the learned 


Subordinate Judge exercised his discre-— 


tion in the imposition of the terms on 
which the execution of the decree was 
stayed, and one of the grounds suggested 
on behalf of the opponent in support of the 
order of the lower Court, is that the amount 
of the pension is made acharge on two 
properties belonging to the opponent. That 
in iteelf can be considered a sufficient 
reason for not exercising the discretion in 
demanding security as to the whole amount 
of Rs. 7,000 in the present case. One of 
the terms imposed by the learned Judge 
in desiring to maintsin the status quo 
was that future payments should be made 
by the opponent every month in Court. 
We do not think, in view of the circum- 
stances of this case, that there was any con- 
scious or wilful disregard of any section of 
the Code, and, therefore, it cannot be said 
that the lower Court had acted illegally or 
with material irregularity in the exercise 
of its discretion. 
Cn these grounds we think that this ap- 
plication must be dismissed with coste 
We desire to add that Suit No. 1453 of 
1923 brought by the present Thakor for 
setting aside the previous decree should 
be disposed of with all possible despatch. 

Broomfield, J.—This is an applica- 
tion for revision of the order of the Joint 
First Class Subordinate Judge, Abmede- 
bad, staying execution of the decree in 


Suit No. 1232 of 1425 under O. XXl,r.29.. 


Suit No. 1232 of 1925 was filed by the pre- 
gent applicant Narsidas to recover arrears 
pf his pension as Karbhari of the Gamph 
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estate on the strength of an ‘agreement . 
made by the late talukdar. A decree against 
the present talukdar, then a minor, was, 
passed on lst November 1926. A Suit 
No. 1453 of 1528 has basa filed by the pre- 
sent talukdar to set aside that decree, and 
stay of executi n of that decree has bsen 
granted on an application made by the 
present talukdar as the pleintiff in Suit 
No. 1453. The date of the Joint Subordinate 
Judge's order staying execution is 21st 
October, 1929. {the first point taken by Mr. 
Divatia on behalf of the applicant, was that 
the application having been made under 
O. XXXIX for an injunction, it was not 
legal for the Subordinate Judge, in dealing. 
with that apolieation to make an order. 
under O. XXI, r. 24. It appears to me 
however that the application which, did. 
not specify any particular order or rule was 
wide enough to cover an order for stay under 
O. XXI, r.28. The application ended with 
these words: “The Court will be pleased 
to issue injunction order in the darichast 
matter and write a yadifor staying the 
proceedings of this darkhast and pass any. 
other order the Honourable Oourt deems 
proper in this case.” 

It is admitted that the order passed by 
the Joint Subordinate Judge was passed 
under O. XXI, r. 29, I can see nothing 
illegal in that. 

The second point taken by Mr. Divatia 
arises from the fact that the Court of the. 
First Class Subordinate Judge, Ahmedabad, 
has two Judges, the First Olass Subordi- 
nate Judge and the Joint Judge. It so 
happened that at the material time the 
execution proceedings in connexion with 
the decree obtained by N arasidas were 
pending before the First Class Subordi- 
nate Judge himself, whereas the Joint 
Judge was in charge of the suit filed by 
the minor talukdar. Mr. Divatia has quoted 
a number of cases: O. Steel & Co. v. 
Tehamoyi Chowdhrain (1), Lingum Krish- 
nabhupati Devu v. Kamdula Si aramayya 
(2) and others, in which the application for 
stay happened to be or was treated as 
an application in execution proceedings. 
The argument is that these cases and also 
the position of r. 29 in the Oode show that 
the order contemplated is an order in execu- 
tion proceedings and not an order in the 
suit, whereas in the present case it is con- 
tended thatthe application was not made 
in the execution proceedings but in the’ 
suit, i. e„ the second suit filed by the 
talukdar. The particular point, however 
did not arise in the cases cited before u8, 
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Mr. “Divatia’s contention would really re- 
quire us to imply a. proviso or exception 
io the rule in question: "Provided that 
where a Qourt consists of two or more 
Judges, the application under this rule 
shall be made to the Judge before whom 
the execution proceedings are pending,” 


In my opinion, there is no necessity to 
imply any such proviso, nor indeed can I 
see any good reason why it should be 
done. It was urged before us that the 
Judge in charge of the execution proceed- 
ings isin a better position to decide whe- 
ther those proceedings should be stayed, 
There can be very little in it either way. 
The Judges are Judges of the same Court 
and information in the possession of either 
could, no doubt,be readily made available to 
the other; but it would seem that generally 
speaking, the Judges in charge of the suit 
would be ina better position to say whether 
execution ofthe previous decree should be 
stayed in consequence of it, than the J udge 
whois merely concerned with carrying 
out the execution. As my learned brother 
has pointed out, the wording of the rule 
is clearly against Mr Divatia's argument, 
because, it provides that the application is 
to be made to the Courtin which the suit 
is pending. I may aleo say that if it is 
necessary thatthe order in question should 
be regarded as an order made in execution 
proceedings, I can see no good reason why 
the order here made should not be so 
regarded. It may be an order made in 
execution although it is not an order coming 
under s. 47, as held by this Court in 
Janardan v. Martand (4). For these 
reasons I hold that the Joint Subordinate 
Judge bad jurisdiction to make the order 
in question. 


Mr. Divatia next contended that the 
Subordinate Judge was bound to consider 
whether a prima.facie case had been 
made out for the grantof stay, that he 
had not so considered and that he had 
granted the stay of execution simply be- 
cause another suit had been filed, as if it 
necessarily followed from that circumstance 
that the parties should be kept in status 
quo. That, however, appears to me to be a 
misrepresentation of the order of the 
` learned Subordinate Judge, He says: 

“Ona careful consideration of the facts 
of the case, I amofopinion that the ends 
of justice will under the circumstances 
be met by keeping the parties in status quo," 
and I think it is evident from a perusal of 
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the order asa whole that tha Subordinate. 
Judge stayed execution not, because he 
considered that he was bonnd to do so 
but because in the view which he took of 
the circumstances, he thought thatit was 
the most equitable thing to do. It was 
also contended that the order made ie not 
in accordance with the provisions of O.X XI, 
r. 29. The corresvonding section of the 
Oode of 1882, s. 243 allowed the Court to 
stay execution either "absolutely" or on 
terms. In the present rule the words are: 
"the Oourt may, on such terms as to 
security or otherwise, as it thinks fit, stay 
éxecution...” 


Under the present rule Mr. Divatia con- 
tends, it is essential that terms of some kind 
should beimposed, and he urges that with 
regard to the particular Darkhast No. 525 no 
terms have been imposed at all. But the 
order contemplated by this rule is an order 
staying execution of ‘the decree and not 
an order staying execution of a particular 
darkhast. It may be that. according to the 
Proper construction of this rule execution 
of the decree should not be stayed without 
the imposition of terms of some kind, but 
in this case the execution of the decree has 
been stayed upon terms, The termsimposed 
by the Court were that the plaintiff in the 
new suit should deposit month by month 
thesums accruing due under the pension 
agreement, The Subordinate Judge having 
stayed the execution of the decree upon 
terms, that,in my opinion, is allthe rule 
requires" Thus in the view we take of 
the case no question of jurisdiction really 
arises at all. There has been no irregularity 
in the exercise of jurisdiction, nor I 
think can it be said that there has been 
any irregularity at all whether affecting 
jurisdiction or otherwise. The nature of 
the terms to be imposed by the Subordi- 
nate Judge in his order staying execution 
of the decree was a matter within his 
diecretion. It is arguable perhaps that 
the terms as to security might have been 
made stricter in view of the fact that no 
appeal had been filed against the decree 
obtained by Narsidas but whether that be 
80 or not, itis not a matter which will 
justify this Court in interfering in revision. 
The ultimate security appears to be auff- 
cient, and the order made by the Subordi- 
nate Judge for the deposit of money in 
Court from time to time seems to be 
calculated to ensure that the suit filed 
by th» talukdar will be disposed of ag 
speedily as possible, 
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Iagree with the order proposed by my 
learned brother. 


A. Application dismissed. 





. BOMBAY HIGH COURT. 

Orvin RzvisroN APPLIGa1I0N No. 206 or 1929, 
September 2, 1930. 
Present :—Mr. Justice Madgavkar and 
Mr. Justice Barlee. 
OHANDULAL MADHAVLALC-—AP?LI- 
; OANTS 
versus 

MANEKLAL LALLURAM-— Opposite 
Party. 

International Law—Receivers appointed by Baroda 
Courts, whether entitled to sue in British Courts. 

Receivers appointed by the Baroda Courts can be 
recognised for the purpose of filing suits in the Bri- 
tish Courts. 

Ismailji v. Ismail Abdul (1), followed. 

Mr, &. W. Desai, for the Applicants. 

» JUDGMENT.—The question in 
hese applications is how far the Receiver 
appointed by ths Baroda Courts can be 
recognized for the purpose of filing suits 
in the British Courts, The Baroda QOourts 
appointed a Receiver. Hé filed suits in 
the British Courts, Objection was then taken 
which was apparently allowed, and the 
partners were brought on therecord. Sub- 
sequently objection was taken as to limit- 
ations and contrary to the opinion implied, 
though not expressed, by his predecessor, 
the learned Subordinate Judge held that 
the suits were barred by limitation. 

The plaintiff has applied in revision. 

Our .attention has been invited to-day 
to appeals on similar orders in the District 
Court of Nadiad, in which the First Olass 
Subordinate Judge with the appellate 
powers has allowed the appeals, and we 
are asked to follow the reasoning in the 
judgmentin Appeal No. 40 of 1929 in that 
Court decided on 28th June, 1930 

That judgment apart, on general prin- 
ciples, as was observed by Macleod, O. J., 
in Ismailj v. Ismail Abdul (1), “a Court 
ean appoint a Receiver of property outside 
its jurisdietion and even in foreign territory" 
and "except perhaps in choses in-action a 
trustee in a foreign bankruptcy Court is 
usually recognized in England cf. Dicey's 
Oonfliet of Laws, Edition 4, at page 481," 


(1) 63 Ind. Cas, 959; A.I. R,1921 Bom. 460; 45 B, 
4228; 24 Bom. L. R. 543. 
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in his Treatise on Private 
Edition 7, page. 175, 


Westlake 
International Law, 
observes : 

"Qurators, syndics, or others who under 
ihe law of & country where & debtor is 
domiciled, or, if the debtor has himself 
been 8 party to the proceedings, under 
the law of the country where he is re- 
Bident, are entitled to administer his pro- 
perty on behalf of his creditors, are entitled 
as such to his chattels personal an choses: 
in-action in England.” 

Barodais a State, the decrees of which 
are recognizad and can be executed in 
the British Oourts without the filing of 
fresh suits and vice versa. If the principle 
of reciprocity applies to decrees, there ap- 
pears no obvious reason why it ehould. 
not apply to a person such as a Receiver 
entitled to sue io the case. Estates often 
comprise properties both in British terri- 
tory and in Baroda, and it would bea 
matter of convenience if Receivers were 
recognizad. Accordingly on general prin- 
ciples, a8 well as on the particular facta 
of this case, we sre of opinion that the 
Receivers appointed by the Baroda Oourts 
can, subject to objection by the opposite 
party, be recognized by the British 
Courts, and it cannot, therefore, be said 
that the Receiver appointed by the Baroda 
Qourt had noright to sue; on the contrary 
he represented the estate of the partner- 
ship, so that even if pro majore cautela the 
trial Court thought it necesary to add 
the partners, thesuit, as originaily filed, 
was not barred by limitation, and did not 
become so barred by reason of the names of 
the partners .being brought on the record 
as plaintiffs, ; 

We allow the application, make the 
rule absolute, and set asiae the order of 
the trial Oourt, and direct that it should 
take the euit back on its file for disposal 
on the merits, No order as to costs, i 

A, Rule made absolute, 
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LAHORE HIGH COURT; 
Sncovp Civi, Apezan No. 2343 or 1929. 
March.23, 1931. 
Present:—Mr. Justice Bhide, 
: RAJA NARENDAR CHAND—Praintirr-- 
A . APPELLANT 
versus 
TARAPAT AND oTHERS—DEFENDANTS— 
RESPONDENTS, 

Customary Law (Punjab)—Succession—Kangra Dis- 
trict-—Ala malik, whether succeeds to adna malik in 
Preference to daughters. 

Under the Customary Law ofthe Kangra District 
the ala malik is not entitled to succeed to the proper- 
ty of the adna malik in preference to the daughter 
of the latter. [p. 514, coll] . 

Baldev Singh v, Rasilla (1) referred to, 

Second appeal from the decree of 
the District Judge, Hoshiarpur, dated the 
2istof June, 1929, affirming that of the 
Additional Subordinate Judge, Fourth 
Class, Kangra, dated the 18th of J une, 1928, 


Messrs. Chandra Gupta and Fakir Chand, 
for the Appellant, 

Messrs. Hem Raj Mahajan and M.C. 
Mahajan, for the Respondents. 


JUDGMENT.—The Raja of Nadaun, 
who is the plaintiff in this case sued for 
possession of the land held by one Gurditta 
on the ground that Gurditta was an 
adna malik and had died without any male 
issue. ` The land was mutated in the name 
of Musammat Durgi, a daughter of the de- 
ceased, and she had sold it to the defendant 
Tara Pat fora sum of Rs. 300, The plaint- 
ifs contention was that Musammat Durgi 
was nof entitled to succeed to the property 
and had also no power to alienate it. The 
Oourts below bave held that Musammat 
Dargi was entitled to succeed and that the 
alienation made by her was for valid 
necessity and consideration. The plaintiff's 
suit has accordingly been dismissed and he 
has preferred & second appeal supported by 
& certificate granted by the District J udge 
on the following question of custom, name- 
ly, whether the Raja is entitled to succeed 
in preference to the daughter of the last 
adna malik ? 

The learned District Judge has devoted a 
portion of his judgment to a discussion of 
the question as to whether the plaintiff's 
claim could be sustained on the basis of 
an agreement contained in the Wajid ul arz 
of the village. The learned counsel for 
the appellant stated that this was a mis- 
apprehension and that the plaintiff did not 
intend to base his claim on any such 
agreement, The sole point for decision, 
therefore, is whether according to custom 
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the plaintiff is entitled to succeed tothe land 
of the deceased Gurditta as an ala malik 
in preference to the deceased's daughter. 

In support of his claim, the plaintiff has 
relied chiefly on the answer to question 
No. 49 of the Customary Law of the Kangra 
District. Question No. 49 and the answer 
runs as follows :— 

* Under what circumstances are daughters 
entitled to inherit? Are they excluded by 
the sons or real male kindred of the de- 
ceased? If they are excluded by the real 
male kindred, is there any fixed limit of the 
relationship within which such real male 
kindred must stand towards the deceased,in 
order to exclude his daughter? If so, how 
is that limit ascertained? Ifthis depends 
on descent from a common ancestor, state 
within how many generations relatively to 
the deceased such common ancestor must 
come?” 


The answer is aa follows :— 

“Sons and widows exclude daughters. 
To this there is no exeaption. All the 
tribes, except the Suds and Mahajans of 
Palampur Tahsil and Gaddis, Kanaits and 
Goshains, admit that daughters, even when 
married, succeed when there is no collateral 
of the deceased up to seven generations. The 
‘Suds and Mahajans of Palampur limit it to 
five generations, while the Gaddis, Kanaits 
and Goshains do not allow daughters in any 
case. Nearly all the tribes admit that when 
there are no sons or widows, daughters 
succeed till they are married, and this 
seems to be the general custom throughout 
the district. In Jagir villages, daughters 
are not allowed to succeed at all.” 


The plaintiff relies on the last sentence in 
the answer, namely, "ln Jagir villages, 
daughters arenot allowed to succeed at all.” 
The learned District Judge has held that 
this entry does not help the plaintiff. He 


-was of opinion that the main purpose of 


question No, 49 was to ascertain the com- 
parative rights of daughters and collaterals 
of various degrees and the question of Jagir 
villages was introduced only incidentally. 
He considered it unlikely that, where the 
adna maliks had denied the claim of ala 
maliks to escheat at the time cf the prepara- 
tion of the Wajib ul-arz they should have 
consented to the above entry in the Riwaj.i- 
am. it appears further from question No. 54 
of the Oustomary Law of the Kangra 
District that ala maliks are-not entitled to 
succeed in the presence of daugbters. As 
regards this question, the learned counsel 
for the appellant drew my attention to 
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Boldeo Singh v. Rasilla (1). . It was held in 
that ruling that so far as Jagir villages 
are concerned, question No. 49 and 
question No. 54 have to bs read to: 
gether. But no decision was given on 
the question raised in that case, viz., 
Whether a daughter's son is or is not entitled 
to succeed. The case was remanded for the 
purpose and is, therefore, no authority in 
support of the plaintifi’s contention that 
daughters are excluded from succession in 
Jagir villages. The learned District Judge 
has further referred to two mutations of the 
years 1905 and 1922, when the Raja claimed 
succession in preference to daughters but 
his claim was negatived. It does not appear 
that the Raja made any attempt thereafter 
to establish his claim in a Civil Oourt. It 
appears further that the Rajahas not been 
able to cite a single instance in which he 
has succeeded tothe property of an adna 
malik in the presence of his daughters. 
In these circumstances, the learned District 
Judge, after considering all the, evidence, 
apparently held that any presumption arit- 
ing from the entry in the Riwaj-i-am was 
rebutted. 

The question whether a presumption 
arising from an entry in the Riwaj-t-am 
has or has not been rebutted by evidence is 
E question of fact and there is, in my opin- 
ion, no justification for interference with 
it in second appeal. 

The learned counsel for the appellant 
contended that the learned District Judge 
„was not right in holding that the plaintiff 
was only a talugdar and was not entitled 
* to succeed to the right of reversion on the 
', death of an adna malik without heirs. The 
findings of the learned District Judge in 
this respect do not appear to be quite clear. 
In the first portion of the judgment the 
learned District Judge has remarked that 
the position of the plaintiff was merely that 
of atalugdar but in the end of the judg- 
ment he has also stated that it was not 
seriously disputed that the Raja was not 
entitled to succeed in the absence of all 
heirs. Howsoever it may be, the question 
does not arise in the present case as the 
adna malik had left a daughter and on the 
finding of the learned District Judge she 
was entitled to succeed. 

I, therefore, dismiss this appeal with 
Bone 


Appeal dismissed. 
dj 110 Ind. Cas, 861; A; L R. "028 Lah. 464, 
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LAHORE HIGH COURT. 
Szconp Orvis AppgaL No. 194 or 1924. 
March 9, 1931. 
Present:—Mr. J ustice Harrison and 
Mr. Justice Tek Ohand. 

AHMAD DIN —PrAINTIFF—APPELLANT 

versus 
Mullan MAHMUD minor THROUGH 
HIS MoTasz NEK BAKHT AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Customary Law (Punjab)—Mairs of Jhelum District 
—Sonless mair—Gift to distant collaterals—V alidity. 

Under the Customary Law of the Punjab a sonless 
mair is entitled to make a gift of his ancestral property 
to one of his collaterals in the presence of other col- 
laterals equally or more nearly related. 

Niaz Ali v. Ahmad Din (1) and Faiz Bakhsh v. 
Jahan Shah (2) relied on. 

, Fateh v. Alayar (3) not followed, 

Second appeal from the decree of dis 
District Judge, Jhelum at Rawalpindi, 
dated the 28th October, 1923, affirming that 
of the Subordinate Judge’ Second Class, 
Jhelum, dated the 77th April, 1923. 

Mr. Anant Ram, for the Appellant. 

Messrs. Shamair Chand and , Muhammad 
Amin, for the Respondents, 


JUDGMENT, : 

Tek Chand, J.—On the 11th of August, 
1921, one Mian Muhammad, a Mair of Mauza 
Odherwal in the Ohakwal Tahsil of the 
Jhelum District, gifted his agricultural 
land and house to Ghulam Shah, defendant 
No. 2, who was his sister’s son and also a 
collateral in the eighth degree. The plaint- 
iff Ahmad Din, who isa collateral of the 
donor in the third degree, brought a suit 
fora declaration that the property being 
ancestral, the gift was invalid by custom and 
ineffectual as against his reversionary 
rights. The suit has been dismissed, both 
Courts having found that under custom a 
childless Mair can make a gift of his an- 
cestral property to one of his agnatic 
relations in the presence of others equally 
or more nearly related. The learned Dis- 
trict Judge has, however, granted a certi- 
ficate to the plaintiff to prefer a second 
appeal to this Oourt on the question, 
whether a gift can be made by a sonless 
Mair to a collateral of the eighth degree in 
the presence of collaterals in the third degree. 

The cral evidence on the record is in- 
conclusive. The witnesses make bold state- 
mente, supporting the allegation of the 
party who called them, but are unable to - 
cite any instance in which the custom 
alleged by them had been followed. The 
Riwaj-i-am of the district prepared by Mr. 
Talbot in the course of the Settlement of 
1901 is also of no assistance, as the question 
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does not appear to.have been investigated 
by him or his subordinates. There are, 
however, somé rulings ofthe Chief Court 
which are directly in point. In Niaz Ali v. 
Ahmad Din (1, it was held after a very 
full enquiry that a gift by a souless Mair 
proprietor of this district in favour of one 
nephew to the exclusion of other nephews 
was valid by custom. This ruling was 
followed in Faiz Bakhsh v. Jahan Shah (2), 
the parties to which were Mair Rajputs of 
the Ohakwal Tahsil and whereit was held 
that a gift by a childless proprietor of 
his entire estate in favour of two of his 
grandnephews in the presence of other 
nephews and grandnephews was valid by 
custom. There is also a well considered 
judgment of Rai Buta Mal, Divisional 
Judge of Jhelum, dated the 25th of March 
1897 (Exhibit D-3) in which a gift in favour 
of a collateral of seventh degree was upheld 
in spite of objection by a collateral related 
in the sixth degree. 

As against . these decisions, counsel for 
the appellant relies on Fateh v. Alayar (3). 
But that case is not really in point as the 
only question decided was that the gift 
by a kahut of Tahsil Chakwal of the whole 
of his ancestral property to his sisters son 
wasinvalid as against the collaterals of the 
third degree, It is, no doubt, true that the 
donee in that case was also related to the 
donor on the male side in the fourth degree, 
but an examination of the judgment shows 
that the decision proceeded solely on the 
ground that a gift to a sister's son was 
invalid, and the fact of the donee's agnatic 
relationship to the donor was not taken into 
consideration at all. The previous rulings 
of the Chief Oourt bearing on the point 
were not discussed, and there is nothing 
to indicate that the learned Judges applied 
their mind to this aspect of the cass. Mr. 
Shamair Ohand attacked the correctness 
of this ruling in sofar asit held that the 
giftto asister’s son is invalid by custom 
in the pressnee of th» collaterals, and in 
support of his contention he cited earlier 
rulings ofthe Ohief Court in which a con- 
trary view had been taken. It is not, how- 
ever, necessary to go into that question for 
the purposes of this case. 
` In my opinion, the weight of authority 
is decidedly in favour of the view taken 
by the Courts below that a sonless Mair 
is entitled to make a gift of his ancestral’ 


1) 109 P. R. 1882, 
. . (2) 96 P. R, 1907. 

i 2 89 Ind Oas, 648; 6 L. 252; 2 L., O. 97; ALR. 
“1925 Lah. 230; 7 L, L. J. 450. i 
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property to one of his éollaterals in the 
presence of other collaterals equally or 
more nearly related. Thie view receives 
support. from the fact that the power of 
disposition over ancestral property enjoyed 
by sonless proprietors ofthe Mair and other 
Muhammadan agricultural tribes in the 
Jhelum district is very extensive. 

The appeal fails and I would dismiss it 
with costs, 

Harrison, J.—1 agree. s 

A, Appeal dismissed, 





LAHORE HIGH COURT. 
OgrMINAL MisOELLANEOU8 PETITION No. 70 
or 1931. 

May 23,1931. 

Present: —Sir Shadi Lal, Kr., Ohief Justice 
aad Justice Sir Abdul Qadir, Kr. 
KUNDAN LAL AND OTHERS— ÀÁCOUSED— 
PETITIONERS i 

versus 


EMPEROR— RESPONDENT. ; 

Criminal Procedure Cede (Act V of 1898), s. 887— 
Approver—Detention in Police custody—Legality— 
Order prohibiting such detention—Refusal of Local 
Government to obey—Court asking for information— 
Refusal to give information~Contempt of Court— 
Power of Court to enforce its orders—Duty of litigants 
to give information—Position of Government as liti- 
gant. 

The High Gourt decided on an application made by 
certain. approvers’ that they should not be detained 
in Police custody. The Local Government did not 
carry out the orders and when the Court wanted in- 
formation as to whether the approvers had been 
removed to judicial custody, the Government Advocate 
stated that he was instructed by the Local Govern- 
ment to say thathe had noinformationto give the 
Court, and that the Crown Counsel was not concerned 
with the affairs of the Jail Department: ee: 

Held, that the attitude taken was quite improper and 
verged on contempt, inasmuch as the learned 
Counsel was appearing before the Court neither in 
hie personal capacity nor on behalf of a private per- 
son whose sources of information were limited, but 
represented the Local Government to whom the Jail 
Department as well as its officers were subordinate, 
[p., 518, col. 2.] | | 

(Their Lordships refrained from taking steps to 
enforce obedience of their orders as the Government 
Advocate supplied the information required and 
expressed regret. | 

The essence of the ruling of the Lahore High Court 
in Kundan Lal v. Emperor* is that approvers 
should be removed from the influence of the Police 
so that they may feel that they are free to give trus 
evidence. [p. 517, col. 1.] 

This is a rudimentary prineiple that the Court is en- 
titled to call upon the partiesto a case to make a 
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full and true disclosure of all the facts within their 
knowledge which have a bearing upon the question 
to be determined, and to visit with punishment an 


ory to evade this duty cast upon them. [p. 518, 


The Crown or the Local Government occupies in 
criminal case no higher position than that of a litigant 
and cannot claim any privilege which is denied to 
a private prosecutor, unless there is a special legis- 
lative authority for it [p. 518, col. 1) 


itis an elementary Principle based upon common 
sense that when an allegation is made by one party 
- and not denied by the other party, it must ordinarily 
be presumed to be correct Tp. 518, col, 1.] 
, Itis the function for the Court to determine an 
issue upon the material before it, and a litigant can- 
not be allowed to arrogate to himself the right to 
decide it. [p. 518, col. LJ 


Petition under 8. 561-A, Criminal Pro- 
cedure Code. praying that the High Court 
may be pleased to see that its orders are 
duly carried out without the executive suth- 
oritiea being allowed, in any manner, to cir- 
cumvent or defeat the real purpose of the 
same. With this end in view, the peti- 
tioners further praved :— 

(t) That the Jail staf provided for ap- 
provers should in no way be connected with 
or recruited from the Police force but should 
coneist of officers of the Jail Department. 

(ii) That the approvers be informed in 

Oourt that they are free from the Police 
control inside the Jail, 
., Gii) That the approvers mav not be ex- 
amined as witnesses until they are free 
irom the Police influence and pressure for 
a reasonable time; and 


(iv) That proper orders may be passed. 


. „Messrs, Jagan Nath Aggarwal, Sham Lal, 
Shamair Chand, Amolak Ram Kapur and 
Amin Chand Mehta, for the Petitioners, 
Mr. C, H. Carden Noad, Government 
Adyocate and Pandit Jwala Parshad, R. B., 
Public Prosecutor, for the Respondent. 
ORDER —The circumstances, which 
have given rise to this application, may be 
shortly stated. The applicants are accused 
An 8 criminal case, whichis being tried by 
three Oommiesionere appointed ander s, 4 
of the Crimitsl Procedure (Punjab Amend- 
ment) Act of 1930. It appears that among 
the witnesses for the prosecution there are 
five approvers, and the firet approver, 
Inder Pal, during the couree of his examina- 
tion stated that he had been supplied by 
‘the Police, in whose custody he was being 
kept, with copies of the statements made 
.by the other approvers before a Magistrate; 
and that pressure was being brought to 
bear upon bim to modify his statement in 
ceríain respects in order to bring it into 
conformity with the -statements made by 
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the other approvers. In order to sub- 
stantiate his complaint that.he had been 
supplied with copies of the statements of 
the other approvers, which he was asked to 
study in order to make his own deposition 
tally with them, he declared that those 
copies would be found in the cell in which 
he was detained in the Labore Fort; and 
that he had read them and could repeat 
before the Court a summary thereof. He 
added that, ss he was not prepared to 
comply with the wishes of the investigating 
officers, he was afraid of being tortured by 
the Police; and he accordingly requested 
that he should be removed from the Police 
eustedy. The accused alec made en appli- 
cation on the 13th January, 1931, suggest- 
ing that arrangements be made for the im- 
mediate search of the cell of the approver 
in order to geize the copies referred to by 
him. This request was, however, refused 
by the Commissioners, but the approver 
was transferred from the Police custody to 
Judicial custody. The question was then 
raised whether the other approvera should 
remain jn the custody of the Police or 
should be transferred to Judicial custody, 
The Commissioners decided it in favour of 
their detention in Police custody. But 
against that decision the accused preferred 
to the High Oourt an application for revi- 
sion. 

That application was heard, in the first 
instance, by a Judge sitting alone, who in 
view of the importance of the question 
involved made an order on the 18th of 
March, 1931, referring the case to a Division 
Bench for decision. On the 18th of April, 
1931, the learned Judges of the Division 
Bench, who heard the case, delivered con- 
current judgments, holding that there was 
no legal authority for the detention of the 
approvers in Police custody. The learned 
Judges accordingly directed that the ap- 
provers be detained in Judicial custody, in 
other words, either in à prison or in a 
Judicial lock-up, during the trial of the 
case, 

This judgment was duly communicated 
to the Commissioners who issued orders 
for the transfer of the approvers to Jail, 
The accused, however, urge that various 
devices have been adopted by the servants 
of the Crown to avoid compliance with the 
-directions of the High Oourt; and they 
have made the present application asking 
the High Court to enforce obedience to its 
directions, as the Commissioners have ex- 
pressed their helplessness in the matter, 
Jt appears that the approvers were origin. 
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ally kept in Police custody in -the - Lahore 
Fort, but after the question of the legality of 
that custody had been referred by the 
single Judge to a Bench of two Judges, 
the Local Government issued on the 
27th March, 1931, a notification under 
8, 541 (1) of the Criminal Procedure 
Code, directing the confinement of the 
approvers, except Inder Pal, in that portion 
of. the Lahore Fort which was in the occupa- 
tion of the Police. This notification was 
specially invoked by the Orown Counsel in 
his arguments before the Division Bench in 
order to justify the detention of the ap- 
provers in the Fort; but the learned Judges, 
not only decided that there was no warrant 
in law for the detention of the approvers in 
. Police custody, but also pronounced the 
notification in question to be ultra vires. 

There was, therefore, no longer any justifi- 
cation for keeping the approvers in the 
custody of the Police, whether in the Fort 
or in any other place. The essence of the 
decision* of the High OCourtüwas that the 
approvers should be removed from the 
influence of the Police so that, when they 
appeared as witnesses before the Commie- 
Bioners, they should feel that they were 
free to give true evidence. 

The learned counsel for the accused 
invited our attention to the applications 
preaented by his clients on the 22nd, 23rd, 
24th and 28th Aprilto the Commissioners, 
in which they made various complaints, 
Such as the opposition of the prosecution 
to the production of the approvers in 
Court and to their removal to Jail, the 
reluctance of the Jail Officers to make 
arrangements for lodging them in Jail in 
obedience to the direction of the Commie- 
sioners, and the repeated effortsmade by the 
Police officera of the Oriminal Investigation 
Department to remain in touch with the 
approvers. In their application of the 24th 
April, the accused, after mentioning the 
activities of the Police Officers, summed 
up their grievance in these words:— 
“The accused petitioners’ find themselves 
in 8 very precarious situation. They are iin 
prison as under-trials, they are resourceless, 
and have to meet a case set up by a strong 
contingent of the Oriminal Investigation 
Department (Political) and they find that 
the well-considered and just orders of the 
High Oourt are being flouted and set at 
naught. That part of the Central Jail in 
which the approvers*have been remanded 
by the Court under the directions of the 
' High Court bas been converted into a Police 

*See Kundan Lal v. Emperor, 131 I, 0,625—[Ed.] 
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strong hold and the Jail officers and the 
warders have been severely left alone and 
although the place of detention ie in the 
Jail, the jurisdiction of the Jail authorities 
does not extend to it.” 

The Commissioners à 
the following order on that date :—" An 
applieation was put in by the defence 
Oounse! with reference to the custody of the 
approvers, The learned Public Prosecutor 
atthe outset stated that his instructions 
were that theLceal Government assumed the 
Sole and entire responsibility for the ar- 
rangements to be made within the Jail pre- 
cincts for the custody and safety of the ap- 
provers in the Conspiracy Case now being 
tried by this Tribunal. But after discus- 
sion of the application the Public Prosecutor 
requested the Court to give him time to ob- 
tain further instructions and make a state- 
ment with reference to these matters before 
the examinations of the approvers a8 witnes- 
ses should commence. We accordingly ad- 
journ the case for this purpose until the 
28th of April, 1931.” 

After this adjournment of four days 
specially granted at the request of the 
Public Prosecutor, the case came on for 
hearing on the 28th April, and, instead of 
replying to the allegations made by the 
accused and supplying the information 
re'ating to the custody of the approvers, aa 
he was expected to do, he adopted a curious 
attitude and made a statement which may 
bereproduced here in the words of the 
Commissioners: “With reference to the 
applications regarding the custody of the 
approvers the learned Public Prcsscutor 
states that he has no information and is not, 
therefore, in a position either to admit or 
deny the allegations of fact contained 
therein, but he states that the approvers are 
legally in Judicial custody.” Thereupon 
the Commissioners recorded an order ex- 
pressing their inability to enquire into the 
question whether "the custody in which ithe 
approvers are now is not in fact still Police 
custody”. The accused have now come up 
to this Court and ask us to determine whe- 
ther there has been acompliance with the 
direction of the High Court relating to the 
custody of the approvers, and to enforce 
that direction, if it is found that, though the 
approvers have been transferred from the 
Fort to a building in Jail, all the conditions, 
which existed in the Fort, have been re- 
produced in Jail, and that the custody ie, 
for all practical purposes, still Police 
custody. . 

It eannot be seriouely disputed by any 
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penon who possesses even a rudimentary 
owledge of the functions and the powers 
of the Court that it is entitled to call upon 
the parties to a case to make a full and 
true disclosure of all the facts within their 
knowledge which have a bearing upon the 
question to be determined, and to visit with 
punishment any attempt to evade this duty 
cast upon them. It must be remembered 
that the Orown or the Local Government 
occupies in a criminal case no higher posi- 
tion than that of a litigant, and cannot 
claim any privilege which is denied to a 
private prosecutor, unless there is a special 
legislative authority for it. Now, the 
gravamen of the charge brought by the 
accused was that the approvers, though 
nominally in Jail, were really in the custody 
of the Police; and definite allegations were 
made in sapport of that charge. But the 
Public Prosecutor, after obtaining a special 
adjournment for obtaining instructions 
from the Local Government, stated thathe 
had not received any information from his 
clients to communicate to the Court. He 
accordingly expressed his inability either 
to admit or to deny the allegations made 
by the accused. It is an elementary prin- 
ciple based upon common sense that when 
an allegation is made by one party and 
not denied by the other party, it must 
ordinarily be presumed to be correct. 
Having adopted a recalcitrant attitude 
verging on contempt, the Public Pro- 
secutor could not expect the Court to 
accept his ipse dixit "that the approvers are 
legally in Judicial custody’. It is the 
function of the Court to determine an 
issue upon the material before it, and 
a litigant cannot be allowed to arrogate 
to himself the right to decide it. 

The unfortunate attitude adopted by the 
Public Prosecutor, and the consequent 
failure of the Oommissionersito enquire into 
and determine the question of compliance 
with the direction of the High Oourt were 
the only questions raised by the accused 
in their application to this Oourt: and it 
was expected that the learned Government 
Advocate would be ready to furnish this 
Oourt with the information which was 
denied to the Commissioners. We were, 
however, surprised when we were told by 
Mr, Carden Noad that he was instructed by 
the Local Government to say that he had no 
information to give the Court, and that the 
Crown Counsel was not concerned with the 
affairs of the Jail Department. This was 
obviously an untenable position to adopt, 
because the learned counsel was appearing 
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before the Court, neither in -his personal 
capacity nor on behalf of a private person 
whose sources of information are. limited. 
but represented the Local Government to 
whom the Jail Department as well as its 
officers were subordinate, and could supply, 
and must havesupplied, all the necessary:in- 
formation. The learned Government Advo- 
cate, however, soon saw the futility of the 
plea advanced for withholding the informa- 
tion from the Court, but explained that he 
could not go beyond the instructions whic 

he had received from his clients. A 
` In these circumstances this Oourt would 
have been constrained to take all legitimate 
steps to enforce obedience to its orders, 
When this aspect of the matter was realized, 
the learned Government Advocate, 
after the conclusion of the arguments and 
before the pronouncement of our judgment 
submitted an application on behalf of the 
Local Government in which he, not only 
supplied information relative to the ques- 
tion of the custody of the approvers, but 
also expressed regret. In view of the objec- 
tion raised on behali of the accused to the 
languageemployed in expressing the regret, 
the relevant paragraph of the application 
may be quoted inextenso: The petition of the 
Government Advocate, Punjab, sheweth as 
follows:—‘“That the petitioneris instructed to 
exprees profound regret for anything doneor 
omitted in the course of these proceedings 
which has led this Hon'ble Oourt to con- 
clude that information with regard to the 
matters alleged in the above-mentioned 
petition was withheld from the Oourt of the 
Commissioners appointed under Punjab 
Act IV of 1930 orfrom this Hon'ble Court 
or that thera was a failureto inform the 
learned Commiesioners of the steps which 
had been and were being taken to carry 
into effect the orders of the said Oommis- 
sionere pursuant to the orders of this Hon'ble 
Court, dated the i8th April, 193). This 
Hon’ble Court is respectfully assured that it 
is not contested, and that it has never 
been the intention to deny, that this 
Hon’ble Court is entitled to any information 
which it may desire from Government for 
the purpcee of ascertaining whether any 
orders of this Hon'ble Court have been 
carried out. It is a matter of regret if 
anything has occurred in tbe present 
prcceeoing which would lead the Hon'ble 
Judges to think that this principle was in 
any way denied.” Mr. Shsmair Chand 
challenges the correctnessof the statement 
that “it has never been the intention to 
deny that tbis Hon'ble Court is entitled 
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to any information which it may desire 
from.Government for the purpose of as- 
certaining - whether any orders of this 
Hon'ble Court have been carried out". 
In support of his challenge the learned 
counsel invites our attention to the 
attitude adopted not only by the Public 
Prosecutor in the trial Oourt, but also by 
the Government Advocate before this Oourt, 
to which reference has already been made. 
In view, however, of the expression of 
regret contained in the application, the ob- 
jection raised by Mr. Shamair Ohand has 
now assumed an academic character, and 
need not be discussed any further. 

As regards the custody of the approvers, 
the application submitted by the Govern- 


ment Advocate shows that they have been . 


removed from the Fort to a barrack in 
the Oentral Jail, and are protected by a 
Police guard consisting of one Assistant 
Sub-Inspector, three Head Constables and 
fourteen Oonstables. The learned Oounsel 
for the accused objects to the personnel of 
the guard on the ground that they are all 
members of the policed force, and urges that 
there is no valid reason why ordinary 
Jail warders should not be employed to 
guard the approvers. The application 
made by the Government Advocate, how- 
_ever, shows that the present arrangements 
are merely atemporary expedient, and that, 
“as soonas certain structural alterations ia 
the Borstal Iastitution are completed and 
other arrangements for security have been 
made it is proposed to tranafer the approvers 
to permanent quarters in the Boratal Ln- 
stitution.” 

In the Borstal Institution ths ap- 
provers will be under the charge of the 
Superintendent of that Institution. In 
immediate charge of them there willbe an 
Assistant Superintendent of the Jail Depart- 
ment with aspecial staff of warders who are 
being recruited by the Jail Department, In 
these circumstances it cannot be apprehend- 
ed that the Investigating Officers would be 
ina position to exercise influence over the 
approvers, and the accused cannot have 
any reasonable grievance unless and until 
they show that those officers have access 
to, and opportunities to influence, the 
approvers, 

Upon the material now placed before us 
we are not prepared to hold that there is 
any ground which would justify the 
exercise of our inherent or  revisional 
jurisdiction. We accordingly dismiss the 
. application, 
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LAHORE HIGH COURT. 
OsrMINAL MisoELLANHoUs PETITION No. 71 . 
or 1931. i 
i May 23, 1931. 
Presént :—Sir Shadi Lal, Kr., Chief Justice 
and Justice Sir Abdul Qadir, Kr. 
In the matter of the DETENTION OF TBB 
APPROVER KHAIRATI RAM, 


Criminal Procedure Code (Act V of 1898),ss. 387, 541 
—Prisons Act (IX of 1894), ss. 8 (2), 4—Approvers— 
Detention in Police custody —dLegality—N otification of 
Government directing such detention—V alidaty —Penal 
Statutes—Interpretation—Liberty of the subject. 

An approver, so long as he has not forfeited his 
pardon, must be regarded as a witness for the purposes 
of the casein which he has to give evidence and on 
general principles as well as under the rules govern- 
ing the custody of accused persons, approvers cannot 
be detained in Police custody. 

An approver is nota convicted prisoner, but when 
his detention is ordered by a Oourt of Law under s. 
337 (3) of the Code, he comes within the category of 
*Oriminal Prisoner" as defined by s. 3 (2) of the 
Prisons Act, IX of 1894. And s. 4 imposes upon the 
Local Government the duty of providing for prisoners 
accommodation in prisons as ordained by that Act. 

The Government has no power under s. 541 (1), 
Oriminal Procedure Code to issue a notification which 
amounts toa direction that approvers shall be de- 
tained in Police custody. 

Directions, rules or by-laws, issued under a statu- 
tory power, must not be in excess of the power autho- 
rising them nor repugnant to the Statute orto the 
general principles of law. 

Every clause of a Statute should be construed with 
reference to the context and the other clauses of the 
Act, so as, so far as possible, to make a consistent 
enactment of the whole Statute or series of Statutes 
relating to the subject-matter. 

The law is jealous of the liberty of the subject and 
does not allow his detention by the Police unless 
there is a legal sanction for it. 


Petition under s. 491, Criminal, Prozedure 
Oode of Kheirati Ram (Aporover) praying 
that the order pass»d by the High Court in 
his absence and without his knowledge may 
be set aside and that he be remitted to the 
custody in which he was previously detain- 
ed. 

Mr. Carden Noad, Government Advocate, 
and Pandit Jwala Parshad R. B, Public 
Prosecutor, for the Petitioner. 

Messrs. Jagan Nath Aggarwa!, Shamair 
Chand, Sham Lal, Amolak Ram Kapur and 
Amin Chand Mehta, for the Respondent. 


ORDER.—This application for a writ of 
habeas corpus has been made by the 


- Government Advocate on behalf of Khai- 


rati Ram, who is an approver in & Oriminal 
Oase, which is being tried by three Oom- 
missioners appointed under s 4 ofthe Ori- 
minal Procedure (Punjab Amendment) Act 


`of 1930. There are altogether five approvers 


in that case, and the first approver, Inder 
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Pal, during the course of his examination 
as & witness, complained that he had been 
subjected to ill-treatment by the Police,and 
induced the Commissioners to remove him 
from the custody of.the Police to Jail A 
similar request was made by the accused in 
respect of the custody of the remaining four 
approvers, but was refused by the Commis- 
sioners. Their decision was, however, dis- 
sented from by a Division Bench of the 
High Oourt*, who declared the detention of 
the approvers in the custody of the Police 
to be illegal, and transferred them to Judi- 
cial custody. : 

. It is common ground that the approvers 
were not a party to the case in which the 
Jearned Judges of this Court made their 
pronouncement about the illegality of the 
Police custody, and the applicant, Khairati 
Ram, challenges the correctness of that judg- 
ment. Heaccordingly alleges that “ he is 
being illegally and improperly detained as 
a prisoner in the Oentral Jail, Lahore”: and 
prays " that the order passed against him 
in his absence and without his knowledge 
‘by this Hon'ble Court may be set aside and 
that he be remitted to the custody in which 
he was detained prior to the passing of the 
said order". 

.The. learned counsel for the accused 
raises the preliminary objection that the ap- 
.plication has been really made, not by Khai- 
rati Ram, but by the Crown,who being bound 
.by the.previous decision, seeks to have it 
revised by putting forward Khairati Ram 
asa dummy. In support of this objection, 
the learned counsel invites our attention to 
the unusual procedure adopted in this case, 
that the leading counsel for the Local 
Government should come forward to con- 
demn as illegal the custody which has been 
pronounced by the High Court to be per- 
-fectly legal, and should ask for a writ of 
habeas corpus on behalf ofa private person 
against a Jail officer, who is subordinate to 
that Government. Itis also urged that if 
the application were dictated by the inte- 
rests of the approver, one would expect that 

it should contain a prayer for his release, 
which is usuelly done in an application for 
a writ of habeas corpus, and should not 
insist upon his return to Police custody. 
The learned Government Advocate explains 
that Khairati Ram, prompted by considera- 
tions of personal safety prefers Police cus- 
tody to his release on bail, and that it was 
at his own request that the Orown Counsel 
was directed to make the present application, 
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These rival contentions are not devoid of 
force, but.itis unnecessary to dwell upon 
them, because, after hearing elaborate ar- 
guments upon the important question of 
law raised by the application, we are of the 
opinion that it must fail on the merits. 

The law relating to the tender of pardon 
to an accomplice is embodied in s. 337 of the 
Oode of Oriminal Procedure. The first 
sub-section of s. 337 prescribes the offences 
in respect of which, and the Courts by 
which &.pardon may be tendered “ witha 
view to obtaining the evidence of any per- 
son supposed to have been directly. or in- 
directly concerned in,or privy to, the off- 
ence.” It is enacted bysub-s, (2) of that 
section that every person accepting a tender 
of pardon shall be examined as a witness in 
the Court of the Magistrate taking cog- 
nizance of the offence and in the subsequent 
trial, if any. We now come to the provision 
upon which the determination of the ques- 
tion before us depends. Sub-section 
(3) lays down that “such person, unless 
he is already on bail, shall be detained in 
custody until the termination of the trial.” 

We may clear the ground by stating at 
the outset that we cannot accede to the 
argument advanced by Mr. Jagan Nath 
Aggarwal for the accused, that the approver 
should be regarded as an accused person 
who can never be kept in Police custody 
after the termination of the investigation. 
lt is true that an approver is a particeps 
criminis and a culprit should ordinarily be 
tried for the offence committed by him, but 
the Crown is not bound to prosecute every 
offender and the public interests may some- 
times demand that a culprit should appear 
not in the dock, butin the witness-box. For 
that purpose he may be granted a pardon on 
condition of his making a full and true 
disclosure of the whole of the circumstances 
within his knowledge relative to the offence 
and to every other person concerned, whe- 
ther as principal or abettor, in the com- 
mission thereof. Assoon as a pardon is 
granted tohim with a view to obtaining 
his evidence, he becomes a witness qua the 
case in which he is to be examined, and 
continues to assume that role up to the 
time when his failure to comply with the 
condition causes a forfeiture of the pardon. 
During that period he is only a witness, 
though an infamous witness, and he cannot 
be viewed as an accused. indeed, sub.s. (2) 
ofs 337 lays it down in express terms that 
he “ shall be examined as a witness", and 
it is clear that under the Indian Law an ac- 
cused person can, in no case, be examined 
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We must, therefore, hold that the approv 
er's position cannot be assimilated to that 
. of an accused, as long as he has not for- 

feited the pardon; and he must be regarded 
as a witness for the purposes of the case 
in which he has to give evidence. But there 
isnolaw which provides that a witness 
should be detained in Police custody. Sec- 
tion 171 declares that no witness on his way 
to the Court of the Magistrate shall be re 
quired to accompany a Police Officer orshall 
be subjected to unnecessary restraint or 
inconvenience, unless he refuses to attend 
or to execute a bond for his attendance. In 
that casethe only thing which the Police 
officer can dois to forward him in custody 
to the Magistrate. 

Indeed, the law does not authorise a 
Police Officer to keep even an accused per- 

“Bon in his custody for an indefinite period. 
In certain circumstances a Police Officer is 
authorized to arrest a person without a 
warrant, but s. 61 of the Oriminal 
Procedure Oode makes it clear that such 
person shall not be detained "for a longer 
period than under all the circumstances of 
the case is reasonable, and such period 
shall not, in the absence of a special order 
of a Magistrate under s. 167, exceed twenty- 
four hours exclusive of the time necessary 
for the journey from the place of arrest to 
the Magistrate’s Court", When the accused 
is produced before a Magistrate the latter 
is empowered under s. 167 to direct the 
detention of the former “ for a term not 
exceeding fifteen days on the whole.” It 
will be observed that this sectioncomes into 
operation only if the investigation cannot be 
completed within the period of twenty four 
hours fixed by s. 61, and that, if the Magist- 
rate authorises detention in the custody of 
the Police, he is enjoined to record his rea- 
sons for so doing. The law evidently 
views with disfavour detention in the cus- 
tody of the Police, and even in the 
case of an accused person such detention can 
be allowed only in special cases and for rea- 
sons to be stated in writing and not as a 
matter of course whenever it may be asked 
for by an Investigating Police Officér. These 
provisions of the law are most useful and 
necessary, and they should be strictly com- 
plied with by the subordinate Courts. 

It is abundantly clear that even in. the 
case of an accused person, detention in Po- 
lice custody is confined within the narrc- 
west limits and hedged in by stringent con- 

. ditions, and that the period of such custody, 

.exclusive of the twenty-four hours prescrib- 


In the matter of EHATRATI BAM, 


591 
ed by s. 61, cannot exceed 15 days in all, in- 
cluding oneor more remands, If the detention 
by the Police of an accused person for an 
indefinite period is illegal, where is the law 
authorising such detention in the case of 
a witness? There is no warrant either in 
principle or in Statute for detaining a wit- 
ness as such in Police custody. The posi- 
tion of an approver-witness differs from 
that of an ordinary witness only in one 
respect. He has secured immunity 
from prosecution by undertaking to 
give evidence relative to the crime, and 
some restraint has to be imposed upon his 
liberty untilhe has satisfied the condition 
on which he has obtained the pardon. It 
is accordingly provided by sub-s. 3 of s. 337 
that, unless heis already on bail, he shall be 
detained in eustody untilthe termination of 
the trial. 1t is, however, contended by the 
learned Government Advocate that an order 
under that sub-section must be passed by the 
Magistrate granting the pardon, and that 
he has the option to commit the approver 
either to Police custody or to Jail, The 
learned Oounsel has not cited any authority 
in support of his contention and we fail. 
to understand why a witness, even if he is 
an approver, should be placed in a worse 
position than an accused person. The law is 
jealous of the liberty of the subject and does 
not allow his detention by the Police unless 
there is a legal sanction for it, We are not 
aware of any provision of the law, and 
certainly none has been cited before us, 
which would warrant such detention. 

As observed by Lord Davey in Canada 
Sugar Refining Company v. Regina (1) every 
clause of á statute should be construed 
with reference to the context and the other 
clauses of the Act, so as, so far as possible, 
to make a consistent enactment of the 
whole statute or series of Statutes relating 
to the subject-matter”. Moreover, it is for 
the prosecution to satisfy the Court that the 
law places an approver in a position worse 
than that assigned to & witness or an.ac- 
cused person; snd this onus can be dig- 
charged only by citing some statutory 
provision which lays down in clear and 
unequivocal language that an approver 
must be detained in the custody of the 
Police. In a case of doubt or ambiguity 
the construction must be in favour of the 
personal liberty of thesubject. As pointed 
oat by Lord Abinger, O. B, “the principle 


_thata penal law ought to be construed 


strictly is not only a sound one but the 
(1) (1898) A, C. 735 at p. 741;-67 L. J. P, O. 126; 79 
L.T. 146, 
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only one consistent with 
tions The interpretation of Statutes has 
always, in modern times, been highly 
favourable to the personal liberty of the 
subject. and I hope will always remain 80. 
. Henderson v. Sherborne (2). Ex concesso, 
an approver, if not released on bail, is to be 
committed to custody in. pureuance of a 
judicial order, and in the case of these 
four approvers no order was passed by any 
Magistrate The learned Counsel stated at 
the commencement of his arguments before 
us that the Magistrate granting the pardon 
had made an order directing their de- 
tention in Police custody, but when asked 
to produce the order in question he ad- 
: mitted that there was no such order in 
writing. He, however, suggested that the 
failure of the Magistrate to direct their 
detention in Judicial custody should be 
taken as tantamount to his acquiescence 
in their detention in Police custody. It 
appears that the approvers were produced 
from the Police custody before the Magis- 
trate for tender of pardon, and were taken 
pack to Police custody after they had ac 
cepted the pardon and made their state 
ments. Itis clear that the Magistrate was 
never called upon to consider, nor did he 
apply his mind to the question of the 
custody of the approvers. 
. The learned Government Advocate does 
not suggestthat an approver must always 
be kept in Police custody, and that his 
detention in Judicial custody mustbe treated 
as illegal. And we have already pointed 
out that thereis no authority to support 
his contention that the Magistrate tender- 
ing pardon hasa discretion to direct the 
detention of the approver either in Police 
custody or in Judicial custody. But, assum 
ing for the sake of argument that such 
discretion is conferred by the law, there 
can be no conceivable objection to the 
High Oourt exercising it, more especially 
when the Magistrate had not, as stated 
above, passed any order on the subject. 
It cannot, therefore, be argued that the 
High Court acted illegally when it exercised 
the power which might have been 
exercised by a Magistrate subordinate to 
it. 

It is obvious that an approver is not a 
convicted prisoner, but when his deten- 
tion is ordered by a Oourt of Law under 
g. 337 (3) of the Code, he comes within the 
category of "Oriminal Prisoner" as defined 


our free institu- 


M (1836) 2M.& W.236 at. p. 239;6 L. J. M, C. 


N 
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by s, 3 (2) of the Prisons Act IX of . 
1894. And s. 4imposes upon the Local 
Government theduty of providing for pri- 
soners accommodation in prisons, ae ordain- 
ed by that Act. Moreover, the Officer-in- 
charge of a prison is enjoined by s. 1 of the 
Prisoners Act III of 1900 to receive and 
detain all persons duly committed to his 
custody by any Oourt. 

The learned Government Advocate also 
places his reliance upon a notification 
which was issued by the Local Government, 
while the prévious case was pending in the 
High Oourt. That notification directs the 
confinement of the approvers “in that por- 
tion of the Lahore Fort which is in the 
occupation of the Police." S, 58(1)of the 
Code of Criminal Procedure, under which 
this notification was issued, provided that 
“unless when otherwise provided by any 
law for thetime being in force, the Local 
Government may direct in what place any 
person liable to be imprisoned or committed 
to custody under this Code shall be con- 
fined". Now, this sub-section can come into 
operation only when there is no other law 
providing for the custody of an approver. 
But, as stated in the preceding paragraph, 
the Prisons Act makes ample provision for 
the detention of every person committed to 
custody by a Court of Law, and it is 
admitted that an approver can be commit- 
ted to custody only by a Oourf. 

Moreover, the sub-section empowers the 
Local Government to prescribe a place for 
the confinement of the person mentioned 
therein, and it cannot be invoked for the 
purpose of prescribing the custody in which 
he isto be kept. There can, however, be 
little doubt that the notification in question 
though nominally prescribing a place, 
amounts to a direction that the approvers 
shall be detained .in Police custody. Now, 
itis& wellrecognised doctrine that direc- 
tione, rules or bye-laws, issued under a 
statutory power must not be in excess of 
the power authorising them, nor repugnant 
to the Statute or to the general principles 
of law. We consider that the general princi- 
ples, no less than the rules governing the. 
custody of the accused persons, point to 
the conclusion that an approver cannot be 
detained in Police custody. The notifica- 
tion relied upon by the learned counsel 
forthe Orown must, therefore be held to 
be ultra vires. 

It isto be observed that the power con- 
ferred by the sub-section has not been 
exercised during the last fifty years except 
for the purpose of detaining these approvers, 
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‘and the learned Government Advocate has 
expressed his inability to indicate the 
special cases to which it was intended 
io apply. vs 
< We have 


bestowed our careful attention 
upon the arguments advanced on both 
Sides, and after considering the matter in- 
dependently of the previous judgment 
referred to above, we find that the conclu- 
sion reached by us coincides with the rule 
enunciated in that judgment. We must, 
therfore, hold that the applicant is detained 


in lawful. custody, and his application is 


accordingly dismissed. 
A M "Application dismissed, 


4 


“LAHORE HIGH GOURT. 
O1vi, KzrERENOE No. 22 or 1930, 
OS nl February 25, 1931. 
.. + Present :—Mr. Justice Bhide, and 
i Mr. Justice Tapp. f 
ISHAR DAS-——AssEssER—PETITIONER 
` TETEUS 
| Tug COMMISSIONER or INCOME 
. TAX, PUNJAB, NORTH WEST 
, FRONTIER anp DELHI PROVINCES 
: RESPONDENT. 

Income Tax Act(XI of 1922), s. 18, Proviso— 
Failure to keep proper accounts—Power to assess— 
Discretion of Income Tax Officer—Interference. 

Where a colliery proprietor has invested his money 
in mortgagesand loans and has kept proper and 
regular accounts of his income from the colliery 
but -has not kept an account of his income from his 
investments in mortgages .and loans, the Income 
Tax Officer is justified in making an assessment of his 
income from his investments, under the pro- 
viso tos. 13 of the Indian Income Tax Act, 
And once it is found that the proviso applies, the 
basis and method employed by the Income Tax 
Officer in. making the computation lie entirely 
within his discretion and the merits of these do not 
involve any question of law. 

-Oase referred under e. 65 (3) of the Income 
Tax Act XI of 1922, by the Commissioner of 
Income Tax, Punjab, North West Frontier 
and Delhi Provinces, with his No. R 14 (1) 5, 
dated the 7th July, 1930, for orders of the 
High Court. " 

Dr. Nand Lal, for the Petitioner. 

Messrs. J. N. Aggarwal and R. C. Soni, 
Advocates, for the: Respondent. A 


c 


ORDER. . 
Tapp, J.—In compliance with a man- 
damus granted by this Court the Gommis- 


sioner of Income Tax, Punjab, North West. 


Frontier Province and Delhi, has referred 
the following twoquestions for decision: — 
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(1) Where a colliery proprietor has invest- 
ed his money in mortgages and loans and 
has kept properand regular accounts of his 
income from the colliery but has not kept 
any account of his income from his invest- 
ments in mortgages and loans, is the Income 
Tax Officer justified in making an assess- 
ment of his income from his investments, 
under the proviso to 6,13 ofthe Indian 
Income Tax Act ? 

(2) Whether in such a case the amount of 
interest which had accrued to the assessee 
but not realised by him during the account- 
ing period, can be tteated as his assessable 
income. . 

In his statement of the case the Oommie- 

sioner has answered both the questions in 
the affirmative. 
. The petitioner is the proprietor of the 
Kapur Colliery at Pind Dadan Khan in the 
Jhelum District and in addition to his deal- 
ings in coal, carries on an extensive money- 
lending business. That this latter is not 
merely aside line is evident from the return 
made by him of hisincome from interest 
during the year 1926-27, This was at first 
given as Rs. 3,245 but later in a revised 
return as Rs. 6,348. 


It-hasbeen found as a matter of fact and 
is indeed admitted that for the Colliery 
pusiaess regular accounts are maintaineg 
but none in respect ofthe money-lending 
transactione, the reasons given bv the peti- 
tioner being that accounts were unnecessary 
as all loans were secured by mortgage- 
deeds. These deeds were produced and ex- 
&mined by the Income Tax Offieer who 
found, that in nearly every case the terms 
involved the payment of interest half yearly 
ana in event of failure the addition of such 
interest to capital. No method of accounting 
being employed, the Income Tax Officer, in 
accordance with the proviso tos. 13 of the 
Act treated all interest so eccruing, arising 
or received during the azcounting period of 
1926-27, and which he found amounted to 
Re. 15,759, as income. Adding this co the 
sum of Rs. 6,348 returned by the petitioner 
the total assessable income from interest 
was fixed at Rs. 22,107. This figure was 
subsequently reduced on appeal to Rs, 21916, 


Now once it is established that no method 
of accounting has been regularly employed 
or that the method employed is such that, in 
the opinion ofthe Income Tax Officer, the 
income, profits and gains cannot properly bè 
deduced therefrom the proviso to the section 
comes -into operation and the Income Tax 
Officer becomes the sole arbiter of the basis 


524 


on which and the manner in which, they 
shall be computed. 

Thus it seems clear that given a certain 
state of facts the law enjoins that a computa- 
tion shall be made upon some other basis 
: and in some other method, both these two 
factors being entirely within the discretion 
ofthe Income Tax Officer. The adoption of 
& particular basis and a certain method 

cannot in the circumstances giverise to any 
question of law. 

`The arguments of Dr. Nand Lal that the 
proviso is not applicable unless it is shown 
that there has been an income, profit or gain 
is entirely beside the point. 

For the above reasons I would hold that 
the answer to the first questionis clearly in 
the affirmative. 

‘In my opinion the second question does 
not ariseas once it is found that the proviso 
applies, the-basis and method employed by 
the Income Tax Officerin making the com- 
putation lie entirely within his discretion 
and the merits of-these do not involve any 
question of law. In the circumstances, it is 
unnecessary to set outandcomment on the 
authorities cited by Dr. Nand Lal asthey all 
relate to this particular point. 

I would direct that the petitioner do pay 
the costs incurred by the Oommissioner in 
‘all the proceedings in this Court. 

Bhide, J.—I concur. 
~. A,  . Reference answered accordingly, 





LAHORE HIGH COURT. 
Ci1viu Revision Petition No. 372 or 1930. 
March 16, 1931. 

-  Present:—~Mr. Justice Jai Lal. 
ISHAR SIN Se eee 


BISHAN SINGH—Dsraxpanr— 
RESPONDENT. 

` Civil Procedure Code (Act V of 1908), 0. IX, rr. 2,5 
—Failure to supply defendant's address—Dismissal of 
suit, legality of —Plaintiff's right to supply correct ad- 
dress within three months. 
: Where the plaintiff fails to supply the correct ad- 
dress of the defendant, the suit cannot be dismissed 
under O. IX, r. 2. The proper rule applicable to such 
a case is O. Ix, r. 5, and under that rule the plaintiff 
is entitled to furnish the address of the defendant 
within three months from the return made on the 
previous summons that the same has not been served 
for want of correct address, 

Civil Revision petition for revision of 


the order of the Subordinate Judge, Fourth 
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Olass, Nakodar (District Jullundur), dated 
the 6th day of February, 1930, 

Mr. L C. Mehra, for the Petitioner. 

JUDGMENT.—The petitioner is the 
plaintiff. He instituted a suit for recovery 
of Rs. 154-11 ena bond. On the 13th of 
November, 1929, the case was consigned to 
therecord room as he could not give the 
address of the defendant, the former sum- 
mons issued for that date having been 
returned with areport that the defendant 
could not be found. On the 4th of Feb- 
ruary, 1930, the plaintiff made an applica- 
tion that summons may be issued to the de- 
fendant on the address then furnished by 
him, but on the 6th of February, the 
Subordinate Judge rejected the application 
holding that “the suit had been dismissed 
under O. IX, rule 2". Order IX, rule 2 
has no application to the present case, 
That rule enables acourt to dismiss a suit 
if summons has not been served upon the 
defendant in consequence of the failure 
of the plaintiff to pay the Court-fee or postal 
charges (if any) chargeable for such 
service. In this case the suit was consign- 
ed tothe record room merely because the 
defendant's address was not furnished by 
the plaintiff. "To such a case O. IX, 1.5, 
applies That rule entitles A Oourt to 
dismiss a suit if a plaintiff is unable to 
furnish the address of the defendant within 
three months from the return made by 
the competent official on the previous 
summons, that the same had not been served 
for want of correct address. Now 
the returnin the present case was made on 
the 13th of November, 1929, and the applica- 
tion for fresh summons was madeon 
the 4th of February, 1930, 2, e , within three 
months. No question of ihe dismissal of 
the suit, therefore, could arise at that stage. 
The order of the Subordinate Judge reject 
ingthe application for issue of summons 
to the defendant on the ground that the 
suit had been dismiseed under O. 1X, rz 
is, therefore, erroneous. 

I accept the petition and setting dda 
the order of the Subordinate Judge return 
the case to him with direction to proceed 
with it in accordance with law. 

A. Petition accepted. 
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LAHORE HIGH COURT. 

Orvin Revision Petition No. 753 or 1930. 

March 20, 1931. 

Present :—Mr. Justice Bhide. 
LADHA RAM AND OTHERS—IÍNSOLYENTS 
— PETITIONERS 
versus 
PRABH DIAL AND OTHERS— RESPONDENT. 

Provincial Insolvency Act (V of 1920), s. £1—Assets 
less than-eight annas in the rupee—Refusal to grant 
absolute discharge—Discretion of Court—Interference 
in revision—Second application, competency of. 

Where an Insolvency Court passed an order refus- 
ing absolute discharge on the ground that the assets 
of the insolvent were insufficient to pay eight annas 
in the rupee and the insolvent appealed contending 
that the Court should, under the circumstances, have 
granted a conditional order of discharge: 

Held, that under s. 41, Provincial Insolvency Act, the 
Court had a discretion in the matter and the question 
whether it would have exercised a better discretion 
if it had acted under cl. (b) or cl. (e) of 8.41 (2), was 
not one which could properly be raised in revision. 

Held, also, that the order did not prevent the in- 
solvent from applying for discharge again. 

Thana Velayutta Nadar v. Subramania Pillai (1) 
and Mul Chand v. Official Receiver, Aligarh (2) re- 
ferred to. 


Petition for revision of the order of the 
District Judge, Sialkot, dated the 13th 
August, 1930, affirming that of the Senior 
Subordinate Judge, Sialkot, dated the 24th 
March, 1930, 


Mr. Basant Krishan, for the Petitioners, 

Mr. Mool Chand, for the Respondents. 

JUDGMENT.—The assets of the insol- 
vent in this case having been found to be 
insufficient even to pay eight annas in thé 
rupee, the Oourt refused to grant him an 
absolute order of discharge under s. 42 ofthe 
Provincial Insolvency Act. The insolvent 
appealed to the learned District Judge who 
affirmed that order. The insolvent has now 
preferred a petition for revision to this 
Court. 

The learned counsel for the petitioner 


conceded that under s. 42 of the Provincial . 


Insolvency Act the Court was bound to 
grant an absolute order of discharge when 
the assets were found to be insufficient even 
to pay eight annas in the rupee, and it was 
further found that the insolvent had been 
dishonest and had fabricated accounts. He, 
however, contends that a conditional order 
of dischargeshould have been granted as it 
would not be open to the insolvent to apply 
for discharge again. 

The provisions of s. 41 of the Provincial 
Insolvency Act, however, show that it was 
discretionary with the Court to pass one of 
the three orders mentioned therein. The 
Court of first instance has expressly noted 
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that it would be open to thé in&olvent to 
filea fresh application for discharge if 
circumstances at any subsequent time 
become favourable to him. Thesame view 
was endorsed by the learned District Judge. 
This view is supported by Thana Velayutia 
Nadar v. Subramania Pillai (1). In Mul 
Chand v. Official Receiver, Aligarh (2), there 
seems to have been a differenceof opinion bet- 
ween the Judges but even there a second ap- 
plication was not considered to be barred in 
all circumatances. The question whether the 
Courts would have exercised better discre. 
tion if they had acted under cl. (b) or (c) of 
sub.s.2 of 8. 41 is not one which can be 
properly raised in revision. The wording 
ofs.4lof the Provincial Insolvency Act 
shows thatitis open to the insolvent to 
apply for his discharge at any time, though 
it is obligatory for him to make an applica- 
tion in the first instance within such time as 
may have been fixed by the Oourt af the 
outset, I see, therefore, no adequate ground 
for interference in revision with the order 
passed and dismiss the petition, but in 
view of all the circumstances I leave parties 
to bear their own costs in this Court, 

A, Petition dismissed, 

1) 109 Ind. Cas. 636; A. I, R. ; ; 

(D 109 ind I, R. 1928 Mad. 609; (1928) 


(2) 124 Ind, Oas. 410; A. I, R. 1930 All. 471; (1 
A. L. J. 316; 52 A. 385. - ; (1930) 


LAHORE HIGH COURT. 
MieosLLANEOUS Frest O1vin APPEAL 
No. 2145 or 1930. 
. March 16, 1931. 
Present :—Mr Justice Jai Lal, 
PRITAM SINGH-AUOTION-PUROHASBR 
— APPELLANT 
versus 
Tiru NIHAL OHAND-GOPAL DAS 
TRRoUGH MOOLA MAL, MANAGER 
DEOREE-HOLDERS AND (2) Firm RAM DIAL 
MULKH RAJ tarovcH RAM DIAL 
— JUDGMENT DEB TOBs— RESPONDENTS. 
Civil Procedure Code (Act V of 1908)0. X XI, r. 90— 
Execution sale—Material irregularity—Right of auc- 
tion-purchaser to apply for setting aside sale—Person 
whose interests are affected by the sale, meaning of. 
The expression ‘any person whose interests are 
affected by the sale’ in O. XXI, r. 90, Civil Procedure 
Code, is not confined to persons whose interest in 
the property sold existed independently ofthe sale, 
butis wide enough to include the auction-purehaser. 
An auction purchaser, therefore, is competent to 
make an application under O. XXI, r. 90, Civil 
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Procedure Code, to” setasidea sale on-the ground of 
material irregularityin publishing or conducting 
it : 


16. 

Ravi Nandan Prasad v. Jagar Nath Sahi (4) and 
Bhauiriseth Gopala Krishnayya v. Pakavati Pedda 
Sanjiva Reddy (5), followed. 

Surendra Nath Das v. Ala-ud-din Mistry (1), Khetre 
Mohan Datta v. Sheikh Dilawar (2) and K.V. A.L 
Chettyar v. M: P. Maricar (3), not followed. 

. Miscellaneous First Appeal from the order 
of the Senior Subordinate Judge, Amritsar, 
dated the 15th November 1930, 

- Mr. Fagir Chand tor the Appellant. 

: Mr. M. C. Mahajan for the Respondent. 

JUDGMENT.—The appellant having 
purchased immovable property in an 
auction sale held in execution of a money 
decree made an application under O. XXI, 
r. 90, praying that the sale be set aside on 
the ground of material irregularity in 
publishing it, which material irregularity 
had caused him substantial injury. He 
alleged that in the proclamation of sale 
it was stated that the property was unincum- 
bered but that subsequent to the purchase 
by him he had discovered that it was sub- 
ject to a mortgage and that but for the 
irregularity in withholding the information 
as to the existence of the mortgage in the 
proclamation of sale he would not have 
made a bid for the amount for which he 
purchased the property. The learned 
Senior Subordinate Judge has dismissed 
the application merely on. the ground that 
the appellant has no locus standi to make 
the application under O, XXI, r. 90 of Civil 
Procedure Oode. That rule inter alia 
enables any person whose interests are 
affected by the sale to apply to set it 
aside on grounds mentioned therein. The 
question there is whether an auction- 
purchaser under the circumstances specified 
above is a person whose interests are affect- 
ed by the sale, 

Mr. Mehr Ohand Mahajan for the respon- 
dent contends that a person whose interest 
in the property sold is created by the sale 
itself is not “a person whose interests are 
affected by the sale" and that the rule in 
question contemplates a person whose 
interests in the property sold existed in- 
dependently of the sale and that therefore 
an auction-purchaser is not competent to 
make an application under O, XXI, r.. 90. 
This contention is supported by three High 
Oourts-the Calcutta High Court in Surendra 
Nath Das v, Ala-ud din Mistry (1),the Patna 
High Court in Khetre Mohan Datta v. 
Sheikh Dilawar Datta, (2) and the Rangoon 

(1) 116 Ind. Cas. 156; A. I. R. 1928 Cal. 828; 49 Q. L. 
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` (2) 46 Ind. Oas, 614; 3 P. L. J. 614; 5 P.L. W. 151, 
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High Court in. K.Y. A.-L. v. M. P. Maricar 
Chetiyar (3). The appellant’s conten- 
tion on the other hand is supported by 
Rai Nandan Prasad v. Jagar Nath Sahi 
4) and Bhauiriseth Gopal Krishnayya v. 
Pakavati Pedvo Sanjeeva Reddy (5) a judg- 
ment of the Madras High Oourt 

lt seems that the previous view taken in 
the Oaleutta High Court is in support of 
this latter view. The matter is fully 
discussed in Rani Nandan Prasad v. Jagar 
Nath Sahi (4) and no useful purpese will 
be served to repeat what is stated therein, 
All that I wish to add is thatI respectfully 
agree with the view taken in that case, .I 
hold, therefore, that the appellant had 
under the circumstances mentioned by hini 
a locus standi to apply under O. XXI, r. 90 
that the sale be set aside. Whether there 
is any substance on the merits of his 
application has not been adjudicated upon 
by the learned Senior Subcrdinate Judge 
and I express no opinion on the question. 

Accepting this appeal I set aside the order 
of the Senior Subordinate Judge and 
remand thecase to him with direction to 
proceed with the application in. accordance 
with law. Parties will bear their own 
costs of these proceedings. 

A. Appeal allowed, 


ae 114 Ind. Oas. 938; 6 R, 621; A. L R.1929 Rang. 


(4) 87 Ind. Cas, 278; 47 A.479; 23 A. L. J. 233; L. R. 
6 A. 229; Oiv; A.I. R. 1925 All. 495. 
KO 55 Ind. Oas 333; 11 L. W.184; (1920) M, W. N. 
152; 38 M. L.J. 228, 


LAHORE HIGH COURT... 
MISOnLLANEOUS Sgconp APPEAL No. 1121 
or 1930. x 
March 11, 1931. 
Present :—Mr. Justice Jai Lal. 
GOPAL DAS— On«prTOR— ÀPPRLLANT, 
f versus 
OFFIOIAL REOEIVER, SIALKOT, AND 
ALI MUHAMMAD DEBTORS AND 
Co-OPERATIVE BANK SAMBRIAL AND 
OTHERS, OREDITORS—RESPONDENTS . , 

Provincial Insolvency Act (V of 1920), s. 4—Appeal 
against order granting conditional discharge— Official 
receiver, whether necessary party—Second appeal by 
creditors alone— Maintainability. 

An insolvent applied for his discharge. The appli- 
cation was opposed by the creditors and the Official 
Receiver. An order granting conditional discharge 
was made, The insolvent appealed without implead- 
ing the Official Receiveras a party. The appellate 
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Court modified the conditions. Both the insolven 
and the creditors preferred second appeals: 

Held (i) that the order appealed against was not 
one covered by s. 4 ofthe Provincial Insolvency Act 
and consequently no second appeal lay; 

(33) that though the Official Receiver was a neces- 
sary party to the appeal tothelower Court, as he 
had not appealed, there was no reason to interfere 
in revision at the instance of a creditor who was given 
opportunity to be heard in the lower Appellate Oourt 


Miscellaneo:s second appeal from the 
erder of the District Judge, Sialkot, dated 
the 27th March, 1930, moditying that of the 
Senior Subordinate Judge, Sialkot, dated 
the lst October 1929. 


Mr. N. C, Pandit for the Appellant 
å Mr. Ghulam Rasul Khan for the Respon- 
ent. 


JUDGMENT.—The respondent, Ali 
Muhammad, having been adjudicated an 
insolvent, applied for hisdischarge. The 
insolvency Court granted him a conditional 
discharge. His application had been oppos: 
ed by the creditors and the Official Receiver. 

He appealed to the District Judge agBinst 
the conditions on which the discharge had 
been granted to him, butin the appeal he 
did not implead the Official Receiver as 
a respondent. The creditors were, however, 
impleaded. An objection was taken before 
the District Judge that the Official Receiver 
was a necessary party to the appeal, The 
learned Judge, however, held that the 
absence of the Official Receiver was merely 
an irregularity and, after noting, this 
fact, proceeded todispose of the appeal 
on the merits and modified the terms on 
which the conditional discharge had been 

. granted. Against this decision two ap- 
peals have been preferred to this Court; one 
by one of the creditors, Gopal Das and the 
other by the insolvent himself, 

A preliminary objection is taken on 
behalf of the respondent, the insolvent that 
no second appeal lies to this Oourt Re- 
ference is made to s. 4 of the Provincial 
Insolvency Act, and it is contended that it is 
only orders made under that section which 
are subject to asecond appeal to this Court 
provided, there is a question of law involved 
and it is further contended that the 
order in question does not fall under 
s. & of the Provincial Insolvency Act. The 
counsel for the appealing creditor con- 
tends thatthe order does fall under s. 4 


and invites my attention to his prayer - 


in the memorandum of appeal that, if no 
appeal lies, the appeal may be treated as 
a petition for revision. I am of opinicn 
that the order appealed against ig not 
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covered by s. 4 of the Provincial Insolvency 
Act and consequently no second appea 
lies to this Court The Official Receiver 
has been impleaded as a respondent before 
me but has not appeared. The appeal is 
by one of the creaitors who contested the 
prayer of the respondent in both the Oourts 
below. Though I am of opinion that the 
Official Receiver was a necessary party to 
these proceedings and probably he was the 
only proper party inthe application, still, 
having regard tothe fact that he has not 
appeared before me and has not claimed to 
be impleaded in these proceedings or con- 
tested the correctness of the order of the 
discharge passed in his absence, I am not 
bound to interfere on revision at the in- 
stance of acreditor who was given full op- 
portunity to be heard in the lower Appel- 
Jate Court. Both the appeals are con- 
sequently dismiesed. I make no order as to 
costs in both the appeals. 
A. Appeal dismissed. 


LAHORE HIGH COURT. 
FineT Orvin APPEAL No, 1199 or 1939. 
December 4, 1930. 

Present: —Mr. Justice Jai Lal. 

BUA DITTA MAL AND crazzs— 
APPELLaNTS, 

Versus 
DEVI DITTA MAL— RESPONDENT, 

Succession Act (XXXIX of 1925), ss. 278, 267—Will 
—Application for Letters of Administration—Scope of 
enquiry—Applicant, whether bound to preduce Will. 

Where a Will is propounded and an application 
is made for Letters of Administration with the Will 
annexed, the only question for decision is whether 
the Will has been proved to have been duly executed. 
Itis not the function of the Court fo go into the 
question of the validity of the Will with reference 
to the nature ofthe property disposed of by it. That 
matter must be left to the parties to be contested 
in separate proceedings. 

There is no provision of law which provides that 
the petitioner for Letters of Administration, with 
the Will annexed, must produce it from his own 
custody and with the petition. It is quite sufficient 
if he has interest in the administration of the estate 
and can establish the existence of the Will and, if 
necessary, can secure the produciion thereof by the 
person in whose Possession it is, 

Mr. Shiv Charan Das, for the Appellanis. 

Mr. Nawal Kishore, for the Respondents. 

JUDGMENT.—This is an appeal by 
Bua Ditta Mal and two of his sons against 
an order cf the District Judge of Gurdas- 
pur, granting Letters of Administration 


with the Will annexed to the estate of Surjan 
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Mal, to. his kon Devi Ditta Mal. Of the 
appellants, Bua Ditta Mal is also a son of 
Surjan Mal and the remaining two are the 
sons of Bua Ditta Mal. Bhag Mal, another 
son of Bua Ditta Mal, is a respondent in 
the case, and has throughcut supported 
evi Ditta Mal. 
ete Mal, it appears, died on 7th De- 
cember, 1928 at the age of 90 or 95. It was 
alleged that he had executed a Will on 11th 
'Beptember,1913, whereby he disposed of 
his property dividing the same between his 
two sons after bequeathing one shop to his 
daughter Musammat Bua Ditti.. i 

The grant of Letters of Administration was 
opposed by the appellants on the ground, 
that the Will propounded by Devi Ditta 
Mal had not been executed by Surjan Mal. 
It was further alleged that the latter was 
too old and weak of intellect to under- 
stand the nature of the document signed 
by him if he signed it at all. An cbjection 
was further taken that the property: dis- 
posed of by the Will was the ancestral 
property of Surjan Mal and was thus the 
co-parcenary property of the deceased and 
his descendants and could not therefore be 
disposed of by the Will which therefore, 
it was alleged, was invalid, 

The learned District Judge has held 
that this last objection was not open to the 
caveatorsin these proceedings, because the 
only function of the Oourt in such proceed- 
ings is to determine whether the Will was 
executed by the deceased while he wasin 
possession of his senses, in other words, 
while he. had a disposing mind. He has held 
that the execution of the Will by Surjan 
Mal has been proved and that the testator 
had atthe time of the execution thereof 
a ‘disposing mind. 2 i 

So far as the first question is concerne 
it was half-heartedly contended by the 
learned counsel for the appellants that the 
District Judge should have given a finding 
whether the property disposed of by the 
Will was or was not theco-parcenary property 
of the appellants, the respondents and the 
deceased. His contention was that, ifa 
finding had béen given by the District 
Judge, he would have been able to show 
that there’ was no property to administer 
in respect of which any Letters of Adminis- 
tration could be granted by. the District 
Judge. In support of this contention re- 
liance was placed on Uttam Devi v, Dina 
Nath (1), a judgment of a Judge in Oham- 
bers of the Ohief Court of thePunjab. In that 


(1) 51 Ind, Cas; 651; 56 P. R. 1919; 89 P. L. R, 1919. 
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case it was held that Letters of Administra- 
tion in respect of the co-parcenary property’ 
of a joint Hindu family could not be 
legally granted. Itis not necessary for me 
to go to the length of discussing the cor- 
rectness or otherwise of the decision, be- 
cause, in my opinion, it is clearly distin- 
guishable from the present case, In this 
case we are not concerned with the case 
of an application for grant of Letters of Ad- 
ministration. On the other hand, in this 
case a Will has been propounded by the 
petitioner, Devi Ditta Mal, and the prayer 
isfor grant of Letters of Administration, 
with the will annexed, and the only ques- 
tion for decision is whether the Will has 
been proved to have been duly executed. 
There is ample authority in support of 
the proposition that in such cases it is 
not the function of the Court to go into 
the question of the validity ofthe. Will with 
reference to the nature of the property dis- 
posed of by it. That matter must be left 
to the parties to be contested in separate 
proceedings. 

At this stage it will be convenient to 
dispose of another objection raised by Mr, 
Shiv Charan Das, that the application by 
Devi Ditta Mal was not competent because 
the Will was not produced by Devi Ditta 
Mal with the petition. What really hap- 
pened is this, in the petition it was alleged 
that the Will was in possession of Bhag 
Mal, and a prayer was made that he would 
be directed to produce it. Later, however, 
Devi Ditta Mal obtained the Will -from 
Bhag Mal and produced it in Court. I am 
not aware of any law which provides that 
the petitioner for Letters of Administration, 
with the Will annexed, must produce it 
from his own custody and with petition. 
It is quite sufficient if he has an interest 
in the administration of the estate and 
can establish the existence of the will and, 
if necessary, can secure the production 
thereof by the person in whose possession 
itis. Thereis in my opinion, rio force in 
this objection. (His Lordship after consider- 
ing evidence held that the due execution 
of the Will by Surjan Mal was established.) 
It is a significant circumstance that the 
Will was executed by Surjan Mal about 
15 years before his death and this is a very 
strong circumstance which goes to support 
the testimony of the witnesses as to his 
understanding and approving the contents 
thereof and therefore as to his being of a 


disposing mind. I dismiss this appeal 
with costs. ` 
A. Appeal dismissed, 
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OUDH CHIEF COURT. 
URIMINAL Revision No. 42 or 1931. 
April 15, 1931. 

Present :—Mr. Justice Bisheshwar Nath 

Brivastava and Mr. Justice Kisch, 
KHUMAN-—ACOUSED—A PPLICANT 
versus 
EMPEROR-—-OrrosrTE PARTY. 

Criminal Procedure Code (Aet V of 1898), ss. 286,287, 
4389—Charge jor principal offence—Conviction for 
abetment —Permissibility—Test-— Penal Code (Act XLV 
of 1860), ss. 109, 325—Hurt—Abetment by presence, 

No universal rulecan be laid down to the effect 
that in no case is a conviction for abetment permis- 
sible where only the principal offence has been 
charged, The test is whether the same facts support 
a chargefor abetment as well as a charge for the 
principal offenee, or would the addition of a charge 
for abetment introduce new facts which the accused 
had been given no opportunity to meet. 

Thus, if the abetment preceded the commission of 
the principal offence or involved the imputation of 
collateral circumstances constituting the abetment 
which were distinct from the circumstances consti- 
tuting the actual offence, then, on a charge of the 
principal offence, it would not be right to convict the 
accused of abetment of that offence because it could 
not be said thathe had been given an opportunity 
to meet the facts which constituted the alleged abet- 
ment. But,ifon precisely the same facts charges 
might have been framed both of the commission of 
the principal offence and of the abetment thereof, the 
case comes within the purview of ss. 236 and 237, 
Oriminal Procedure Code, and the High Court may, 
in exercise of either its appellate or its revisional 
powers, alter the conviction for the principal offence 
to onefor abetment thereof, although the offence of 
abetment was not separately charged against the 
accused. [p. 531, col, 1J 

Revision from an order, of the Additional 
Sessions Judge, Hardoi, dated the 27th 
January 1931. 

Messre. S, C. Das and J. K. Banerjee, for 
the Applicant. 

Mr. H. K. Ghose, Government Advocate, 
for the Opposite Party. 

JUDGMENT.—This application and 
reference arise out ofa most unfortunate 
incident due to the bad blood existing bet- 
ween rival zemindars of village Gaura Danda 
in the District of Hardoi The zemindars 
themselves are ladies, and it appears to be 
their servants who are carrying on the feud. 
One Asharfi Lal is the agent of one of these 
zemindars, Musammat Ram Piari and one 
Murat Singh is an influential man on the 
side of the rival zemindar and the enemy 
of Asharfi Lal, Ohbedan Kahar is a tenant 
of both gemindars. 

It is alleged that in pursuance of this 
feud Asharfi Lal with alarge body of men 
proceeeded onthe 23rd of March 1930 to 
reap the crop in Ohhedan's fields situated in 
Musammat Ram Piar's zemindari on the 
pretext of the distraint for arreare of rent 
which was not in fact owing. Chhedan 
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and his wife, Musimmat Maharani went to 
remonstrate and Musammet Maharani was 
accompanied by her seven years old 
daughter Tejkoria. Asharfi Lal's party 
assaulted Chhedan and his wife with lathis. 
Ohhedan received two simple injuries 
Musammat Maharani also received two 
blows which must have been very slight, as 
no mark was visible when her person was 
examined the next day, but a more severe 


' blow, that was no doubt simed at Musame 


mat Maharani, accidentally fell on the head 
of her little daughter fracturing her skull 
and killing her on the spot, 

Asharfi Lal caused Ohhedsn to be bound 
with rope and sent him under the charge of 
the chaukidar to the Police Station with 
directions to the latter to report that 
Ohhedan had murdered his own daughter 
in order to implicate him (Asharfi Lal) 
falsely. Musammat Maharani also went to 
the Police Station and recorded a report in 
which ,Khuman,  Jawahir and Samle 
members of Asharfi Lal's party, were 
accused of beating her, her husband and 
her daughter and the blow that caused the 
death of her daughter was stated to have 
been inflicted by Khuman. 

Asaresult of the Police investigation 
Ohhedan was put on his trial under s, 302 
Indian Penal Code but was acquitted by the 
Court of Sessions, the allegation that he 
had killed his daughter being found to be 
false. Musammat Maharani alleged that 
she had named Asharfi Lal and Salig Ram 
as wellas the three persons whose names 
appear in her report, but the Police had 
dishonestly omitted to record the names of 
Asharfi Lal and Salig Ram. She preferred 
a complaint in Court against all five persons 
which resulted in the proceedings with which 
we are concerned. 

These five persons were committed far 
trial for offences under s.147 and se, $23 
and 304 read with s. 149 of the Indian Penal 
Code. The learned Assistant Sessions 
Judge who tried the case acquitted Asharfi 
Lal, Salig Ram, Jawahir and Samle on the 
ground that Asharfi Lal and Saiig Ram had 
not been named by Musammat Maharani in 
her frat report and that the evidence of the 
alleged eyc-witnesses was unreliable. Hig 
reasons for disebelieving the evidence of 
these witnesses were that Raghu was a 
casual witness, who hed not given any 
satisfactory explanation of his presence and 
had not been mentioned as a witness to the 
occurrence in Musammat Mabaraeni's report; 
that Mata Din had also not been named by 
Mus*mmat Maharan in het fiet report or ia 
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her complaint and was on bad terms with 
Aeharfi Lal, and:that the remaining two, 
Tilak: and Lachhman, were’ under the 
influence of Murat Singh, the enemy of 


-... . Asharfi Lal. He, therefore, held that the 


DE 
^ 


' 


< tevidence of these witnesses was not to be 


t relied upon and he was not prepared to 
‘convict these accused on the evidence of her 
complainants, Ghhedan and Musammat 
Maharani alone, As to Khuman he con- 
sidered that the evidence of Chhedan and 
Musammat Maharani was  sufüciently 
corroborated by the admitted presence of 
Khuman on thespot and the statement of 
Musammat Maharani in her report at the 
Police Station thatit was a blow from 
Khuman’s lathi that had fallenon the head 
of the-child Tejkoria. He accordingly 
convicted Khuman of sn. offence under 
s. 325, Indian Penal Code, in respect of the 
injury to Tejkoria and also of an affence 
under s, 323, Indian Penal Code, for causing 
simple hurt to Ohhedan and Musammzct 
Maharani. He sentenced Khuman to two 
years’ rigorous imprisonment under a. 325 
andto one year's rigorous imprisonment 
under s. 328, Indian Penal Code, the sent- 
ences to ron concurrently. 

On appeal to the Sessions Judge the 
convictions and sentences were affirmed, 

In the course of his judgment the learned 
Sessions Judge observed that in his opinion 
the trial Court should not have rejected the 
evidence of two of the alleged eye-witnesses 
Raghu and Lachhman, 


In a separate proceeding the learned . 
Judge referred the case to this Court under ` 


8,438 of the Code of Criminal Procedure 
recommending the enhancement of sentence 
passed on Khuman onthe ground that it 


-offance. eran 
In his application in revision Khuman 


seeks to heve the convictions and sentences , 
He also opposes the reference for 


get aside. 
enhancement of his sentence, - 

The learned Counsel for Khuman has 
‘taken us through the evidence of the 
witnesses Raghu and Lachhman in support 
of his contention that the observations of 
the trial Court with regard tothe unreli- 


ability of. these witnesses were justified, 


and we are bound to. observe that the 
grounds given by. the learned Assistant 
Bessions Judge for discrediting their 
evidence find support in their statements 
and documentary. evidence produced by the 
defence, . DUM 
It in nleo coniended on hebalf of Khuman 
fiat the lenned Beeglora Judge hun aver 
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looked the fact that Musammat Maharani in 
her statement on oath made as a witness in 
the triel Court definitely resiled from -the 
allegation in her report that it was Khuman 
who had struck her daughter and said that 
all the five persons named by her beat ail 
three of them and she cannct say whose blow 
it was that struck her daughter. Itis clear 
that, coming out of the mouth of the dead 
girls own mother, this evidence must 


. be accepted. We are, therefore, left withthe 


evidence that Khuman wae present on the 
spot with a lathi and that he. used that 
lathi against Ohheddan or his wife or both. 
There is nothing in this evidence to identify 
Khuman as the person who inflicted the 


‘fatal blow on the child 'Tejkorie. This 


injury was the cnly grievous injury caused 
in the effray, and it is, therefore, clear to us 
that with the failure of the charge under 
s. 143 and the acquittal of all his co-accuged 
the conviction of Khuman for an offence 
under 8. 325, Indian Pena! Code, cannot be 


. supported, 


For the same reasons it is obvious that tho 
reference for enhancement of sentence can- 
not be accepted. 

Similarly, there is nothing in such evi- 
dence to establish that it was Khuman who 
actually inflicted any of the injuries on 
Chhedan and Musammat Maharani. The 
liability for these injuries, that would have 
attached: to. him had the charge under s, 149, 
Indian Penal Code been established ceases 
to exist when he alone has been convicted, 
and on these grounds his learned Counsel 
has contended that Khuman is entitled t 
2 complete acquittal. i 

We are unable to share this view. 


lan € : Khuman's presence on the spot is admitted. 
was ingdequate in view of the gravity of the. 


We are favourably impressed with the evi- 
dence given by Musammat Maharani and 
neither her evidence nor that of Ohhedan 
has been questioned before us. Thus the 
evidence clearly establishes that Khuman 
came ta the spot armed with a lathi and that 
he used that lathi against Cbhedan or his 
wife or both. I, therefore, he did not 
inflict any of the injuries himself, he at 
gny rete intentionally aided the infliction 
of such injuries by other persons within - 
the meaning of 8.107, of the Indian Penal - 
Code. . In our opinion by his presence at 
the assault with a lathi which he actively 
used he intentionally aided the persons, 
whoever they may have been, whe were 
assaulting Ohhedan and the members of 
hia family and thus committed an offence 
undar p, 322, read with r, 10?, of the Indian 
Penal Code, There ig no quistion of hig 
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having abetted the infliction of the injury 

on the child, as admittedly this was a pure 

accident and it was nobody's intention to 

strike the child; but he did abet the beat- 

ing Musammat Maharani and her hus- 
and, 


Against this view of the case, it is con- 
tended by the learned Oounsel for Khuman 
that s. 423, of the Oode of Oriminal Pro- 
cedure does not empower this Court to alter 
the conviction for an offence under s. 323, 
into a conviction for the abetment of that 
offence, Weare not aware of any case in 
which a ruling on this subject has been 
given by this Court. To usit appears that 
no universal rule can be laid down to the 
effect that in no case is a conviction for 
abstment permissible, where only the prin- 
cipal offence has been charged. The ques- 


tion to. be considered is what were the facts - 


constituting the charge. Would the same 
facts support a charge for abetment as well 
asa charge for the principal offence, or 
would the addition of a charge for abatment 
introduce new facts which the aceused had 
been given no opportunity to meet. Thus 
‘if the abetment preceded the commission 
of the principal offence, or involved the 
imputation of cellateral circumstances con- 
stituting the abetment which were distinct 
from the circumstances constituting the 
actual offence, then on a charge of the prin- 
cipal offence, it would not be right to con- 
vict the accused person of abetment of 
that offence, because it could not be said 
that he had been given en opportunity to 
meet the facts which constituted the alleged 
abetment, But,if on precisely the same 
facts charges might have been framed both 
of the commission of the principal offence 
and of the abetment thereof it seems to us 
that the case comes within the purview of 
as. 286 and 237 of the Oode of Criminal 
Procedure and that this Court may, in exer- 
cise of either its appellate or its revisional 
jurisdiction, alter the conviction for the 
principal offence to one for abetment there- 
of although the offence of abetment was not 
separately charged against the accused. 
This appears to be the view of the law that 
has been taken by several of the High Courts 
in India who have had the occasion to con- 
sider the question. In Padamanabha Panji- 
kanya v. Emperor (1),it was laid down that 
the power given to the Appellate Oourt 
under s. 423 of the Code of -Oriminal Pro- 
cedure to alter a findiag “cannot be used 
arbitrarily but only in accordance with the 
other provisions of the Oode, Those provi. 
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sions are to be found in sa, 237 and 238 of 
the Criminal Procedure Code" 

The learned Judges held that neither of 
these sections covered a case like ihe one 
before them. The matter came up again 
before a single Judge of the same High 
Oourt in Yeditha Sobbaya v. Emperor (2), 
who agreed with the view of the law laia 
down in Padamhnabha Panjkannaya v. 
Emperor (1), and pointed out that the 
decision procseded on the application of 
the principles of ss. 236 and 237 of the 
Oriminal Procedure Code to the particular 
facts of the case and did not lay down a 
univeral rule that in no case can & convic- 
tion for abetment be possible where the 
charge was only one of the principal offence. 
The learned Judge observed that “she Act’ 
lays down no specific provision with respect . 
to the question to be decided. But the 
principle is laid down in ss. 236 and 227." 

Applying this principle to the case before 
him he came to the conclusion that the 
accused could be convicted of the abet- 
ment of the offence of criminal breach of 
trust, although he had been charged with 
the substantive offence. The same view 
was taken by the Allahabad High Uourt in ` 
Mahabir Prasad v. Emperor (3), in which 
the case last mentioned was referred to with 
approval and it was held that the principle 
underlying the two rulings is that no man 
should be convicted of an offence which he 
has not had an opportunity of answering 
In the case of Hulas Chand Baio 
v. Emperor (4), the same point was 
raised and the view was expressed, in some- 
what general terms, that the accused could 
not be convicted of abetment of the offence 
when he had been charged. with’ 
the substantive offence. No authorities, 
however, were referred to and the case 
was not decided on this point. The accused 
who had been convicted under s, 420, 
read with s. 114 Indian Penal Code, on a 
charge under s. 420, only was ecquitted on 
the-merits. In a later case which came up 
before another Bench of the rame High 
Oourt—Kadira v. Emperor (5)—the Jearned 
Judges held that if cannot be leid down ag 


(1) 5 Ind. Oas. 145; 33 M. 264; ? M. L. T. 79; 20M, 
L. J. 84; 11 Cr. L. J. 49, 
' (2) 15 Ind. Oas. 85; 33 M. L. J. 722; 13 Or, L.J 
53; (1912) M. W. N. 725; 12 M. L, T. 23. 3 
(3) 97 Ind. Oas. 430; 24 A. L. J, 998; 27 Cr, Ty d, 
1118; L. R. 7 A. 180 Or; A, I, R, 1927 All 385; 49 A, 
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(4) 99 Ind. Cas. 34; A. I, R. 1997 Oal, 63; 44 0. L 
J) Tad, Qui. 677: AT, 1928 Cal 
) Ad, WAB, i n XM al, 466; 20 Os, 
uS 1093, A ' 
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a universal rule that in no circumstances 
whatsoever, where there is a charge of & sub- 
stantive offence, and there is no charge of 
abetment of that substantive offence, can 
the person so charged with the substantive 
offence be convicted of abetment of that 
offence, The answer to that question really 
depends whether or not prejudice has been 
caused to the accused by reason of the con- 
viction of the substantive offence in the 
absence of a charge therefor. The same 
view has been taken by the Rangoon High 
Oourt in Joseph v. Emperor (6). This is in 
our opinion the correct view of thelaw 8nd 
it appears to us to be the common sense, 
view and in accordance with the principle 
laid down in ss. 236 and 237 of the Code. 

We accordingly set aside the conviction 
and sentence of Khuman under s. 325, 
Indian Penal Code. We alter his convic- 
tion unders. 323, Indian Penal Code, to a 
conviction under s. 323, read with s. 109, 
indian Penal Code and maintain the sent- 
ence of one year's rigorous imprisonment. 
We reject the reference for enhancement of 
sentence and direct that the record be 
returned. 

A. Conviction altered, 

(6) 85 Ind. Cas, 236; A. I. R. 1925 Rang. 122; 3 Bur. 
L, J. 265; 26 Or, L. J. 492; 3 R. 11, 





OUDH CHIEF COURT. 
First Orvic APPRAL No. 27 or 1930. 
December 23, 1930. 

Present :—Mr. Justice Raza and Mr. Justice 
Bisheshwar Nath Srivastava 
Musammat MANTURA, AND ANOTHER— 
DEFENPANTS—ÀPPELLANTS. 

. versus 
Thakur JAGMOHAN SINGH AND ANOTHER 
PLAINTIFFS AND OTRERS—DEFENDANTS— 
RESPONDNTS, 

Practice—A ppellate Court—Appreciation of evidence 
—Finding of trial Court, value of—Transfer of Proper- 
ty Act (IV of 1882), s. 66—Mortgage—Perpetual lease by 
mortgagor—V alidity—Fraud—Evidence of fraud— 
Circumstantial evidence, value of. 

When the issue is simple and the only question is 
which set of witnesses is to be believed, the verdict 
of the trial Oourt should not be lightly disregarded. 

Bombay Cotton Manufacturing Company Lid., v. 
Moti Lal Shivlal (2), referred to. 


A mortgagor cannot grant a perpetual lease in 80' 
far as it impairs the security of the mortgagee and- 


affects prejudicially his right as such. 

Qurban Aliv, Seth Raghbar Dayal (3), Ram Sarup 
v. Suraj Din (4), and Bibi Saidunnisa v, Faiyae Hasan 
(A), followed. | i i 

“Oircumstantial eyidenes is not only sufficient but 
jr many pasen is the only proof that can be adduced 
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to establish fraud. Charges of fraud and collusion 
must, no doubt, be proved by those who make them 
by established facts or inference legitimately taken 
from those facts taken together as a whole. Suspicions 
and surmises and conjectures are not permissible 
substitutes for those facts or those inferences, but 
that by no means requires that every puzzling artifice 
or contrivance resorted to by one accused of fraud 
must necessarily be completely unravelled and cleared 
up and made plain before a verdict can be properly 
found against him,” 

Satish Chandra Chatterji v. Kumar Satish Kantha 
Roy (1) relied on, 

Firat appeal against the decree, of the 
Subordinate Judge Rae Bareli dated the 


17th December, 1929. 


Mesers. M. Wasim and Ganga Dayal Khare- 
for the Appellant. 

Messrs. A. P. Sen P, L, Verma and B. 
Onkar Prasad Vakil,for the Respondent. 


JUDGMENT.—This is the defendants’ 
appeal arising out ofasuit brought by the 
plaintiffs, Jagmohan Singh and Onkar 
Singh, for a declaration thata perpetual 
lease executed by Sitla Din and Bindes- 
huri Prasad (defendants Nos. 3 and 4) in 
favour of their wives, Musammat Mantura 
and Musammat Bibbo alias Sawitri (defen- 
dants Nos. 1 and 2 appellants) is fraudulent, 
fictitious and invalid as against them 
(plaintiffs), 

The facts of the case,sofar as it is 
necessary to state for the purpose of dis- 
posing of this appeal, are as follows:— 

The lease in question purports to have 
been executed by the defendants Nos. (3), 
and (4) in favour of their wives defendants 
Nos. (1) and (2) in respect of 36 bighas (4) 
biswas 11 biswansis land in Mahal Baawani 
Bhikh, village Khetaundhar, District Rae 
Bareli on the 24th August 1928. The lease 
was not presented for registration before 
the 6th October, 1928. The plaintiffs, held 
two mortgages and a decree in respect of 
the said mahal. The entire amount thus 
due to the plaintiffs, from the defendants 
Nos. 3and 4 was Rs, 88, 500. The plaint- 
ifís agreed to advance a further sum of 
Rs. 2,000 to the defendants Nos. 3 
and 4. The defendants Nos. 3 and 4 
executed a sale-deed in favour of the 
plaintiffs in respect of the entire Mahal 
Bhawani Bhikh onthe 9th October, 1928. 

The sale-deed was presented for registra- 
tion on the same date. 

The plaintiffs’ case was that they got 
possession of the property comprised in the 
sale-deed, but they came to know sub- 
sequently that the defendants Nos. 3 and 
4 had fraudulently and fictitiously execut- 
ed the lease in question in favour of the 
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defendants Nos. 1 and 2, The present 
Buit was filed on the Ilth May 1929, 


The claim was resisted by the defendants, 
The defendants Nos. 1 to 3 filed their 
written statement jointly. Their defence 
was that the plaintiffs were already aware 
of the execution of the lease in question 
when the sale of the Mahal Bhawani Bhikh 
was settled with them. The value of the 
mahal was much more than the amount 
due to the plaintiffs on account of their prior 
mortgages and decree and, therefore, they 
accepted the sale of the entire proprietary 
rights of the mahal subject to the lease in 
question. The lease had not been re- 
gistered till the sale was settled with the 
plaintiffs. The plaintiffs wanted to pur- 
chase the land comprised in the lease also 
and the price of that land was agreed at 
Rs, 8,000. The money was not ready with 
the plaintiffs and they took time to arrange 
for the same, They asked the defendants 
Nos. 3 and 4 to wait and postpone the 
registration of the lease in question. 
Eventually the plaintiffs could not 
manage to raise Rs. 8,000 and so the defen- 
dants Nos, 3 and 4 got the lease in ques- 
tion registered and the plaintiffs purchased 
the mahal subject to the rights of the 
defendants Nos. land 2 under the lease. 
Thus aecording to the defendants Nos, 1 
io 3 the plaintiffs were aware of the 
existence of the lease in question and had 
given their consent tothe registration of 
the lease before the sale-deed was executed 
in their favour on the 9th October 1928, 
They pleaded further that the declaratory 
suit was not maintainable as the plaintiffs 
were not in possession of the property in 
- dispute. 


It should be noted that defendant No. 4 
Bindeshuri Prasad is stilla minor. His 
elder brother Sitla Din (defendant No, 3) 
had executed the lease in question and also 
the sale-deed personally and as guardian of 
his minor brother (Bindeshuri Prasad). The 
transactions in debate were not admitted 
on his behalf by his guardian ad letim in 
the present suit, but they have been 
established against him. It has been found 
that the debt for which the sale-deed was 
executed in favour of the plaintiffs was 
the ancestral debt binding onthe defend. 
ant No.4along with the defendant No. à 
This finding hasnot been questioned in the 
appeal before us, Thedefendants Nos. 1 
to 3 were the principal contesting defen- 
dants. This appeal has been filedin this 
Courton hehalf of the defendants Nos, 1 
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and 2 alone(i.e, the wives of defendants 
Nos, 3 and 4 respectively). gag at ose 

The only point for determination in this 
appeal is whether the perpetual lease by 
which under proprietary rights were created 
in favour of the defendants Nos. land 2 was 
executed fraudulenly and fictitiously with- 
out the knowledge and consent of the 
plaintiffs or whether it was executed with 
their consent and within their know- 
ledge and they agreed to purchase the 
property subject to the terms of the lease. 
The learned Subordinate Judge found 
that the plaintiffs were not aware of 
the execution of the lease in question till 
sometime after the execution of the sale» 
deed. The defendants’ story that the 
plaintiffs expressed their inability to pay 
Rs. 8,000 as compensation for the land 
comprised in the lease and that they per- 
mitted the defendants Nos, 3 and 4 to get 
the lease registered was found to be falss. It 
was found that defendants Nos.3 and 4 
had agreed.to sell the entire Mahal Baha- 
wani Bhikh without any reservation for 
Rs. 90,500 and that they executed the lease 
in question stealthily, fraudulently and ficti- 
tiously and without the knowledge and 
consent of the plaintiffs. The lease was 
therefore held to be invalid as against the 
plaintiffa It was also found that the 
plaintiffs arein possession of the property 
in dispute and hence the suit for declara. 
tion is maintainable, 

The finding of the learned Subordinate 
Judge that the plaintiffs are in posses- 
sion of the property in dispute has not 
been questioned in course of arguments be- 
fcre us. The plaintiffs have examined the 
tenants of the property covarad by the lease 
in question. Their evidence shows that 
they pay rent tothe plaintiffs. The evi- 
dence given by these witnesses stands 
unrebutted. The finding that the plaintiffs 
are in possession of the property and the 
suit for declaration ie, therefore, maintain- 
able must bə accepted by this Court. 

The vital point in the defendants story is the 
“patta affair. We have examined the record 
carefally. In our opinion the finding of the 
learned Subordinate Judge is unassailable 
on this point. The whole of the evidsnce 
on this part of the case has been carefuliy 
aualysed by the learned Subordinate Juige 
in his judgement. We have gone through 
the evidence and we do not deem it 
necessary to subject it to further recapitula- 
tion and analysis. It is clearly established 
that the value of the whole maha! without 
auy reservation was not more than Rs. 79,000 
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-1% is dmpossible to "believe that’ the 
plaintifs agreed to pay Re. 8,00 for the land 
covered by the lease over and above the 
sum of Rs. 90, 500 for which the sale-deed 
was executed in their favour. The defen- 
dante, written statement shows that either 
there was to be asele ofthe entire mahal 
for Rs, 88,5C0 plus Rs. 8,000 and in that case 
the lease was to be cancelled, or there was to 
beasale of the mahal in lieu of Rs. 88,500 
and the land covered by the lease and the 
mortgaged-property in villages Bewali and 
Badain were to be excluded altogether from 
the sale and the exemption was to be stated 
in the sale-decd. The defendants’ witnesses 
however state that in case the sum of 
Re. 8,000 was not available to the plaintiffs 
the agreement was to sell the entire mahal 
subject to the  under-proprietary rights 
created in favour of the defendants Nos. 
1 and 2 under the lease. We find on 
examining the sale-deed thatnothing was 
exempted from sale and the vendees did 
not purchase the property subject to the 
under-propristary rights created by the 
lease in question. No mention of the lease 
was made in the eale-deed and nothing was 
exempted from sale. it is difficult to under- 
- stand why the land covered by the lease in 
question was not exempted from the sale if it 
had been really agreed between parties be- 
fore execution of the sale-deed that land 
would beexempted and the exemption would 
be specified in the deed. Sitla Din defen- 
. dant No. 3, states in his evidence that he 
' ‘cannot say why it did not Strike him to ex- 
empt the patia land from the plaintiffs, sale 
-end make the ladies or himself proprietor 
thereof. When he wasfurther cross-exmained 
on this point he made the following state- 
ment:— When the sale-deed was read out to 
me at Salon I learnt that the patta land 
was not made mustasna, I aeked plaintifs 
why they did not make it mustasna, 
They said that I was nota loser in any way 
as they would only charge Rs. 108, rent 
from our wives and that mua/fis given in 
villages are not mentioned in sales ss made 
mustasna. By mustasna J ment reference 
to patta and I wanted to have this reference 
made in the sale-deed. If I wished some 
bighas not to have been ecld atali I would 
have esked the plaintifis to take out that 
land from the gale, I canncteay why it did 
not strike meto giít away the patia land 
to the ladies and to getit exempted from 
the gale." 


. He had made the fcllowing statement 
jn his examination-in-chief in this connec- 
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tion";—The eale-deed was already written. 

Plaintiffs asked me to sign. I asked 
him to read out the deed to me and Sher 
Bahadur read out the deed to me, Y asked 
the plaintiffs why the patia land was not 
exempted. Plaintifis said that they were 
entitled to receive rent and exemption was 
not necessary to be written and there 
was no necessity to exempt the land 
of patta asthe paita rights were under- 
proprietary rights. - I was not satisfied 
and I insisted on having the exemption 
made specific. Sher Bahadur and Baijnath 
Shukul and plaintiff No. 2 persuaded me 
that exemption was not needed specifically 
to be mentioned. The deed was then re- 
gistered. 1 signed the deed". 


Itshould be noted ihat what the defen- 
dant No.3 states now, in his evidence, 
was nowhere stated in the written statement, 
The evidence given by Onkar Singh plain- 
tiff No. 2(P. W. No. 8) and Gaya Prasad, 
P. W. No. 6 (one of the attesting-witnesses 
to the sale-deed) shows clearly that the 
defendants’ story is untrue. The sale-deed 
was read out to Sitla Din, defendant No. 3 
and he signed it without raising any ob- 
jection, Onkar Singh plaintif No. 2 
categorically denies in his evidence the 
defendants’ allegations relating to the 
paita affair. He says: “Tz is incorrect that 
we were aware of the patta in euit. 
We would not have  &ecepted ` the sale 
if we had learnt of the patta. It is 


incorrect that we wanted to purchase the 


patia lend in lieu of fresh advance of 
Rs. 8,000 more, It is incorrect to say that 
we postponed the registration of patta 
till we received money from Bengal which 
we had sent for......... We never said that : 
the paita be registered and that money 
was not coming from . Bengal. It is in- 
correct to say that when the deed was 
read out at registration, defendant No.3 
reminded to me of the patta and wanted 
its reservation, but that lesid that it was 
not matahti, but patta land. and so reser- 
vation was not necessary". i 


Tke lesse in question is said to bave 
been written out by ore Abdul Qawi at 
Salon on the 24th August, Abdul -Qawi 
bas not been examined by the defendants. 
The witnesses who have been examined 
to prove the execution of the lease are 
rot independent witnesses, Though the lease 
is eaid to have been executed. at Salon on 
the 24th August 1928 before there' were any 
negotiations with the plaintifis about the 
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Bale of the mahal it is noticeable that 
it was not presented for registration at 
Salon before the 6th October 1928 The 
delay in registration is not statis- 

factorily explained. It appears, as observed 
' by the learned Subordinate Judge, that the 


registration of the lease was delayed "to à 
avoid plaintifs’ scrutiny at the Registration 


Office and his suspicion”. If the defendants 


Nos. 3 rnd 4 really wanted to provide for: 
their wives agiit would certainly have been : 


more beneficial to the ladies. As observed 
by the learned Subordinate 
“the object in executing a mahati 
patta was to secure & double pwi- 
pose. It created no obstacles in the 
execution of the sale-jead in respect 
of superior proprietary rights and at the 
game time it secured the highest benefit 
possible to the family. The purchesers 
could easily be duped in this way if only 
the matter could be arranged tactfully”. 
The matter was arranged tactfully andthus 
thelease in question came into existence, 
Though it purports to have been executed 
at Salon on the 24th August 1928, it was 
presented for registration there on the Gih 
October 1928 only two or thres days betore 
the execution of the sale-ieed, The sale- 
deed was executed on the 9th October 1928 
and presented for registration at Salon on 
the same date. 
37th October, 1928 was Sunday. The learn- 
ed Subordinate Judge has discussed all 
the important question relating to the lease 
in his careful and detailed judgment. We 
entirely agree with him. We think the 
learned Judge approached his examination 
of the case from the right point of view 
and that he came to a correct conclusion 
upon the evidence. We should like to 
note that circumstantial evidence is not 
only sufficient, but in many cases it is the 
only proof that can be adduced to establish 
fraud. *Oharges of fraud and collusion 
must no doubt beproved by those who 


make them proved by established facts or : 


inferences legitimately drawn from those 
fasis taken together as a whole. Suspicious 
and surmises and conjecture are not pər- 
rnissible substitutes for those facts or those 
inferences, butthat by no means requires 
that every puzzling artifice or contrivance 
resorted to by one accused of fraud must 
necessarily be completely unravelled and 
cleared up and made plain before a verdict 
can be properly found against him, If 


this were not so, many a clever and dex-. 


terous knave would escape," Bee Satish 
Chandra Chatterji v, Kumaa Satisd Kantha 
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Roy (1). The learned Subordinate Judge 
bad seen and heard the witnesses. Be haa 
coneiderad their evidence oarefully. We 
are not prepared to disagree with his 
finding on the point under consideration. 
When the issue is simple and the only 
question is which set of witnesses is to be 
believed, the verdict of the trial Judge 
should not be lightly disregarded—see 
Bombay Cotton Manufacturing Company 
Lid., v. Moti Lal Shilal (2. We hola, 
agreeing with the learned Subordinate 
Judge, that the lease in question was exe- 
cuted by the defendant No. 3 dishonestly, 
fraudulentiy and fictitiously. The plaintifs 
were not aware of the execution of the 
leasa till some time after the execution of 
the sale-deed. They never gave their 
consent to the execution or registration 
of the lease, 

‘The appellants’ learned Counsel has 
argued that the lease in question should 
notbe held invalid as against the defen- 
dants Noa, Land 2as they were not parties 
tothe fraud, This plea was not raised in 
defence, though it was argued in the lower 
Court. Itis not satisfactorily proved that 
the ladies (defendants Nos. | and 2) ever 
pressed for provision being made for their 
maintenance, It has been found that the 
lease in question was executed fraudulently 
in their favour and the transaction wea 
fictitious. There was no. money considera- 
tion for the lease. The written statement 
was filed jointly on behalf of the defendants 
Nos. lío3ia this case, The ladies never 
got possession of the property in suit. Ths 
plaintiffs already held valid mortgage ia 
respect of the entire mahal befor the sale- ` 
deed was executed in their favour. The 
defendants Nos. 3 and 4(mortgagors) could 
not execate any valid perpetual lease in 
respect of the property in suit in favourof 
their wives, defendants Nos. and 2 on 
the date on which the lease in question is 
alleged to have been exacuted by them. 
A morigagor cannot grant a perpatu r1 lease 
in so fay aa it impairs the security of the 
mortgagee and affects prejadicially his 
rights as such-see Qurban Aliv. Seth Rag- 
hubar Dayal (3), Rum Surup v. Suraj Din 
(4) and Bibi Saidunnisa v. Faiyaz Hasan 


(1) 73 tnd. Cas. 391; 28 C. W. N. 327; A. T R. 1923 
(P. C.) 73; 48 M. L. J. 363; 39 O. L. J. 165; 33 M. L. T 
325 (P. C. 

(2) 29 Ind. Cas, 229; 34 I. A. 110; 36 D. 386; 19 0. W 
W617. 17 M. L. T. 408; 28 M. L. J. 593; 210 L. J 
598. 17 Bom. L. R. 455; 2 L. W. 521; (1315; M; W.N 
788 (P. C.). 

(3) 18 Ind. Cas, 476; 15 O. O. 239. 

(4) 30 Ind. Qas 298; 2 O, L, J. 276, 
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(5) The lease in question was 
thus invalid as against the plaintiffs on the 
date on which it purports to have been 
executed. When the lease in question was 
executed under the circumstances men- 
tioned above, it cannot be held to be valid 
as against the plaintiffs after they obtained 
the sale deed from the mortgagors (defen- 
dants Nos. 3 and 4) in full satisfaction of 
mortgages held by them. We are not 
therefore, prepared to disagree with the 
finding of the learned Subordinate Judge 
on this point also. 

The result is that the appeal fails and 
must be dismissed. Hence we dismiss the 
appeal with costs. 

Appeal dismissed, 


A. r 
(5) 69 Ind. Cas. 97: 9 O.L. J. 315; 4. U, P. L, R.O 
76; A. I, R, 1923'Oudh 1. SE (0) 
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OUDH CHIEF COURT. 
Srconp O1vin APPBAL No. 31 or 1931. 
April 9, 1931. 

Present :—Mr. Justice Bieheshwar Nath 
Srivastava. 

FAQIRAY MIAN AND OTHERS—PLAINTIFFS 
— APPELLANTS 
versus 
BAIJNATH—DEFENDANT—RESPONDENT 

Easements Act (V of 1882), ss. 59, 60—Scope—Effect 
of words “as such"—License granted by transferor— 


Effect of transfer—Work of permanent character— 
Right to revoke incomplete. 


Section 59, Easements Act, cannot be construed as. 


giving the transferee any better rights;than were pos- 
sessed by his transferor, much less as meaning that 
the effect of the transfer is ipso facto to put an end 
to all previous licenses, The proviso to the section 
only means that even if the transferor does not re- 
voke the license, the transferee can do so. 

Ras Behari Lal v. Akhai Kunwar (1), relied on. 

It cannot be said that because ths building has 
not been completed therefore the work already ex- 
cuted is not of a permanent character. 
by the transferor. 

Appeal againet a decree, of the Subordi- 
nate Judge, Bahraich, dated the 3rd No- 
vember, 1930, affirming that ofKamta Gupta 
Nath Munsif, Bahraich, dated the 9th De- 
cember, 1929, : 

Mr. Ram Charan. R. for the Appellant. 

Mr. Murari Lal, for the Respondent. 

JUDGMENT .—This is a second appeal 
bythe plaintifs who have been unsuccssful 
in both the lower Courts. It arises out of a 
suit for poesession of a plot of land and for 
demolition of the building constructed on 


it, The admitted facts are that Abdul 
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Aziz, Sadiq Ahmad and Muhammad Bux, 
(plaintiff No. 5) are the owners of the mahal 
in which the land in suit is situate. On the 
20th of December, 1924, two of these co- 
shares, namely, Abdul Aziz and Sadiq Ah- 
mad executed a mortgage-deed with posses- 
sion in respectof their share jn favour of 
plaintifis Nos. 1 and 4. The plaintiffs 
instituted the suit -which has given 
rise to. this appeal on the allegation 
that the defendant has without any right 
started constructing a house on the land in 
dispute which is admittedly within their 
mahal, and that the plaintiffs are entitled 
to recover possession of the plot in. dispute 
and to have the constructions made, de- 
The defendant contested the 
suit on the 23rd of March, 1924, Abdul Aziz 
had given him a written permission to 
build a house on the plot in suit, that in 
pursuance of it he obtained the permission 
of the Municipal Board, Bahraich, and hav- 


` ing done so started the construction of it. 


Both the lower Courts have found that 
the defendant has succeeded in proving 
that he had received permission from Abdul 
Aziz who was also the lambardar to build 
the house on the plotin suit. They have 
further held that the said license has never 
been revoked and that the plaintiffs are not 
entitled to a decree for possession or demo: 
lition of the house, 

The learned Counsel for the plaintiffe- 
appellants has relied before me on the pro- 
visions of 8. 59 of the Easements Act and 
has contended that the effect of the mort- 
gage made by Abdul Aziz and Sadiq Ah- 
mad in favour of the plaintfís Nos. 1 to 4 
was to terminate the license which had 
been granted by Abdul Aziz before he 
made the mortgage. Itis urged that once 
the licensor makes a transfer of the property 
it automatically has the effect of putting an 
end to the licenses granted by him before 
thetransfer. I regret I am unable to yield to 
this contention. Section 59 is in the follow- 
ing terms :—“ When the grantor of the 
license transfers the property affected there- 
by, the transferee is not assuch bound by the 
license." The use of the words “as such " in 
this section seems clearly to be intended to 
indieate that the transferee would not be in 
any worse position than the transferor. The 
result of this provision is that if the grantor 
of the license does not revoke it, it does not 
mean that the transferee cannot do so but I 
am not prepared to construe the section as 
giving transferee anybetter rights than were . 
possessed by his transferor. much less to 
hold that the effect of the transfer is ipso 
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(3n to put an erid to all previous licenses. 
n Ras Beharl Lal v. Akhai Kunwar (1), 
it was held that the rule laid down by s. 59 
of the Easements Aot, 1882, is not indepen- 


dent of that laid down by 8.60 and does not- 


confer uponthe transferee any higher rights 


than those possessed by the transferor. In. 


this case their Lordships of the Allahabad 
High Oourt observed 
“In our opinion s. 59means that when 


the grantor ofa license transfers the pro- : 


perty, the transfereeis no more bound by 
the license than the transferor was and we 
think it impossible to construe this section 


as meaning that the transferee has a better 


right than the transferor.” 

If I may: say so with respect, I amin 
entire agreement with this opinion. This 
decision was followed by oneof the Judges 
of this Court in Thakur Prasad v. J. Thoms 
kinson (2), 

It is not suggested that Abdul Aziz or the 
plaintifis did anything to revoke the license 
beyond the fact that Abdul Aziz executed 
the mortgage and the plaintiffs instituted 
the present suit to recover possession. Sec- 
tion 60 prevents a license being revoked if 
the licensee, acting upon the license, has 
executed a work of a permanent character 
and incurred expenses in the execution. 
The trial Court found and the finding is 
obviously correct that the licensee acting 
upon the license has incurred expenses in 
the execution, It has been argued that the 
construction made by the defendant is in- 
complete and that it cannot therefore be 
considered to be a work of permanent 
character. I regret I find myself unable to 
yield to this argument. It appears that 
beforethe institution of the present suit 
another suit had been instituted by one 
Mahadeo Prasad who alleged that he had 
received a license from plaintiff No.1 for 
building a house onthe plot in ‘suit, This 
guit was ultimately dismissed on the ground 
that Mahadeo Prasad as a licensee could not 
maintain the suit. The present suit was 
instituted soon after the dismissal of the 
suit of Mahadeo Prasad. Mahadeo Prasad 
had in his suit obtained an injunction res- 
training the defendant from building the 
house. By reason of thisinjunction, the 
roofs could not be constructed but even as 
it is Iam not prepared to ssy that because 
the building has not been completed there- 
fore the work already executed is not of a 
permanent character. 


(1) 26 Ind. Cas. 445; 37 AIL 91; 13 A. L.J. ` 
os Ind. Qas. 20 ; 1 Luck. Ogs. 44; A. T. Re 1927 
ü ' Ns: f "s 
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In my opinion the decision of the Court 

elow is correct. The appeal fails and is 
dismissed with costs, 

A. Appeal dismissed. 
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OUDH CHIEF COURT. 
SzoonD OIVIL AppraL No. 240 or 1930, 
March, 3, 1931. 

Present: —Mr. Justice Wazir Hasan Chief 
Judgeand Mr. Justice Kisch. 
TRILOKI NATH AND ANOTHER 


— Derenpants—APPELLANTS 
versus 
RAM MANORATH AND OTHERS-— 
PLaINTIFF8S— RESPONDENTS. 

Registration Act (XVI of 1908), s, 17 (2) (vi) —'Court, 
Officer disposing of mutation cases, whether Court 
—Mutation case—Petition of compromise recorded in 
order of Court—Non-registration, effect f—-'Instru- 
ment’, meaning of —Mutation proceedings, value of. 

Under the provisions ofthe U. P. Land Revenue 
Act, 1901, relating to mutation of names the officer 
seized of mutation cases is enjoined by law to decide 
disputes regarding entries of names by means of an in- 
quiry into the question of possession and when he is 
unable tosatisfy himself as to which party is in pos- 
session, he has to ascertain by a summary inquiry 
who is the person best ‘entitled to the property and 
shall put such person in possession. An officer seized 
of mutation proceedings is therefore, a Qourt within 
the meaning of s, 17 (2) (vi) of. the Registration Aot. 
and, ifa petition of compromise relating to a muta- 
tion case is incorporated in the order of the Court, 
that the order is sufficient proof of the terms of the 
settlement and they do not require registration for 
their admissibility in evidence. 

Further, proceedings in mutation cases and orders 
passed therein do not require registration, because 
they are not instruments which alone are compul- 
sorily registrable under s. 17 (1), Registration Act. 

Proceedings in mutation cases are not wholly judi- 
cial proceedings but they are quasi judicial proceed- 
ings. 

Appeal against a decree of the Subordi- 
nate Judge, Gonda, dated the 2nd June, 
1930, reversing that of the Munsif, Tarab- 
gang (Gonda), dated the 21st August, 1929, 

Mr. Radha Krishna, for the Appellant. 

Mr. Hyder Husein, and Dr. Zafar Hu- 
sain, for the Respondents, 


JUDG MENT.—This is the defendants’ 
appeal from the decree of the Subordinate 
Judge of Gonda, dated the 2nd of June, 
1930, reversing the decree of the Munaif of 
Tarabganj dated the 21st of August, 1929. 

One Raghubir Singh .was the owner in 
possession of a l pie 10 kirants zemindari 
share situate in the village of Lilui Kalan, 
Pargana Gwarich, District Gonda. He died 
about 50 years ago and on his death this 
gemindgri share passed into the possession 
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of his widow, Musammat Phulbasi, by right 
of inheritance. Musammat Phulbasi died 


in Jeth of 1928, On her death controversy. 


arose as to the right of succession to the 
estate of Raghubir amongst the collaterals 
who are stated in the pedigree attached to 
the plaint of the suit, According to 
the Mitakshara title to the two-thirds of 
the estate devolved on the plaintiff, Ram 
Manorath, and his brother, Mathuranand 
in .equal moieties and the remaining 
one-third on’one}Pragdat but the de- 
fendants-appellants, though one degree 
more remote than the plaintiff and 
Pragdat, contended that according to the 
custom of the family the estate of Raghubir 
should be divided per stirpes and on that 
basis the plaintiff and his brother. Mathura- 
nand, were entitled to a one-third share, 
Pragdat to a similar share and the defend. 
ants to the remaining one-third share. On 
the 16th of June, 1928, Pragda', Tirloki 
Nath (now one of the defendante) and 
Swami Dayal filed an application in the 
Mutation Oourt, claiming entry of their 
names in the khewat of the village in accord- 
ance with the alleged custom of the family 
(Ex. A-l) On 12th of the July 1928 the 
plaintiff and his brother, Mathuranand, filed 
an objection tothe application just now 
mentioned and claimed mutation in accor- 
dance with the rule of the Mitakshara 
(Ex. A 2). On the same date Pragdat also 
filed a petition of objection, claiming one 
half for himself and the remaining half 
for the plaintiff and his brother (Ex. A-3). 
Trilokinath’s Pleader also made a statement 
on the same date in which he adhered to 
the claim made in the first application and, 
relied upon the custom of succession per 
stirpes (Ex. A-4). The plaintiff's brother, 
Mathuranand, in his statement before the 
Mutation Oourt denied the alleged custom 
(Ex. A-5), but Pragdat admitted it (Ex. A-6). 
On the Z6th of July 1928 both parties com- 
bined in making an application to the Court 
asking for an, adjournment of the case to 
enable them to settle the controversy by, 
means of &compromise (Ex. A-7) On the 
23rd of August, 1928,a petition of com- 
promise was filed and it was stated therein 
that the parties had amicably settled the 
dispute They prayed that the entry of 
namesin the village khewat be made in 
accordance with-the shares specified in it 
(Ex. A-9). The allotment of shares indicat- 
ed in this application was according to the 
custom which the defendants had set up 
originally and on which the initial appli- 
cation of the 16th of June, 1928, was founded. 
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The Court verified the compromise and. 
obtained the signatures of all the parties con» 
cerned on a part of the record of the proceed- 
ings of the mutation case. On the 3rd of Sep- 
tember 1928, the Court decided the case by 
its order of that datein accordance with the 
compromise (Ext. A-12) and the day follow- 
ing, thatis, onthe 4th of September, 1928, 
the plaintiff made an application to the 
Mutation Oourt, stating that certain 
verbal errors had been made in the specifi- 
cation of shares in the petition of compro- 
mise and praying that the order of the 
previous date might be revised (Ext. A-17). 
The Court rejected the application on the 
same date (Ex. A-13). Thereupon the suit 
out of which this appeal arises, was filed. 


It will be seen from what has been stated 
above that according to the terms of the 
compromise, on which the order of the 
Mutation Court rested, the plaintiff was 
allotted aone sixth share, the remaining one- 
sixth having been allotted to his brother, 
Ram Manorath. In this suit the compromise 
is repudiated on various grounds snd the 
relief prayed for is the recovery of a 
one-sixth share in accordance with the 
Law of the Mitakshara, The defendants 
relied upon the compromise and also on 
the custom already stated, on the recogni- 
tion of which the settlement had proceeded. 
At the trial, however, they declined to 
adduce evidence in support of the custom 
independently of the compromise. 


The Court of first instance upheld the 
defence and dismissed the suit. Oa appeal 
by the plaintiff the lower Appellate Oourt 
reversed the decision of the Oourt of first 
instance and decreed the suiton ths sole 
ground that the petition of compromise 
dated the 23rd of August, 1928, (Ext. A-9), 
being inadmissible in evidencefor want or 
regissratioa, the plaintiff's title according 
to law prevailed. 

In support of the appeal the learned 
Advocate for the defendants-appellants 
presented his arguments before us in two 
aspects: (1) That in this particular ease the 
terms of the compromise were setiled at 
a village panchayat held previous to the 
date of the compromise and the application 
wa3 merely an intimation of those terms 
to the Court with a prayer that mutation 
might be made in accordance therewith. 
The petition of compromise, therefore, was 
not an instrument ‘‘which purporis or 
operates to create, declare, assign, limit or 
extinguish...... any right, title or interest” 
in the property in suit, and ~~ Q5 
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- (2) that at all events the terms of the 
settlement were by reference incorporated 
into the orderofthe Oourt and an order 
of a Court is exempted from registration 
under cl. (vi) of sub-a, (2) of s. 17 of 
the Indian Registration Act, 1908. 

We propose to decide this appeal on 
the second aspect of the argument. The 
petition of compromise dated the 23rd of 
August, 1928, (Ex. A-9) related to the entire 
subject-matter of the dispute pending in 
the Mutation Court. lt was presented to 
the Court and in proceedings separately 
recorded it was verified by the parties. 
Finally, the Court accepted it and ordered 
mutation of namesin accordance with its 
terms. The terms were incorporated in the 
order by means of a reference to the zon- 
tents ofthe petition of compromise. The 
result is that the proceedings and the order 
of the Court are sufficient p10of.of the terms 
of the settlement and they clearly do not re- 
quire registration for their admissibility in 
evidence. This view is wholly covered by 
a series of decisions of their Lordships 
of the. Judicial Committee in Bindesri Naik 
v. Gangasaran Sahu (1), Pranal Annee v. 


Lakshmi Annee (2) and Rani Hemanta. 


Kumari v, Midnapur Zamindari Co. Lit (3). 
The only argument suggested against this 
conclusion was that the officer seized of 
the mutation proceedings was not “a Court” 


within the meaning of the exemption con- 


tained in cl. (vi) of sub-s. 2 of 6, 17 
of the Indian Registration Act, 1908. Ir 
support of this view there is no decision 
ofany Court nor do we think there is any 
reason. Proceedings in mutation cases are 
certainly not wholly judicial proceedings 
but they are quasi-judicial proceedings 
Sadik Husain Khan v. Hashim Alt Khan 
(4). The provisions of the U. P. Land 
Revenue Act, 1901, relating to cases of 
mutation of names distinctly show that 
the officer reized of mutation cases is 
enjoined by law to decide disputes regard- 
ing entries of names by means of an 
inquiry into the question of possession and 
when heis unable to satisfy himself as 


(1) 25 I. A. 9; 20 A. 171; 2 C. W, N. 129; 7 Sar P. C. 
J. 273 (P. O0). 3 
` (2) 29 M. 508; 1 Bom. L. R. 364; 3 O. W. N, 485; 9 
W.L.J.147; 7 Sar P. O. J. 516; 25 I. A. 101. (P.O). 
` (3) 53 Ind. Oaa. 534; 46 I. A. 240; 37 M. L. J. 525; 17 
A. Lh. J. 1117; 24 C. W. N. 177; (1920) M. W. N. 66; 27 
M. L. T. 42; 11 L..W. 301; 31 C. L. J. 298; 22 Bom. L, 
R 488; 47 O. 485. : 

(4) 36 Ind. Cas. 104; 42 I. A. 212; 31 M. L. J, 607; 12 
A. L. J. 1948: 19 O. C. 192; 18 Bom. L. R. 1037; 21 C. 
W. N. 130; (1916) 2 M. W. N.577; 21 M. L. T. 40; 38 
A. 697; 1P. L. W. 157; 4 O. L. J. 22; 25 C. L. J. 363; 6 
T, W, 378; 10 Bur. L. T. 140 (P. QJ. 
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to which party is in . possession he shall 
ascertain by a summary inquiry who is 
the person best entitled to the property and 
shall put such person in possession—vide 8, 
40 of the U. P. Land-Revenue Act, 1901, 
Such being the function .of an officer 
seized of a mutation case and such being 
the nature of the proceedings relating 
thereto itis difficult to hold that such an 
officer is note “Oourt”. 
' The conclusion that the proceedings 
of the mutation case and the order therein 
do not require registration can also be 
supported on another ground and it is this 
that they are not ‘instruments’ which alone 
are required by law to be compulsorily 
registered under cls. (a), (b) and (c) of 
s. 17 (1) of the Indian Registration Act, 1908. 

We, therefore, allow this appeal, eet 
aside the decree of the learned Subordinate 
Judge dated the znd of June, 1930, and 
as the appeal before him was decided on a 
preliminary point we remand the record 
of the cass to him with directions that the 
appeal be restored to its original number 
in the’ register of appeals of his Court 
and decided according to law. Oosts here 
and hitherto incurred will abide the event. 

Appeal allowed, 
A. Record remanded, 


OUDH CHIEF COURT. 
Ssoonp Crvit Appgat No. 330 or 1630. 
February 27,1931. 

Present :—Mr. Justice Wazir Hasan 
Ohief Judge and Mr. Justice Kisch, 
PAHLAD SINGH AND ornERrs—PLaINTIFFS 
— APPELLANTS 

TETSUS f 
KALKA SINGH—DEFSNDANT— 
REBSFONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 144—Co- 
owners—Adverse possession —Ouster. 

There can be no adverse possession by one co- 
owner against another until there is an ouster or 
something equivalent to an ouster of the latter. [p, 
541, col. 1.1 

The original owner of a property died in 1896. Soon 
after, the entire property was the subject of alluvial 
action by ariver. When it emergeda trespasser took 
possession of it. In 1899 the defendant, one of the 
members of the joint family entitled to the property. 
instituted a suit against the trespasser and recovered 


possession under a compromise decree. He 
subsequent] sued and _ recovered rent from 
persons in possession of the land. They joint 


family became divided in 1912 or 1913, but the de- 
fendant wasleft in exclusive possession of the said 
property. The other members of the family having in- 
stituted a suit to recover their shares of the property, 
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Held, that there was ouster of the plaintiffs and the 
defendant had obtained title by adverse pessession. 
[p. 541, col. 2.] 

Indrapal Singh v. Thakur Din Singh (1) relied on. 


Appeal against the decree of the District. 


Judge, Hardoj, dated the 5th August 1930, 
reversing that of the Additional Subordinate 
Judge, Hardoi, datec the 30th April 1930. 
Messrs. M. Wasim and Bhagwati Nath, for 
the Appellants. . 
Messrs. Radha Krishna and Raghubir 
Sahai, for the Respondent 


JUDGMENT.—This is the plaintiffs’ 
appeal from the decree of the District 
Judge of Hardoi dated the 5th of August 
1930, reversing the decree of the Additional 
Subordinate Judge of the same place dated 
the 38th of April 1930. 

The facts necessary for the disposal of 
this appes], as admitted by the parties or 
found by the lower Appellate Oourt, are as 
follows: —The property in suit is the village 
of Gadehra, Pargana Sandi, in the District 
ef Hardoi. It originally belonged in equal 
shares to Tika Singh and Mohkam Singh. 
Bach was succeeded on his death by his 
widow. Onthe death of the two widows 
the entire village devolved on one Pahalwan 
Singh in the right of a collateral reversioner. 
Pahalwan Singh died some time in the year 
1896. Thesole defendant in the suit, out 
of which this appeal ariser, is Kalka Singh. 
He is the son of Pahalwan Singh by his 
second wife, Pahalwan Singh had another 
son, Hazari Singh, by his first wife. Hazari 
Singh had a son Gulzar Singh. The 
plaintiffs are the sons of Gulzar Singh. 
The plaintiffs claim title to half of the 
village of Gadehra by right of inheritance 


and it is agreed that if that title subsists - 


they are entitled to that share but the 
defence is that the plaintiff's title is 
extinguished by reason ofmore than 12 
years’ adverse possession on the part. of the 
defendant, Kalka Singh. 

The Court of firstinstance rejected the 
defence and decreed the suit. On appeal 
by the defendant the learned District 
Judge of Hardoi reversed the decree of the 
Court of first instance and upheld the 
defence raised by Kalka Singh, The result 
was that the plaintiff's suit was dismissed. 
The only point argued in the appeal was as 
to whether the view taken by the learned 
District Judge on the question of adverse 
possession is well-founded in law or not. 

Before giving our decision on the above 
point we would state a subsidiary matter 
which was also discussed and determined 
by the lower Courts. Inthe plaint ofthe 
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suit the only title on which the relief of 
possession of the halfshare ofthe village 
of Gadehra was claimed by the plaintifs 
was one of inheritance to the estate of 
Pahalwan Singh. In the course of the 
proceedings before the trial Court however, 
and in consequence of the pleas raised in 
the written statement of the defendant the 
plaintiffs founded their claim also on the 
right of survivorship on the allegation that 
Pahalwan Singh and his descendants 
formed a joint Hindu faimly. This case 
has been negatived by the lower Appellate 
Court and it was not argued in second 
appeal before us. But the finding of the 
lower Appellate Court that the members of 
the family had separated in the year 1912 or 
1913 at the latest has arelevant bearing on 
the question of adverse possession and to 
this we will advert hereafter. 

In opening the case for the plaintiffs the 
learned Counsel stressed the point that no 
plea of adverse possession was raised by the 
defendant nor any issue was framed in that 
behalf by the Court of first instance. It is 
true that no such issue was framed but the 
issue as framed was“ Is the claim within 
limitation?” and this in our opinion was 
wide enough to cover the defence of adverse 
possession. In para. ll of the written 
statement the possession of the plaintiffs 
and their immediate ancestors over the 
property in suit was denied andin para, 17 
it was clearly pleaded that “uptill now the 
answering defendant alone has been in 
possession and occupation of the entire 
village and has been exercising all the 
proprietary rights and power in respect 
thereof." Weare of opinion that in this 
state of pleadings it is not open to the 
plaintifis to make the grievance now that 
the defence of adverse possession was nota 
matter of controversy in this case. 

Coming to the merits of the appeal, there 
is no doubt that on the death of Pahalwan 
Singh the title to the village of Gadehra 
eame to be vested in the right of inheritance 
in Kalka Singh and plaintiffs in equal 
shares as co-heirs and the decision of the 
plea of adverse possession in such a state of 
things must be appreached in the light of 
the well-known principles governing such & 
situation. These principles were stated at 
some length in the judgment of one of us in 
the case of Indarpal Singh v, Thakur Din 
Singh (1) decided in the late Oourt of the 
Judicial Commissioner of Oudh. The 
judgment delivered in that case has con- 

(1) 78 Ind. Cas. 895; 27 0,0, 77; 10 O. L.J, 646; 
A, I. R, 1924 Oudh 266, i 
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Bistently been accepted as correct in several 
cases subsequently decided in the Ohief 
Oourt of Oudh, for instance Sheo Paj v. 
Ajudhiya (2). Now according to these 
principles there can be no adverse posses- 
sion by one co-owner against another until 
there is an ouster or some thing equivalent 
to an ouster of the. latter, The precise 
question therefore for determination in the 
case is whether there has been such an 
ouster in the present case. The lower 
Appellate Court has answered this question 
in the affirmative and after a careful con- 
sideration of the arguments we have come 
to the conclusion that the decision of the 
lower Appellate Oourt should not be inter- 
fered with. 

The facts from which the inference of 
ouster is drawn are as follows:— 

l. Soon after the 
Singh in the year 1896 the entire village in 
question was the subject of alluvial action 
of the river Ohameri and when it emerged 
again the talugdar or Katiari took possec- 
sion of it. Kalka Singh then broughta 
suit for the recovery of possession 
of the village against the talugdar of 
Katiari and in that suit, the plaint of which 
is before us, he asserted his own right and 
title asthe zemindar of the village. The 
suit was compromised with the result thata 
decree was made in favour of Kalka Singh 
for possession on the 30th of November, 
1899, The decree was put in execution and 
Kalka Singh obtained actual possession of 
the village of Gadehra. 

2. Kalka Singh obtained entry of-his 
name in the revenue records in respect of 
this village. 

3. In 1901 Kalka Singh sued for rent of 
certain plots of land of the village in 
question and obtained a decree against the 
Dewan. of Katiari. 

4. In 1912 he had again to institute a 
suit against a trespasser in respect of 
certain plots of land belonging to the same 
village andhe obtained a decree in that 
suit. 

5, According to the finding of the lower 
Appellate Court the joint family was broken 
Some time in the year 1912 or 1913 and 
certain properties belonging to the family 
were partitioned but the village in question 
Was not partitioned and was left in the 
exclusive possession of Kalka Singh. “ 

6. At no period of time Kalka Singh has 
either paid or been sued fer the plaintiffs’ 
share of the profits. 


(2) 116 Ind. Cas. 195; 6 ©, W, N, 213; A, I, R, 1029 
Oudh 284; 4 Luck, 504, 
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We attach greatest importance to the 
first-mentioned facts. That was a clear 
ouster by a trespasser both of the plaintiffs 
and the defendant, The defendant 
succeeded in recovering possession and it is 
admitted that the plaintifs never did so. 
We agree with the Court below that the 
cumulative effect of these series of events, 
as we have described them, can reasonably 
lead to the conclusion that there has been 
an ouster of the plaintiffs for more than 12 
years before the institution of the present 
suit, 

The appeal therefore fails and is dismissed 
with coste. 

A. Appeal dismissed. 
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OUDH CHIEF COURT. 
Srconp O1vin APPEAL No. 171 or 1930. 
April J, 1931. 

Present:—Mr. Justice Wazir Hasan, Ohief 
Judge and Mr. Justice Bisheshwar 
Nath Srivastava. 

MAHOMAD IDRIS AND oraess—PLAINntTIFF3 
— APPELLANTS 
versus 
Musammat BATULAN AND OTHERS 
—DxzrENDANTS— RESPONDENTS. 

Practice—A ppeal—New plea in second appeal. 

The plaintiffs’ suit was dismissed by the lower 
Court onthe ground that there were nearer rever- 
sioners as between whom and the plaintiffs no collusion 
was proved, In second appeal it was urged that, 
though on the pedigree put forward by them the 
plaintiffs were more remote in degree than other rela- 
tions, still, acccrding to the custom of the family as 
recorded in the wajib-ul-are they were entitled to 


share in the reversionary estate with the nearer re- 
versioners. 


Held, that the plaintiffs could not be allowed to 
raise such a new plea in second appeal. 


Appeal against the decree of the District 
Judge, Bara Banki, dated the 4th April, 
1930, affirming that of the Munsif, Bara- 
benki dated the 17th November, 1928. 

Mr. M. Wasim, for the Appellant. 

Messrs. G. Hasan and Iftikhar Husain for 
the Respondent. 


JUDGMENT.—This is the plaintiffs’ 
appeal from the decree of the District Judge 
of Barabanki, datedthe 4th of April 1930, 
affirming the decree of the Additiona 
Munsif of the same place dated the 17th of 
November 1928, 

The property in suit originally belonged 
to one Abdul Samad and it is now admitted 
as indeed in was admitted inthe lower 
Appellate Court that according to the 
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custom of the family it devolved on his 
widow, defendant No. 1, who was entitled 
according tothe same custom, to hold it 
for her lifetime only. The widow has made 
certain alienations and in 8 claim for parti- 
tion in the Court of Revenue, the plaintiffs 
raised an issue as to the widow's right to 
make the alienations. The Court of Revenue 
referred the plaintiff to the Civil Court for 
obtaining an adjudication in that behalf. 
Accordingly the present suit was instituted. 

It has now been found by both the Courts 
below and the finding is accepted both 
by the plaintiffs and the defendants 
that according to the custom of the 
family the widow is entitled to the 
possession of her husband's estate only for 
her lifetime and that she cannot make any 
alienation which would eaure longer. But 
the plaintiffs’ suit has been dismissed on 
the ground that there are nearer reversio- 
ners than the plaintiffs and as between such 
reversioners and ths defendants no collu- 
sion is proved. 

In second appeal itis argued that the 
plaintiffs, though on the pedigree put 
forward by them, are more remote in degree 
than other relations of. Abdul Samad, still 
according to the custom of the family as 
recorded in the wajib-ul arz they are entitled 
to share in the reversionary estate with the 
nearer reversioners, This was the. only 
point urged in support of the appeal. We 
are of opinion thatthe plaintiffs should not 
be allowed toraise this question in second 
appeal. The plea that the plaintiffs are 
entitled under the custom of thefamily to 
share in the inheritance of Abdul Samad 
though they are Mahjub as thatterm is 
understood in the Muhammadan Law, was 
not raised in the Courts below and has not 
been considered by them. That it may or 
may not be open to the plaintifis to urge 
that plea in any subsequent litigation relat- 
ing to the property in suit we arenotin a 
position to say at present. The appeal 
therefore fails. 

Ia the matter of costs we were asked to 
relieve the plaintiffs from the liability to 
pay the defendants’ costs. We are unable 
to accept this prayer. Thereis no ground 


why the ordinary procedure as regards | 


costs should not be followed in the present 
ease. The appellants will therefore pay 


their own costs and also the costs of ihe 


apondente in all the Courts. 
= Appeal dismissed, 
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OUDE CHIEF COURT. 
Civil APPEAL No, 4 or 1930. 
February 23, 1931. 

Present: —Mr. Justice Wazir Hasan 
Ohief Judge and Mr. Justice Kisch. 
Maharaj RAM BILAS—-—PrAINTIFE— 

* APPELLANT 
versus 
Lala LAOHMI NARAIN AND OTBERS— 
DRFENDANTBS— RESPONDENTS, 

Transfer of Property Act (IV of 1882), ss. 92, 101— 
Mortgage—Second mortgage to discharge earlier mort- 
gage decree—Right of subrogation—Decree, whether 
extinguishes first mortgage—Limitation Act (IX of 
1908), s. 19—Acknowledgment—Mere recital of 
prior mortgage, whether sufficient acknowledgment. 

Where the prior mortgagee obtained a decree and ' 
the mortgaged property was brought to sale in pur- 
suance of that decree and the mortgagor effected a 
fresh mortgage of the same property in which the, 
discharge of the decree was recited as consideration. 

Held, that the prior mortgage was not extinguished 
and the later mortgagee, on discharge of the decree, 
could hold the earlier mortgage asa shield. 

An ‘acknowledgment of liability may be andis 
generally found in a statement of facts. Thus, if in ~ 
a later deed the fact is stated that thereis a mort-' 
gage it must mean that the debt secured thereby is 
an existing debt and the statement will amount to 
an acknowledgment of liability: 


Appeal against the decree of Mr. Justice 
Bisheshwar Nath, Srivastava dated the 
18th September 1930. 

Messrs. Hyder Husein and Kanhaiya Lal, 
for the Appellant. 

Mr. H. D. Chandra, tor the Respondent. 


JUDGMENT.—This is an appeal under 
s, 12, sub-s. (2), of the Oudh Courts Aet 
from a decision of a learned Judge of this 
Court dated the 18th of September, 1930. 

The facts of the case are given in the 
judgment under appeal and it is not neces- 
sary to re-state them here. Part of the 
plaintiff's claim was resisted by the defend. 
ants as barred by the limitation and the’ 
question which arose for decision was to 
whether the bar was saved within the 
mesning of e. 19 of the Indian Limitation 
Act by an acknowledgment contained in a 
deed of mortgage dated the 26th of August, | 
1924, executed by the mortgagor, Sripal 
Singh in favour of the plaintiff. On the 
16th of October, 1914, Sripal Singh, had 
executed another mortgage in respect of ` 
the same property in favour of one Narain 
Prasad. The plaintiff claims the benefit of 
the mortgage just now mentioned by right ' 
of subrogation. The wordsof the acknow-. 
ledgment on which reliance is placed on 
behalf of the plaintiff are as follows:— ' 
"Whereas a decree No. 1301 of 1921 dated 
the 20th of January, 1923, has been passed | 
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against me by the Court of the Munsif of 
Sitapur in favour of Ohaudhri Narain 
Prasad......... on the basis of a mortgage- 
deed dated the 21st of October, 1914, exe+ 
cuted by me in favour of Ohaudhri Narain 
Prasad and in execution thereof a one pie 
share out of 16 annas of village Tappa 
...,...h88 been attached and sale thereof is 
fixed for today’s date. Therefore, in order 
to protect the property, J, the executant, 
have borrowed the sum of Rs, 575 from 

It is agreed that the 21st of October, isa 
clerical mistake for the 16th of October, in 
the quotation just now given, The Oourt 
of first instance held that these words did 
not constitute an acknowledgment of the 
mortgsgors, liability under the mortgage of 
the 16th of October, 1914. On appeal the 
learned Subordinate Judge of Sitapur dir- 
agreed with the Court of firat instance and 
held that they did amount to an acknow- 
ledgment of liability. On second appeal 
by the defendants the learned Judge of this 
Court disagreed with the view taken by the 
Subordniate Judge and agreed with the 
construction which the Court of first inst- 
ence had placed on the quotation reproduc- 
ed above. 

Weare of opinion that the view taken 
by the learned Subordinate Judge was 
correct and should havs been maintained. 
It is common ground and this is stated in 
the quotation that the mortgegee under 
the mortgage of October, 1914, had obtained 
a decree, and the mortgaged-property 
was. put up to sale in pursuance of that 
decree; but that fact did not extinguish the 
mortgagee in the sense that it could not 
be availed of as a shield by a subsequent 
mortgagee who had paid the decree on that 
mortgage, This is clear from the principle 
of the decision of their Lordships of the 
Judicial Committee in the case of Sukhi v. 
Ghulam Safdar Khan (1). On the date 
ofthe mortgage in favour of the plaintiff 
the mortgage of the earlier date, that is, 
October, 1914, could not but be -described 
in conjunction with the decree which had 
been obtained thereon and it is so described 
in the acknowledgement relied upon. 
After having stated the fact of. the decree 
the mortgagor clearly stated that if was a 
deeree passed “on the basis of the mortgage- 
deed dated the 2ist of October, 1914, exe- 
cuted by me in favour of Ohaudhri Narain 


(1) 65 Ind. Cas, 151; 48 L A. 465; (1921) M. W. N. 
445; 14 L.W. 162; 43 A. 460; 26 0. W.N, 279; 42 M. 
L. d, 15; 30 M. L, T, 175; 24 Bom, Li R, 690; A, I. R. 
1922 (P, O), 13 (P. O). 
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Prasad’. In our judgment-this was a clear 
acknowledgment of liability in two respects 
first, under the mortgage-deed of October, 
1914, and secondly under the decree obtained 
on the same mortgage deed. It appears 
to us that the argument before the learned 
Judge of this Court which seems to have 
prevailed was that the acknowledgment 
relied upon is a mere statement of facts and 
not an acknowledgment of liability. But 
a statement of fact need not necessarily 
imply that it is not an acknowledgment of 
liability. On the contrary we are of opinion 
that an “acknowledgment of liability”, 
which is a legal expression, may be and is 
generally found in a statement of facts. Is 
the fact has been stated that there is a 
mortgage it must mean that the debt 
secured thereby is an existing debt. If 
that is so such a statement of facts amounts 
to an acknowledgment of liability. 

We accordingly allow this appeal, set 
aside the decree dated the 18th of Septem- 
ber, 1930 and restore the decree of the Sub- 
ordinate Judge dated the 10ih of March, 
1930, The plaintif-appellant will be entitled 
to his coste in all steges of the litigation. 

A. Appeal allowed. 


OUDH CHIEF COURT. 
Szcoonp Oxvin ApPEAL No. 158 or 1930. 
February 19, 1931. 

Present :—Mr. Justice Wazir Hasan, Ohief 
Judge and Mr. Justiee Kisch. 
MOHAMMAD MUZZAFFAR HUSAIN 
—DEFENDANT—À PPELLANT 
versus 


MADAD ALI—PraiNrIFF—PÉESPONDBNT. 

Oudh Rent Act (XXII of 1886), s. 7-A, sub-s. (8)— 
Mortgage of  ex-proprietary — holding—Illegality— 
Right of mortgageeto obtain refund of mortgage- 
money—Contract Act (IX of 1872), ss. 28, 24. 

The mortgage of an ex-proprietary holding is un- 
lawful within the meaning ofs. 23 of the Contract 
Act and by virtue of s.24 of the same Act the con- 
sideration for the mortgage is also unlawful. Con- 
sequently, the mortgagee of such a holding cannot 
recover the mcrtgage money even as a simple loan. 

Dasrath v. Sandala (1), relied on. 

Obiter.—It the sum of money which the mortgagee 
had advanced as consideration of the mortgage trans- 
action represented anindependent transaction of loan 
between the parties, it might be possible to give 
some relief to the mortgsgee for the recovery of 
that sum of money. 

Appeal against the decree, of the Sub- 
Judge, Partabgarh datedthe 28th March, 
1930, affrming that of the Munsif, Kunda, 
Partabgarh dated the 21st December, 1929, 


Mr, H. D, Chandra forthe Appellant, 
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Mr, Akhlaque: Husain for the Respon- 
ent, 

JUDGMENT.—This is the defendant's 
áppeal from the decree of the Subordinate 
Judge of Partabgarh dated the 98th of 
March 1930, affirming the decree of the 
Munsif of. Kunda dated the 21st of Septem- 
ber 1929, ics 

The defendant is an ex-proprietary tenant 
of certain plots of.land situate ia village of 
Mawai Kalan, Pargana Bihar, in the Dis- 
trict of Partabgrah. The ex-proprietary 
rights in the lands arose in favour of ihe 
defendant in consequence of the sale of his 
ehare in the village in the year 1924 to one 
Nasir Beg. On the 12th of October 1926 
the defendant executed a deed of posses- 
sory mortgage in respect of these plots 
of land in favour of the plaintiff in con- 
sideration of the sum of Rs. 500. It is not 
in dispute now between the parties that the 
entire sum of Rs, 500 was paid by the 
plaintiff to the defendant as consideration 
for the mortgage transaction. The deed of 
mortgage further provided for the remedy 
of sale of the mortgaged-property in the 
event of the mortgagor failing to deliver 
possession tothe mortgagee. ae: 

The Oouris below have found and the 
finding is accepted that the mortgagee did 
enter into the possession of the mortgaged- 
property and remained in possession of 
the same for & period of one year. Subse- 
quently however, he was dispossessed. In 
the suit out of which this appeal arises, the 
plaintiff has been ‘given a decree for the 
recovery of the mortgage-money but no 
relief has been granted to him in the 
character of a mortgagee because the mort- 
gage being of ex-propietay holding was void 
ab initio. 

IN second appeal it is argued on behalf 
of the defendant that the relief as to the 
recovery ofithe mortgage-money was also 
not open to the mortgagee on the ground 
that it formed consideration’ of an unlaw- 
ful transaction. It seems to us that the 
argument advanced on behalf of the defen- 
dant is wholly covered by a decision of a 
Bench of this Oourt, to which one of us was 
a party, in. the case of Dasrath 'v, Sandala 
(1). We think that we can add very little 
to what was said in that decision in support 
of the view stated in the following pass- 
age:— The payment of that gum of money 
does not constitute an independent transac- 
tion of loan between the parties, but is 
the essence of the consideration of the trans- 

(1) 83 Ind. Cas. 210; 3 O, W. N. 217; A. L R 1926 
Oudk 270; L. R. 7 A' (O) 81; 18 O, L. d, 499, 


. MOHAMMAD MÜDZARPAR HUSAIN v, MADAD ALI. 


135 I. C. 1931 


action of the mortgage, and the mortgage 
being unlawful, according to our judgment, 
the consideration also must be held to be 
unlawful.” ; 

In the present case the mortgage trans- 

action of the exproprietary tenancy land 
is clearly in-contravention of the provisions 
of s. 7 A, sub-s. (3), of the Oudh Rent Act, 
1886, and therefore unlawful within the 
meaning of s. 23 of the Indian Oontract 
Act, 1872, and by virtue of s. 24 of the 
same Act the consideration for this mort- 
gage transaction is also unlawful. The 
result is that the whole transaction is void. 
This being the nature of the mortgage in 
question in this case the observations of 
their Lordshipsof the Judicial Committee 
in the case of Moti Chand v. Ikram Uilah 
Khan (2) are entirely opposite. 
. The learned Advocate for the appellant 
also relied upon a decision of the High Court 
at Allahabad in Har Prasad v. Shoe Gobind 
(3. In this decision the same view was 
taken as was taken in the case decided by 
this Oourt to which reference has already 
been made. We may here quote the observa- 
tion of Romer L. J. in the case of Thurstan 
v. Nottingham Permanent Benefit Building 
Society (4): 

"The short answer is thata Oourt of 
Equity cannot say that it is equitable to 
compel a person to pay any moneys in res- 
pect ofa transaction which as against that 
pomon the Legislature has declared to be 
void. 

Weare of opinion that the case before 
us falls within the principle stated. by 
Romer L. J. in the quotation just now 
given. 

Had the sum of money which the mort- 
gages advanced as consideration of the 
mortgage transaction represented an inde- 
pendent transaction of loan between the 
parties it might have been possible to give 
some relief to the plaintiff for the recovery 
of that sum of money but on the facts 
proved the plaintfff paid this money to the 
defendant as consideration of the mortgage 
simpliciter. i 

The appeal is therefore allowed, the de- 
cree of the Courts below are set aside and 
the plaintiff's suit is dismissed with costs 
in all Courts. 

A. Appeal allowed. 

(2) 39 Ind. Cas. 454; 44 I. A. 54; 15. A. L.J. 150; 5 L, 


W. 388; 21 M. L, T. 267; 32 M. L.J. 383; 21 C. W. N. 
616; 19 Bom, L. R. 433; 39 A,173; 26 C. L. J. 24; (1917) 
M. W. N. 453 (P.O). ^ 

(8) 67 Ind. Cas" 793; 44 A. 486; 20 A. D, J, 318; A 
1. R.1922A]L14. . — l 

(4) (1902) 1 Ch 15, 
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RANGOON HIGH COURT. 
CgrMiNAL Revision No. 512-B or 1930, 
` December 1, 1930... 
Present:—Mr. Justice Dunkley. 
U MIN— APPLICANT 
versus 
MAUNG TAIK AND anoraer—Non- | 
APPLICANTS. 
. Criminal Procedure Code (Act V of 1898), s. 489— 
Revision’ against acquittal—Interference— Principles. 

Though the High Court has jurisdiction to inter- 
fere on revision with an acquittal, it should ordinarily 
exercise this jurisdiction sparingly and only: where 
itis urgently demanded in the interests of publie 
justice. The fact that the High Oourt sitting as a 
Court of Appeal, might possibly have come to a 
different conclusion from the learned: District Magis. 
trate is no ground for exercising the revisional juris- 
diction of the High Court against the order of acquit- 
tal made by him. ! 

Foujdar Thakur v. Kasi Chowdury (1) and Nga Po 
Pyaw v. Nga Po Nwe (2), followed. 

Orimipsal revision against an order of the 
District Magistrate, Thaton, in Criminal 
Appeals Nos. 85 and &6 of 1930. 

Mr. Paul, for the Applicant. 

. JUDGMENTT.— This isa case oftrespáes 

to agricultural land. The respondents were 
convicted of the offence of criminal trespase, 
but were acquitted on appeal by the learned 
Additional District Magistrate of Thaton. 
lam asked on revision to set aside this 
order of acquittal and to restore the con- 
viction of the trial Magistrate. It hss been 
laid down in the case of Foujdar Thakur 
v. Kasi‘ Chowdhury (1), that, though the 
High Court has juriediction to interífereon 
revision with an acquittal, it should ordi- 
narily exercise this jurisdiction sparingly 
and only where it is urgently demanded in 
the interests of public justice. This deci- 
sion was followed in thecase of Nga Po 
Pyaw v. Nga Po Nwe (2), where the learned 
Judicial Oommissioner of Upper Burma 
held that the only case in which applica- 
tions at the instance of private parties 
against orders of acquittal could be enter- 
tained are those in which there has been a 
failure of justice through want of jurisdic- 
tionor a failure to understand the law 
applicable to the case, 


It has been argued before me that the 
learned District Magistrate based bis 
judgment of acquittal on a misconception 
of the law applicable to the case before 
him. On one point he may perhaps have 
been wrong, but his judgment is mainly 
based on the fact that the complainant 


(1) 27 Ind. Cas. 186; 42 O. 619; 16 Or. L. J. 122; 19 
O. W.N 104; 21 O.L J. 53. 
(2) 42 Ind. Cas. 330; 3 U; B. R. (1917) 19; 18 Or, Le 


J, 970, 
132—368 
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before the trial Magistrate was not in 
physical possession of the land.’ : 

This isa finding of fact with which I 
should not in any case be disposed’ to 
interfere . on revision. The fact that I, 
sitting as a Oourt of Appeal, might possibly 
have come to a different conclusion from 
the learned District Magistrate isno ground 
for exercising the revisional jurisdiction 
of this Court against the order of acquittal 


made by him, The present application 
is summarily dismissed. Ki 
a. Revision dismissed, 


RANGOON HIGH COURT. 
BPaclAL FiRST O1vit APPEAL No, 205 
or 1930. 
January 14, 1931. 
Present ; —Mr. Justice Dunkley. 
A. B. MOOLA anD SONS—P.LAINTIFES— 
APPELLANTS: 
Versus 
COMMISSIONER ror tum PORT or 
RANGOON-—DzrENDANT— RESPONDENT. 
Rangoon Port Act (IV of 1905), sa. 87, 102—Gon- 
tract Act (IX of 1872), s. 161- -Payment of port charges 
before date fixed for sale—Sale by Commissoners— 
Suit for compensation—Liability of Commissioners to 
make good loss—Interpretation of Statutes—Permissive 


- provisions, 


The plaintiff, who had imported certain goods to 
Rangoon’ failed’ to pay customs duty and port 
charges and the goods remained in the godowns of 
the Port Commissioners. The Commissioners took 
action under s. 87, Rangoon Port Act, and advertised 
the goods for sale on llth September. The plaint- 
iff paid the port charges on the 10th September but 
as he did not remove the goods, they were sold on 
the llth, The plaintiff sued for damages : 

Held, (1) that as the plaintiff had paid the Oom- 
missioners' charges,the Commissioners had no right 
to sell under s. 87, though the plaintiff had notte- 
moved the goods; [p'546, col: 1.] 

(2) that when the dues had been paid, it was the 
Commissioner's duty and/not the duty ofthe appel- 
lant to seethatthe goods were withdrawn from the 
sale; [p. 546, col. 2.] 

13) that as the liability of the Commissioners waa 
that of a bailee of the goods, an action for pure 
conversion did not lie, but only an action in the 
case in which negligence on the part of the Com- 
missioners must be proved; [p. 546, col. 2; p. 547, col. 1] 

(4) thatzas the sale took place owing to the default 
of the Commissioners under s. 161, Contract Act, 
the Commissioners were responsible for the value of 
the goods; '[p. 547, col. 1.] : 

Where the terms of a Statute are not ima 
perative, but permissive, the fair inference is that 
the Legislature intended that the discretion, as to 
the use of the general powers thereby conferred, 
should be exercised in strict conformity with private 
rights, [p, 548, col. 2.) 


546 
Special first'appeal from the decree of the 
. Small Oause Court Judge, Rangoon, dated 
the 18th August, 1930, in Civil Regulation 
Suit No. 2369 of 1930. 
Mr. M. A, Rauf, for the Appellants. 
Mr. Paget, for the Respondent. 
JUDGMENT.—The facts of the case 
are not seriously disputed The plaintiff- 
appellant imported 1% bales of paper in 
April, 1929, As he failed to pay the 
customs duty and port charges thereon, 
. these bales remained in the godowns of the 
“ Port Commissioners. The appellant allowed 
the bales to remain there for a con- 
siderable time, without paying the charges 
payable to the Port Commissioners in 
respect thereof, and consequently the Port 
Commissioners took - action under the 


powers conferred on them by s, 87, Ran- - 


goon Port Act (Burma Act IV of 105), 
They duly advertised the goods for sale ou 
llth September, :929, as required by sub s. 
(2), 8.87, and on llth September they sold 
the goods by public auction under sub-s. 
(1). Itis not now disputed that in con- 
sequences of this sale the appellant suffered 
a loss of Rs. 1,034-11-0 as set out in para, 7 
of the plaint, 

.. On ‘the early afternoon of 10th September 
the appellant paid to the Commissioners 
all the charges due to them in respect 
of these bales of paper up to that date, 
: but was unable to remove the goods as he 


* had not paid the customs duty due thereon. 


. In spite of this paymentthe goods were 

nevertheless sold by the Oommissioners 
on the morning of llth’ September. The 
plaintiff-appellant ‘has, therefore, sued the 
' Commissioners for the; recovery of 
Re. 1,034-11-0 as damages for the wrongful 
sale of his goods. 

The Oo:nmissioners, in defence to this 
action, rely from the fact that they 
had given notice to the appellant that the 
goods would be sold unless previ- 
ously claimed and removed and all 
charges due thereon paid, and that the 
appellant failed to remove the goods or 
to pay the customs duty thereon. the levy 
of the customs duty is no concern of the 
Commissioners, and the Rangoon Port Act 
does not impose on the owner a duty to 
remove his goods prior to the date fixed for 
the auction; it imposes upon him a duty 
solely to pay the charges of the Oommis- 
sionere, and this the appellant had done, 
When the charges had been paid the right 
of sale under s. 87 ceased to exist. The 
fact that, in correspondence, the appellant 
had gratuitously taken upon himself to 
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remove the goods prior to the date fixed 
for sale did not impose upon him a legal 
duty to do so, 

The Commissioners further allege that 
the goods were sold by reason of the appel- 
lants own negligence in failing, when 
making payment of the dues, to inform the 
Commissioners that this payment was made 
in respect of the goods advertised for sale 
on the next day, and in failing specifically ` 
to request the Commissioners to withdraw 
his goods from the sale. This amounts to 
an attempt to impose upon the appellant 
a duty to remind the Commissioners of 
their obligations. A great deal has been 
said in argument concerning the internal 
organizatiou of the office of the Port Com- 
missioners, and the time necessarily re- 


-quired for the Accounts Department which 


received thé money, to inform the Traffic 
Department, which sold the goods, that 
the dues thereon had been paid, and it is 
argued that the appellant knowingly took 
8 great risk in delaying the payment of his 
dues until the last afternoon. To my mind 
these arguments are entirely irrelevant. 
The organization adopted by the Port 
Commissioners for the performance of the 
duties imposed upon them is no concern of 
persons having business with the Oom-' 
missioners and it was open to the appellant 
to pay the Commissioner's dues at any time 
up to the last moment before the sale, and 
when the dues had been paid it was the 
Commissioner's duty and not the duty of 
the appellant to see that the goods were 
withdrawn from the sale. The power of 
sale under 8. 87, Rangoon Port Act, is per- 
missive and as'státed by Lord Watson in 
Managers of the Metropolitan Asylum District 
v. Frederick Hill (1): ‘Where the terms 
of a Statute are not imperative, but per- 
missive, the fair inferenceis that the 
Legislature intended that the discretion, 
as to the use of the general powers thereby 
conferred, should be exercised in 
strict conformity with private rights.” 


In this appeal it has been argued on 
behalf of the appellant that, although the 
plaint in the suit is framed on the footing 
of negligence, the action is really an action 
for conversion, and consequently it is not 
open to the Oommiesioners to plead good 
faith on their part or negligence on the part 
of the appellant, In reply s. 102, Rangoon 
Port Act, was quoted on behalf of the Oom- 
missioners, and it was argued that as the 


(1) (1881) 6 A. O, 193; 50 L. J. Q. B. 353; 44 L.T, 
653; 29 W. R. 617; 45 J, P. 064, 
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liability of the Commissioners is that of a 
bailee of the goods, an action for pure con- 
version does not lie, but only an action in 
the case in which negligence on the part 
of the Commissioners must be proved. I 
accept the contention advanced on behaif 
of the Commisaionere, Section 102, Rangoon 
Port Act, lays down that the responsibility 
of the Commissioners for the loss, destruc- 
tion of goods during such time as the same 
remain in the possession or under the con- 
trol of the Commissioners ehall be that of 
a bailee under ss. 151, 152 and 161, Con- 
tract Act, The liability of the Commis- 
sionera has, therefore, to be determined in 
the terms of s. 161, Contract Act, which 
says that “If by the default of the bailee 
the goods are not returned, delivered or 
tendered at the proper time, he is responsible 
to the bailor for any loes, destruction or 
deterioration of the goods from that time.” 

The goods of the appellant have been 
sold and in consequence of this sale they 
have been totally lost to him, and the Oom- 
missioners have placed it out of their 
power to deliver the goods to him. I have 
already held that this sale took place by the 
default of the Uommissioners. Consequently 
under s. 161, the Oommissioners are 
responsible to the appellant for the value 
of the-goods. Therefore, the judgment and 
decree of the Chief Judge of the Court of 
Small Causes, dismissing the plaintiff-ap- 
pellant's suit, are set aside, and instead 
thereof ithe  plaintiffappellant will be 
granted a decree as prayed for in his plaint 
‘with costa in both Courts, 


A “Decree set aside, 


RANGOON HIGH COURT. 
OxtminaL ÁPPBAL No, 954 of 1930. 
December Y, 1-30. 

Present :—Mr Justice Dunkley. 
EMPRROR— APPELLANT 

4 versus 
MAU G TUN NYAN—Rz':PONDENT. 

Criminal Procedure Code (Act V of 1898), s. 117— 
Appeal against acquittal——Interference— Principles. 

The Criminal Procedure Code makes no distinc- 
tion between an appeal against an acquittal and ‘an 
appeal against a conviction, and the provisions of 
s& 417 and 418, read together, make it plain that 
inan appeal from an acquittal if the High Court 
thinks the subordinate Court has taken an erroneous 
view of the evidence it is bound to act on this 


opinion end convict the respondent, As a rule of 
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practice, however, the High Oourt should not accept 
an appeal from an acquittal unless, in its opinion, 
it is established beyond all reasonable doubt by the 
evidence on the record that the respondent is guilty 
of the offence with which he was charged, and in 
considering the evidence due weight ought to be 
given to the findings of the lower Oourt and its 
opinion concerning the effect of the evidence and the 
credibility of the witnesses. p 548, cols. 1 & 2.] 

Emperor v. Deboo Singh (4), followed 

Queen-Empress v. Robinson (1), Queen-Empress v. 
Ghulam Muhammad (2)and Emperor v. Mangat (3), 
not followed, 


Oriminal appeal against an order-of the 
Special Power Sub-Divisional Magistrate, 
Zigon,in Oriminal Regular Trial No, 15 
of 1930, 

Mr. A. Eggar, for the.Orown. 

Mr. Thein Maung, for the Respondent. 


JUDGMENT.—This is an appeal by 
the Local Government against the judg- 
ment of the Sub-Divisional Magistrate of 
Zigon, passed in his Criminal Regular 
Trial No. 15 of 1930 acquitting the respond- 
ent on alternative charges under ss. 162 
and 420, Indian Penal Oode. 

In the first place I have been asked by 
the learned Uounsel for the respondent to 
hold that there is some special restric- 
tion on the right of appeal against an acquit- 
tal, and that in fact it is an established 
principle of law that the High Oourt will 
only interfere with an order of acquittal 
when the judgment of ihe lower Oourt is 
perverse and there has been clearly a 
miscarriage of justice. In support of his 
argument he has quoted the following 
passage from the Allahabad caseof Queen- 
Empress v. Robinson (1): "In considering an 
appeal by Government against an order 
of acquittal, it is not for the High Oourt 
to say whether, if it had been trying the 
case, it might not have taken a view 
opposed to thatof the lower Oourt, That is 
not the test to be applied to determine 
such an appeal. While the High Court 
fully recognizes the necessity for the 
existence of such powers in the Local 
Government in this country it is equally 
clear that those powera should be most 
sparingly enforced; and, in respect to 
pure questions of fact only in thcse 
cases where, through the incompetence, 
stupidity or perversity of a subordinate 
tribunal, such unreasonable or distorted 
conclusions have been drawn from evi- 
dence as to produce a positive miscarriage of 
justice.” 

He has also referred to the Purjab case 


(1) 18 A, 212; A. W.N, (1894) 49, 
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of Queen-Empress v. Ghulam Muhammad 
(2) and Emperor v. Mangat (3), in which the 
‘game principle is laid down. The learned 
Government Advocate has replied that in 
so far as these judgments are considered 
. ^as having laid down a rule of law they are 
'éontrary to the plain provisions of es. 417 
and 418, Criminal Procedure Code. I find 
myself in 'agreement with the learned 
Government Advocate on this point. Section 
417, Oriminal Procedure Code, allows the 
Local Government to file an appeal against 
an order of acquittal, and there is no restric- 
tion on this right. Section 418 lays down 
that an appeal lies on a matter of fact as 
well as a matter of law. The Oode itself 
makes no distinction between an appeal 
against an acquittal and an appeal against 
a conviction, and to my mind the provisions 
of ss.417 and 418, read together, make it 
plain that in an appeal from an acquittal 
3f the High Court thinks the subordinate 
Court hes taken an erroneous view of the 
evidence itis bound to act on this opinion 
and convict the respondent. The safeguard 
against the filing of ill-founded appeals 
against orders of acquittal is that such 
appeals can be filed only by the Local 
Government and not by any private party. 
Tt seems to me that the principle laid down 
in the case cited by the. learned Counsel 
for the respondent is merely 8 rule of 
practice, dictated by prudence, rather than 
a proposition of law. The matter hes 
been put upon. its correct footing by a 


- . Bench of the Patna High Court in the 


recent case of Emperor v. Deboo Singh (4), 
where it was held that an appeal from an 
acquittal and an appeal from a conviction 
are on an equal footing under the Oriminal 
Procedure Code. In the course of his judg- 
ment in that case, Jwala Prasad, J., came 
to the following conclusions: 

"In an appeal from an acquittal, as in 
the case of an appeal from a conviction, 
the appellant is entitled to go into the 
facts and sek the Appellate Court to take 
a view of the facts different from that taken 
by the trial Court.  But.the accused in 
en appeal from sn acquittal retains the 
right of being presumed. to be innocent 
until the charge is fully brought home to 
him, He has the right which he had in the 
trial Court of being given the benefit ofa 
reasonable doubtas to his guilt, He must 


(2) 10 P, R. 1897 Cr, 
(3) 11 P. R. 1903 Or. 
(4) 120 Ind, Cas. 684; A, T, R. 1929 Pat, 481; (1928) 
aT i a 8 Pat, 428; 10 P, L. T, 88; 21 Cr. Li 
|] 
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also have the benefit of the opinion of the 
trial Court upon the credibility of the 
witnesses whom that Court had the ad- 
vantage of seeing face to face and judging of 
their demeanour." 

To this extent Iam in entire sgreement 
with the observations of ihe learned Judge. 
The High Court should not accept an appeal 
from an acquittal unlesr, in its opinion, it 
is established beyond all reasonable doubt 
by the evidence on the record that the 
respondent is guilty of the offence with 
which he was charged, and in considering 
the evidence due weight to bs given to the 
findings of the lower Court and its opinion 
concerning the effect of the evidence and 
the credibility of the witnesses. [His Lord- 
ship then coneidered evidence ana dismissed 
the sppeel.] 

A. Appeal dismissed, 


RANGOON HIGH COURT. 
OngiMINAL ÁPPEALS Nos. 111, 112 anp 118 
or 1930, 
September 26, 1930. 
Present :—Mr. Justice Otter, 
K. MEERIAH AND OTHERE—ÁPPELLANTS 
versus 
. EMPEROR- Orrosirrs Party, 

Criminal Procedure Code (Act V of 1898), s. 222 (2), 
289, 537— Penal Code (Act XLV of '1860), s..408— 
Criminal misappropriation—Several accused—J oint 
charge for misappropriation against, one, abetment 
against another and misappropriationof part of the 
same sum against third—Misjoinder— Validity of trial. 

A and B were charged with misappropriation of 
the same sum of money and C was charged with 
misappropriation of part of the same sum. The 
real case against B was one of abetment, There was no 
joint taking or joint enjoyment of the proceeds 
but each act of misappropriation was complete in 
itself and was not dependent upon or connected 
except in the method adopted, with the other acts 
of misappropriation, A, B and C were jointly charged 
and tried : : i 

Held, that the case did not fall within s. 222 
(2), Criminal Procedure Code, and there was a 
misjoinder of charges which vitiated the trial. [p. 
552, col. 2.] 

Subrahmania Ayyar 
lowed. . DA : 
_ Criminal appeals against an order cf the 
First Additions] Magistrate, Mandalay, in 
Criminal Trial No. 74 of 193U. 
< Messrs. De Glanville, Sanyal and Bose, 
for the Appellants. 


Mr. Lutter, for the Orowr. 


JUDGMENT.—The three sppellanta 
were convicted by the First Additional 


Y, King-Emperor (5), fol- 


“(Special Power) Magistrate of Mandalay of 
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offences involving criminal breach of trust 
88.public servants under s, 409, Indian 
Penal Oode. |: 

The appellant, Day, was sentenced to fiva 
years rigorous imprisonment and a fine of 
Rs, 4.000 or, in default, one year and six 
months’ rigorous imprisonment; the ap- 
pellant, Kannon, to three years’ rigoroua 
imprisonment anda fine of Rs. 800 or, in 
default, one year's rigorous imprisonment ; 
and the appellant Meeriah to three 
years’ rigorous imprisonment and a fice of 
Rs, 4,510 or, in default one year and six 
months’ rigorous imprisonment. A man 
called Sein Po, who pleaded guilty, was 
convicted of sbetment of the three appel- 
lantsin the commission of these offences 
and sentenced to seven years’ rigorous im- 
prisonment: 

The three appellants were employed at 
the Mandalay Station of the Burma Rail- 
ways: Meeriah in the capecity of Onief 
Booking. Olerk, and the other two appellants 
as Assistant Booking Olerks. It is not 
quite clear for how long the appellant Mee- 
riah was so employed at Mandalay; but Day 
occupied his position since before March 
1928, while. Kannon acted in a similar 
aes ouring the greater part of the year 


The offences alleged against the appellants 
are conneeted with the system employed 
for the carriage by rail of prisoners dis- 
charged from jail. Such persons are entitled 
to Írae passages to their respective 
destinations, and the method in force is 
that, when a prisoner (or prisoners under 
escort is about to travel the Police Officer 
in charge presents a warrant issued from 
the jail from which they come toa clerk at 
the Booking Office. The latter, after satisfy- 
ing himself that the warrant is in order, 
issues to the Police Officer the ticket (or 
tickets) required, and at the same time 
notes upon the back of the warrant he re- 
ceives, the numbers of the tickets issued. 
In some cases, discharged prisoners travel 
without escort, and on presentation of a 
similar warrant, it is the duty of the Book- 
ing Clerk eimilarly to issue Railway tickets 
to them and to make a similar entry upon 
the warrant, ` 

The warrants in such cases are invariably 
for third class tickets ; and the appellants 
Day and Kannon are said to have been em- 
ployed in the third class Booking Offce at 
the material times when the matters alleged 
against them took place. 

It isthe duty of the appellant Meéeriah 
to receive the cash from-the Assistant 
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Booking Olerks twicsa day and! he also 
has to check certain books which are 
called “ train cash books’ (Exs. H aud I} 
kept by the Assistant Booking Olerks, with 
thenumber of tickets remaining in tho 
ticket tube and the amount of cash received. 
It is alsoa part of his duty to check the 
warrants and the numbers of the tickets 
noted upon them, and he is then in a position 
to see whether the amount of cash received 
agrees with the number of tickets issued 
both for casb, and also upon warrants in 
ihe manner lnave described. 

The Ohief Booking Olerk also is required 
to maintain a cash remittance book (Ex, J), 
in which is noted (apparently) the amount of 
cash received. From this book is compileda 
duplicate remittance note, which, together 
with the warrants, is sent to the cashier of 
the Ohief Accounts Office of the Railways in 
Rangoon, who, after checking the amount, 
renders a receipt. The cashier then sends 
on the Cash Remittanee Note with the Jail 
Passages Warrants to the Aucit Department, 

"In November 1929, a clerk in the Audit 
Branch of the office of the Inspector-General 
of Prisons in Burm&,received apaesage war- 
rant purportingto be issued from Katha Jail, 
together with a number of other warrants. 
The warrant in question was received 
from Mandalay Stationand as there is a Rail- 
way Station at Katha, where in the ordinary 
course the warrant issued from Khata Jail 
would be received, his suspicions were arous- 
ed. Later, upon further investigations, it 
was discovered that a large number of 
other warrants purporting to be issued from 
jails other than the Mandalay Jail, had 
been received at Mandalay Station. 

The prescribed form of warrants—isee 
Exs. A-9 to A-20)—is a printed document, 
and should have upon it (inter alia) the seal 
impression of the Jail where it was issued, 
Upon ite face appear spaces for various par- 
ticulars,and among these at the foot, is a 
space for the sigaature of the Superintend- 
ents ofthe Jail. Upon the back, there 
are spaces for the recording of further part- 
culars as to the persons travelling. 

The warrants discovered in the way I 
have just mentioned, were not printed 
documents, but were typewritten anc among 
other points of difference, do not bear the 
jail seal impression. 

After further investigations and enquiry 
and after certain statements had been made 
in connexion with the case (to some of which 
it will ba necessary later to refer)Ssin Poand 
the three appellants were arres‘ed aad tried, 
with the result i have already stated. Upon 
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appeal to this Court, objection was made to 
the charges against, and the method of trial 
of, the three appellants. The evidence 
will be considered ata later stage; but in 
order to appreciate the force of the objec- 
tions raised, it will be well to endeavour to 
see what method seems to have been adopted 
in order to defraud the Railway. 

The evidence is hy no means clear, but 
it would appear that the case for the prosecu- 
: tion was that, upon presentation of the forged 

passage warrants, the tickets in respect of 
them were notissued to Sein Po who invari- 
. ably presented the warrants, but were sold 
by the Booking Olerks to members of the 
public and the cash (or part of it) handed 
to hein Po, or (and perhaps both methods 
were adopted) the tickets were issued to 
Sein Po and subsequently disposed of by 
him, the four men, of course, sharing the 
proceeds.. The charge against the appel. 
lant Dey was as follows: "That you between 
29th day of September, 192», and 25th Febru- 
ary, 1930, at Mandalay being a public servant 
and insuch capacity entrusted with the domi- 
nion over the value of Railway tickets issued 
upon the forged jail passage warrants mark- 
ed Exe. B, G and F (1) to F (98) amount- 
ing to Re. 9,263-1-0 committed criminal 
breach of trustin respect of the said eum 
of money. 

Kannon was similarly charged in respect 
of Passage Warrants, Exs. F (24) toF (38) 
and with committing criminal breach of 
trust in respect to the sum of Re, 1,489-2-3, 
Meeriah was charged in exactly the 
same terms as Dey. 

It was argued that these charges are bad, 
in that they allege misappropriation of the 
same sum of money on the part of the 
Dey and Meeriah, and on the part of Kan- 
non, a Misappropriation of a part of the 
same sum. 

Moreover, ordinarily, a person cannot be 
charged with (or tried for) more than one 
offence at a time, and, althought there are 
certain exceptions tothisruleit was argued 
that this case does not fall within them, Sec- 
tion 222, subs. (2), Crimirsl Pccecuie 
Code, says: “When the accused is charged 
with criminal breach of trust or dishonest 
misappropriations of money, it shall be suff- 
cient to specify the gross sum in respect of 
which the offence is alleged to have been 
committed and the dates between which the 
offence is alleged to have been ccmmitted 
without specifying particular items or 
exact dates, and the charge so framed 
shall be deemed to be a charge of one offence 
within the meaning of s, 234: Provided 
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thatthe time included between the first 
and last of such dates shall not exceed 
one year.” 

There can be no doubt, I think, that 
were this a case of a charge framed against 
one person in the manner under review, 
there would be no objection. 

It is said by Mr. de Glanville, however, 
(as I understand his argument) that in the 
case of more than one accused, and where 
those accused are charged with misappro- 
priation of the same or part of the same 
cum of money, this sub-section cannot apply. 
1 would observe that it could not bs well 
suggested that a joint taking coupled with 
& joint enjoyment of the proceeds took 
place here. 

The case against Meeriah was that he 


screened the other two; while Kannon had 


no part at all in taking the amount alleged 
against Dey and Meeriah. . 

in support of the appellant's contention, 
the case of Girwar Narain v. Emperor (1) 
was quoted, and, although this case may be 
distinguished upon the facts, and although 
no statement of a general principle may 
have been intended, yet there can be no 
doubt that this authority does support the 
argument of Mr de Glanville. 

The material part of the headnote is: 
“Where in a case more than one person 
were jointly charged with the offence of 
criminal breach of trust under s. 418, 
Indian Penal Wode., with respect toa sum 
of money: € 

Held, that there was a  misjoinder 
of charges in the case. The wording of s. 222, 
Oriminal Procedure Code, refers to a single 
accused; and it must be so because it is 
imposible to hold that two persons can be 
guilty of misappropriation of the same par- 
cel of money Section 239, therefore, has no 
application to such a case.” 

The facts were that two persons were 
charged with criminal breach of trust in 
respect of a sum of Rs. 53 11-4 being rents 
collected from tenants. 

In the judgment of the Court. at page 602* 
of the Report, appears this passage: “It 
is enough to point out that in s. 222 
also the wording of the section refers to a 
single accused: and it must beso, because 
itis impcssible to hold that two persons 
ean be guilty of misappropriation of the 
same parcel of money One may be guilty of 
misapprupriating a portion of it or one may 
be guilty of abetting the other. The 
missppropriation of the actual money must 

(1) 15 Ind. Cas, 650; 13 Or. L. J, 506; 16 C. W. N. 600. 
— *Page of 16 O. W. N.—[Ed] 
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be the act of a single person, and, therefore, 
8. 239 has no application, because more 
than one person could not be charged 
with this particular offer ce of misappropria- 
tion of a single sum.” 

Thus, it would seem clear that so far as 
8. 222, sub-s. (2), is concerned, it might 
well be held that,as Dey and Mesriah were 
both charged with misapprovriating the 
same sum of money, and as Kannon was 
also charged with misappropriating a por- 
tion of that sum, a misjoinder occurred in 
the present case. 

Had the appellants, Dey and Kannon, 
been charged with misappropriation of the 
particular amounts which respectively 
passed through their hands in connexion 
with the forged warrants dealt with by 
each of them, and Meeriah with abetment of 
these offences, it would seem that no 
objection could have been raised. That 
being so, it becomes necessary to consider 
the effect of s. 239 of the Code. 

It should be observed that the objection 
with which I have so far dealt only relates 
to misjoinder of offences; whereas s. 239 
deals both with joint charges and the joint 
trial of more than one offender under vary- 
ing circumstances. The material portion of 
8 239 is as follows: “The following persons 
may be charged and tried together, namely: 

(a) persons accused of the same offence 
committed in the course of the same trans- 
action : i = lá * 

(d) persons accused of different offences 
committed in the course of the same trans- 
action.” 

Now, so far as Dey and Meeriah are con- 
cerned, they were charged with the same 
offence. Olause (a), therefore, might apply to 
them, provided the offence was committed 
in the course of the same transaction. 

Kannon, however, was charged with a 
different offence. His case could, therefore, 
only fall within cl. (d). ` 

Assuming, therefore, that the three appel- 
lants were properly charged with the same 
or different offences, it becomes necessary 
to see whether the offences alleged against 
them can be said to have been committed 
in the course of the same transaction. 

This question, also, is not without diffi- 
culty; for, of course, each case must be 
considered upon its own facts, and decided 
cases are not of great assistance. $ 

I propose, however, to refer to thrée autho- 
rities: The first is, Choragudi Venkatadri 
v. Emperor (2). 

(2) 5 Ind. Cas.847; 33 M. 502; 11 Cr. L. J. 958; 
(1910) M, W. N. 65; 7 M. L. T. 299; 20 M. L, J. 220. 
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Part of the head-note is: "In order that 
a number of acts may be 80 connected 
together as to form part of the same trans- 
action within the meaning of s. 235, Cri- 
minal Penal Code, community of purpose or 
design snd continuity of action are essential 
elements. 

* * * * * 

“There is no continuity of -ction where 
each act is a completed act initself and the 
original design accomplished so far as that 
act is concerned. 

"Where a company is formed with the 
object of defrauding the public, it cannot 
be said that distinct acts of embezzlement 
committed in the course of several years 
form part of the same transaction by reason 
of such gereral object.” f 

In that case the facts seem to have been 
that the public were invited to subscribe to 
a so-called Provident Fund, and the promise 
of large profits was held out. 

Six accused were charged with having 
committed breaches of trast in respect of 
three sums of money alleged to have been 
80 obtained, each sum being said to have 
been misappropriated between certain dates 
which extended beyond a period of one year. 

Offences of falsification of accounts and 
cheating were also charged and tri:d to-. 
gether, [t was clear, of course, that in 
that case the provisions. of 8, 222 (2), Ori- 
minal Procedure Cote, were violated, for the 
offences extended over a period of more than 
one year. It was also objected that 
the offences were not all of the same 
kind. 

A large number of persons had subscribed 
to the company from time to time between 
the dates alleged; and it was said at page 
507* of the Report that: “the original de- 
sign to make money was accomplished so 
far as the particular sum of money was 
concerned, when the misappropriation took 
place.” ` 

It was held, therefore, that the obtaining 
of these sums over such an extended period 
could not be said to be in the course of the 
same transaction. 

In the case of Kal? Das Chuckerbatty v. 
Emperor (3) a Railway Tiecket-Collector made 
over two used tickets, which he had collected 
from passengers, toanother and instructed 
the latter to apply. for a refund of the 
fares covered by the same, as unused tickets, 
at the place of issue. The fraud was dis- 
yovered in the act of such application, and 

(3) 9 Ind. Cas. 618; 38 O. 453; 12 Cr. L, J. 106; 15 
O.W N. 463. 

*Page of 33 M.—[Ed, . 
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it was held that the joint trial of the Ticket- 
Collector "on charges under se. 408 and 420- 
109,” and'of his accomplice “under se, 420- 
911, Penal Code, was legal under the provi- 
sions of s, 239, Criminal Procedure Code," 
There can be no doubt, I think, that 
there was continuity of action, and the 


matters complained of took place within a` 


short space of time. “Moreover, the trans- 
action would have been completed when the 
refund had been made. j 

. I would refer also to the case of Amrita 
Lal Hazra v. Emperor (4). 


The question as to the meaning of the’ 


words "same transaction" was raised in that 
case and, at page 983* of the Report, 
appears this passage: “Itis not possible 
to frame a comprehensive formula of uni- 
versal application to determine whether two 
or more acts constitute the same transaction; 
but circumstances which must bear on the 
determination of the question in an indivi- 
dual case may easily be indicated : they are, 
proximity of time, unity or proximity of 
place, continuity of action and community 
of purpose or design." 

It is true. that in the present case the 
appellant Meeriah is said to have been 
present and responsible for the action of 
the other two appellants during the pericd 
covered by the charges in the present case. 

Moreover, upon the evidencs it might be 
possible to arrive at the conclusion that 
all three appellants had a community of 
design in respect of the sums with which 
they were charged, 

It must be borne in mind, however, that 
although undoubtedly, in the case of a 
eingle offender the case would fall within 
eub-s. (2), e. 222, yet, each act of misappro- 
priation was complete in itself and was not 
dependent upcn, or connected (except in the 
method adopted) with any other act of 
misappropriation. 

Moreover, Kannon, at least, is said to 
have been engaged upon the frauds for a 
small part only of the periods curing which 
Dey and Meeriah are eaid to have committed 
the acts complained of. 

It seems to me, therefore, that it might 
well be argued that in the present csse 
there was not sufficient continuity of action, 
but that each act of misapprcpriation was 
complete in itself, 

The matter is by no means free from 
difficulty, but I have come to the conclusion 
that as the reai case against Meeri&h was 

(4) 29 Ind. Cas. 513; 42 ©. 957; 16 Cr. L. J. 497; 
91 0. L. J. 331;19 O W.N. 676. 

*Page of 42 Oal.—[Ed.] 
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one of abetment and as the case against 
Kannon was in respect of a part only.of 
the amountcharged against tbe other two, 
the case does not fall within s 222 (2) of the 
Uode, and that, therefore, there was a mis- 
joinder of charges. I wish,however expressly 
to guard myselt against expressing the opin- 
ion that in no case could more than one person 
be guilty of misappropriating the same sum 
of money, or that s. 22242) of the Code could 
never apply to persons jointly charged. 

Moreover, bearing in mind that each 
misappropriation or breach of trust may 
well be said to be complete in itself, í 
should hesitate to hold that the offences 
charged against the three appellants were 
committed in the course of the same transac- 
tion. 

It is true that in the present case I do not 
think it could be suggested thatthe appel- 
lante (or either of them) were clearly pre- 
judiced in their defence, yet, owing to the 
uncertainty, which as I have shown exists 
as to the exact method adopted in carrying 
out the fraud, it is by no means impossible 
that they were to some extent in the dark as 
to the charges they were called upon to meet. 

In any event, however, upon the autho- 
rity of the well-known case of Subrahmania 
Ayyar v. King-Emperor (5) if misjoinder of 
charges took place, the trial was a bad trial; 
and it will be necessary later to consider 
what course I ought to adopt. In view of 
that authority—although it relatad to a 
trial before a Jury, and although the 
misjoinder seeme to have been of a more 
glaring nature than in the present case— 
action cannot be taken under s, 537, 
Oriminal Procedure Code. Subrahmania 
Ayyar's case (5) war, however, the case of a 
trial of a single accused only and it could 
not possibly be said that the effect of 
misjoinder where more than one person 
was on trial at the same time could be any- 
the-iees serious. Moreover, in view of this 
authority, andalso in view of the special 
circumstances which exist in the present 
case, I do not think that I would be justified 
in making any amendment under the pro- 
visions of s. 423, sub a: (1) (d) of the Oode,: 
cven if I had the power to take this course, 

The appellants must, therefore, either 
be re-tried, discharged or acquitted. (After 
considering the evidence, his Lordship ac- 
quitted Meeriah and Kannon and ordered 
re trial of Dey). ' . 

A. Appeals allowcd, 


(5) 25 M. 61; 281. A. 257; 8 Sar. 160:°3 Bom. L. 
ka oy 8 Q. W, N. 866; 11 M. L, J, 233; 2 Weir. 271 
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RANGOON HIGH COURT. 
OgtMINAL Revisions Nos. 555-B 
AND 556-B or 1930. 
December 8, 1930. 
Present: —Mr. Justice Dunkley. 
U SAN WIN —APPLIOANT 
versus 
U HLA— RESPONDENT. 
Penal Code (Aet XLV of 1860), ss. 76, 79, 499— 
Defamation—Statement made by party— Privilege — 
Onus of proof—Advocate. writing letter to Judge to 
return bribe, promising tó-hush up—Offence—Instruc- 
tions of client, whether sufficient’ justification—Con- 
tract Act (IX of 1872), s. 28—Money paid as bribe, 
whether recoverable. 
In a criminal prosecution the question, whether a 


statement was made on a privileged occasion or not . 


must be decided with reference to s, 499, 


Penal 
Code, and s. 105, Evidence Act. 
25 


[p. 555, col. 


T 

Ma Mya Shwe v. Maung Maung (6), followed. 

A defamatory statement on oath or otherwise by 
a party to a judicial proceeding falls within s. 
499, “Penal ode, and is not absolutely privileged. 
[p. 555, col. 1.] 

McDonell v. Emperor (1), Mya Thi v Henry Po 
Saw (2) Meera Burks v. Maung Hla Pe (3), Mull 
Chand v. Buga Singh (4) and Satis Chandra Chakra- 
varti v. Ram Deyal De (5), referred to. 

Whena complaint is made against an Advocate 
for defamation, itis the duty of the Court to pre- 
sume that the statement complained of was made 
on instructions and in good faith, and unless circum- 
stances clearly show that it was made wantonly, 
or from malicious or private motives, the complaint 
should not be entertained. But no such special 
presumption can be made in favour of a party ora 
witness, andif a party or a witness makes a state- 
ment which is prima facie defamatory, the burden 
will be upon him of proving that the statement is 
covered by one of theexceptions tc s. 499, Penal Code, 
the exceptions ordinarily applieable to such cases 
being exceptions 8 or 9. [p. 555, cols.1 & 2.] . 

Where an Advocate wrote a letter to a Magistrate 
demanding the return of a sum of money which was 
alleged to have been paid to the latter as a bribe, 
promising to hush up the matter if the demand was 
met and threatening the Magistrate with the con- 
sequences of his act of the demand was not complied 
with: 

Held; that in writing the letter, the Advocate made 
himself a party to an attempt to compound an un- 
compoundable offence and he could not set up the 
alleged instructions of his client as a justification 
of his action. Sections 76 and 79, Penal Oode, are 
not applicable to such a case. [p. 555, col. 2.1 

Money paid as bribe is not legally recoverable. 
ribid.) E 

Oriminal revisions from the orders of the 
Special Power Magistrate, Bassein, in 
Oriminal Regular Trials Nos. 141 and 142 of 
1930. 

Mr. Paget. for the Applicant. 

. Mr. Tun Byu, for the Respondent. 

ORDER —These are two applications 
to quash two regular trials pending before 
the Special Power Magistrate of Bassein, 
oneonacharge of extortion under s. 385, 
Indian Penal Code, and one ona charge 
of defamation unders. 500 against U San 
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Win, an Adyocate of the Court, who is 
Henzade. The charges 
arise out of letter, dated lst Marcb, 1930, 
which U San Win sent to U Hla, the Sub- 
Divisional Magistrate of Bassein. 

The letter in question reads as follows: 

*"I am instructed by Maung Hlaing of 
No. 31 Strand Road, Ba:sein to request you 
to return Rs. 750 he paid to you in connexion 
with his criminal breach of trust case filed in 
your Court against him by Ma Nyun, wife 
of Maung Swe, Pleader, Bassein. In the 
courss of the proceedings you have not 
only issued orders to Malakar, rice-mill 
owner restraining him not to sell paddy 
stored by Maung Hlaing, but also directed 
him to sell the said paddy and deposit 
the money in your Court. However, your 
orders in that respect were set aside by the 
High Oourt of Judicature at Rangoon, I 
am not at present concernsd with what 
you have already done against my client 
Maung Hlaing, while the case was pending 
in ycur Oourt, I am to request you asa friend 
to be kind enough to return Rs, 750 to me 
as his Advocate within seven daysírom the 
receipt of this letter of request. 

"Í do not wish to frighten you that, if 
the matter is known to the authorities con- 
cerned and to the public, if you do not 
return the money to me within seven days, 
you will find yourselfin a precarious state, 
In order to avoid allthe serious consequ- 
ences and unpleasantness I do request you 
to send the moasy to me by money order 
without fail, I hope you will understand 
the spirit that prompts me to suggest to 
you to settle the matter amicably with 
me. 

Such are the contents of the extraordinary 
letter. It not only contains threats 
against the Magistrate, but it suggests that 
the writer, an Advocate of this Court, and, 
therefore, one who should be concerned to 
aesist this Court in maintaining the purity 
of justice was prepared to compound the 
felony of the Magistrate in accepting a 
bribe, if the moneys paid are returned to 
him. 

On receipt of this jetter, U Hla took 
it to his Deputy Oommissioner, with a 
written request that the sanction of the 
Local Government might be obtained to 
his taking legal proceedings for the vindi- 
cation of his character. The Deputy Com- 
missioner held an equiry into the matter, 
and as a result of his report the Local 
Government has permitted U Hla to pro: 
gecute U San Win. ; 

In the course of his enquiry the Deputy 
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Commiesioner decided to examine U San 
Win and sent the latter a notice requesting 
him to appear for examination. U San 
Win in reply desired to know in what 
capacity he was required to appear whether 
as an Advocate, or as a witness, The 
Deputy Commissioner thereupon informed 
him that he was required to appearas a 
party to the procredings and not as a 
witness or as an Advocate. U San Win 
then declined to appear and the Deputy 
Commissioner issued a summons to 
compel his appearance and U San Win duly 
appeared in obedience to this summons. Whe- 
ther the Deputy Commissioner had power or 
notto compel U San Win to appear is not 
8 point which is before me now, but a point 
which is of some importance is that U 
San Win was compelled to appear in the 
capacity of a party to the enquiry which 
the Deputy Commissioner was holding. 

U San Win was examined by the Deputy 
Commissioner on 28th May. From the 
beginning of his examination he was made 
to understand that he was being called 
upon to justify his conduct in writing the 
letter in question to U Hla Inthe course 
of his examination by the Deputy Com- 
missioner he stated: “ when U Hla told 
me that he had not issued a warrant against 
my client, and judging by what Ma Pwa 
Yin had told me I was fully convinced 
that he had been approached. I do not 
mean the last sentence, What I meant is 
that when Ma Pwa Yin told me she had 
given Rs. 400 in order that a warrant should 
not issue I remembered what U Hla had 
said to me previously that he had not 
issued a warrant against Po Hlaing,I was 
convinced that he had been approached.” 

After receiving the orders of the Local 
Government U Hla on 23rd September 
filed acomplaint before the District Magis- 
‘trate, Bassein, which complaint the Dis- 
trict Magistrate transferred to the Special 
Power Magistrate for trial. The complaint 
was based on the letter of Ist March 
addressed to U Hia by U San Win, and 
charged U San Win with offences under 
ss. 385 and 500, Indian Penal Code, in 
respect of that letter. But when on 24th 
September U Hla was examined on his 
complaint he resiled from his original 
position and charged U San Win with 
extortion in respect of the letter of lst 
March, and with defamation in respect of 
the statement quoted above, which U San 
Win had made to the Deputy Commissioner 
on 28th May in the course ofhis examina- 
tion, Probably, after filing his complaint, 
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U Hla discovered that a prosecution for 
defamation in respect of the letter would 
not lie because there was no publication. 
On his examination the learned Special 
Power Magistrate rightly divided the 
complaint into two cases, one in respect 
of the alleged extortion committed by the 
letter of Ist March and one in respect of 
the alleged defamation committed by the 
statement of 28th May. I am asked to 
quash both these proceedings on the ground 
that U San Win was, in his capacity as an 
Advocate acting on instructions from his 
client, and that neither dishonesty nor 
malice is alleged against him in the com- 
plaint. 

As regards the prosecution for defama- 
tion [have been addressed at considerable 
length by the learned Counsel for the ap- 
plicant, and in reply by the learned Crown 
Counsel, concerning the privilege of an 
Advocate acting under instructions, and 
the learned Counsel for the applicant has 
relied mainly on the case of McDonell v, 
Emperor (4) in which the law relating to 
this subject has been laid down for this 
Province. But the present case does not 
concern anything done by an Advocate, 
purporting to act under instructions, U 
San Win is charged with defamation, not 
in respect of anything contained in his 
letter written in his capacity as an Advo- 
cate, but in respect of a statement made 
by him during examination in his capacity 
88 & party to the proceedings before the 
Deputy Oommiesioner, and embodying his 
personal opinion concerning the allegation 
that U Hla had accepted a bribe. That 
this statement is prima facie defamatory 
to U Hla is obvious and it is, therefore, 
necessary to consider to what extent, if at 
all, the statement of a party to a depart- 
mental proceedings such as that held by 


` the Deputy Oommissioner in this matter 


made by him during examination are 
privileged, 

It has been held in the case of: McDonell 
v. Emperor (1) that the law relating to 
criminal libel in this country is contained 
ins. 499, Indian Penal Code, and that a 
charge of defamation must be tried and 
determined in accordance with the provi- 
sions of that section. In the case of Mya 
Thi v Henry Po Saw (2) it was held by a 
single Judge of the late Ohief Court of 
Lower Burma, that litigants are not - 


(1) 92 Ind. Oas. 737; A. I. R. 1925 Rang. 345; 3R ` 
524; 4 Bur. L. J. 147; 27 Or. L. J, 321. 
(2) 3 L, B. R. 265, 
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absolutely privileged to insert any matter 
they please in their pleadings, applications 
and affidavits, or to make any statements 
they like when giving evidence, and that 
ina prosecution for defamation in respect 
of anything contained in a pleading, ap- 
plication or affidavit, or in respect of a 
statement made in evidence, the question 
of innocence or guilt of the accused must 
be decided by reference to the provisions 
of s. 499, Indian Penal Code. In Meera 
Burks v. Maung Hla Pe (3) the learned 
Judicial Commissioner .of Upper Burma 
held that a party to a civil suit who makes 
a defamatory statement in Court which 
is not covered by any of the exceptions to 
8.499, Indian Penal Code, is not protected 
from prosecution for an offence punishable 
under s. 500. Ina very recent case before 
the Judge sitting at Mandalay, Mull Chand 
v. Buga Singh (4) Baguley, J, cited these 
cases with approval and held that where 
criminal proceedings are taken for defama- 
tory statements alleged to be made by a 
party to judicial proceedings in affidavits, 
the accused can protect himself 
only under one of the exceptions to 
8.499. The subject was exhaustively con- 
sidered by a Full Bench of the Osleutta 
High Oourt in the case of Satis Chandra 
Chakravarti v. Ram Doyal De (5) in which 
it was held that a defamatory statement 
on oath or otherwise by a party to a judicial 
proceeding falls within s. 499, Indian 
Penal Oode, and is not absolutely privileged. 
It has no doubt been held that when a 
complaint is made against an Advocate 
for defamation, it is the duty of the Oourt 
to presume thatthe statement complained 
of was made on instructions and in good 
faith, and unless circumstances clearly 
show that it was made wantonly, or from 
malicious private motives, the complaint 
Should not be entertained. But this rule 
has been made on grounds of publie policy, 
for the necessary protection of Advocates 
in the performance of their duties. No 
such special presumption can be made in 
favour ofa party or a witness and if a party 
or & witness makes a statement which is 
prima facie defamatory, the burden will 
beupon him of proving thatthe statement 
iscovered by one ofthe exceptions to &. 
499, the exceptions ordinarily applicable to 


(3) 49 Ind. Cas, 109; 3 U. B. R. (1918) 101; 20 Or. 
L. J. 125 


(4) 128 Ind. Cas. 371; A. I. R. 1931 Rang. 81; (1931) 
Or. Cas. 369; 8 R. 359; 32 Or. L. J. 132. 

(5) 89 Ind. Cas. 143; A.I. R. 1921 Oal, 1; 22 Or. 
GB. 48 O. 388; 32 C. L. J. 94; 24 O. W. N, 982 
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such cases being Exceptions;8 or 9. Inthe 
ease of Ma Mya Shwe v. Maung Maung (6) 
my learned brother Oarr has observed that 
in a criminal prosecution the question 
whether a statement was made on a pri- 
vileged occasion or not must be decided 
with reference to s. 499, Indian Penal Code, 
and s. 105, Evidence Act, and with this 
observation I am in entire agreement 

The proceedings against the applicant 
has gone no further than the applicant 
entering his appearance before the Magis- 
trate, and there are on the record no 
materials on which a conclusion, as to 
whether Exceptions 8 or 9, s. 499 apply to his 
statement, can be made, and it is, therefore, 
plain that the proceedings cannot be 
quashed at this stage. Turning now to the 
charge of extortion which is based on the 
letter written by the applicant to U Hla,I 
am asked to hold that the presumption 
in favour of an Advocate as laid down in 
McDonell v Emperor (l) applies mutatis 
mutandis to a charge of extortion also, and 
I am referred toss. 76 and 79, Indian Penal 
Code. No doubt there is a presumption 
in favour of the applicant that he was 
acting under instructions in writing a 
letter demanding the return of this alleged 
bribe, butcan he set up his alleged in- 
structions as a justification as regard to 
the threat and the inducement contained 
in the latter part of the letter? I am 
emphatically of opinion that he cannot. 
No instructions can justify the action of 
an Advocate in threatening a Magistrate 
with the proper legal consequences of his 
illegal actions if he does not comply with 
a demand made snd promising to hush 
up the matter if the demand is met. There 
is no question of any mistake of fact on 
the part of the applicant, ands. 76 has no 
application. As regards s. 79 it is suggested 
that the applicant was justified by law 
in making the demand as any money paid 
as a bribe is legally recoverable by the 
party payingit. This is an interpretation 
of law from which I must dissociate my- 
Self. The money, if paid, was not legally 
recoverable and the applicant in writing 
this letter to U Hla made himself a party 
to an attempt to compound an uncompound- 
able offence. It is idle to suggest that an 
Advocate who is guilty of such improper 
conduct can shelter himeelf behind alleged 
instructions of bis client, 

The essence of the offence of extortion is 
“dishonesty,” and that is a matter of proof 


W 84 Ind, Gas. 977; A.I. R, 1925 Rang. 15; 2 R. 
3 ; 


556 


like any othor fact, 
petition at its highest, if he is able to 
show that he received instructions from 
his client to make this threat and offer 
this inducement to the Magistrate, that 
may be relevant at the trial as evidence 
of his good faith in writing the letter, But 
at present there is nothing on the record 
from which the intention of the applicant 


can be determined, and the proceedings. 


cannot be quashed at this stage. Both 
these applicationr, therefore, fail, and are 
dismissed. 

“A. Revision dismissed, 


RANGOON HIGH COURT. 
ORIMINAL MisogLLANEOUB APPLICA'LION 
No. 39 or 1930. 

. November 13, 1930. 
Present:—Mr, Justice Carr. 
MAUNG PO THIT—Appuioant 

versus 
MAUNG PYU—RzsPONDENT 

Criminal Procedure Code (Act V of 1898), s. 526— 
Magistrate expressing opinion before hearing - evi- 
dente—Ground for transfer—Burma Village Act (1I 
ef 1907), s.28—Complaint against headman without 
sanction--Duty of Magistrate to reject complaint— 
Sanction to prosecute— Limiting sanction to parti- 
cular offence, propriety of. 

Where a Magistrate receives a complaint which 
falls within the provisions of s. 28, Burma Village 
Act, and requires for its institution the sanction 
of the Deputy Commissioner, the only course open 
to the Magistrate isto reject the complaint on that 
ground, and to inform the complainant that he 
should apply to the Deputy Commissioner for 
sanction if he wishes to proceed further. It is 
not the Magistrate's function to take steps to obtain 
the sanction of the Deputy Commissioner, and he 
ought to abstain from doing anything of the kind. 
[p 556, col. 1.] 

In granting sanotion under s. 28, Burma Village 
Act, the Deputy Commissioner should not pre-judge 
the case by limiting his sanction to a particular 
offence. He ought to grant sanction fora prosecu- 
tion'forthe acts complained of and then to leave 
the ‘trial Court to determine what offence is con- 
stituted by the acts proved. [p. 556, col, 2.] 

A Magistrate who has formed an opinion about 
a case and has expressed his opinion before hearing 
the evidence in the case ought not to be allowed to 
try it. Lp. 996, col. 1.7 Ms 

Oriminalmiscelianeous application arising 
out of Criminal Regular Trial No. 126 of 
1930 of the First Additional Magistrate, 
Minbu.: . 

Mr. Maung Aye, for the Applicant. 

Mr. Ba. Han, tor the Crown. 

JUDGMENT.—The petitioner, Maung 
Po Thit, is a village headman, ageing whom 


tee qi. 
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complaint under 8,452, Indian Penal Code, 
in the First Additional Magistrate of the 
Oourtof Minbu. He applies for a transfer 
of the case to some other Court. 

The examination of the complainant by. 
the Magistrate took place on 13th August, 
when the Magistrate, inding that a report 
had been made to the Polica, called for the 
papers of the Police enquiry. These were 
received on 16th August, and from the 
Magistrate's diary entry, it seems that the 
Police Station Officer had reported that the 
petitioner did the act complained of in the 
lawful discharge.of his duties as village 
headmap, The Magistrate went on in his 
diary order to say that he totally dissgreed 
with this, and he expressed opinion as 
to the farts which at that stage of the 
proceedings he certainly ought not to hava 
expressed. He said: “At any rate, the 
accused, to my minds, has deliberately 
abused his powers,” 

He then submitted the case to the 
Deputy Commissione: for sanction to pro- 
secute under s. 28, Burma Village Act, 
The Deputy Commissioner sent the case 
back to the Magistrate with instructions 


that he should direct the Police to 
make a further enquiry. A further 
enquiry was made, and the report 


reached the Magistrate by 30th August, 
when he again recorded his opinion on the 
cate and re-submitted the case to the 
Deputy Commissioner for sanction. In this 
order again he expressed opinions which at 
that stage should not have been expressed. 
He said : "'Inspite of the fact that the 
accused is still in his office as a Thugyi, 
there is not lacking sufficient independent 
evidence to show that the accused assaulted 
the ‘complainant without the slightest justi- 
fication and that he has bullied the com- 
plainant, under the cloak of his office as 
a Thugyi, for reasons best known to him.” 
The Deputy Commissioner then sanc- 
tioned the prosecution under s, 323, Indian 
Penal Code. An application was later 
made to the District Magistrate fora trans- 
fer of the case to some other Oourt. The 
District Magistrate dismissed this applica- 
tion in a totally inadequateorder. He did 
not dealin any way. with the grounds on 
which the application was based, which were 
that, from the diary orders already quoted 
the "petitioner feared that the Magistrate 
had already formed'a strong opinion agsinst 
the petitioner, and that he would not, there- 


- fore, be likely to get'& fair and impartial’ 


trial. ' The District Magistrate merely said 
that he bad a high opinion of the impar- 
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tiality of the Magistrate and did not think 
that this case would be an exception. He 
ought undoubtedly to have dealt with the 
facts set out in the petition, and those facts 
are, in my. opinion, clearly sufficient to 
show that the Magistrate has not only 
already formed, but has on more than one 
occasion also expressed, an opinion strongly 
adversetothe petitioner ; all this before he 
has himself heard a single word of the evi- 
dence in the case. 

lt is clearly necessary that this case 
should be transferred. No Magistrate who 
has expressed such opinions on a case ought 
to be allowed to try it, 

- I, therefore, direct that this case be trans- 
ferred to the Court of some other First 
Olass Magistrate in the Minbu District to be 
appointed by the District Magistrate. Some 
comments are required on the procedure of 
the Magistrate. Section 28, Village Act, 
lays down that “no complaint against a 
headman Shall be entertained 
by any Court unless the prosecution is 
instituted by order of, or under authority 
from, the Deputy Commissioner." 

If, then, the Magistrate receives a comp- 
laint which, in his opinion, comes within 
the provisions of the section and requires 
for its institution the sanction of the Deputy 
Commissioner, the only course open to the 
Magistrate is to reject the compleiat on 
that ground, and to inform the comp!ainant 
that he should apply to the Deputy Oom- 
missioner for sanction if he wishes to pro- 
ceed further. It is not the Magistrate's 
function to take steps to obtain the sanction 
of the Deputy Oommiesioner, and he ought 
to abstain from doing anything of the kind. 
He is debarred by the section from enter- 
taining the complaint and, therefore, from 
taking any action whatever on it. 

It is not, however, every complaint against 
a village headman which requires the sanc- 
tion of the Deputy Commissioner and if, on 
the facts stated before him by the complain- 
ant, the Magistrate considera that sanction 
is not necessary then he should proceed to 
deal with the complaint himself in the 
ordinary way. lf, when the evidence 
ecmes to be taken, it ia discovered that the 
facts established disclose an offence for 
which a complaint does require the sanction 
of the Deputy Commissioner, then, as soon 
as that becomes apparent, the Magistrate 
ought to discharge the accused and to in- 
form the complaint that he cannot proceed 
further unless the complainant firat obtains 
sanction. 


I observe algo that the Deputy Commis: 
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sioner in granting his sanction h&3 discuss- 
ed the Police report and has limited hia 
sanction to a prosecution under s. 373, 
Indian Penal Code, 1 do not think that 
that was the proper course for him to adopt. 
It might easily happen that on a trial the 
facts established would disclose some other 
offence, and the Deputy Commissioner 
should not pre-judge the case by limiting 
his sanction to a particular offence. He 
ought, in my opinion, to grant sanction for 
& prosecution for the acts complained of and 
then to ieave the trial Court to determine 
what offence is constituted by the acts 
proved. 

Thie, of course, is subject to the reserva- 
tion that a Magistrate could not properly 
deal with a case in whick the facts estab- 
lished before him were totally different from 
those alleged in the proceedings on which 
the Deputy Oommissioner'’s sanction had 
been granted, 

A. Application allowed. 





RANGOON HIGH COURT. 

FULL BENCH. 
Civit Rersrence No. 15 or 1930. 

December 17, 1930. 

Present:—Sir Arthur Page, KT., 

Chief Justice, Mr. Justice Dass and 

Mr. Justice Maung Ba. 
COMMISSIONER or INCOME-TAX, 

BURMA-— REFEREE 


| versus 
A.K.E,P.L A, OHETTYAR Firm— 
ASSESSEE, 
` Income Tax Act (XI of 1922), ss. 66 (2) — Assessment 
under s. 23 (4)—Order refusing to cancel assessment 
upheld by Assistant Commissioner—Reference to 
High Court, legality of. 

When there is ample evidence upon which the 
Income Tax Officer could find that there was -no 
sufficient cause preventing the assessee from produc- 
ing account books requisitioned under s. 22 (2) and 
the Income Tax Officer refuses to cancel the assess- 
ment made under s, 23 (4) on this ground and his 
orderis upheld by the Assistant Oommissioner on - 
appeal for the same reason, there is no question of 
law arising under the circumstances for the purpose 
of s.66 (2). [ p. 559, col. 1.] 

Reference made by the Commissioner of 
Income Tax, Burma. 

Mr. A. Eggar, Government Advocate, 
for the Crown. 


Mz. Daniel, for the Agsegsee. 


JUDGMENT.—This isa reference by 
the QGommissioner of Incom-tax, Burma, 
under s, 68 (2) of the Incom Tax Act. The 
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material facta are simple and lie within a 
narrow compass. 

It appears that the A.K.R.P.L.A. Ohettyar 
Firm, Rangoon, are a Hindu undivided 
family carrying on a money-lending busi- 
ness at Rangcon, and also at Heipaw and 

Kyaukme in the Shan States. The busi- 
` neas is carried on as a whole, en? i: pirə- 
vious years has been assessed to incomc-:sx 
' asa whole. The Rangoon branch is managed 

bya member of the family, the branches 
at Hsipaw and Kyaukme by local agents, 

The manager of the Rangoon business as 

in previous years was duly served with 

a notice requiring him to furnish a return 

showing the total income of the family 
under s. 22 (2), and eventually on the 18th 
of May 1929 a notice was served upon the 
assessee under s 22 (4) demanding the 
production of the accounts of the Rangoon, 

Hsipaw and Kk yaukme branches of the busi- 

ness, Under the notice the assessee was 
required to produce’ the accounts in Ran- 

goon onor before the 10th of June 1929, 

The assessee, however, did not comply with 

the notice duly served upon him under s, 22 

(4). On several occasions an extension of 

time was granted to the assessee within 
which he was at liberty to produce the 
accounts of the several oranches of the 
business. The assessee, when applying for 
these extensions, did not suggest that there 
was any difficulty in producing the Shan 

States accounts, but stated that there had 

been difficulty in producing the Rangoon 
accounts, which it wasalleged on one occa- 

Bion had not been compiled, and on another 

had been deposited in one of the 

Oivil Courts. On the-16th of October, 1929, 

the Income-tax Officer granted a further 
extension of time until the 5th of November, 
but at the same time he warned the as- 
sessee that even if the Rangoon acccunts 
were not available on the 5th of November, 
at any rate the accounts of the Hsipaw and 

Kyaukme branches must be forthcoming on 

that date, and that in default he would be 

compelled to make an assessment under s, 23 

(4) of the Act. On the 5th of November 

the assesses produced the Rangoon accounts 
but failed to produce the Shan States ac- 
counts, and applied for a further extension 
of time for two months within which to do 
so. The Income tax Officer granted a per- 
emptory extension until the 20th of Novem- 
ber, 1929. On that date, however, the 

Shan States accounts were not produced, 
and the pretext. for their non-production 

was that the assessee's representative in 

Burma was in correspondence with the 
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members of the firm in India with respect 
to these accounts, and that no instructions 
had been received as yet from India. In 
the circumstances the Income-tax Officer 
refused to grant any further extension 
of time within which the assessee should be 
at liberty to produce the accounts, and pro- 
ceeded to make the assessment as best he 
could under s. 23 (4) of the Act. 


It is to be observed that under the proviso 
to s, 30 (1) “no appeal shall lie in respect of 
an assessment made under sub-s, (4) of 
8. 23, or under that sub-section read with 
8 , 


The assessee then applied under s. 27 
that the Income tax Officer should cancel 
the assessment and proceed to make afresh 
assessment, upon the grouud that the 
assesses had been prevented by sufficient 
cause from complying with the notice 
issued under sub-s, (4) of s 22. The 
Officer, having heard the 
assessee, in a considered order, held that no 
sufficient cause had been shown by the 
assessee preventing him from complying 
with the notice calling upon him to produce 
the Shan States accounte, and he dismissed 
the application under s. 27. From the 
refusal of the Income-tax Officer to cancel 
the assessment and proceed with a fresh 
assessment under 8.27 the assessee, under - 
8. 30, sub-s, (1), “objecting to the refusal of 
the Income-tax Officer to make a fresh 
assessment under s. 27” appealed to\the ` 
Assistant Commissioner against such 


refusal. On the 28th of March, 1930, the 


appeal was dismissed. In the:course of hig 
order the Assistant Oommissicner held 
that “the appellant-firm had had ample 
opportunity for making. arrangements to 
produce the Shan States books. I can only 
attribute the failure finally to produce them 
to the deliberate intention of the sppellant 
not to .produce the books. I support the 
Income-tax Officer's refusal to set aside the 
assessment, and to make a fresh assess- 
ment.” The assesses thereupon applied to 
the Commissioner under s.66(2) that he 
should draw up acase and refer it with his 
opinion thereon to the High Oourt in 
respect inter alia of the following questions 
of law which he alleged arose out of the 
Assistant Oommissioner’s order passed 
under s. 3], viz: —" Whether, considering all 
the circumstances of the case, the petitioner 
was prevented by sufficient cause from 
producing the Shan States accounts; and 
whether the officer was justified in making 
the assessment under 6, 23 (4).” 
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The Oommissionét granted the said 
application, and referred the first question 
for the decision of the High Oourt under 
8, 66, subs. (2), in the following form: 
“Was the discretion given by s. 27 properly 
exercised in this case?" It is this reference 
which we areinvited to consider in Civil 
Reference No. 15 of 1930. 


Now, as at present advised, we should not ` 


be disposed to assent to the view that the 
question of law which arose out of the order 
of the Assistant Commissioner was 
propounded in the proper form. In our 
opinion the sole question of law which 
could arise out of the order of the Assistant 
Oommissioner of the 28th of March, 1930, 
was:—“Was there any evidence upon 
which “the Assistant Commissioner could 
find that there was no sufficient cause 
preventing the assessee from producing the 
Shan States accounts on the 20th of Novem- 
ber, 1929?” . 


If any question of law could arise (con- 
trary to the view that we take) as to whether 
in arriving at that conclusion the Assistant 
Commissioner properly exercised the discre- 
tion with which he was invested, it is 
abundantly clear that in passing the order 
of the 28th of March, 1930, he exercised a 
thoroughly sound discretion in the matter. 
But, in our opinion, it is sufficient to dispose 
of this reference that we should hold, as we 
do hold, that there was ample evidence upon 
which the Assistant Commissioner could 
‘have arrived at the conclusion set 

out in the order of the 28th of March, 1930. 
Indeed, the learnéd Advocate for the assessee 
frankly and properly conceded that there 
was evidence to ‘justify the order that the 
Assistant Commissioner then passed. 


In these circumstances no question of law 
arises, and we answer the reference in that 
sense, The assessee upon. whose application 
the reference has been made must pay the 
costs of the Commissioner, the Advocate’s 
fee being assessed at 1U gold mohurs. 

AL Answered accordingly, 


O, OF I, BURMA 7, T. 8, T. 8. OBETTYAR FIRM, 


. Such income had or had not escaped assessment. 


-under s. 27 that he 
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RANGOON HIGH COURT. 
FULL BENCH. 

O1vit REFERENCE No. 19 or 1930. 
December 22, 1930. 

Present :—Sir Arthur Page, Kr., Ohief 
Justice, Mr. Justice Das and Mr. Justice 
Maung Ba. 
OOMMISSIONER or INCOME TAX, 
BURMA —RzrEsgE 

VETSUS 


T. S, T. S. OHETTYAR Fiaeu—Assasses, 

Income Tax Act (XI of 1922), s. 3S3L—Assess- 
ment of income which had escaped assessment—Income 
Tax Officer, whether bound to make de novo assess- 
ment. 

The income, profits or gains which the Income-tax 
Officer is authorised and bound to assess under s. 
34, Income Tax Act, is the income, profits or gains 
chargeable to income-tax that had escaped assess- 
ment in the particular year. He is not bound to 
ascertain the whole assessable income of the assessee 
and then further to ascertain whether some portion of 


560, col. 2.] [p 
Mr A. Eggar, Government Advocate, for 
the Orown. 
Mr, F'oucar, for the Assessee. 


JUDGMENT.—Under s. 66 (2) of the 
Income Tax Act (XI of 1922) the Oommis- 
sioner of Income-tax, Burma, on the applica- 
tion of the assessee, has referred to the 
High Oourt two questions of law which it 
is alleged arise out of the order of the 
Assistant Commissioner of the 13th of May, 
1930, The first question that has been 
referred is not pressed and need not further 
be considered, The second question is:— 
“Whether it was not incumbent upon the 
Income-tax Officer in his proceedings under 


.B8, 34 to ascertain the whole assessable 


income of the assessee, and then further to 
ascertain whether some portion of such 
income had or had not escaped assessment.” 

The material facts arefew and simple. 
The assessee, which isan undivided Hindu 
family carrying on money-lending and,other 
business in Burma snd Madras, was assessed 
to Income-tax forthe year 1927-1928 in res- 
pect ofjthe business which the assessee carries 
onin Rangoon, Mandalay, Pegu and Kyweg- 
yan. The assessee failed to produce the ac- 
counts for the Mandalay and Kywegyan bran: 
ches pursuant toa notice duly served upon 
him in that behalf;and the Income tax Officer 
proceeded to assess the income, profits and 
gains of the assessee to the best of his 
judgment under s. 23 (4). The assessee 
then applied to the Income-tax Officer 
should cancel the 
assessment and proceed tore assess the 
income of the assessee. The application 
was refused, The refusal ofthe Income taz 


`` dismiesed 
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Officer to re-open the assessment was 
affirmed by the Assistant Commissioner 
under e. 31. An application in revision 


under s. 33 also was dismissed. 
Now, in the course of the assessment 


that the Income-tax Officer had made under * 


B. 23 (4) he had allowed a deduction from 
the assessable income of a sum of 
Rs. 14,872, upon the footing that that sum 
represented interest upon capital which 
the assessee had borrowed and used for 
the purpose of his business. Subsequently 
the Income-tax Officer, suspecting that the 
particular investment upon which interest 
amounting tothe said sum of Re. 14,872 
had been allowed as a deduction in the 
assessment was not borrowed capital but 
money belongivg to the assessee, on the 
26th March, 1929, served a notice upon 
the assesses unders. 34of the Act requir- 
ing him to deliver a return within 30 days 
of the receipt of the notice showing the 


' amount of interest paid on the investment 


in the books of the Mandalay business, 
The Assistant Commissioner found that 
in the course of the negotiations which 
took place in respect of this notice one 
of the members of the family whose income 
was liable to assessment had duly signed 
and returned a form “stating that the 
ammount of interest might be ascertained 
from the Income-tax Officer, Mandalay, 
and assessed.” In due course the Income- 
tax Officer, purporting to act under s. 34, 
proceeded to make an assessment with 
respect to this sum of Ra. 14,872 upon the 
footing that it represented income, profits 
or gains chargeable to income-tar, and 
which had escaped assessment for the 
year 1927-1928. The  assessee thereupon 
appealed to the Assistant Oommiesioner 
against thie additional assessment, but on 
the 13th of May, 1931, the Assistant Oom- 
missioner confirmed the assessment and 
the appeal. The question of 
law that falls for ccnsideration. on this 
reference aroseout of the Assistant Oom- 
miseioner's order of the 13th of May, 1930. 
For the purpose in hand we proceea upon 
the footing that in fact the Income-tax 
Officer in making his assessment under s. 


*23 (4) did allow as a deduetion in favour 


of ihe assessee this sum of Rs. 14,872; 
that the deduction was improperly made 
thatthis sum represented income charge- 
able to incóme-tax that had escaped aseess- 
ment and that the assessee admitted that 
thissum was liable to be assessed under 
s. 34 of the Act, In. those circumstances 


the aseesgee contends that it was incumbent 
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upon the Income-tax Officer, before he 
proceeded to assess this sum of Rs. 14,872 
under 8. 34, to re-open the assessment asa 
whole, and ascertain de novo the whole 
assessable income of the assessee, 


Weare of opinion in the circumstances 


obtaining in the present case that the’ 
Income-tax Officer not only would not have ` 


Di justified in so doing, but that if 
ht; had adopted the course which the 
Bi»ossee urges that he should have taken 
t8 would not have been complying with 
iae provisions of 8.34. Section 34 runs as 
follows: “If for any reason income, profits 
or gains chargeable to income-tax has 
escaped asseesment in any year or has 
been assessed at too low a rate, the Income- 
tax Officer may, at any time within one year 
of the end of that year, serve on the person 
liable to pay tax on such income, profits or 
gains, or, inthe case of a Company, on the 
principal offieer thereof, anotice containing 
all or any of the requirements which may 
be included in a notice under sub-s, (2) 
ofs. 22, and may proceed to assess or 
re-aesess such income, profits or gains, 
and the provisions of this Act shall, so 
far as may be, apply accordingly as if the 
notice were a notice issued under that sub- 
section,” 


In our opinion it is clear beyond doubt 
or controversy that the income, profits or 
gains which the Income-tax Officer is 
authorised and bound to assess under s. 34 
is the income, profits or gains chargeable 
to income-tax that had escaped assessment 
inthe year 1927-1928. We answer the 
question of law propounded in the negative. 
The assessee must pay the Government 
Advocate's fee, 10 gold mohura. 


A. Reference answered in negative, . 


^ 


eee 


132 I. d. 193i 


| ALLAHABAD HIGH COURT. 
Bacon» Civic APPRaL No. 334 of 1929. 
February 18, 1931. 
} Present :—Mr Justice Pallan. 
: RAM KHELAWAN KOERI— Darenpant— 
$ APPELLANT 

> versus 
BISHWANATH PRASAD AND OTHERS 
PLAINTIFF ?— DEF 4NDANTS — Resp oN DENTS. 

Co-sharers—Permanent lease by co-sharer in exclu- 
sive possession—Suit by other ‘co-skarers for joint 
possession—Maintainability. 

It is not open to a co-sharer who has brought waste 
land under cultivation and occupied it as his exclu- 
sive property with the consent of his co-sharers, to 
alienate that property by way of a permanent lease. 

Jamna v. Jhalli (2), Midnapur Zamindary Co. v. 
Naresh Narayan Roy (3), referred to. 

Aco-sharer who had brought waste land under 
cultivation made a permanent lease of it. The other 
so-sharers brought a suit for joint possession within 
twelve years l'he lessee donied title of the plain- 


tifts, by alleging thatthe land belonged exclusively to - 


his lessor, 

Held, that the lessee was a trespasser so far as the 
plaintifis were concerned and the plaintiffs were 
entitled to & decree for joint possession. 

Hanuman Prasad Narain Singh v. Mathura Prasad 
Narain Singh (1) distinguished. 

Second civil appeal from the decision of 
the Second Additional Subordinate Judge, 
Janapur, dated the 1¥th December 1928. 

Mr. Shive Prasad Sinha, for the Appellant, 

Massre Huritans Sahai, and Sri Narain 
Sahai, for the Respondents, 

JUDGWM EN T.—The plaintiffs and one 
Sheobadal Lilare ec-sharers in a certain 
village. Many years ago Sheobadal Lal 
brought into cultivation a plot of waste 
land which he made over by means of 4 
permanent lease to Ram Khelawan who is 
the appellant before me. The plaintiffs 
brought a suit within twelve years for joint 
possession of this land. It has been ruled 


by a Full Bench of this Court in the case of. 


Hanuman Prasad Narain Singh v. Mathura 
Prasad Narain Singh (1) that a decree for 
joint possession cannot be refused on the 
mere ground that it would be impracticable 
or inadmissible, and a decree has been 
passed by thelower Appellate Court in 
favour of the plaintiffs on the ground that 
they are joint zemindars in this holding and 
that the defendant Ram Khelawan being 8 
permanent lessee from one co-sharer alone 
is a treepasser as far ae the other co-sharera 
are concerned, In appeal it is argued that 
the judgment ofthe Full Bench to which I 
have referred is in favour of the appellant 
because in that case it was held that a decree 
for joint poasession was properly, refused 
where the defendants had been in undisturb: 


(1) 112 Ind. Oas. 143; 26 A. L. J, 992; A.L R. 1928 
All. 479; 13 R. D. 170(F. Bi) 
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ed possession for a period of about 25 
years of joint ‘sir’ lands with the plaintiffs’ 
implied consent and had never denied the 
title of the plaintiff. Butthe facts of the 
two cases are dissimilar. In the present 
case it appears to me that the defendant has 
denied the plaintiffs’ title. His defence waa 
that there had been a partition between the 
eo-sbarers, that the area in which this hold- 
ing is situated belonged exelusivély to his 
lessor Sheobadal Lal and that the pleintiff 
had, therefore, no right to sue for possession. 
Even if Sheobadal Lal had brought under 
cultivation this waste land and oceupied it 
as his exclusive property with the agrea- 
ment of his cc-sharers, namely, the plaiatifis, 
it was still not permissible for him to alie- 
nate that property by meansof a perpetual 
lease in favour of the present appellant 
[Jamna v Jhalli (2).| Iadeed, aa held by 
their Lordships of the Privy Oonncil in 
Midnapur Zamindary Co v. Naresh Narayan 
Roy (3) no co-sharer can, as againet his 
co-eharers, create, by letting theleuds to 
cultivators as his tenants, any right of ocou- 
pancy in the lands in them. It appears to 
me, therefore, that the lower Oourt was 
right in holding that the appellant is es far 
as the plaintiffs are concerned a trespasser, 
that he has denied the plaintiffs’ title, and 
that they are entitled to a decree for joint 
possession in this holding. 
I dismiss this appeal with costs, 


A, Appeal dismissed. . 
(2) 55 Ind. Cas 94; 18 A. L. J. 129. ; 
(3) 80 Ind. Cas 827; 23 A. L. J. 76; A. I, R. 1924 

P. C. M4; 26 Bom. L. R. 651; 47 M. L. J. 23; 510. 

631; 35 M. L. T. 169; (1924) M. W. N. 723; 29 O. W.N. 

34: 90 L. W.770: 511. A. 293: L. R. 9 A. (P. O.) 137; 8 

Pat, L. R. 193; 6 P. L, T. 750 (P, G) 


ALLAHABAD HIGH CO''RT. 
Bgooup Civir ApPEAL No. 1001 oF 1225. 
March 9, 1931 
Present :—Mr. Justice Pullan and 
Mr. Justice Niamatuilah, 

TULSI PRASAD —DsrFgNDANT—J UDGMENT- 

DEBPOR— APPELLANT 
versus 
Lala DIP PRAKASH AND OTHERS— 
PLAINTIEF8 AND ANOT Eg —DEFSNDANT au 
REONNnENT. 

Civil Procedure Code (Act V of 1908), O. XXXIV 
T, 6—Mortgage—Suit against mortgagor and surety 
—Deeree—Procedure—Proper siage for passing per- 

decree against surety. 


962 

Where a person executes a mortgage and others 
who aie not interested in the mortgaged property 
join inthe execution of the deed undertaking per- 
sonal liability, a personal decree can be passed under 
O. XXXIV, r. 6, Civil Procedure Code, not only 
against the mortgagor but also against the other exe- 
cutants, after the sale of the mortgaged property. It 
is not necessary that a simple money-decree should be 
passed against the latter in the first instance. 


Second appeal from the aecision of the 
Additional District Judge, Aligarb, dated 
the 9th March, 1928. 

Mr. N. P. Asthana, for the Appellant. 

Mr. P. L. Banerji, for the Respondent. 


JUDGMENT.—Thissppeal arises out 
of proceedings under O. XXXIV, r. 6, of the 
Code of Civil Procedure. The appellant is 
the son and legal representative of one Ram 
Narein. It appears thatiAsaf Ali who owned 
certain properties, executed a deed of 
simple mortgage on the 20th of August 
1918, bypothecating his property, in favour 
of the present respondents. Five other per- 
sone, including Ram Narain, joined as exe- 
cutants of that deed, though they had no 
interest in the mortgaged property and 
were, in fact, only sureties The deed makes 
it clear that they are personally liable for 
the debt contracted by Asaf Ali The res- 
pondents instituted a suit for sale of the 
mortgaged property under O. XXXIV,r. 4, 
of the Code of Civil Procedure impleading 
all the executants or their representatives: in 
interest, obtained preliminary and final dec- 
rees and had the mortgaged property sold. 
The sale-proceeds proved to be insufficient 
for satisfaction of the mortgage money. 
They then applied, under O. XXXIV, r“ 6, 
Civil Procedure Code, for a personal decree 
being passed against the executants of the 
mortgagc-deed or their representatives-in- 
interest. The present appellant objected to 
8 personal decree being passed against him. 
The lower Appellate Oourt overruled his 
objection and passed a simple money-dec- 
ree against him jointly with others. Hence 
this second appeal. 

lt is contended by the learned Advocate 
for the appellant that a decree under O. 
XXXIV, r 6, Civil Procedure Code, cannot 
be passed except as against the mortgagor, 
i. e, one who had interest in the bypothe- 
cated property the sale of which has al- 
ready taken place. It is argued that in so 
dar as no more than a personal undertaking 
had been given by the execuiants other 
than Asaf Ali,a simple money-deeree should 
have been passed in the first instance 
against them and no decree under O. 
XXXIV, r,.6, would in.that case be neces- 
pary, Assuming that a composite decree of 


MUFASSIL BANK LTD. v; BUBAN ÜLLAH, 
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this kind could have been passed in the 
first instance, we are unable to held that the 
language of O XXXIV, r. 6 of the Code of 
Civil ercessure, precludes the Oourt from 
passing a decree on tbe rale-proceeds prov- 
ing insufficient for satisfaction of the mort- 
gage-mcney. All that that rule requires is 
that the balance should be legally recover- 
able from the defendant otherwise than out 
of the property gold. It is not disputed that 
so far, at any rate, as Ram Narain was COR- 
cerned, the whole of tse mortgege-money 
which ‘would, of couree, include tke 
balance, was personally recoverable from 
bim. We find notbing in any tule of law 
which prevents the mortgagee from obtain- 
ing a personal-decree under O. XXXIV, r. 
6, Civil Procedure Code, in circumstances 
like these, The liability of a surety ie, in 
general, co-extensive with that of the 
prircipal debtor. Indeed Ram Narain made 
himeelf one of the principal debtors by 
joining in the execution of the bond. The 
learned Advocate for the appellant has not 
been able t^ refer us to any authority in 
support of his contention. We are clearly 
of opinion that the lower Appellate Court 
took a correct view in applying O. XXXIV, 
r.6,to the circumstances of the present 
case. Wi 

It is next conténded that the son of Ram 
Narain, as the appellant ie, is not raspon- 
sible for surety debteof his deceased father 
who, it is not disputed, was a member of a 
joint Hindu family with the appellant. So 
far as this Court is concerned, it is settled 
law that ordinarily a son is liable for thie 
surety debt of his father, unless it is shown 
that the debt is tainted with immorality. It 
isnot suggested that such is the case here. 
Under these circumstances, we are satisfied 
that the decree passed by the lower Appel- 
late Court is correct in every respect. It is 
accordingly upheld and this appeal is dis- 
missed with costs, including fees in this 
Oourt on the higher scale. 

A. Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Oivin APPEAL No. 255 oF 1929. 
. January 2], 1931. 
Present :— Sir Grimwood Mears, KT., 
Chief Justice and Mr Justice Ben. 
MUFASSIL BANK Lro. — DEFENDANT 
— ÅPPLIUANT 
versus 
Moulvi SUBHAN ULLAH AND CTHEBS ` 
—QOr»cB.TE P: RTIEB. 
Civil Procedure Code (Act V of 1908), ss. 151, 
152, 0. XXXIV, r. 8(4)—~Redemption suit—Failure to 
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pay amount—Defendant’s right to apply for sale— 
- Final decree for sale—Power of Court to annul such 
decree—Inherent powers. 

Under O. XXXIV, r 8 (4), Civil Procedure Uode, it is 
open to the defendant in a mortgage suit toask on the 
fai ure of the plaintiff. to pay the mortgage amount 
as directed by the Court, that the mortgaged property 
or asufficie ıt property thereof be sold, even though 
the preliminary decree does not contain any direction 
for such sale. 

The Court has noauthority to annul a final decree 
passed in favour of a party in due process of law in 
the exercise of an assumed inherent jurisdiction 
unders s. 151 or s, 152, Civil Procedure Code. 

Saction 151,  Oivil Procedure Oode, does 
not confer & new power in the Oourt, but 
makes astatutory recognition of the inherent power 
of the Court to do certain things ex debito justitiae. 

Oivil revision application against the 
decree of the Munsif, Gorakhpur, dated the 
6th April, 1929. 

Mr. G. Agarwala, for the Applicant. 

Mr. H. S, Muhammad Husain, for the 
Opposite Parties. 

JUDGMENT.—This is an application 
for revision under s, 115 of the Code of 
Civil Procedure and arises out of certain 
proceedings ina suit for redemption ofa 
mortgage, 

On the 23rd of October, 1918, Musammat 
Saghir-un-niss in consideration of Rs 2,500 
made a usufructuery mortgage of the 
property in dispute in favour of a Company 
known as Balt Company. This Salt 
Company became subsequently amalgamat- 
ed with the Mofussil Bank, Limited. 

1n 1926, Musammat Saghir-un-niss made a 
simple mortgage of the same property in 
favour of Hapsraj Saithwar. Sho also sold 
her equity of redemption to Moulvi Subban 
Ullah. Hensraj brought a suit for redemp- 
tion of the mortgage dated the 23rd of 
October 1918, andimpleaded the Mofussil 
Bank, the Salt Company, Musammat 
Saghir-un-nisa and Subban Ullah as 
defendants. A preliminary decree was 
passed under O XXXIV, r.7 on the 30th 
of Apri, 1927. An application was made 
for the grant of a final decree on the Zznd 
of December, 19:7, and a final decree was 
obtained on the 3lst of March, 1923. 

The preliminary decree provided that 
the property was to stand redeemed if the 
plaintiff Hansraj paid Rs 11,976-8 to the 
Mofussil Bank on or before the 30th of 
October, 1927, but that if the plaintiff 
failed to pay that amount within the time 
indicated, the plaintiff was to lose hie right 
of redemption. 


In the final decree which was passed, it, 


was provided that on plaintiff's failure to 
pay the amount, the mortgaged property 
was to be sold. 
. The final decree against Subhan Ulleh was 
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ex parte. An application was made to set 
aside this decree but it was dismissed . as 
time barred. 

Snbhan Ullah preferred no appeal from 
the final decree; and upon the expiry of the 
period for appeal, that decree became final 
and conclusive between the parties, 

In the action as originally brought, 
Subhan Ulah and the Mofussil Bank, 
Limited were ranged on the same side as 
defendants. When Hansraj did not 
deposit the amount as directed in the 
decree, the Mofuesil Bank came forward 
with an application for the grant of a final 
decree, Subhan Ullah did not oppose this 
application and as we have seen, the final 
decree was passed against him ez parte. 

On the i9th of January, 1929, Subhan 
Ullah made a curious application purport- 
ing to be made under gs, 151 and 152 of the 
Code of Oivil Procedure. He contended 
that the two decrees preliminary and final, 
were at variance in essential particulars 
and that the Court had excbeded ita powers 
in directing asale of the property, in the 
event of Hansraj not paying the decretal 
amount to the Mofussil Bank. 

The City Munsif of Gorakhpur has, by 
his order of the 6th of Apri), 1929, allowed 
this application: “The result is that I 
allow application under ss. 15l and 152 and 
quash the proceedings taken so far under 
the final decree and direct the decree- 
holder to apply for necessary correction 
of the decree. Execution will be taken out 
de.novo." 

The Mofussil Bank has applied to this 
Court for the revision of this order. 

The judgment of the Court below isa 
confused jumble of facts and law. The 
Court bas not considered at all the provision 
of O. XXXIV, r. 8, sub cl. (4), under which 
it was open to a defendant to ask upon the 
happening of the contingency, as has 
happened in this case—that the mortgaged 
property or a sufficient part thereof be 
sold. The Court below has not paid any 
regard to the fact that the right referred to 
above, is independent of the terms ia which 
a preliminary decree for redemption should 
ordinarily be cast. The Court below has 
assumed that the variation in fhe terms of 
the final decree must be treated as merely 
clericalor arithmetical mistakes or errors 
arising from.an accidental slip or omission. 
We are of opinion that 8.1502 of the Civili 
Procedure Uode is wholiy inapplicable. 
Section 151 is equally inapplicable This 
section does not confer a new power in the 
Gourt but makes a statutory recognition 
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of the inherent power ofthe Oourt to 
docertain things ex debito justitiae. But 
the Court has no authority to snnula final 
decree passed in favour of a party in due 
process cf law in the exercise of an assumed 
‘inherent jurisdiction. The Oourt has no 
inherent powers to bring about this result 
and the act of the Court amounts to an 
usurpation of authority. By lapse of time, 
&n important right had accrued in favour of 
the Mofussil Bank and the Court below 
was not competent either to modify or 
annul the final decree. We were prepared 
to safeguard the interest of Subhan Ullah 
and we laid down certain conditions in our 
order dated the 16th of December, 1930. 
Neither Mr. Muhammad Husain nor his 
client has appeared before us to-day and 
our directions have not been carried out. 
We allow this applieation for revision, set 
aside the order of the Court below dated 
the 6th of April 1929, and dismiss the 
application of Subhan Ullah dated the 19th 
of January, 1929, with costs both here and 
heretofore. 
4. - Application allowed. 


ALLAHABAD HIGH COURT. 
Szoonp Oivin ÁPPEan No. 951 or 1923. 
March 2, 1931, 

Present :—Mr. Justice Boys and 
Mr Justice Niamatullah. 
HUKUM KANDOO- DsrFENDANT— 
APPELLANT 


versus 
Babu J AINTRI GOVIND RAI—P tant FF 
` AND OTHERS— RESPONDENTA. 

Provincial Small Cause Courts: Act (IX of 1887), 
Sch. IT, Art. 35 \it)—Civil Procedure Code (Act V of 
1908), s. 102—Suit in respect of offence under Chap. 
17, Penal Code—Jurisdiction of Small Cause Court~ 
Test—Construction of plaint. 

In determining whether a suit falls within the 

urview of Art. 35 (ii) of Sch. II of the Frovincial 
Small Cause Courts Act, each case must be considered 
on its own allegations in the plaint and the 
circumstances in the past history which may help 
the interpretation of the plaint. One single 
fact among the varying circumstances of particular 
cases may alter the whole effect of the allegations 
made in the plaint. 

Secona appeal from a decision of the 
Second Additional. Subordinate Judge, 
Gorakhpur, dated the 2lst February, 1928, 

Mr. D P. Malaviya, for the Appellant, 
` Mr R K. Malaviya, for the Respondents. 

JUDGMENT.—A preliminary objec- 
tion is taken that no secona appeal lies on 
the ground that the case was one of Small 
Osuse Oourt.nature. We think the objec- 
tion is sound. In all these cases where it 
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is euggested that the suit is one for dam- 
ages or loss due to an offencé punishable 
under Ohap. XVII of the Indian Penal 
Code, the decision must vary according to 
the particular circumstances set out, and 
the various allegations made, in the plaint. 
It is manifest that in some instances there 
would bea plain unambiguous accusation 
of an offence, and in some cases there will 
be nothing whatever to suggest. that a 
civil wróng had been committed. Between 
the two there must be an infinite variety of 
cases until those two which are one on each 
side of the border line are very very ap- 
proximété in their facts. Each case must 
be considered on its own allegations in the 
plaint. -There may also be circumstances, 
of course,in the past history which may 
help the interpretation ofthe plaint. For 
instance, in this case there is an allegation 
that one tree had been cu: three years ago, 
followed by criminal proceedings in which 
the defendants were acquitted. Two or 
three years later, further trees were cut. The 
plaintiff made no effort whatever in the 
meantime to establish the title. Had he 
done so successfully, there might have been 
no room for doubt as to the dishonest inten- 
tion of the defendants but he made no at- 
tempt to establish his title in the interval, 
We only mention this as illustrating how 
one single fact among the varying circumat- 
ances of particular cases may alter the 
whole effect of the allegations made in the 
plaint, i 

We think thatin this case the suit was 
of the Small Cause Court nature, and no 
second appesl lies. We dismiss it with 
costs. | 

A. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
MisosLtLANROvS Case No, 76 oF 1931. 
February 15,1931. —— 
Present :—Mr. Justice Mukerji and 
Mr. Justice Bennet. 
Imre aPPLIOsTION of SARJOO 
PERSHAD GAURI SHANKAR, 

Income-tax Act (XI of 1922), s. 24 (4)—Failure to 
make return—Assessment to best judgment—Provision, 
whether mandatory—Right of appeal. 

Under s 24,cl. 4, Income-tax Act, there must bean 
assessment tethe best of the judgment, whenever 
there is a failure to make a return and the Income-tax 
Officer, cannot, therefore, make an assessment which 
would not beto the best ofhis judgment and which 
would beappealable although the assessee has failed 
to make a return. 
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." Miscellaneous application under s 66 (3) 


of the Income tax Act. 
Dr. M. L. Agarwala, for the Applicant. 


ORDER.—This is an application on the 
part of a firm styled Messrs, Sarjoo Pershad 
Gauri Shankar of Rasra praying that the 
Commissioner of Inéome-tax may be direc:- 
ed to state a case. 

We have gone through the application 
and the affidavit but we do not find that 
there is any substance in the application. 

It apnesrs that the applicants were 
directed by the Income-tax Officer to make 
a return of their income This they failed 
todo. Oneofthe principal partners, Mr. 
Sarjoo  Pershad, said that he was too 
ill te prepare a return and that he was not 
in a position to take the responsibility of 

making ‘a return, as he himself had not 
gone through the accounts, In the circum- 
stavces, the Income-tax Officer said that he 
would go through the account books and 
arrive at a figure after examining the books. 
This he did, and in the result hé made an 
assessment “to the best of his judgment.” 

As a result of this assessment to the best 
of the Income tax Officer's judgment, no 
appeal lay against the assessment. Tue 
firm complains that it was misied by the 
order of the Income-tax Officer, inasmuch 
as he directed that in future the firm should 
make a return, but in that particular year 
he was going to make an assessment after 
looking into the account books of the firm. 
This misled the applicants, otherwise they 
would surely have made a return, 

We do not see how the Income-tax Officer 
could have ever told the firm that he was 
in a position to make an assessment which 
would not be “to the best of his judgment" 
and which would be appealable, although 
the firm failed to make a return. The pro- 
vision of e. 24 r. 4, ia to the effect that when- 
ever, there isa failure to make a return, 
there must be an assessment to the best of 
the judgment of the Income-tax Officer. 
‘This position in law could not be got over 
by the Income-:ax Officer and it is idle to 
say that the Income-tax Officer misled the 


applicants, 
We dismiss this application. 
A. Application dismis:ed. 
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ALLAHABAD HIGH COURT. 
LerrERS Parent Arrest No 22 oF 1931. 
March 25, 1931 . 
Present:—Sir Shah Muhammad Sulaiman 
Kr, Acting Ohief Justice and 
Mr. Justice Ba) pal. 
NAB! MOHAMMAD—Daerenpant— 
APPELLANT 
versus 
BHAGWAT PRASAD SHUKAL—anp 
OTHEBS— PLAINTIFE AND DEFENDANTS— 
Reseon DENTA. 

Abadi—House built on abadi, whether appurtenant 
to holding—Presumption—Evidence to the contrary— 
Easements Act (Vi of 1882), s. 60—License to build 
house—~Revocation—Licensee’s right to reside, ; 

Where a village is a purely agricultural village 
and a person is a purely agricultural tenant and oceu- 
pies a house on a site belonging to the zemindar, then 
without any other evidence, there would a presump- 
tion that his house is appurtenant to his holding. But 
a slight change of circumstances may alter the result. 

Where the defendants were dyers and printers as 
well as cultivators and the house was built by them 
before they took land for cultivation: r, 

Held, that it was open to the lower Court to find 
from the cireumstances that the house did not ap- 
pertain to the holding A 

Where the house is found not to appertain to an 
agricultural holding, the ordinary presumption 18 
that a person who has built a house on the site be- 
longing to the zemindar has a right of residence to 
occupy it so long as the house stands, or he does not 
abandon it. This right can be inherited by his legal 
heirs; but in the absence of any custom is not trans- 
ferable. 

Shohrat Singh v. Jhagru (1) followed. : 

Ram Harakh v. Bhaiya Ambika Datt Ram (2) dis- 
tinguished. . | 

Letters Patent appeal against the decree of 
Mr. Justice Young dated the 11th February, 
1934, under section X, Letters Patent, 1n 
Second Appeal No. 1499 of 1928, 

Dr. M. Waliullah, for the Appellant. 

Mr. A. P. Pandey, for the Rsspondents 


JUDGMENT—This is a defendant's 
appeal arising out ofa suit for ejectment. 
The only ground on which the plaintiff 
came into Oourt to dispossess the defend- 
ants was that they were tenants in the 
village in possession of cultivatory hold- 
ings from which they had been ejected; 
that the house occupied by them on the 
abadi plots had been meant for purposes 
of cultivation in the said village, and hav- 
ing ceased to be cultivators they were 
liable to ejectment from the house. Both 
the Courts below came to a concurrent fiad- 
ing that the house occupied by the defend- 
anis was not an appurtenance to their 
agricultural holding Asa matter of fact 
the defendants were not merely tenants or 
cultivators, but were also dyers and prin- 
tere who were carrying on the business of 


dying and printing along with agriculture. 


566 
The finding of the lower Appellate Court 
was that "defendant's ancestor Turab settled 
here as a printer and then some land was 
taken for agricultural purposes by this 
family subsequently. The house in ques- 
tion was built not asa tenant’s house but 
88 a printer's house". On these findings 
the suit was naturally dismissed. A learned 
Judge of this Court relying upon the cases 
of Shohrat Singh v. Jhagru (1) and Ram 
Harakh v. Bhaiya Ambika Datt Ram (2), 
has held that there was a l:gal presump- 
tion that the house was an appurtenance to 
ihe agricultural holding and not being 
rebutted the plaintiff was entitled to a decree 
for possession. It may be pointed out that 
in the first mentioned case the defendant 
was taking up the position that in the 
absence of proof by the zemindar that the 
house. was appurtenant to the holding the 
occupier had acquired title to the site by 
adverse possession. That wap, of course, a 
startling propositicn which was rejected by 
Knox, J.. No doubt he did remark that 
there was a presumption in favour of the 

_Site cceupied, being an appurtenance to the 
tenancy, but in the very next sentence he 
pointed out that circumstances would be 
‘different if there were more than one site 
in the occupaticn of the tenants, The second 
case is not a case of this Court, and there 
the defendant wasa mere tenant and not 
a trader at all, We concede that where a 
village is a .Purely agricultural village 
and a person is a purely agricultural tenant 
and occupies a house on a site belonging 
to the zemindar, then, without any other 
evidence, there would be a presumption 
that his house is appurtenant to his hold- 
ing. But aslight change of circumstances 
may alter the result as was pointed out by 

. & learned Judge of this Court in the case 
quoted by Knox,J, at page 748* of the 
record. 

We ere not prepared to hold that, when 
it was alleged by ihe plaintiff expressly in 
the plaint that the house was appurtenant 
to the holding, and he adduced evidence in 
the first instance to prove this fact and 
failed to satisfy both the Courts below that 
the house was appurtenant to the holding, 
that although the defendant is a trader 
carrying on a business of dying and 
printing, ii was not open to the lower 
Appellate Court to find that the bouse, hay- 
ing been built before his ancestors began 
to cultivatesthe Jande, would not be an 

(1) 30 Ind Cas, 782; 18 A. L.J. 745, 

(2) 48 Ind. Cas, 420; 5 O. L. J. 642; 21 O, O. 257. 

Page of 13 A: L, J.—|[ Ed, 
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appurtenance to the holding. Under these 
circumstances it was incumbent upon 
the defendants to prove by direct evidence 
that under the express terms of the lease 
they had aright of residence. 

We may: point cut what has been con- 
ceded by the learned Judge of tbis Ocurt 
that this was the case of a site having been 
granted to an occupier for building a house. 
In the absence of any express terms to the 
contrary, the case would come under s. €0 
of the Hasements Act under which a license 
cannot be revoked when the licensee act- 
ing upon the license, has executed a work 
of a permanent character and incurred 
expenses in the execution. Where the 
house is found not to appertain to an 
agricultural holding, the ordinary presump- 
tion is that a person who has built a house 
on the site belonging to the zemindar has 
aright of residence to occupy it so long 
as the house stands, or he does not aban- 
don it. This right can be inherited by his 
legal heirs; but in the absence of any cus- 
tom is not transferable. 

We must accordingly allow this appeal, 
set aside the decree of the learned Judge 
of this Court and restore that of the lower 
Appellate Oourt with costs in all Courts. 

A. Appeal allowed. 


ALLAHABAD HIGH COURT. 
First O1vit AvPBal, No 42 or 1yi0, 
January 27, 1$31. 

Present:—J ustice Sir Grimwood Mears. 

Kr, Ohief Justice and Mr. Justice Sen, 
OHITTA —DEFPENPANT—AÀPPLiCANT 
veraus 
Musammat JAFO minor taroves ABDUL 
AZ.Z AND OTHE&8— PLAINTIFFS— 
Oppos TE PaxTI:8 

Civil Procedure Code (Act V of 1908), O. III, v. 4— 
Appointment of Pleader—Omission to fill up Pleader'e 
name in vakalatnama- Validity of proceedings-—Ac- 
ceptance by Pleader—Effect—Procedure—Return of 





plaint, ; 
Where the name of the Pleader is, through 
oversight, omitted from the body of the Vaka- 


latnamah, there is no valid appointment; and the 
defect in the instrument can not be cured either 
by production of parole evidence, which is in- 
admissible or by the circumstance, that the 
Pleader has endorsed his acceptance in writing on 
the back of the Vakalatnama. 

Pokhpal Singh v. Dambar Singh (1) Muhammad 
Ali Khan v Jasram (2) and Muhammad Qamar Shah 
Khan v. Muhammad Salamat Ali Khan (3), relied on. 

Where a plaint has been filed by a Pleader under 
such elrcumstances, the proper procedure is to return 
the plaint tu the Pleader himself. 

Fisvappeaii:0u an order of the Sab- 
ordinate Judge, Muttra, dated the 3rd 
December, 1929. 


Mr. S, C. Das, for the Appellant, 
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Messrs. N. P. Asthana and Baij Nath 
Sahai, for the Respondents. 

JUDGMENT.—A plaint was presented 
in the Court of the Munsif of Muttra by 
one Babu Bishambhar Nath, on behalf of 
Musammat Jafo and others. The plaint 
was accompanied by a vakalatnama, which 
was duly signed by the plaintiffs. Through 
haste or by oversight, tha executants of the 
vakalatnama omitted to enter the name of 
Babu Bishambar Nathin the body of this 
instrument, The blank space in the 
vakalatnama in which the name of the 
pleader should have bean written, had not 
been filled in. Babu Bishambhar Nath, 
however, had endorsed the acceptance of 
the vakalatnama on the back of this docu- 
ment. i 

At a late stage of the case, this defect was 
discovered by a pleader for Ohita defend- 
ant. He objected that there was no valid 
plaint in Court, as that document had been 
presented by an unautherised person. 

This objection was sustained by the 
Munsif. He ordered “the case to be struck 
off the file with the direction that the plaint 
be.returned to the Vakil for proper presen- 
tation." A formal order was drawn up, 
which did not exactly agree with the opera- 
tive part of the judgment and was inaccu- 
rate. It ran as follows:—“It is ordered and 
decreed that this case be struck off the list 
of pending cases. The plaint be returned 
to the pleader for the plaintiffs for presen- 
tation to & competent Court." 

It may be observed that the plaint was to 
be returned to Babu Bishambhar Nath but 
he was not the pleader for the plaintiffs, 
The suit, moreover,.had not been instituted 
in the wrong Oourt. The plaint was lodged 
in the Court of tbe Munsif of Muttra which 
was the correct forum. "A 

The plaintiffs appealed and their appeal 
was heard by. the Subordinate Judge of 
Muttre. Heconsidered that the Munsif had 
returned the plaint on a view which was 
narrow and technical; and  üpon this 
ground alone, he reversed the order of the 
Munsif and remanded the case to him for 
trial on the merits, i 

The defendant has appealed to this Court 
from the order of remand end it has been 
contended that the Subordinate Judge was 
not justified in oversetting the Munsif, that 
the plaint had not been validly presented 
in the Oourt of the Munsif and that the 
order of remand was bad in law. 

Order 111, r..4 of the Code of Civil Pro- 
cedure provides: ‘(1) No pleader shall act 
for any person in any Oourt, unless he has 
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been appointed for the purpose by such 
person by a document in writing signed by 
euch person.” It was obviously the inten- 
tion of the Legislature that the authority of 
the pleader to act should be contained in an 
instrument in writing and that the appoint- 
ment of the pleader could not be made 
verbally. The word “shall” in the afore- 
said rule indicates that the rule is of an 
imperative character. Where the name of 
the pleader had, through oversight, been 
omitted from the body of the vakalainama, 
there was no valid appointment; and the 
defect in the instrument could not be cured 
either (1) by production of parole evidence, 
which was inadmissible or (2) by tbe cir- 
cumstance—that the pleader had endorsed 
his acceptance in writing on the back of 
the vakalatnama, Where the Legislature 
insists upon the execution of a formal docu- 
ment, there can be no appointment unless 
the formality has been duly complied with; 
and the written authority in favour of a 
definite individual or individuals by name 
cannot be dispensed with on the ground 
that the enacted rule is a mere technical 
rule of procedure. 

We are of opinion that Babu Bishambhar 
Nath was not validly appointed and that 
the plaint lodged by bim was unauthorised, 

We are fortified in our view of law by the 
principle laid down by this Oourt in 
Pokhpal Singh 'v. Dhambar Singh (1), 
Muhammad Ali Khan v. Jasram (2) and 
Muhammad Qamar Shah Khan v. Muham- 
mad Salamat Ali Khan (3) : 

The result is that we allow the appeal, 
set aside the order of remand and restore 
the order of the Court of first instance in so 
far as it directs the return of the plaint to 
the pleader who presented it. The appel- 
lant is entitled to his costs of this Court 
and of the Oourts below. 

Appeal allowed. 


A. 

(1) 6 A. L.J. 110 notes. 

(2) 23 Ind. Oas. 464; 36 A. 46; 11 A. L. J. 1015. 

(3) 121 Ind. Cas. 546; A. I. R. 1930 All. 112; (1930) 
A. L. J. 394. 





ALLAHABAD HIGH COURT. 
Sgooxp CiviL AePRAL No 434 oF 1928, 
January 16, 1931 
Present: —Mr. Justica Mukerjiand 
Mr. Justice Bennet 
Khan Sahib Sheikh FAIYAZ 
HUSAIN-—PLAINTIFE—ÁPPELUANT 
versus 
Sheikh IMDAD ALL—DEFENDANT— 
RESPONDENT. 

Right of burial —Question of evidence—Mere permis- 
gien of Municipality—E ff ect. 


568 


The question whether the members ofa particular 
community have a right to bury. their dead at a 
certain place, which does not belong to the community 
and is not a general buri 1 ground is a question 
of actual evidence; an ex parte order of the Muni- 
cipal Committee giving permission to the : ccm- 
‘munity to bury their dead there cannot confer any 
such right on them, 


Second appeal from the decision of the 
District Judge, Azamgarb, dated the 6th 
of February, 1928. . 

Mr. Mukhtar Ahmad, for the . Appellant. 

Dr. M. Waliullah, for the Respondent. 


JUDGMENT.—This is a second 
appeal filed by the plaintiff who has lost in 
both the Courts below. He is a Shia by 
profession and claimed on behalf of 
the Shia community of the town of 
Azamgarh a declaration to the effect that 
the plaintiff and other Shias alone had 
the right to bury their dead bodies ina 
place known as the Karbala and described 
by boundaries in the plaint. The suit was 
directed agsinst one Shah Imad Ali who 
was the mutwalli of the place, known as 
the Karbala, Imdad Ali denied that the 
Shias had any right at all to bury their 
dead. Hesaid that in a few instances Shia 
dead persons have been allowed tc be 
buried there, but with his permission and 
on payment by relations of a certain fee. 

The Court of first instance found that the 
plaintiff was unsuccessful in establishing 
his claim and dismissed the suit, The 
learned District Judge in appeal has 
dismissed the appeal. 

We have been taken through the evidence 
as it was contended before us that as a 
matter of custom and practice the plaintiff 
members of his community should be 
allowed to bury his dead bodies. As it was 
alleged to bea customary right we have 
allowed the learned Counsel for the plaintiff 
to read the evidence to us and we shall 
summarise the evidence. 

It appears that one Nazir Shah Bhikari 
was the owner of acertain property, It is 
said thathe made a wagf. The deed of 
wagf is not forthcoming. What, however, 
` is forthcoming is a registered document, 
being the Will of his widow Pir Bakhsh 
Bibi. She declared that ehe had obtained 
a portion of her husband's property in lieu 
of dower, that she had purchased on the 
husband's death a part of his property in 
execution of the sale decrees for dower and 
that she was the mutwalli of the property 
dedicated by her husband. She appointed 
by that Will of 1868 the present defendant 
the mutwall of the wagf property and 
declared that out of the income of the pro- 
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perty should be maintained the imambara 
and the masjid that had been erected on 
the spot. There is no reference to the 
burial of dead bodies in the Will. 

The defendant has sworn that he is a 
Sunni and as we have already stated, he 
has denied that Shiss had any right to 
bury their dead bodies on the spot in ques- 
tion. On behalf of the plaintiff some oral 
evidence has been adduced to show that in 
a few instances some Shia dead persons 
had been buried there. Some evidence 
which would have heen better in the 
circumstances have not been produced; 
for example, it has been said that the 
munsarim of the Oourt of the District Judge 
of Azamgarh was a Shia and several rela. 
tions of his were buried there, The gentle- 
man himself could have been called and 
he would have given the best evidence on 
the point. 

Taking theentire evidence on the record 
we are not satisfied that the plaintiff has 
established a right to bury dead Shias on 
the spot. The property does not belong to 
the Shias. lt is not a general burial 
ground. If the Municipal Board of Azam- 
garh in 1903 gave permission to the Shias 
by & resolution to bury their dead at ibe 
place in question, it was only an ex parte 
order obtained at the instance of Shia gentle- 
men. We do not think that tnis evidence 
ean carry us far. On the whole, it was 
a question of actual evidence and we are 
not satisfied that the judgments of the 
Oourts below are wrong. 

In the result, we dismiss this appeal with 
costs. 

A. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Fige1 O1vin APPRAL No. 177 oF 1929 
January 27, 1931: 
Present :—Justice Sir Snah Muhammad 
Sulaiman, Kr, and Mr. Justice Young. 
SARJU PRASAD aonb ANOTHE&— 
DEFE DAN18— APPELLANTS 
versus 
RAM SARAN LAL —PLAINTIFF AND 
oTuuk&— DrFENBANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. III— 
Decree against Hindu father—Transfer of execution 
to Collector—Mortyage by father and son before papers 
are sent back to Civil Court—Validity—Hindu Law— 
Debts—Liability of entire estate for father's debts— 
Joint family—Junior member—Alienation with con- 
sent of karta—Validity. 

Where the execution of certain decrees obtained 
against a Hindu father was transferred to the Collector 
and before the papers were sent back to the Civil 
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Court the judgment-debtor and his son executed a 
mortgage of the family properties: 

Held, (i) that the mortgage by the judgment-debtor 
was entirely void and inoperative; Lp. 570, col 1] 

Gaurishankar Balmukand v, Chinnwmiya (1), relied 
on. 

(ii) that the mortgage was void even with regard 
to the son's share in the properties, inasmuch as the 
Collector was seized of the entire estate and was 
entitled to sell the entire estate in execution of the 
decrees against the father. Tp. 572, col, 1.] 

Sripat Singh Dugar v. Maharaja Sir Prodyot Kumar 
Tagore (2), referred to. 

Mahabir Prasad v. Mahesh Prasad 3),distinguished, 

Under the Hindu Law where a debt is not incurred 
for illezal or immoral purposes the execution ereditor 
is entitled to sell the whole of the estate in satisfac- 
tion of the judgment obtained against the father alone. 
The mere fact that in the proclamation of sale only 
the right, title and interest of tne judgment-debtor 
are ordered to be sold would not prevent the whole 
interest from passing. [ibid ] 

: A junior member of a Hindu family cannot alienate 
family property. Where the eldest member is absent, 
& junior member may become the karta in bis place 
and in that contingency may be equipped with the 
authority of the karta, but the mere fact that the karta, 
who was under a disqualification regarding power 
to transfer, consented to the alienation by the junior 
member is immaterial. [p. 572, col. 2,] 

First appeal from the decision of 
the Additional Subordinate Judge, 


Shahjahanpur, dated the 2znd December, 
1928 


Mr. M.L Agarwala, for the Appellants, 

Messrs, P. L Banerji, Shiva Prasad Sahi 
and Hazari Lal Kapoor, for the Respon- 
dents, , 

JUDGMENT.—This is a defendants’ 
appeal arising out of a suit for the enforce- 
ment of a simple mortgage dated the 21st 
of March, 1922, executed jointly by Lakhan 
Singh and his son Bijai Bahadur in favour 
of the plaintiff Ram Saran Lal for Rs. 4,700 
with interestat two per cent, her mensem 
compoundable every six months. The pro- 
perties mortgaged were the entire Villages, 
Deotra and Amaipur-Sanda as well 
as a house waich is no longer in 
dispute ia appeal. The plaintiff urged that 
ihe mortgage had been executed for legal 
necessity and in order to pay off a previous 
antecedent debt, and was, therefore binding 
on the family. The suit was contested on 
two main grounds, first that it was made 
during the pendency of the previous 
attachment, and secondly that it was made 
while the Oolleetor was in charge of the 
property under Sch. III of the Coda of 
Oivil Procedure. 

Tae learned Subordinate Judge has come 
to the conclusion that the estate of Lakhan 
Singh was in charge of the Collector on 
the date of the mortgage and that, there- 
fore, Lakhan Singh was not competent to 
dispose of the property; but he hag held 
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that Bijai Bahadur was not disqualified on 
that account and his interest in the mortgag- 
ed property was liable 

Some of the defendants, who have pur- 
chased fractional shares in the two ville ges 
to be specified hereafter, 
There is no cross-objection 
tiff. 

The appeal, therefore, is confined to 4 
biswas sharein village Deotra which had 
been purchased by the appellant Barju 
Prasad in execution of a simple money 
decree No. 14 of 1921, and to 59/:01 ahare 
in Amaipur—Sanda which was purchased 
by the. appellant Biebambhar Nath in 
execution of a decree No 40 of 1921, 

Thefacts of this case and the previous 
history of the various items are somewhat 
complicated but they have been set forth 
in detail by the learned Subordinate Judge, 
For the purposes of this appeal it would 
be necessary to recite only a few leading 
facta. 

It cannot be disputed now that Lakhan 
Singh and Bijai Bahadur were members of 
2 joint Hindu family at the time of the 
mortgage and that the property mortgaged 
was their joint ancestral property. Bijai 
Bahadur in his plaint the reliefs of which 
were incorporated in the decree dated 
the 12th of December, 1923, took up the 
position that the properties mere joint 
ancestral properties of the family. 
The plaintiff in para. 3 of the plaint 
also admitted that the mortgage debt in 
question was contracted by Lakhan Singh 
as the head and a managing member of the 
joint family of which he and his sons and 
grandsons were the members, The mere 
fact that subsequent to the mortgage Dur 
Bijai Bahadur filed a suit for the separa- 
tien of his share which might have had 
the effect of bringing about separation 
in the joint status would not alter the 
position. 

There were several simple money-decrees 
in execution against Lakhan Singh and 
some against Lakhan Singh and his sons 
also. Among these were two decrees in 
suit No. 131 of 1919 and suit No. 132 of 1919 
in favour of Kunj Behari and a decree in 
suit No. 132 of 1920 in favour of Sheo 
Ghulam, There was also a decree No. 14 
of 1921 in favour of Kashi Nath and a 
decree No. 4U of 1921 in favour of Kake Mal. 
This last decree was against Lakhan Singh 
and his two sons, 

The entire villages Deotra and Amaipur- 
Sanda were attached in execution of Kunj 
Behari’s decree. There was personal 
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attachment in execution of one decree and 
then an application for rateable distribu- 
tion inthe other. The execution of both 
these decrees was transferred by the Oivil 
Oourt to the Collector because it was found 
that the properties attached were an- 
cestral properties. It is not necessary to 
refer to any debt previous to the 21et of 
November, 1921, when the execution of the 
decree was transferred again to the Oollec- 
tor. The record of the Collector has been 
weeded out and neither party is in a 
position to produce copies of any papers 
of that record. But the order sheet of the 
Civil Court shows that the munsarim noted 
the date of the sdmission of the papers on 
the record as being the 27th of March, 1922, 
It ie, therefore, clear that papers were 
received in the Civil Court onor before the 
27th of Marchof that year. The mortgage- 
deed in question was executed on the Z2]st 
of Marcb, 1922. In view of the pronounce- 
ment of their Lordships of the Privy 
Council in the case of Gaurishankar Balmu- 
kand v. Chinnumiya (1), itis quite clear 
that if on the date when the mortgage- 
deed was executed by Lakhan Singh the 
property was in charge of the Collector 
and hecould exercise or perform in re- 
spect cf the judgment-debtor's immovable 
properties any. of the powers or duties 
conferred or imposed 
paras. l to 10 of Sch. III of the 
Oode of Civil Procedure, Lakhan Singh 
the judgment-debtor or his represen- 
tative in question was incompetent to mort- 
gage or otherwise charge the property 
without the permission of the Collector, nor 
could any Civil Oourt issue any process 
against such property or part of itin execu- 
tion of any decree for payment of money. {f 
therefore the Collector was still seized of 
the case on the 21st of March, 1922,the mort- 
gage by Lakhan Singh was wholly void 
and inoperative and would not be effective 
to create a charge on the property. On 
the other hand, if the Collector had sent 
the papers to the Civil Gourt snd had 
ceased to be in charge of it then the 
disqualification would not exist. 

The finding of the learned Subordinate 
Judge is clearly against the plaintiff. 
After discussing various circumstances his 
final conclusion in his finding on issue 
No. 7, which was the material issue on, 
this point, was to the effect that the papers 


(1) 48 Ind. Oas. 312; 46 O 183; 14 N, L. R 181; 35 
M. L. J, 733; 16 A. L. J, 993; 25 M. L. T. 64; 23 O, W. N. 
350; 29 O. L.J. 201; 14 P. L. R. (P. O.) 14; 21 Bom, 
L. R, 541; 9 L. W. 337; 46 I, A, 219 (P. 0.). 
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were in ehargeof the Collector on that date 
and Lakhan Singh was not competent to 
dispose of the property. 

As the learned Advocate for the respon- 
dents wishesto challenge this finding we 
think it convenient to deal with this point 
first before taking up the question which 
has been decided against the appel- 
lant. 

The documentary evidence on this point 
is no doubt meagre, This is due to the 
fact that the Colleetor's record has been 
weeded out. But it seems to us that when. 
the defendants established that the exe- 
cution was transferred to the Oollector on 
the 21st of November, 1921, the presumption 
of law under e, 114 of the Indian Evidence 
Act would be in favour of the continuance 
of that state of things vide 8. 114, Illust. 
(d). The mere fact that the 
plaintiff establishes that the Oivil Court 
got the papers on a date subsequent to 
the material date would not necessarily. 
destroy the presumption. There is no 
retrospective presumption going backwards 
from the 27th of Marcb, 1922, which would 
justify us in presuming that unless the 
contrary is shown the Collector had sent the 
papers before the 21st of March. In ana- 
logous cases ofjointness and separation 
their Lordships of the Privy Council have 
made it ciear that the presumption of 
jointness continues and is not rebutted by 
proof of separation at a date subsequent to 
the material date, 

The second circumstantial evidence in 
favour of the defendants is that the only 
reason why the execution was sent back 
to thé Civil Court appears to be a request 
by the decree holderfor a share in the 
amount which had been deposited in the 
Oivil Court. It appears that the decree 
No. 132 of 1920 in favour of Sheo Ghulam 
was not transferred to the Oollector because 
apparently there was no proof iu the pro- 
ceeding relating to it that the property 
was ancestral. Under this decree both 
these properties had been attached and 
were ordered to besold by the Civil Court 
itself. The sale as indicated by the pro- 
elamation of sale tock place on the 20th 
of February, 19:2, An application for 
setting aside the sale was filed on the 21st 
of March, 1922, by depositing the purchase- 
money plus the necessary costs etc. 
This was the very date on which the mort- 
gage deed was executed The mortgsge- 
deed itself recites that the money was 
raised for the purpose of getting the sale 
set aside. The sale-was accordingly set 
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aside after the deposit of this amount, The 
order is dated the 13th of March, 1927, 
There can be no doubt that it was to get 
a Share in this deposited amount that 
Kunj Behari Lal applied to the Civil Oourt 
after the papers had arrived from the 
Oolleetor's Court on the 27th of March, 1922, 
praying that as the judgment debtors had 
deposited the entire consideration money 
in suit No, 132 of 1970 a rateable 
amount out of it should be caused 
to be realised and in connection with 
the remaining amount the paper may 
be sent to the Collector. This is to be 
found in the endorsement on the order 
sheet of that date. The Oourt directed 
this application to be put up for disposal 
on the lst of May, 1922, on which date 
it dismissed the application on the ground 
that the decree referred to had been 
struck off on full payment. It then and 
there ordered that the papers received 
from the Revenue Oourt be sent back to 
that Oourt for proceeding with the sale. 
This endorsement undoubtedly indicates 
that the record had been sent by the Collec- 
tor to the civil Oourt shortly before the 
27th of March, 1922, because the decree- 
holder desired ashare in the amount de- 
posited in suit No, 132 of 1920 and that 
as soon as the application for a rateable 
share was dismissed the record was im- 
mediately ordered to be sent back to the 
Collector. Itis not suggested on behalf of 
the plaintiff that there was sany other reason 
for the. record to come from the Oollector’s 
Oourt tothe Civil Court. Asa matter of 
fact it should not have come in the ordinary 
course as the decree was not fully satisfied, 
If this inference is justified then it 
will follow that the Collector must have 
been approached with a request to send 
the record to the Qivil Court before the 
27th of March, 1922. We know the date 
of the deposit which was the 21st of March, 
192z, This deposit was made just after 
the execution of the mortgage-deed in 
which the money was raised. It, therefore, 
seems that the Collector must have been 
approached after the execution of the 
mortgage-deed, and that the mortgage-deed 
was executed at a time when the Oollector 
was still seized of the case, 

A tbird minor circumstance may also 
be noted. The Oourtof the Collector and 
the Subordinate Judge’s Court are situated 
in the same town of Shabjahanpur. There 
is no reason to imagine that a long interval 
of time would take place between the 
. sending of the record by the Collector 
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and the receipt of it by the Civil Court. 
If we refer toa similar proceeding of July 
1921 we find from the order sheet that 
the note made by the munsarim of the 
date of the admission of papers was 
identical with the date on which the papers, 
were actually received back from the 
Oollector's Court. 

Having regard toall the circumstances 
we are ofopinion that the finding of the 
learned Subordinate Judge that the 
Collector was still in charge of the proper- 
ties on the 2lst of March, 1922, must be 
accepted. 

Lakhan Singh was accordingly not compe- 
tent to make a mortgage of his interest in 
Deotra or Amaipur Sanda, Although the 
attachment in execution of decree No. 
14 of 1921 was made in 1924 subsequent 
to the mortgage, nevertheless as the 
mortgage deed was void the plaintiff is 
not entitled to eaforce it against the 
purchaser of the share unless it be held 
that Bijai Bahadur Singh’s interest was 
transferable. 

As regards Amaipur-Sanda the position 
of the purchaser is even stronger. Not 
only was this property in charge of the 
Collector in execution of the decree in suit 
No, 132 of 1919 on the date of the mortgage, 
but there had actually been a previous 
attachment of this property in execution 
of decree No. 40 of 1921 in pursuance of 
which a part of the property was purchased 
by Bishambhar Nath. A mortgage during 
the pendency of the attachment would, 
therefore, also be equally voidable, Thus 
in this view of the case Lakhan Singh was 
incompetent to transfer the property to the 
plaintiff. 

The groundon which the learned Sub- 
ordinate Judge has exempted four biswas 
share in Deotra and 59/201 share inAmairur- 
Sanda is that this represented the interest 


of Bijai Bahadur, who was not disqualified 


from making the mortgage. The learned 
Subordinate Judge has thought that the 
disqualification referred to in para 11 
of Sch. lI of the Oode of Civil Proce- 
dure applies to the judgment-debtor only, 
that is to say to Lakhan Singh and not 
to the other members of his joint family 
like Bijai Bahadur, with the result that 
Bijai Babacur was not disqualified frcm 
mortgr ging his own interest in the family 
property. 

There are two serious objections to this 
view. In the first place, itis not suggested 
that the decretal amount in suit No, 
182 of 1919 wasin any way tainted with 
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immorality or illegality. The decree was 
against the father Lakhan Siagh and 
could be executed against his family pro- 
perty..- Where the debtis not incurred for 
illegal or immoral purposes the execuiing 
creditor is entitled to sell the whole of 
the estate in satisfaction of the judgment 
obtained against the father alone. The 
mere fact toatin the proclamation of sale 
only the right, title and interest of the 
judgment debtor are ordered to be sold 
would not prevent the whole interest from 
passing. Tnis is made clear by the pro- 
nouncement of their Lovdships of the 
Privy Oouneilin the case of Sripat Singh 
Dugar v. Maharaja Sir Prodyot Kumar 
Tagore (2). Thus Kunj Behari was per- 
fectly entitled to attach the whole of 
interest admits of no doubt inasmuch as 
the entire villages were attached and the 
execution of the decree against the entire 
villages was transferred to the Oollector. 
Tne Oollector, therefore, was perfectly 
justified in selling-the whole interest of 
the family in execution of the decree against 
Lakhan Singh alone. [t is, therefore, 
difficult to see how a junior member of 
the family could be allowed to deal with 
the property while the Oollector was seized 
of the entire estate and was taking steps to 
sell the whole estate. 

Inthe second place, the exemption of 
Bijai Bahadur’s interest could be justified 
on the assumption that he had authority 
to executea mortgage of the family pro- 
periy oratany rate of his interest in it, 
We have already pointed out that it was 
not the plaintiff's case in the plaint that 
Bijai Bahadur was a separated member of 
the family. Tne learned Subordinate 
Judge has not based his conclusion on 
this point, but it has been pressed on 
benalf of the plaintiff that there is 
nothing to prevent a junior member of the 
family from mortgaging the family pro- 
.perty incasethe karta for the time being 
is disqualified from transferring it. No 
reported case has been cited in support of 
this contention. The case of Mahabir 
Prasad v. Mahesh Prasad (3) is distinguisa- 
able because there the decree had already 
been passed against the father and sons 
and no question as to whether the mortgage 
was or was not enforceable against the son 


(2) 39 Ind. Cas. 252; 15 A. IL. J. 147; 32 M. L. J. 133; 
(1917) M. W. N. 193; 210. W. N. 442; 25 O, L. J. 220; 
21 M. L. T. 222; 19 Bem. L. R. 290; 44 O. 524; 44. A1 


(P. O) 
y4 (3) 128 Ind. Cas, 825; (1931) A. L. J. 45;’A. I, R. 1930 
All. 856; 14 R.D, 586; L. R, 41 A, 256 -Rev. — 
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could arise atthat stage. In the present 
case the plaintiff is seeking to enforce 
the mortgage and he cannot do so unless 
Bijai Bahadur was competent to make it 
asa junior member of the family. 

Apart from any question of Hindu Law, 
itis patent that to allow a junior member 
ofthefamily to deal with the family pro- 
perty when it has been placed in charge 
of the Collector would amount to nullity- 
ing the provisions of para. 11 of Sch. 
I, Oivil Procedure Oode, while the 
karta as such is prevented from dealing 
with the property. A junior member of the 
family would be at liberty to.mortgage the 
same and inthis way set at nought the 
power of the Collector to sell it. To accede 
to the contention of the learned Advocate 
for the plaintiff would, therefore, lead to 
this result. 

We also find no authority for the pro- 
position that a junior member of the 
family can alienate the family property. 
Where the eldest member ie absent a 
junior member may become the karta in bis 
place and in that contingency may be 
equipped with the authority of the karta. 
But this is not the case here, Lakhan 
Singh was on the spot and in the absence 
of any evidence to the contrary we take it 
that he was acting as the karta of the 
family in respect of all these properties, 
which had not been placed in the charge 
of the Collector. There is no suggestion 
anywhere that Bijai Bahadur had become 
the karta of the family and had superseded 
Lakhan Singh, The mere fact that Lakban 
Singh although di qulifiec from transferring, 
joined in the transfer and gave his consent 
to it, would not authorise the junior member 
to transfer the property. 

It was also quite clear that so long as 
the family remained joint the shares ot the 
various members were not defined and 
separated. Bijai Bahadurhadno distinct 
share in the family properties belonging to 
him exolusively which he could transfer by 
means of a mortgage-deed. We think that 
the mortgage by B:jai Bahadur as a junior 
member of the joint family property 
must fall to the ground and is not enforce- 
able Of course, if Bijai Bahadur had been 
a separated member tne position would have 
been just the reveree. 

The learned Advocate for the respondent 
has urgea that the effect of the decree 
dated the 12th of December, 19.3, is that 
the share of Bijai Bahadur stands on a 
different footing and does not go along 
with the other shares in the family 
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property. There is no force in this contention. 
The decree in question was passed in a 
suit brought for a declaration that the 
joint ancestral properties described in the 
two schedules attached to the plaint were 
not saleable in execution of two decrees 
respectively. The village Deotra alone with 
other properties had been attached in 
execution of decree Ne. 40 of 1921 and 15 
biswas of village Amaipur Sanda had been 
attached in execution of decree No. 132 
of 1919, The decree which was passed in this 
suit directed that Bijai Bahadur’s suit was 
decreed to this extent only, that out of the 
entire property advertised for sala in 
execution of a simple money decree No. 40 
of 1919 only the rights and interests of the 
plaintiff whic will be determined at the 
time of partition are not saleable, and that 
the plaintiff's share in the property adver- 
tised for sale in the execution of decree 
No. 132 of 1919 will be saleable to the 
extent of two-thirds and unsaleable to the 
extent of the remaining one-third. 

As four  biswasin Deotra have been 
purchased by Sarju Prasad in execution of 
decree No. 14 of 1921 and not in execution 
of decree No. 40 of 1921, there is no res 
judicata as regards this share. Similarly, 
59/201 share in Amaipur-Sanda which has 
been purehased by Bishambhar Nath has 
been purchased in execution of decree 
No. 40 of 192] and not of decree No. 138 
of 1919. It is, therefore, not in any way 
affected by the decree in Bijai Bahadur's 
suit mentioned above. We, therefore, think 
that the: decree is in no way a barto the 
defence. 

The Court below has reduced the rate 
of interest from the compound rate to the 
simple rate There is no appeal as regards 
any further reduction in the rate of in- 
terest. ‘ 

Tho other shares in these two villages are 
not in dispute inthis appeal as they have 
been exempted by the Court below. 

The mortgage as a charge has been 
found to be enforceable. There is no 
suggestion that the debt was not due or 
that the consideration was not paid. The 
Court below has also found that the debt 
was for legal necessity and is fully proved. 
The suit was filed within six years of the 
date of the mortgage. The plaintiff, there- 
fore, is clearly entitled to a simple money- 
decree on the basis of this deed against 
the mortgagorsLakhan Singh and Bijai 
Behadur 

We accordingly allow this appeal and 
modifying the decree of the Court below 
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dismiss the plaintifi’s suit alsd for sale of 
4 biswas share in Deotra purchased by 
Sarju Prasad in execution of decree No. 
14 of 1921 as also 5:/201 of Amaipur-Sanda 
purchased by Bishambhar Nath in execu- 
tion of decree No. 4U of 1921, and in place 
of it pass a simple money decree for Rs 1,700 
with interest at 24 percent. per annum 
simple from the 2'st March, 1922. till 
the date of suit and thereafter at the Court 
rate of interest, e, 6 percent. per annum 
till realisation against Lakhan Singh and 
Bijai Bahadur. Defendante-appellants will 
have their costs of this appeal from the 
plaintiff-respondeni Ram Saran Lal who will 
bear his own costs. The other respondents 
excepting Lakhan Singh and Bijai Bahadur, 
who are merely pro forma respondents will 
bear their own costs and will not be 
liable to pay the costs of the appellants, 
A. Appeal allowed, 


ALLAHABAD HIGH COURT. 
First OIVIL Avpsan No 36z or 1927. 
February 11, 1931. 
Present;—Mr. Justice Mukerji and 
Mr, Justice Bennet. 

Mrs. T. O PAUL—Dsranpant— 
APPELLANT 


versus ; 
NATHANIEL GOPAL NATH— 
PLAINTIFF— RESPONDENT, 

Transfer of Property Act (IV of 1882), s. 129—Hus- 
band andjwife—F'ized deposit in Bank in joint names — 
Rights inter se—Presumption of advancement, appli- 
cability of, in India. 

The principle of English Law that when property is 
purchased in the name of a wifeor a deposit is made 
in the wife's name, it would be presumed that the 
purchase or deposit was intended for her advance- 
ment does not hold good in India. 

Where a fixed deposit ina Bank was in the fol- 
lowing terms: ‘Mr. and Mrs. H, repayable to either 
orsurvivor' and there was no evidence of any gift 
of his interest by thehusband to the wife: 

Held, that Mrs.H was not entitled to more than 
bali s the money deposited with the Bank. [p. 975, 
col. 1, 

Sura Lakshmiah v. Kothandarama (2), relied en. 

First appeal from the aezision of 
the Subordinate Judge, Mirzapur, dated 
the 30:h June, 1927, 

Mr. U.S Bajpai, forthe Appellant. 

Messrs P. L. Banerji and Balmakundas, 
for the Respondent, 

: JUDGMENT .—This is the defendant's 
appeal arising out of a suit for a declara- 
tion and injunction instituted under the 
following circumstances: 

One Mr. G. J. Hope, who resided before 
his death at Mirzapur, deposited with the 
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Imperial Bank of India thres sums of 
money as shown at page 67 of the printed 
book. . He died on 24th March, 1926. About 
22 days before his death he executed a 
Will and appointed the resvondent and 
another the executors. The fixed deposits 
were in the following terms: “Mr. G J. 
Hope and Mrs. Olara Hope repayable 
to either or survivor " 

Oa tue death of Mr. Hope, his wife with- 
drew two sums of money, namely, Ra. 7 000 
and Rs 1,000 as they fell due, leaving a fixed 
deposit of Ra. 5,000 untouched. Mrs, Hope 
died, approximately, in August, 1926, 
Before her death, she also executed a Will 
and by it left all her property to the defend- 
ant-appellant. When the respondent 
applied for a probate of the Willof Mr. 
Hope, a contest was raised presumably at 
the instance of the appellant, that the sum 
of Rs. 5,000 left in fixed deposit by Mrs. 
Hope was the property of the defendant, 
The learned District Judge, by his order 
dated the 4th February,1927, left the matter 
open and suggested that the question of 
title should be decided by a separate suit. 
It was according to that suggestion that the 
suit out of which this appeal has arisen was 
brought by one of the executors of the Will 
of Mr. Hope. The plaintiff asked for & 
declaration that the money in deposit with 
the Imperial Bank at the testator's death, 
was the property of the testator and asked 
for an injunction, 

The contention ofthe defendant appellant 
was that Mr. Hope had virtually given away 
the entire money in deposit with the Im- 
perial Bank of India to his wife and, there- 
fore, the wife was competent to dispose of 
the same by her own Will. Another point 
was raised but ib was not decided and it was 
not necessary to decide in these proceedings. 
We will also not decide the point for the 
same reason. The point was this, The 
learned District Judgein granting probate 
tothe plaintiff-respondent remarked that 
the gift to charity ofa portion of the money 
left by Mr. Hope was void for uncertainty 
and this money should go to the heir of Mr. 
Hope as if he died intestate. On thestrengih 
of this remark the defendant contended that 
Mrs. Hope was the heir of Mr. Hope so far as 
there was an intestacy, that the money in 
question, namely Rs. 5, 00 or the major 
portion of it represented such intestacy and 
that therefore under the Will of Mrs. Hope 
the defendant was entitled to this money. 
As we have said, we shall not decide any- 
thing on this point and if the defendant's 
gontention be correct, it will be for the 
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plaintiff to hand over to her such money as 
She may be entitled to. 

There are only two points that we have to 
decide in this case. Tae firat is whether there 
was a giftof the moasy in deposit in the 
Imperial Bank of India in favour of Mrs. 
Hope and secondly whether the Oourt helow 
was right in making the defendant pay the 
entire costs of the suit? 

Tae iexrned Oounsel has argued on the 
strength of Eoglish Law that wherea de- 
positis made in the joint names of husband 
and wife, a giftis to be presumed to be in 
favour of the wife, the gift being defeasible 
on the death of the wifein the life-time of 
the husband, He quotes for his authority 
two statements oflaw contained in Lord 
Halebury's “Laws of England,” Vol. 15, page 
414, para. 823 and Vol, 16, page394, para. 793. 
He also relies on an English ease reported 
as Dummer v. Pitcher (1). We need not 
consider the English Law because that law 
is not applicable to India at all The deceas- 
ed was domiciled in India and was governed 
by the Indian Law. The Transfer of Pro- 
perty Act is thelaw that would govern this 
case and s, :23 of that Act will be our guide 
to determine whether there was a gift of 
the monies in favour ofthe wife Section 123 
says: ‘‘For'the purpose of making a gift of 
movable property the transfer may be 
effected either by 8 registered instrument 
signed as aforesaid or by delivery." 

Now in this case we findthat there was no 
delivery of the goods as the deposit stood 
in the following terms: “Mr. and Mrs. Hope 
payable to either or survivor." It was clear 
that Mr. Hope had the full authority to 
withdraw the money when the fixed de- 
posits fell due, without any concurrence on 
the part of his wife. Further, we have it in 
evidenceof Mr. J M. Ohristian that Mr. 
Hope kept with himself ths deposit certi- 
ficates and Bank receipts and that they had 
not been handed over to Mrs, Hope. We have 
further in evidence that Mr. and Mrs. Hope 
were not on the best of terms and at one 
stage of their life shortly before the death 
of Mr. Hope, Mrs. Hope had to take recourse 
to the Criminal Oourt for a maintenance 
allowance. The defendant appellant berself 
admitted that she got hold of the deposit 
certificates from one of the executors of Mr. 
Hope. We hold, therefore, on evidence and 
in view of the circumstances that there was 
no gift infavour of Mrs. Hope. We may 
further point out that the law has been 
declared by their Lordships of the Privy 

(1) (1833) 2 Myl. and K.262; Coop. Brough. 257; $ 
Sim 35; 39 R. R, 203. 
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Council in the case of Sura Lakshmiah v. and instituted à suit against B for récovery of the 


Kothandarama (2). Their Lordships defin- 
itely ruled that in India the principle of 
English Law that when a property is pur- 
chased in the name of a wife or a depost is 
made in the wife's name, it would be pre- 
sumed that the purchase or deposit was in- 
tended for ber advancement, does not hold 
good in India. This being so, we hold that 
Mrs. Hope was not entitled to tt ke more 
than one half of the money deposited with the 
Bank at the time of Mr Hope's death. She 
has already withdrawn more thanone half of 
the amount and the remaining amount must 
be available to the executors for carrying 
out of the wishes of the deceased gentleman. 

The second question is as to costs. The 
order of Mr. Hunter printed at page 51 
shows that the title of the executors 
to the money was contested by the defend- 
ant. Even in the present litigation the 
defendant claimed the money. in the 
circumstances, there is no reason why the 
costs of this litigation should come out of 
the estate of the aeceased person. 

In the result, we dismiss this appeal with 
costs, 

A. Appeal dismissed, 

(2) 88 Ind. Cas, 327; 23 A. L. J. 662; 
49 M. L. J. 109; 42 O.L. J. 8; A. I. R. 1925 P.O. 181; 
27 Bom. L. R. 1076; 29.0. W. N. 1013; 48 M. 665; 2 Pat. 


L R. 290; 23 L. W.138; (1925) M. W.N. 717; 52 LA. 
286 (P. C.). 


ALLAHABAD HIGH COURT. 
Bxzcoxp CivinL APezaL No. 1038 or 1928, 
March 9, 1931, 

Present :—Mr. Justice Mukerji and 
Mr. Justice Bennet. 

BINDA PARSAD —DEFENbaNT—ÁPPELLANT 
versus 
‘RAJA RAM— Prais1IFF— BRE: PONPENT. 

Mortgage—Collusive transfer—Decree by transferee— 
Creditor getting declaration of invalidity of transfer— 
Sale by creditor of mortgage right—Money deposited in 
transferee's decree—Purchaser in creditor's suit, .right 
of, to recover amount so deposited—Cause of action— 
Privity—Blowing hot and cold. 

N sold certain property to A. A secured a 
portion of the purchase money by mortgaging the 
same property to N.P, a creditor of N got a 
temporary injunction restraining N from recovering 
the mortgage amount, In spite of this N sold his 
mortgage rights to G who obtained a preliminary 
decreeonthe mortgage. P sued for a declaration 
that G's decree was collusive. The suit was dis- 
missed and P appealed, In the meanwhile B pur- 
chased G's decree and obtained a final decree. A sold 
his rights to S who deposited the mortgage amount 
and B withdrewit. P's appeal was successful and he 
gold the mortgage rights. R purchased these rights 


amount he had withdrawn from the Court: 

Held that there was nsither privity of contract nor 
privity of estate between B and R and E had no cause 
of action against B. 

.Held, further, that R was not entitled to take 
advantage of the very decree which P had impeached 
and claim the money that was deposited in payment 
of that decree. 

Dictum.—Equity doesnot mean ashort cut to a 
result found desirable The rules of equity are 
well-known, and have to be applied under the rules 
laid down and not arbitrarily. 

of 


Second  appesl fron a decision 
ths Additional Subordinate Judge, Morada- 
bad, dated the 4th May, 1928. 

Mr. S. N. Seth, for tne Appellant. 

Mr N. P. Asthana, for the Respondent. 


JUDGMEN T.—The facts of the case 
are a little complicated, and to appreciate 
the result they have to be correctly under- 
stood. 

Defendant No. 3 Nijabat Ali Khan sold 
his property in village Ohak Sakaria to the 
defendant No. 4 Ahmad Khan on 27th Janu- 
ary, 1920. 

Ahmad Khan had not got the entire pur- 
chase money to pay toNijabat Ali Khan, 
and, therefore, he secured the balance of the 
purchase money, namely, Rs. 710 by execut- 
ing a simple mortgage of Ohak Sakaria in 
favour of Nijabat Ali Khan. The defend- 
ant No. 5 Parshotam Dasheld a promissory 
note against Nijabat Ali Khan. Parshotam: 
Das instituted a suit, No 189 of 19:0, against 
Nijabat Ali Khan for recovery of the money 
due on the promissory note, and he obtained 
an order of temporary injunction restraining 
Nijabat Ali Khan from recovering the sum 
of Rs, 710 secured by mortgage in his 
favour from Ahmad Khan. We are told 
that a temporary injunction was also issued 
against Ahmad Khan restraining him from 
making payment to Nijabat Ali Khan, but 
we are not quite certainthat this is true. 
Ahmad Khan was not a party to the suit 
on the promissory note, and, therefore, no 
temporary injunction could have beenissved 
against him. 

In spite of the issue of the temporary in- 
junction Nijabat Ali Khan sold his mort- 
gage rights to the defendant No. 2 Ganga 
Parsad on 22nd of October, 1420, Gonga 
Paread instituted a suit for recovery of the 
morigage money against Ahmad Khan and 
Nijebat Ali Khan and his suit was number- 
ed as 41 of 1921. A preliminary decree 
was made in favour of Ganga Parsad on 9th 
of March 1921. i 

Parehotam Das thereupon brought the suit 
No. 146 of 19Z1 against Ahmad Khan, 
Nijabat Ali Khan and Ganga Parsad to 
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obtain a declaration that the transfer of the 
mortgagee rights by Nijabat Ali Khan in 

-favour of Ganga Parsad and the decree 
made in, favour of Ganga Parsad were 
fraudulent transactions and were not bind- 
ing on Parshotam Das. 
missed by the Oourt of first instance on 11th 
July, 1921. . 

Parshotam Das filed an appeal which was 
numberéd as 52U of 192i. 

Pending this Appeal No 520 of 1921, 
several things happened. Binda Parsad the 
defendant No, 1 purchased Ganga Parsad’s 
decree, Then he obtained a final decree for 
sale. Ahmad Khan sold his rights in the 
property (Chak Sakaria) to the Nawab of 
Rampur, who is represented on the present 
record by the defendant No.6 Nand Lal 
Saran, As Biada Parsad wanted to execute 
the decree the Nawab of Rampur deposited 
the wnole of the decretal amount in favour 
of Binda Parsad on Oth of May, 1923. 

About a month later, on 3Uth June, 1923, 
Parshotam Dass’ Appeal No. 520 of Ly21 was 
successful, with the result that he (Parshot- 
am Das) obtained a declaration that the 
decree optained by Ganga Parsad was not 
binaing on Parshotam Das, Parshotam 
Das executed his decree for money and 
brought the mortgagee rights held by 
Nijabat Ali Khan under the mortgage of 
27in January, 1920 to sale. Tae sale took 
place on 30th October, 1923, and Raja Ram 
the plaintiff in the present proceeding was 
declared to be the purchaser. 

Before this purchase on 20th of August, 
1923,Binda Parsad had withdrawn the mort- 
gage money deposited by the Nawab of 
Rampur in Court. 3 

Having purchased the mortgages rights, 
Raja Ram instituted the suit out of which 
this appeal has arisen for recovery of the 
money which had been taken out of Ceurt 
by Binda Parsad. M" 

The Court.of first instance dismissed the 
guit, but the learned Judge of the Appellate 
Court has decreed it against Binda Parsad. 
Binda Parsad now appeals. 

The learned Appellate Judge has allowed 
Raja Ram to obtain only & portion of the 
money deposited in favour of Binda Parsad 
by the Nawab of Rampur and Raja Ram has 
filed & cross-objection claiming that a larger 
amount of interest should have been allowed 
to him, . 

In the appeal it is contended on behalf of 
Binda Parsad that there is no privity of con- 
‘tract or any privity of estate between the 
plaintiff and himself (Binda Paread) and, 
therefore, the respondent i8 not entitled to 
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the decree that has been granted to him by 
of the lower Appellate Court. 

We think this contention is sound and 
must be given effect to. In the course of 
the argument it was conceded by 
the learned Counsel for the respondent 
that it would be open to Raja Ram 
to enforce the mortgage of th 
January 1920 and to bring the prcperty 
(Onak Sakaria) to sale in order to realise 
the amount secured on the mortgage in 
favour of Nijabat Ali Khan. This is 
certainly correct and Raja Ram is entitled 
to enforce the mortgage. If that beso, 
namely, if the mortgage still subsiste, it 
cannot be said that the money deposited by 
the Nawab of Rampur on 10th of May, 1423, 
took the place of the mortgaged property 
and itis a case of “cransferred s-curity.” 
Raja Ram is the purchaser in execution of 
Parshotam Das’ decree and Parehotam 
Das obtained the declaration that the 
preliminary decree of mortgage obtained’ 
by Ganga Parsad was a fraudulent trans- 
action so far as Parshotam Das was con- 
cerned. If that is so, the man wno pur- 
chased in execution of Parshotam Das’ 
decree cannot take advantage of the very 
decree which was imeached by Parshotam 
Das, He cannot, to quote a homely phrase, 
blow both hot and cold with the same 
mouth. Raja Ram says that the decree. 
in favour of Ganga Parsad and therefore 
in favour of Binda Parsad is bad and yet 
he says that he would take the money that 
was deposited in favour of Binda Parsad in 
payment of that decree. 

The learned Subordinate Judge has 
talked about equity, but equity does not 
mean a short cut to a result found desire 
able. Therules of equity are well known, 
and have to be applied under the rules 
laid down gnd not arbitrarily. 

Weare of opinion that the claim againat 
Binda Parsad is misconceived, and 
there was really no cause of action for the 
claim against him. In this view the 
decree of the Court of first instance must 
be restored, and we modify the decree of the 
Court below and restore the decree of the 
Court of first instance, dismissing the suit. 
The respondent will pay the costs of Binda 
Parsad throughout the litigation including 
costs in this Oourt on the higher scale. 

The cross-opjection naturally fails and 
it is also dismissed with costa. 

A. Decree modified. 
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LAHORE HIGH COURT. 
OxziminaL Revision No. 1353 of 1930. 
November 14, 1930, 
Present:—Mr. Justice Addison. 
EMPEROR-—PzTITIONER 
versus 
"RAM SARUP—RzsPoNDENT, 
Criminal Procedure Code (Act V of 1898), s. 486— 


Sentence substantial though inadequate—Enhancement 
in revision. | 


Where a sentence is substantial, though inadequate 
and the convict has served the sentences, there should 
be no enhancement in revision. 

Empress v. Chuni Lal (1), Queen-Empress v. Saif 
Ali (2), Abdul v. Emperor (3), Emperor v. Hari Singh 
(4) and Emperor v. Budha (5), referred to. 

Oriminal revision from an order of the 
Sessions Judge, Delhi, dated the 3rd Novem- 
ber, 1930. 


Report.—The facts of the original case 
in which Ram Sarup and Musammat Mehr 
Kaur were convicted under s. 420, Indien 
Penal Oode, are fully set out in my judg- 
ment dated 16th October, 1930, in Criminal 
Appeal No 374 of 1930. : 
_Lhave dismissed the appeal instituted 
by Ram Sarup and I find that Ram Sarup 
and Musammat Mehr Kaur cheated Baarat 
Singh ofa bullock and Rs. 50, by falsely 
representing Musaminat Mehr Kaur, & 
married woman as a widow, and thereby 
inducing Bharat Singh to go through a 
form of marriage with her and to live 
with her until she absconded and returned 
to her real husband. 

“ The offence of cheating has been brought 

home to both accused and though itis in 
respect of property and cash, of consider- 
able value, it is not this aspect of the case 
which leads me to consider the punishment 
inflicted as inadequate; the particular 
offenos of cheating involved a form of 
traffic in women which, though acquiesced 
in by the woman concerned, is of a most 
immorsl and offensive nature. It also in- 
volved the victim Bnarat Singh in an illicit 
entanglement without his knowledge 
thereby exposing him to ridicule and pos- 
Bibly to social disreoute. I consider the 
offence to be most reprehensible and to 
merit condign punishment; the sentence 
inflicted appears to me to be grossly inade- 
quate. 

In the case of Ram Sarup, who has been 
sentenced to three months’ rigorous impri- 
sonment, I recommend that the sentence 
should be enhanced and should be three 
years’ rigorous imprisonment 

In the case of Musanimat Mehr Kaur she 
may be in the unfortunate position of being 
under the control of her husband Kale and 
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of his friend Ram Sarup. Í consider that 
a lesser punishment would be sufficient, 
but I still consider that the sentence of one 
month’s rigorous imprisonment inflicted upon 
her is grossly inadequate, In her casel re- 
commend that the sentence be increased to 
one of six months’ rigorous imprisonment, 

ORDER.—As regards enhancement of 
sentences, I refer the learned District Judge 
to the principles laid down in Empress 
v. Chuni Lal (1), Queen-Empress v. Saif 
Ali (2), Abdul v. Emperor (3), Emperor. 
v. Hari Singh (4) and Emperor v. Budha 
(8. I agree that the sentences are in- 
adequate, butthey are substantial. This 
i8 not an appeal and as they are not 
grossly inadequate, there should be no in- 
terference on the revision side. Further, 
the woman has already served the sentence, 
and it would be very hard to send her back 
to Jsil Inthe case of the man also, it is 
probable that he will have been released 
before notices can be issued and served. 1 
decline to interfere and direet the return of 
the record. 

A. Order accordingly. 

(1) 7 P. R. 1889 Cr. 
(2) 17 P. R, 1898 Or. (F. B 


J. 
| (3) 6 Ind. Oas. 639; 11 Cr. L. J. 385; 19 P. W. R. 
1910 Or, 


(4) 21 Tad. Osa, 471; 14 Cr. L. J. 599; 29 P. W, R. 
v 


3 Or. 
(5) 49 Ind. Oas. 772; 7 P. R. 1919 Or; 20 Cr. Le J, 
212; 48 P. L. R. 1919; 3 P, W. R, 1919 or. 


LAHORE HIGH COURT, 
Civit Revision Parition No, 473 or 1930. 
November 22, 1939. 
Present:—~Mr. Justice Bhide. 
AMAR BINGH-PraINTIFF—PRTITIONER 


' Versus 
GOPAL SINGH-—RESPONDENT. 

Master and servant—Abandonment of  service— 
Forfeiture of wages. 

When a servant whose wages are due periodically, 
leaves service without legal justification or without 
proper notice, he is not entitled to be paid for the 

ortion of the time during which he served since the 
ast periodical payment. 

Chokalingam Mudaliar v. Muhammad Shariff (1), 
Bhakta Shiromani v. Seetal Nath (2), Ralli Brothers 
v. Amluka Prasad (3) and Kennelley v. Abdul Hag (4) 
veterred to. M" : 

Petition for revision against on order of 
the Additional Judge, Small Cause Court, 
Lahore. . 

Mr. Partap Singh, for the Petitioner. 

Mr. Ram Lal Anand, for the Respondent, 

JUDGMENT.—This is a petition for 
yevision of an order of the Additional 
Judge, Small Oause Oourt, Lahore The 
petitioner sued for recovery of Rs, 97-8-0 
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on account of arrears of pay for two months 
and ‘fivedays. The appellant was in the 
service of the defendant asa chauffeur and 
was paid by the month. The learned J udge, 
of the Court below has found that the ap- 
pellant left service, without notice of his 
own accord and was not paid his wages for 
iwenty-three days of November only, Hə 
held that as the petitioner left service with- 
out notice he was not entitled to the arrears 
of his pay for November, 

The learned Oounsel for the petitioner 
contends that the petitioner was entiled, 
according to law, to wages for the period 
for which he actually worked and cites. 
Chokalingam Mudaliar v. Mahomed Sheriff 
(1) in support of his contention. The learned 
Counsel for the respondents, on the other 
hand, relied on Bhokta Shiromani v. Seetal 
Nath (2) and Ralli Brother v. Amluka 
Prasad (3). Kennelley v. Abdul Haq (4), is to 
the same effect. The authorities cited on. 
page 1320f Smith's Law of Master and Serv- 
ant, Edition 7, also seem to be in favour 
of the reapondent. 

The weight of authority is thus in favour 
of ths view that when a servant whose. wages 
are due periodically leaves service without 
legal justification or without proper notice, 


he is not entitled to be paid for the porti 
of the time during -which he Seed. iios 
the last periodical payment. Even accord- 
ing to thé view taken in Chokalingam Muda. 
liar v. Mahomed Sheriff (A) the respondent. 
would be entitled to reasonable compensa~ 
tion for breach of the contract of service 
under the Contract Act, and the amount of 
pay forfeited in this case does not seem to 
exceed such compensation in view of al] the 
facts. It appears that the petitioner actually 
served the respondent only for about a 
fortnight in November and left service at 
a time when bis services were badly needed 
I may mention in the end that the learned 
Counsel for the petitioner also tried to urge 


that the learned Judge's findings of fact are’ 


not sound, He pointed out one or two in- 
accurate statements in thé judgment, but 


these are not really very material and I do’ 


notthink. there are adequate grounda for in- 

terfering with these findings in revision, 

_ I dismies this petition with costa, ; 
AW © 7 Petition dismissed 
(3) 17 Ind. Cas. 894: (1928) M. W. N: 1212: 12 

TE 23 M. L. J. BED." i SESS M, L. 
) 88 Ind, Cas. 1018; A. I. R. 1995 AIL 68a. 
J ios] m R, 8 à. 529; Civ; 48 A, "E ae AUD 
nd, Cas. 699; 35 A. 132; 11 AL L, 
4) 118 P. R. 1901; 140 P. L. R, i901. "7 104. 
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LAHORE HIGH COURT. ' 

SgooNp CIVIL APPsaL No l»lOor 1930. 

December 16, 1930. 

Present :—Mr, Justice Addison, 
MUHAMMAD AMÍIN—PrLAINTIFF— 
APPeLLanT 
versus 
Musammat AIMNA BIBI AND OTHERB— 

DeritnDantTy— HESPON! ENTS e 

Muhammadan Law—Divorce—Agreement that second: 
marriage by husband shall ipso facto effect valid divorce 
abg Desens to sutt for restitution of conjugal 
rights. 

Gader the Muhammadan Law an agreement made 
before or after the marriage, by which itis provided- 
that the wife should be at liberty to divorce herself 
from her husband under certain specified conditions 
is valid ifthe conditions are of a reasonable nature 
and not opposed to the policy of Muhammadan Law. 
When such an agreement is made the wife may at 
any time after the happening ofthe contingency 
avail herself of what was allowed in the deed and 
such a divorce will then take offect as if a talak had 
been pronounced by her husband, a 

Where an agreement provided as follows: "I shall’ 
not marry another woman in the presence of Musam- 
mat Aimna Bibi, and if I do so she is to be held 
to have been divorced by me, on acccunt of the 
second marriage: simultaneously with that second 
marriage, she will be gatai haram (absolutely forbid- 
den) to my person and this very divorce by me in her 
favour would be valid and legal": 

Held, that the agreement was valid and a divorce 
resulting from a breach of the agreement was a 
defence toa suit for restitution of conjugalrights. 


Second appeal from the decree of the 
District Judge, Jhelum, dated;the 22nd 
April, 1930. s 
i Mr, Ghulam Mohiuddin, for the Appel- 
ant, . 

Mr. Mohsin Shah, for the Respondents, ` 

JUDGHM ENT.—Muhammad Amin sued 
his wife Musammat Aimna Bibi for restitu- 
tion of conjugal rigbtssnd asked for a per- 
petual injunction against her parents not 
to prevent her from going to the plaintiff. 
His claim was registed on the grcunds of 
cruelty and ofan alleged oral talak, and 
further on the ground that the plaintiff had 
executed i ibe agreement Ex D1, dated 7th 
February, 1927, to' the effect that if he 
took snotl ier wife Musammat Aimna Bibi 
would et; and divorced. The trial Oourt 
found all iseues.in favcur of the plaintiff 
8rd.deer sed hisclaim The only finding 
that was. attacked before the District 
Judge it; -appeal was thst as regards 
the agree ment Ex D1, which the Suborci- 
nate Jud ge found against public policy 
88 it wa a in restraint of marriage and 
without c onsideration as it was post-nuptial. 
The Dist rict Judge held that the sgree- 
ment wes valid and as by reasonof it 
Musamyrpt Aimna Bibi was divorced from 
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her husband, he held that it was a complete 
answer to the plaintiff's claim for restitution 
of conjugal rights, He, therefore, accepted 
the appeal and dismissed the suit with costs 
throughout. Against this decision the 
plaintiff has preferred this second appeal. 

“There is ample authority that an agree- 
ment made before or after the marriage, 
by which it is provided that the wile 
should bs at liberty to divorce herself 
from her husband. under certain specified 
conditions, is valid if the conditions are 
of a reasonable nature and not opposed 
to the policy cf Muhammadan Law. When 
such an agreementis made the wife may 
atany time after the happening of the 
contingency avail herself of what was 
allowed in the deed and such a divorce will 
then fake effec; as if a talak had been 
pronounced by her husband. It was, how- 
ever, argued before ms that the agreement 
inthe present case is not similar to the 
above mentioned agreements which are 
„undoubtedly valid. The agreement before 
me runs: “I shell not marry another 
woman in the presence of Musammat Aimna 
Bibi and ifI do so she ie to beheld to 
have been divorced by me, on account of the 
Second marriage; simultaneously with that 
second marriage, ahe will be gatai kharam 
(absolutely farbidden) to my person and 
this very divorce by mein her favour would 
bé valid ani legal” °° ss 
‘Itseams to me thet there is no real 


distinction between this agreement and the. 


otheragreements referred to above, Mar- 
riage under the Muhammadan Law is acivil 
contract and the. parties can contract in 
any: way they care within certain limits, 
An agreement by the husband which gives 
power tothe wife to divorce herselíif the 
husband refusés to carry out her mast 
unreasonable wishes, and provides. that 
the’ husband will serve his wife as a 
servant, is not so unreasonable in its 
nature as would nót be countenauced by 
a Court of Law. This was so held in Sahra 
Janv. Adul Raeof (1). An agreement by 
the husband allowing the wife to divorce 


herself under certain specified contingen-. 


cies amounts to & delegation of his powers 


by the husband and the pronouncing of the- 


divorce by the wife amounts to tne hus- 
band pronouncing it. An agreement such 
as the one in the present case is also a 
divorce by the husband in thesame sense. 
and I can see no distinction between the 


husband agreeing that he shall be held 


(1) A.L R. 1921 Lab, 1953... D, 3,819... 
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to have divorced his wife, when a certain 
contingency arises anda condition allow- 
ing.a wife to divorce herself upon a certain 
contingency arising. In my judgment, 
therefore, the decision of the lower Appel- 
late Court was correct and I dismiss this’ 
appeal with costs. 

A. Appeal dismissed, 


————— 


LAHORE HIGH COURT. 
FissT Orvi AePzaL No. 361 or 1929. 
' November 12, 1930. 

Present:—J ustice Sir Alan Broadway, 
Kr. and Mr. J ustice Jobnetone. 
GHULAM MUHAMi4AD-—PuarNTIFF— 

APPELLsNT 
4 VETSUS 
Musammat RASUL BIBI—Deranpantr—~ 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XVI, r, 1— 
Summons to witnesses—Duty of Court to issue sum- 
mons though application is belated and orders of Court 
are not complied with. 

Under O. XVI, r. 1, Civil Procedure Code, it is the 
duty of the Court to direct the issue of a summons to 
a witness even after the date fixed for the filing of 
process fees, has expired, though it would be for 
the Court to decide at the hearing of the suit whether 
or not any further adjournment should bè allowed 
in the event of the witness or witnesses, for whom 
such belated summons or summonses had issued not 
having been served The Court is not entitled to 
order that summons should not be issued, merely be- 
cause the party had not complied with the order 
of the Court as to payment of the process-fees and 
diet money and his conduct was reprehensible, 


First appeal from the decree of the Senior 
Sub-Judge, Lyallpur, dated the 22nd 
January, 1929. : 

Mr. R A. Jeremy, for the Appellant, 

Mr. Mohammad Amin, for tbe Respondent. 

JUDGMENT. ; 

Broadway, J.—0Oa l3th June, 1928, 
one Gauiam Mahammad instituted a Buit 
against Rasul Bibi for & declaration to 
the effect that Musammat Rasul Bibi was 
entitled to retain possession of certain 
lands up till her marriage or demise,. 
whichever event first took place, and that. 
Wacanen the said lands would devolve. 
on him. 


Issues were settled on 2nd Auguat, 1928, ° 
aud the parties were directed to file lists 
of their witnesses within four days. The 
hearing in the suit itself was fixed for 2nd 
January, 1929. Ghulam Muhammad failed 
to file any process-fees for his witnesses 
till 22nd September, 1928, when he put in 
an application asking for the issue of 


580 
Drocessee, On 24th September, 1928, the 
Senior Subordinate Judge ordered that 


“the summonses be issued to the. witnesses 
onthe responeibility of the plaintiff He 
Should take the summonses dasti and get 
them served. No other opportunity shall 
be given." The plaintiff Ghulam Muham- 
mud failed to file the process fees and 
diet money until 5th November, 1928, 
whereupon the ahlmad of the Court re. 
ported the delay to the Presiding Officer 
and asked for orders as to whether sum- 
monses wereto issue or not. A detailed 
report was called for, and. on 10th Novem- 
ber, 1928, the Court came to the conclu- 
sion thatthe failure to comply with the 
order of 2nd August, 1928, till 5th November 
1928, was scandalous and that, therefore, 
the summonses could not issue, Ghulam 
Muhammad was unable to appeal against 
that order, and on 2nd January, 1929, his 
‘euit was dismissed by the Senior Subordi- 
nate Judge.Lyallpur, on the ground that 
the plaintiff had no evidence present to 
support his case. 

Against this dismissal the plaintif has 
preferred this appeal, and, on his behalf, 
we have heard Mr, Jeremy, while Mr. 
Muhammad Amin has addressed us on 
behalf of the respondent. It has been 
urged that O. XVI, r. 1,. Civil Procedure 
Code, renders it obligatory on a Court to 
issue summonses on an application made 
by either of the parties at any time after 
the institution of the suit, This rule has 
been considered . more than once by this 
and other High Courts in Indis, and it has 
been con istently held that, while it is 
` tbe, duty of a Court to direct the issue of 
asummone toa witness even after the date 
` fixed for the filing of process-fees, etc , bas 
expired, it would ‘be for the Court to 
decide at-the hearing of the suit whether 
‘or not any further adjournment should be 
allowed in the event of the witness or 
witnesses, for whom such belated summons 
or summonses had issued not having been 
Served. Mr, Muhammad Amin has been 
_ unable to cite any authority in support of 
his contention that if, in the opinion of 
the Presiding Officer of a Oourt, the action 
ofa party is scandalous, he is entitled to 
disregard the clear provisions of the Civil 
Procedure Code. 

Inmy judgment, although the conduct 
of the plaintiff was reprehensible, and 
although he should have complied with 
the orders of the Oourt as tothe payment 
of the process fees and diet money, 
nevertheless having regard to the provi- 
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sionsof r. 1, O. XVI, Civil Procedure Code, 
the Court was bound in the present cir- 
cumstances to direct the issue of tbe 
summons prayed for, and, therefore, I 
would accept this appea), «et aeide the 
dismissal of the suit and return the case to 
the Court of first instance for disposal in 
accordance with law. Costs of this Court 
will fellow the event. ; 
Johnsione, J.—I agree. 
A. Appeal allowed, 


LAHORE HIGH COURT. 
MiscgLLANROUS Frest Orvin APPBAL No, 816 
oF 1829. 

April 21, 1931. 
Present:—Mr Justice Bhide 
en difference of opinion between 
Mr. Justice Jai Lal aad Mr. Justice 
Agba Haidar. 

JAWALA RAM AND ANOTHER 
DzROsAB- HoLpusS-—APPELLANTS 


versus 
MATHRA DAS AND OrHERS—JUDGMENT- 
Desroxs— RRFPONPENTS 

Execution of  decree—Compromise—Decree-holder 
accepting lesser amount if paid by instalments on 
regular dates—Default of instalmenis—Execution for 
entire amowni—Power of Court to grant relief —Time, 
whether of the essence—Contract Act (LX of 1872),5, . 
74. 


A obtained an ex parte decree against B and others 
for Rs. 13,000. Inthe course of execution proceed- 
ings, A agreed to accept Rs. 5,000 in full satisfaction 
of the decre-, provided the amount was paid in cer- 
tain instalmeuta, the la:t of which was to be paid on & 
specified date it was further provided in the deed 
of compromise that if default was made in the payment 
ofany instalm nt on the due date, the decree holder 
would be entitled to recover the whole of the decre- 
tal amount, that is to say, the balance out of Rs. 
13,000. Alltheinstalments except the last one of 
Rs 500, were paid on the due dates, but B made 
default in paying the last instalment on the due date. 
A applied for execution of his décres for the balance, 
Btendered the last instalment of Ra. 5L0: 

Held (Per Jai Lal and Bhide, JJ , Agha Haidar, J. 
dissenting), that there was no equitable ground for 
treating the stipulation for payment of the whole 
amounton default as a penalty and the executing 
Court had no power to relieve B against the conse- 
quences of his default — [p. 584, col. 2.] 

Per Jai Lal, J.—Where a decree is passed as a result 
of an agreement between the parties, it does 
not stand on a higher footing than the agreement 
which preceded it and, therefore, the Court has the 
8:me power in the case of such a decree to relieve 
the defaulting party from the consequences of the 
default as it would have if the agreement had stood 
alone without the subsequent decree passed thereon. 
Ir auch cases the Court cannot interfere with the 
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effect of default if as a result thereof the decree- 
holder has taken away a concession that he had 
givan to the judgment-debtor. If, on the other hand, as 
aresult of the default the decree-holder is attempting 
to realize more than was really due to him, in other 
words, if he is enforcing a penalty, then the 
Oourt is entitled to step in and to give relief to the 
judgment-debtor against the forfeiture. [p. 583, col. 1.] 

Per Bhide, J.—1n the case of a decree based upon à 
compromise, where a decree-holder agrees to accept 
payment of a smaller sum than what is actually due 
froma judgment-debtor in discharge of his claim 
against him and this sum is to be paid in instalments 
on specified dates, and it is stipulated that in default 
of payment of any instalment as agreed, the whole 
amount originally due shall become recoverable, the 
executing Court has power to go behind the decree 
and give the same equitable relief that the Gourt en- 
forcing the agreement embodied in the compromise 
decree could give. The question whether a default 
has or has not taken place is one‘offact to be decided 
on the facts of each case. Itcannot be laid down as 
amatter oflaw that time is not of the essence in 
such cases. This is also & question of fact, [p. 585, col. 
9. p. 586, col 1.] 

Per Agha Haidar, J.—In a case like the present, a 
Court, taking an equitable view, is competent to 
grant relief to the judgment-debtor by holding that 
ihe rot payment was valid and fully effective. [p. 
583, eol. 1. 

Nand Rani Kuer v. Durga Das Narain (1), Nara- 
sinha Gopal v. Balwant Madhav 12), Chunna Mal v. 
Hanuman Bakhsh (3), Kandarpa Nag v. Banwari 
Lal Nag (4) Raghunandan Prasad v. Ghulam Alauddin 
Beg (5, Kalipade Sarkar v. Hari Mohan Dalal (5), 

hore Bank Limited Rawalpindi v. Ghulam 
Jilani (7), Kishen Prasad v. Kunj Behari Lal (8) and 
Dayaram Gidumal v, Nabibaz (9), referred to. 

Miscellaneous first appeal from an order 
of the Subordinste Judge, First Clase, 
Lahore, dated tbe 2nd January, 1929. 

Diwan Mehr Chand, for the Appellant. 

Mr. R. C. Soni, for the Respondents, 

The case was originally heard Ly Jai Lal 
and Agha Haidar, JJ., who delivered the 


following dissenting judgmente:— 


Jai Lal, J.— (February 22, 1931.)—The 
appellant Jawala Ram obtained an ez parte 
decree for Re. 13,000, and costs and future 
interest on 5th of January, 1925, against six 
persons including the respondent Mathra 
Das. An application to set aside the ex 
parte decree was dismissed and thereafter 
some attempts seem to have been made by 
the decree holder to recover the decretal 
amount by execution but were infructuous, 
Finally an application for execution of the 
decree was made against Mathra Das and a 
prayer wes made to attach his property and 
to arrest him. Oonsequently, a compromise 
was made on the !5th of March, 1927, 
whereby the decree holder agreed to accept 
Re 500 in full satisfaction of the decree 
against Mathra Das provided the amount is 
said to him in certain instalments, the last 
of which for Rs. 500 was to be paid on 
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the let of Bhodun 1985, that is, the 16th of 
August,1928. It was further provided in 
the deed of compromise that if default is 
made in the payment of any instalment on 
the due date the decree-holder would be 
entitled to recover the whole of the decretal 
amount, tbat"is to say the balance out of 
Rs 13,00, and future interest and costs 
from Matbra Das and the other judgment- 
debtors. 

There is no question that all the instal- 
ments except the last one were raid ov the 
due dates, in other words Rs, 4,500 out of 
Re 5,000 was' paid as agreed. A default 
was, however, made in the payment of the 
last instalment of Re. 500. The amount 
appears to have been tendered to the decree- 
holder a few days after the due date but 
was not accepted and an application was 
made by the decree-holder for the execution 
of his decree for the balance out of Rs 13,000 
whereupon Rs. 500, was deposited by the 
judgment-debtor in Court. 

The question arose before the executing 
Court whether there had been a default by 
the judgment-debtor, and if there had been 
a default whether it was open to the Court to 
relieve him from the consequénces thereof 
as specified in the agreement which it 
may be mentioned had been filed in Court 
and duly attested The first question arose 
because the judgment-debtor contended 
that he was under a bona fide belief that the 
amount was payable in the month of Bhadun 
and not on the lst of Bhadun. The learned 
Judge found, and,in my opinion, quite 
rightly, that there was no scope for mistake 
in the matter and that the amount was pay- 
able on the lst of Bhadun but was not paid 
on that date and there is no contention 
before us that it is not so. 

With regard to the second question, the 
Jower Oourt held that the default by the 
judgment-debtor was not intentional and 
therefore. the Court should condone it and 
relieve him from the consequences thereof 
in exercise of the discretionary power which 
vests init. The finding thatthe default was 
not intentional is somewhat contradictory to 
the finding on the first point but it, does 
not affect the real question which is whether 
an execu'ing Court has the power to relieve 

the judgment debtor of the consequences of 
a default made: by him in cases like the pre- 
sert. The adjustment of the decree where- 
by Rs 5400 was accepted by the decree- 
holder in full paymeat thereof was made 
by agreement of the parties which was 
duly attested by. the: Court. There is 
authority in support of the proposition that 
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where a decrée is passed as aresult of an 
agreement between the parties then it does 
not stand on a higher footing than the 
agreement which preceded it, and, there- 
fore, the Court has the same power in the 
case of such a decree to relieve the default- 
ing party from the consequences of the 
default as it would have if the agreement 
had stood alone without the subsequent 
decree passed thereon. There is, however, & 
difference of opinion as to the circumstanc- 
és under which the Court can exercise such 
power. The Patna High Court inNand Rani 
Kuer v. Durga Das Narain (1) and the Bom- 
bay High Oourt'in Narsinha Gopal v. Bal- 
want Madhav Vadgoan Kar (2) have taken 
the view that the Court has unrestricted 
power to relieve ^ the defaulting party 
against forfeiture, I had occasion to con- 
sider this question in Chhunna Mal v. 
Hanuman Bakhsh (3), in which after an ex- 
amination of most of the case-law on the 
subject I reached the conclusion that the 
better view is that the Court cannot inter- 
fere with the effect of default if as a result 
thereof the decree-holder has taken away 
& concession that he had given to the judg- 
ment debtor. If,.on the other hand, as a 
result of the default the. decree-holdcr is 
attempting to realize more than was rc ally 
due to him, in other words, if he is enforc- 
ing a penalty, then the Court is entitled to 
step in and to give relief tothe judgment- 
debtor against the forfeiture. It is un- 
necessary to repeat thereasons which led 
me to come to thai conclusion as they are 
stated.in detail in the cases referred to 
above. 


“ The learned Counsel on both sides have 
placed before ustheir respective points of 
view and have cited a few more authorities. 
They do not, however, lead us further 
than what is statedin my former judg- 
ment. Consequently, I have not been able 
toalter my opinion and.to hold that the. 
Court has, in such caees, unrestricted power 
to interfere with the agreements ofthe 
parties merely on the ground of hardship. 
Where parties have entered into a solemn 
contract and the consequences of breach, 
thereof are mentioned in the contract, 
very strong grounds must exist before a 
Court can or should interfere in the matter 
if a breach of the conditions bas taken place. 
The view of the lower Court, therefore, 


(1) 82 Ind. Ces, 505; 2 Pot 906; (1924) Pat. 122, 5 P. 
7. 


L. eran R. Uy Pat: 
(2) 64 . Cas. 570;.46 B. 463; 28 Bom. L.R. ; 
A. I. R. 1922 Bom. 17 R : 1238; 


(3) 103 Ind, Cas, 805; A, I, R, 1927 Lah, 659, 
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that it had power in the present case to 
relieve the judgment-debior of the conseqt- 
ences of the default by him is, in my 
opinion, erroneous. 

From what I have stated above, it is 
clear that the decree holder had obtained 
ap indefeaeible right to realize Ra 13,0:0 
and interest and coste from the judgment- 
debtors jointly and severally as the decree 
could not at that stage be altered by any 
process of law. When, therefore, he agreed 
to accept Rs. 5,000 on certain conditicns 
from Mathra Das,he granted him a cor- 
cession-and on the failure of the latter to 
perform those conditions he withdrew tbat 
concession. He was fperfectly within his 
rights to do so. The Oourt hae, in my 
opinion, no jurisdiction to interfere with his 
discretion in the matter. The case no 
doübt in one sense isà hard one, but we 
must remember that by the adjustment of 
the decree -Mathra Das obtained a great 
concession from the decree-holder and that 
aspect of the case ought not to be ignored 
when considering the question of bardehip 
if such question is to be considered at all. 

Some suggestion was made by the learned 
Counsel that time was not of the essence of 
the contract in this case. This is really a 
repetition of the argument that there had 
been nodefault but having regard to theterms 
of the contract and the original history of 
the case I hold that the parties did con- 
template that the time would be of the 
essence of the contract in the matter of the 
payment of the instalments, otherwise the 
default clause becomes meaningless. 

I would, therefore, accept this appeal, and 
setting aside the order of the executing 
Court appealed against send the case back to 
it with direction to proceed with the exe- 
cution of the decree in accordance with 
law and would leave the parties to bear 
their own costs of these proceedings in both 
Courts, 

. Agha Haider, J.—(February 28, 1981) 
—Tne facts of this case are fully set out in 
the judgment of the Court and have also 
been recapitulated in the order passed by 
my learned brother. With the utmcat 
respect for the opinion expressed by my 
learned brother, l regret to say that I find 
myself unableto accept the view of law 
laid down by him. In my judgment a 
decree based upon & compromise is not 
exactly on the same fvoting as an ordinary 
decree passed after contest. It continues in 
some respects to partake of the nature cf 
an agreement and to possess: many of its 
characteristics. And if a Court of Equity 
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can grant relief in the case of an agreement 
it can do the same in proper case if that 
agreement is clothed in the garb of a decree. 
There is ample authority that, in a case 
like the present, a Court, isking. an equit- 
able View, is competent to grant relief to 
the judgment~iebtor by holding that the 
belated payment was valid and fully effective, 
In the present case the judgment- 
debtor paid a tota] eun: of Ra, 4,00 on the 
various stipulated dates and made a delay 
of a few daysia paying the final instalment 
of Rs 500. The last 1net&slment was to be 
deposited on the let of Bhadun, Sambat 
1985.. The learned Subordinate Judge has 
accepted the evidence produced by the 
judgment-debtor and which stands un 
rebutted, that the last instalment was offered 
by the judgment-debtor to the decree-holder 
some time in the month of Bhadun, Sambat 
1985, bnt that the decree-holder put him off 
&nd ultimately refused to accept the pay- 
ment. Ido not see any reason to hold other- 
Wise on this question of fact. The judg- 
ment-debto: applied to the Court on the 
17th September, 15:8, for permission to 
deposit the remaining instalmentof Re 500, 
and actually made the deposit on the follow 
ing day. The decres-holder made the pre- 
‘sent application for the execution of the 
decree on the 2ist September, 1928. Under 
these circumstances, in my opinion, the 
Court below took the proper view and was 
fully justified in accepting the payment of 
Ri. 900 by the judgment-debtor ae sub- 
stantially complying with the spirit of the 
,COM Dromise decree, 

I know that there are rulings in which 
the Uourts in somewhat similar circum- 
stances have refused to grant the relief to 
‘the judgment-debtor against the conse- 
quences of his non-compliance wita the 
strict letter of the decree; but there are 
authorities in support of the opposite view 
also which, in view of the facts of the pre- 
‘sent case, I have adopted as being just and 
fair and calculated to promote substantial 
justice. By way of illustration tlie follow- 
ing cases may be cited in support of my 

-View:— 

Kandarpa Nag v. Banwari Lal Nag (4), 
Narasinha Gopal v. Balwart Madhav (2) ana 
Nand Rani Ku-r v. Durga Das Narain (3). 

I wouid, therefore, affirm the order passed 
by the | wer Court and dismiss the appeal 
with coste, 

- {Owing to this difference of opinion the 
-case was referred toa third Judge, and 
heard by Bbide. J.] 
(4) 60 Ind Cas, 864; 33-0. L. J. 244, 
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Diwan Mehar Chand, for the Appellant. 
JUDGMENT. 

Bhide, J.—Tne learned Judges of 
the Diviion Bench, who heard the 
care, having differed on a point of 
law, this reference has been made under 
8. 98 of the Oivil Procedure Code, for 
decision of the point. Tha facts of the 
case have been set forth at length in the 
orders of the learned Judges and it 
will be sufficient to give them very briefly 
for the purpose of thia reference. One 
Jawala Ram obtained an ex parte decree for 
Rs, 13,000 with costs and future interest 
against six persons including one Mathra 
Das. He was attempting to execute the 
de2ree against Mathra Das when during the 
course of the execution proceedings a com- 
promise was effected on the 15th of March, 
1927, and the decree modified accordingly. 
By virtue of this compromise, the decree- 
holder agreed to accept Rs. 5,010 in full 
satisfaction of the decree as against Mathra 
Das provided the amount was paid to him in 
certain instalments. The last of these in- 
stalmente was one of Rs, 500 to be paid on 
the lst of Bhadun 1985 corresponding to 16th 
August, 1928. This instalment was not 
paid onthe due date, It was offered to the 
decree-holder a few days later but he refused 
to accept it and subssquently applied for 
execution of the entire decree according 
to the terms of the compromise. 
Mathra Das raised an objection that 
the provision of the compromise decree 
giving power to the decree-holder to 
execute the whole decree in case 
of default was in the nature ofa penalty 
and should not, therefore, be enforced. This 
objection was upheld by the executing 
Oourt which held that there was a substan- 
tial compliance with the termsof the com- 
promise and that the decree-holder wes not 
entitled to enforce the aforesaid penal pro- 
vision. The execution application against 
Mathra Das was accordingly rejected. From 
this decision an appeal was presented to 
this Court which firstcame before a Single 
Judge, but was referred by him to a Division 
Bench. The learned Judges of the Division 
Bench, however, differed on a point of law 
as stated above and hence the present re. 
ference has been made, 

Tne learned Judges of the Division Bench 
were agreed that where a decree is passed 
as a result of an agreement between the 
parties it docs notstand ona higher footing 
than the agreement which preceded it and 
that, therefore, the executing Oourt has the 
same power in the caseofsuch a decree to 


584 


relieve the defaulting party from the con- 
sequences of the default as it would have if 
the agreement had stood alone. But they 
differed as regards the extent of power of the 
executing Court to give relief. Mr. Justice 
Jai Lal was of opinion that the Court cannot 
interfere with the effect of a default if as a 
result thereof the decree-holder has only 
taken awsy a concession that he kad given 
to the judgment-debtor, but if, on the other 


hand, asa result of the default the decrec-' 


holder is attempting to realize more than 
was actually due tohim, then the Oourt is 
entitled to stepin and to relieve him. Mr. 
Justice Agha Haider, on the other hand, 
was of the opinion that the executing Oourt 
has unrestricted power to give equitable 
relief by condoning delay in payment in 
such cases. In support of the latter view he 
has relied on Kandarpa Nag v. Banwari 
Lal Nag (4), Narasimha Gopal v. Balwant 
Madhv (2) and Nand Rani Kuer v. Durga 
Das Narain (1). 

When the case came up before me the 
respondent was unfortunately not represent- 
ed and hence the reference had to be heard 
ex parte, Diwan Mehr Ohand, who appeared 
for the appellant, supported the view taken 
by Mr. Justice Jai Laland in addition to 
the authorities cited before the Division 
Bench he relied upon Raghunandan Prasadv. 
Ghulam Alauddin Beg (5), Kalipado Sarkar 
v. Hari Mohan Dalal (6), The Lahore Bank 
Limited, Rawalpindi v. Ghulam Jilani (7), 
Kishen Prasad v. Kunj Behari Lal (8) and 
Dayaram Gidumal v. Nabibax (9). 

The first three of the above authorities. 
were cited by the learned Oounsel for the 
appellant in support of his contention that 
it is not competent for the executing Court 
to go behind a decree even when it is merely 
based upon acompromise. Butthe learned 
. Judges of the Division Bench were agreed 
on this point as I have stated already and 
this point need not, therefore, be discussed 
for the purposes of this reference. There- 
maining two authorities, viz., Kishen Prasad 
v. Kunj Behari Lal (8) and Dayaram Gidu- 
mal v. Nabibax (9) clearly support the 
opinion of Mr. Justice Jai Lal. 

I have carefully considered the three 
authorities which have been mainly relied 


(5) 79 Ind. Cas. 916; 46 A 571; 22 A. L. J. 464; A.I 
R. 1924 All. 689; L. R. 5 A. 356 Civ. 

(6) 35 Ind. Cas. 856; 44 ©. 627; 24 O. L. J. 375; 21 
CQ. W.N. 110 


4. 
(7) 78 Ind. Cas. 460; 5 Lah. 54; A. I. R. 1924 Lah. 
8. f 
(8) 91 Ind. Cas. 780; A. I. R. 1926 All 278;'30 0. W. 


NN, 258. 
(9) 116 Ind, Cas, 577; A. I, R. 1929 Sind. 
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upon by Mr. Justice Agha Haidar, vizs 
Narasinha Gopal v  Balvant Madhav (2), 
Nand Rani Kuer v. Durga Das Narain (Y) 
and Kandarpa Nag v Banwari Lal Nog (4). 
In the fizst,the broad proposition was laid 
down that a Court of Equity has ‘wide powers 
to do what seeme just’ but without any ‘dis- 
cussion of thé circumstances in which such 
powercan be exercised and without any 
referenceto authorities. Thesecond ruling 
is also brief and is practically based on 
Kandarpa Nag v. Banwari Lal Nag (4). 
The latter rulingis, however, important and 

contains a full discussion of the subject. It 
was shown therein by reference toa number 
of decisions in England as well as in India 
that the principle is well settled that a con- 

sent decree has no greater validity than the 

compromise on which it is. based, After a 
review of the authorities, it was remarked 

that “the substance of the matter then is 

that the circumstance that a consent decree 

has been passed on the basis of a compro- 

mise does not oust the jurisdiction cfthe 
Court to grantrelief against forfeiture; the 

Court must determine, whether, on equitable 
grounds, relief would have been granted 

against forfeiture, it has been called upon to 

enforce the agreement itself. 

It follows from the above that the extent 
of the power of the executing Court to go 
behind a compromise decree snd grant 
relief on equitable grounds is precisely the 
same as the extent of the power ofa Oourt, 
which is called uponto enforce the com- 
promise on which the decree is based. The 
question as to what equitable relief, if any, 
can be granted to the respondentin the 
circumstances of the present case seems, 
therefore, to be one cf application of this 
principle to the facts of the case. In other 
words, we have to consider whether if the 
appellant were trying to enforcethe default 
clause by means of a suita Court of Equity 
would enforce the default clause or not. 
The answer to this question seems in its 
turn to depend upon the answer to the 
questions (7) whether a default has taken 
place and (ii) if so, whether there sre sny 
equitable grounds on which the respondent 
can berelieved from the consequences of 
the default as laid down in the comprcwise, 
The answer tothe first question seems to 
depend really on a question of fact, viz., 
whether time was or was not the 
eseence of the contract. Thereis no doubt 
that according to the terms of the ccm- 
promise the last instelment was not paid on 
thedue date and thusa default had taken 
place. Mr. Justice Agha Haidar holds that 
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a Court taking an equitable view, is com- 
petent to grant relief to the judgment- 
debtor. by holding that the belated payment 
was valid and fully effective. But this 
seems to be really tantamount to saying 
that time was not the essence of the con- 
tract and, therefore, the little delay which 
took place in the payment of the instalment 
could be condoned. Otherwise, if time 
were the essence of the contract I do not 
see on what equitable grounds the delay 
could be condoned. Mr. Justice Agha 
Haidar has not definitely stated in his 
judgment whether he dider did not con- 
sider time to be an essence of the contract 
in the present case. But presumably he 
did not, and his view is supported to some 
extent by certain remarks in Kandarpa Nag 
v. Banwari Lal Nag (4) In the latter 
judgment it was remarked (vide pages 
25U-1*) that “time has not been deemed to 
-be:of the essence of the contract when the 
agreement is forthe payment of money on 
& prescribed date, where upon default of 
payment on that date, money or land is 
forfeited”. But, I do not suppose this was 
wW ene to lay down any hard and Zast 
rule. 

The question whether the parties did or 
did not intend that time should be an 
essence of the contract seems to me to be 
clearly one of fact to be decided on the 
facts of each case,and so far as I can see, the 
authorities referred to in Kandarpa Nag v' 
Banwari Lal Nag (4) also do not lay down 
any hard and fast rule on the point. There 
. is one case decided by their Lordships of 

the Privy Council,viz., Ram Gopal Mookerjee 
v. Samuel Masseyk (10) referred to in 
Kandarpa Nag v. Banwari Lal Nag (4) 
which may be mentioned in this connec- 
tion. The facts of that case were some- 
what similar to those of the present case 
and in that case it was held by their 
Lordships after a consideration of all the 
- circumstances th.t the judgment debtor 
had made a'bona fide endeavour to perform 
his engagément within time and it was the 
decree-holder who was trying to put 
obstacles in his way. This is piactica:ly 
tantamount to a finding that there was no 
default at all Their Lordships do not 
seem to have laid down anywhere in the 
ruling thattime cannct be an essence of 
the contract in such cases In fact, it 
appears that their Lordships considered 
this question in the light of the agreement 

(10) 8 M I. A, 239; 2 W. R. P. O. 43; 1 Suth P. O.J. 
409; 1 Sar P. C. J. 760; 19 E. R. 521. 
" *Page of 33 C. L, J, [Ed] 
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between the parties to that case and. then 
came toa finding that time was not an 
essence of the contract, vide Ram Gopal 
Mookerjee v.Samuel Masseyk (10) It may 
aleo be pointed out that in cases of the 
present type there is in reality no queetion 
of ‘forfeiture’ as the decree-holder is only 
claiming the amount originally due to him 
and nothing more. 

The whole question was recently con- 
sidered in an exhaustive judgment by the 
Court of the Judicial Commissioner, Sind, 
Dayaram Gidumal v. Nabibax (9), and it 
was held therein that in a case like the 
present when a decree-holder remita a por- 
tion of his claim against a judgment-debtor 
in consideration of his paying a smaller 
sum in certain instalments on specified 
dates, time is the essence and the sole con- 
sideration for the contract. This view 
receives support from several English deci- 
sions also, e g, Thompson v, Hudson (11) 
Exparte Burden, In re Neil (12) and Ford v. 
Eurl of Chesterfiled (13), As pointed out 
in a case like the present one, where, on a 
default taking place, the decree-holder only 
withdraws a concession given by himself 
and seeks to enforce payment of the 
amount due to him, the amount 
thus sought to be recovered cannct be held 
to be a‘penalty’ within the meaning of 
8. 74 of the Indian Oontract Act. lt may be 
mentioned in this connection that it was 
not pleadedin the present proceedings that 
the amount for which the decree was ori- 
ginally passed was not actually due from 
the judgment debtor. If then,the decree- 
holaer is merely trying to recover what was 
actually duetohim,I fail to understand, 
on what equitable grounds the Uourt can 
interfere. 

My answer to the reference may be sum- 
med up as follows :— 

In the case of a decree of thie kind, i. e, 
a decree based upon a compromise, where a 
decree holder agrees to accept payment of 
a smaller sum than what is actually due 
from a judgment-debtor io discharge of his 
claim against him and this sum is to be 
paid in instalments on specified dates, 
and it is stipulated that in default of pay- 
ment of any instalment 88 agreed, the whole 
amount originally due shall became re- 
coverable, the executing Court has power to 
go behind the cecree and give the same 
equitable relief that the Court enforcic g the 

(11) (1869) 38 L. J, Ch. 431; 4 H. L. 1. 

88” (1881) 16 Ch. D. 675; 44 L. T. 525; 29 W. R 


NS (1854) 105 E, R. 201; 19 Beay 428; 2 W. R, 640; 
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agreement embodied in the compromise 
decree could give, The question whether 
à default has or has nct taken place is one 
of fact to be decided onthe facts of each 
case. In my opinion it cannot be laid down 
as a matter of law that time is not the 
essence of the-contract in such casses. It 
seems to me, therefore, that this questicn 
of fact is a matter for the decision of the 
Division Bench. If time was an essence of 
the c:ntract as, I think, it should be con- 
sidered to be for reasons given in Dayaram 
Gidumal v. Nabibax ($) a default on the 
part-of the judgment-debtor had clearly 
taken place in this case. Asa result of the 
defauls the judgment-debtor, no’ dcubt 
‘became liable to pay a larger amount than 
he would have paid, if all the instalments 
had been paid in time. Butasthe decree- 
holder is merely withdrawing a concessit n 
and as the amount claimed by him doesnot 
exceed what was found to be due to him, 
there is no equitable ground for treating 
this eum as a ‘penalty’ and refueing- to 
enforce its payment, 

With these remarks, I direct the case to 
"be returned to the Division Bench for final 
‘decision. 

. The case was then heard by Jai Lal and 
Abdul Kadir, JJ. 

`. Diwan Mehr Chand, for the Avvellatts. 

. JUDGMENT OF THE DIVISION 
BENCH. - 

In pursuance of thedifference of opinion 
and the order recorded on the 12th March, 
:1931, tbis case has been heard by Mr Justice 
-Bhide who has agreed with my opinion but 
‘has left one question to be decided by the 
-Division Bench and that question is whether 
‘time was the ersrnce:f the contract in this 
case, In my judgment of the 22nd Febru- 
-ary, 1931, I held that timé was the aseence 
of the contract ani in this view I am 
supported by Dayaram Gidwmal v. Nabi- 
bax (9). .Mr. Justice Bhide alsosappears to 
be inclined to take that view. I hold that 
time was the essence of the contract in this 
case and would consequently accept this 
‘appeal and setting aside the order of the 
Court below, send the case back toit with 
direction to proceed with the execution of 
the decree in accordance with law. The 
appellant muet get his costs from the res- 
pondents in both the Courts. 

A. Appeal accepted. 
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LAHORE HIGH COURT. 
MiscELLaNEOUS Firet OIVIL APPEAL 
No 230 or 1v31. 
April 27, 1931 
Present :--Mr. Justiec Tapp. 
KARTAR SINGH GAYANI AND OTHERS 
—DEFENDANT8—AÀPPELLANTS 
versus 
LADHA SINGH P«oPRIETOR OF THE 
Firm LADHA SINGH anD Sons— 
PLATINTIEFR — RECP ‘NDESTS, 

Copyright—Action for infringement—Temporary 
injunction—Guiding principles—Specific Relief Act 
(I of 1877), s. 56 (f), applicability of—Copyright 
Act (III of 1914), s. 6—Injunction—Jurisdiction of 
Court in issue--Granting temporary injunction before 
deciding question of jurisdiction, legality of. - z 

A Court before which a question of jurisdiction is 
raised has the power to issue an interim injunction 
without first deciding finally the question of jurisdic- 
tion. [p.587,c01.1.] ^ v. ene . 
- Inasmuch as under the Copyright Act, 1914, one-of 
the remedies available for an infringement copyright 
is by way of injunction, the principles enunciated in cl. 
(Í) of s. 56, Specific Relief Act, cannot in any way 
interfere with the discretion of the tourt in regard to 
the granting of temporary injunction in an action for 
infringement of copyright. [p ‘587, col. 2 ] : 

Nusserwanji Mervanjt Panday v. Gordon (1) and 
Subba Naidu v Badsha Saheb (2), referred to. 

In order to justify a temporary injunction in such an 
action it is not necessary that the plaintiff should 
provethat there is no other remedy by which he 
sould protect himself or that unless the defendant is 
restrained forthwith irreparable injury:or inconveni- 
ence might result to the plaintiff. On the other hand, 
in doubtful cases where the -question as to the 
legal right is one on which the Oourt is not prepared 
to pass an opinion, or the legal right being admitted, 
the fact ofits violation is denied, the course of tha 
Court iseither to grant the injunction pending the 
trial of the legal right, or to order the motion to 
stand over until the legal right has been tried Jn 
determining which of these two alternatives it shall 
adopt, the Oourt is governed by the consideration 
asto the comparative mischief or inconvenience .to 
the parties which may arise from. granting or with- 
holding the injunction. |p 588, col. 1: p. 589, col. 1 j 

Firm of Manohar Lal Mahabir Pershad v, 
Firm of Jai Narain Babu Lal (3) Firm of Sohan 
Lal Chiman Lal v. Jai Narain Babu Lal (4) and 
Reddaway & Co. Ltd. Schroder Smidt & Co: (5) referr- 
ed to. g 

Miscellaneous first appeal from an order 
ofthe Distr.ct Judge, Lahore, dated the 
9th January, 1931. 

Mr Jagan Nath Bhandari, for the Ap- 
pellants. 

“Mr. H. C. Kumar, for the Respondents, 

JUDGMENT.—This is an appeal 
against the grantof an interim injunction 
restraining the defendants appellants from 
proceeding with the publication of a certain 
bock described as a second lifa sketch of 
Bri Guru Gobind Singh Jiand in respect 
of which the plaintiff_ brought an action, for 
a permanent injunction on the ‘allegation of 
the copyrightin the said book assigned, ta 


13? 1. O. 1931 


the plaintiff by defendant No.lin 1915 by 
aregistered deed. The right of plaintiff to 
obtain a temporary injunction was contested 
on the ground that the Oourt of the District 
Judge, Lahore, had no jurisdiction to enter- 
tain the suit andalsocnthe merits, On 
the question of jurisdiction the learned 
District Juage, without finally deciding the 
point, was inclined to think that as part of 
the cause of action arose in Lahore, he had 
jurisdiction to entertain and determine the 
suit. On the merits he held that the plaint- 
iff would suffer irreparable loss if the de- 
fendants were te print and publish the book 
in question and the whole object of the suit 
would be frustrated. 

In appeal it is urged that the Oourt below 
should not have granted atemporary in- 
junction without first finally deciding the 
question of jurisdiction, and the learned 
Counsel for the appellant endeavoured to 
show that, as a matter of fact, the Lahore 
Court had no jurisdiction to entertain the 
suit. Now, the question of jurisdiction is 
in issue and Lam not prepared to go into 
the matter. Even if the learned District 
Judge had finally decided the question of 
jurisniction it would not have given the 
appellant a right of appeal, nor would the 
order have been open to revision, being an 
interlocutory one. 


The two questions which arise for con- 
sideration in this appeal are, therefore, (1) 
whether a Court before which a question of 
jurisdiction has been raised has or has 
not the power to issue an interim injunction 
without first deciding finally the question 
of jurisdiction, and (2) whether the injunc- 
tion granted in the present case was justified 
on the merits: 


As regards the first question, I am of 
opinion that tbe power of the Court to grant 
& temporary injunction is not limited by the 
&bsence of any finding on the question of 
jurisdiction which has been raised in the 
case. Prima facie until such & question is 
decided in the negative & Court has juris- 
diction to do all acts and take any action 
that may be sanctioned by law in connee: 
tion with the case. To hold otherwise 
would unduly tie the -hands of the Oourt 
and preclude it from taking any steps 
which may be necessary or called for during 
the course of the suit. 


Mr. Bhandari, the learned Counsel for the 
appellant, drew my attention to pages 965 
and 966 of Mulla's Code of Civil Procedure, 
5th Edition, 1930, where certain principles 
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governing the grant of temporary injunc- 
tions to restrain & breach of contract are set 
out, Reference is there made to cl. (f) of 
8. 56 of the Specific Relief Act which pro- 
vides that & permanent injunction cannot 
be granted to prevent the breach of a con- 
tract the performance of which would not 
be specifically enforced, and to the remarks 
of Sir Oharles Sargent in Nusserwanji 
mervanji Panduy v. Gordon (1) that the 
issue of a temporary injunction is governed 
by the same principles as the granting of a 
permanent injunction at the trial of a case. 
In regard to these observations it was, 
however, remarked in Subbo Naidu v. 
Badsha Sahib (2) by Sir Arnold Whiteon 
page 175* that havingregard to the fact that 
the law with regard to the granting of a 
perpetual injunction is to befound in the 
Specific Relief Act and is laid down with 
great precision and that the law with regard 
to the granting of a temporary injuretion 
is to be found in the Code of Oivil Proce- 
dure and is declared to be a matter for dis- 
cretion, if it were necessary to consider the 
point, he was not sure thathe should be 
prepared to go quiteso far as Sir Charles 
Sargent. No doubt the plaintiff would not 
beableto enforce specific performance of 
the contract in respect of which he alleges 
the defendants are committing a breach by 
their intention to publish the book in 
question. But Iam unable to see why in 
the present case the principles enunciated 
incl. (f) should govern the grant cf an ad 
interim injunction seeing that s 6 of the 
English Oopy-right Acr, 1911, which is con- 
tained in the First Scheduleof the Indian 
Copyright Act, 1914, one of the remedies 
available for an infringement ofa copy- 
right is by way of injunction. In the cir- 
cumstances, the precise rule of law contain- 
ed in el. (f) of s.56 of the Specific Relief 
Act cannot, in my opinion, interfere in any 
way with the diecretion of the Court in 
regard to a temporary injunction the grant 
of which should, therefore, be governed by 
other principles. 

It was then urged that where damages 
afford adequate relief. a permanent injunc- 
tion cannot be granted, but in the present 
cese itis obvious from the pleadings that 
the plaintiff would have no claim to damages 
inasmuch as the book complained of 
has not 80 far been published and, therefore, 
the plaintiff has not been damnified in any 


wav. He is seeking to restrain the defend- 
(1) 6 B 266; at p. 279. 
(2) 26 M. 168. 


—*Pageof 26 M.—[Ed.] 
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ants from committing an act which will, 


if carried out, cause him damage and it is 
no argument to say that the plaintiff should 
wait till that act is committed and he has 
suffered damage and then claim com- 
pensation. The recovery of damages is 
only another of the different remedies 
prescribed by 8. 6 of the Copyright 
Act and one which isopen to the owner 
of a copy-right in any work alleged to 
have been infringed. The learned Counsel 
for the appellant cited Firm of Manohar 
Lal-Mahabir Parshad v [Firm of Jai Narain 
Babu Lal (3) in which this Court, ona 
Letters Patent Appeal, held that to juetify 
temporary injunction & person asking the 
Oourt to exercise its discretionary 'jurisdic- 
tion must make out a strong case and 
must show that there is no otherremedy 
open to him by which he can protect him- 
self from the consequence of the injury, 
complained of, and that to justify a tem- 
porary injunction the plaintiff must show 
not only that an injunction is the appro: 
priate'relief, but that unless the defendant 
is restrained forthwith by a temporary 
injunction. irreparable injury or incon- 
venience may result to the plaintiff before 
the suit is decided on the merits, 

Now, the facts of that case are very 
different to those prevailingin the present 
one. In the reported case the plaintiff 
sought a declaration that he was not bound 
by a certain contract and claimed a per- 
manent injunction restraining the defendant 
from proceeding with certain arbitration 
proceedings. It was observed in the 
course of the discussion of the case that 
the word “injury” meant an act which is 
contrary to law and it could not, therefore, 
be held that the defendant in invoking the 
assistance of the arbitrator to settle the 
dispute was committing any act contrary 
to law. 


In the present case it will at once be seen 
that if, as alleged by the plaintiff, the de- 
dendante are infringing his copy-right, they 
are committing an act which is contrary 
to law, and consequently an injury. It will 
also be obvious that the plaintiff cannot 
protect himself from the consequence of 
such an injury except by an injunction 
which is one of the remedies open to him 
under the Copyright Act. On this view 
it also followsthat an injunction in the 
present case is the appropriate 
relief and Ido not think thatit is necessary 
to demonstrate that unless the defendents 


(3) 55 Ind, Cas, 403; 2 L, L. 9.283 
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are restrained by a temporary injunction, 
the plaintiff will suffer an irreparable injury 
or inconvenience by the publication of the 
book in question. The facts in Firm Sohan 
Lal-Chiman Lal v. Jai Narain Babu Lal 
(4) which was another case, dealt with by a 
single Judge of this Court, and the conclu- 
sions arrived at, are somewhat similar to the 
one reported as Firm of Manohar Lal-Maha- 
bir Pershad v. Firm of Jal Narain 
Babu Lal (3) and it need not, therefore, be 
discussed. In Reddaway d Co, Ltd. v. 
Schroder Smidt & Co, (5) cited by the learn- 
ed Counselfor the appellant it was held 
that the plaintiff's right to an ad interim 
injunction restraining the defendants from 
using the words “camel hair" in respect of 
certain belting depended on their making 
out a strong, if not an overwhelming prima 
fazie case, that the words “complained of" 
signified that the belting was exclusively 
of plaintiff's manufacture and that the use 
of the description was such as was calculat- 
ed to deceive the purchaser into the belief 
that they were purchasing goods of the 
plaintiff's manufaeture and that irrepar- 
able injury might be done if the relief 
sought were not given Now, it seems to me 
that ifthese principles were to apply in the 
ease of every application for a temporary 
injunction, it will mean that the plaintiff 
would practically have to prove his case and 
while he was doing this, the injury which 
he is seeking to prevent may be committed. 
The learned Counsel for the apvellant 
then referred to para. 4+3 of Volume 
17 of Halebury's Laws of England where 
itis remarked that with reference to inter- 
locutory injunctions the plaintiff must also, 
as & rule, be able to show that an injunction 
until the hearing is necessary to protect 
him against irreparable injury by which 
term is meant substantial injury which 
could never be adequately remedied or at- 
oned for by damages and that mere incon- 
venience is not enough. This is not quite 
the view taken in Firm of Manohar Lal 
Mahabir Purshad v. Firm of Jai Narain- 
Babu Lal (3) where either irreparable 
injury or inconvenience affords grounds for 
the grant of a temporary injunction. An 
injury therein is further defined as an act 
contrary to law and not necessarily one 
which can never be adequately remedied or 
atoned for by damages, The following 
passage on page 24 of Kerr on Injunctions, 


(4) 54 Ind. Cas. 546; xv P.L. R. (L) 30; 25 P. W. 
.R. 1920;.81 P. L. R. 192 
(5) 8 0. W.N. dil, 
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sixth edition, was also cited by learned Coun- 
sel. “Ifthe defendant disputed the legal 
title of the plaintiff or denied the fact of 
its violation, the Oourt could seldom, how- 
ever clear the case might in its opinion be, 
grant an injunction without putting the 
plaintiff to establish the iegal right.” This 
rule seems to have found expression. though 
in different language, in the view taken in 
Reddaway & Co., Ltd. v. Schroder Smidt & 
Co., (5) referred to above. But the:next parg- 
graph on the same page of. Kerr applies, in 
my opinion, more appositely to the present 
case. “in doubtful cases where the question 
as to the legal right is one on which the 
Court is not prepared to pass an opinion, or 
the legal right being admitted, the fact of 
its violation is denied, the course of the 
Court is either to grant the injunction 
pending the trial of the legal right, or to 
orderthe motion to stand over until the legal 
right has been tried. In determining which 
of these two alternatives it shall adopt, the 
Court is goveraed by the consideration as to 
the comparative mischief or inconvenience 
io the parties which may arise from grant- 
ing or withholding the injunetion. 

This view, in my opinion, fits the facts of 
the present case, inasmuch as the legal 
right cf the plaintiff, namely his copyright 
in a particular book is admitted and only 
its violation by the threatened publication 
of an alleged similar book is denied. 

To sum up, I would hold in the present 
case that an injunction is the appropriate 
relief and that unless the defendants are 
restrained by a temporary injunction irre- 
parable injury or inconvenience may result 
to the plaintiff before the decision of the 
suit on its merits For the above reasons, 
I find that the Oourt below has rightly ex- 
ercised its diecretion in favour of the plain- 
{iff and I dismiss the appeal with costs 

A Appeal dismissed. 
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APPELLANT 
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RAM CHANDAR GUPTA AND OTHERB— 
ResponeEytTs, 


Provincial Insolvency Act (V of 1920), ss. 58, 54, 54-. 


A, 75—Order refusing to set aside transfer—Appeal 
by .creditor—Leave of Court, necessity of—Omission 
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An appeal from an order refusing to annul a transfer 
under ss. 53 and 54, Provincial Insolvency Act, can 
only be allowed either by leave of the District Court 
or of the High Court under s, 75 (3) of the said Act 
and leave to appeal for such an order should not be 
given toacreditor unless the District Court or the 
High Court is satisfied that the Receiver has been 
requested and has refused to appeal. 


Miscellaneous first appeal from an order 
of the -District Judge, Ambala, dated the 
25th of June, 1930. 

Mr. Shamair Chand, for the Appellant, 

Mesers. Jagan Nath Aggarwal and Fakir 
Chand, for the Respondents. 


JUDGMENT.—On the 4th of August, 
1928, Puran Ohand and certain other 
creditors of Amin Chand, the proprietor of 
the firm Dari Mal Amin Chand, applied to 
have Amin Chand adjudicated an insolvent. 
This petition was giveneffect to. There- 
upon application was made to the In- 
solvency Court to have certain aliena- 
tions made by the insolvent prior to the 
date of the insolvency petition set aside 
under the provisions of s. 54 and 54 of the 
Provincial Insolvency Act. The District 
Judge has gone into the question of these 
alienations in detail and held that they 
did not fall within the provisions of se. 1 3 
and 54. He accordingly refused to set the 
transfers complained of aside. Against 
this decision Puran Ohand, one of the 
petitioning creditors, has preferred this 
first appeal to this Court. 

An appeal does not lie as of right as the 
decision does not fall within Sch. 1 of 
the Act. Under that Schedule an order 
annullings voluntary transfer and a decision 


‘that a transfer of property is a preference in 


favour of the creditor are appealable under 
the Schedule. It follows that this appeal 
can only be allowed either by leave of the 
District Oourt or of this Court under the 
provisions of s, 75 (3) of the Act. No leave 
was applied for till it was objected that the 
appeal should be dismissed as no leave had 
been obtained. Thereupon the appellant's 


' Counsel applied verbally only tc-day for 


leave to appeal. 

I decline to grant this leave. Under 
8, 54 A ofthe Act a petition in the original 
Court for the annulment of a transfer under 
s 53or 54 may be made by the Receiver in 
the insolveney or with the leave ofthe 
Gourt by any creditor who has proved his 
debt and has satisfied the Court tbat the 
Receiver has been requested and has refused 
to make such petition. This shows that the 
original petition cannot be allowed to be 
put in by a creditor except under the 
special conditions given in s. 54-A. It 
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follows that leave to appeal should also not f 


be, given to a creditor. unless either the 
District Judge or this Oourt is satisfied 
that the Recevier has been requested and 
has refused to appeal, In the present 


case the Receiver has not even appeared’ 


before me. The judgment of the [nsolveney 
Court gives the facts fully and on the face 
of it is sound, As the Receiver has made 
no attempt.to appeal and the appellart has 
made no attempt to get the Receive: to ap- 
peal, it seems to me that this is not a fit case 
to grant leave tO appeal especially at this 
late stage. 

. For the reasons given I dismiss the appeal 


‘with costs as incompetent. ‘The cross-objec- 
tions are also dismiased. ees 
A, Appeal dismissed, 


LAHORE HIGH COURT. |. 
Fixst Oivit APPEAL No. 1922 of 1926, 
April 9, 1v31. 

. Present:--Mr. Justice Jai Tus] and 
''Juetiee Sir Abdul Qadir, Kr. 
DIYALU MAL-—DsF5NDANT—A PPELLANT 
versus 
Frem NANDU SHAH. DEV RAJ AND 
OTHERS—PLAINTIFF8 AND DEFENDANTS 
— RBE PONDENTA. : 


Limitation Act (IX of 1908),ss. 19, 20, Sch. I, Arts. 
657, 115—Principal and surety— Surety for loan—No 


time for payment fixed—Suit against surety —Limita- . 


iion—Cause of action—Article applicable—Acknow- 
ledgment by principal — E ffect—Acknowledgment -after 
expiry of period—Validity. l 

A took a loan from B on the 10th September, 1920, 
at a certain rate of interest and signed a bahi entry 
about the loan. No date for repayment was fixed 
On the same date C wrote a letter to B saying that he 
will pay the amount borrowed by A in case A did not 
pay the same. B instituted a suit against A and C 
in 19253. 

. Held, that the suit, 80 far as C was concerned, was 
governed by Art. 115, Limitation Act, and as the loan 
was payable at once, on the date of the loan, the 
cause of action against C began to run from the same 
date and the suit was barred against C even though 
the time as against A might be six years under the 
Punjab Loans Limitation Act. |p. 592, col. l.] 

Brajendra Kishore Roy Chowdhury v. Hindustan 
Co-operative Insurance Society Limited (1), Raja 
Sree Nath Roy v. Raja Peary Mohan Mukerjee (2) and 
Charu Chandra Bando Padhaya v. Mr. L. Faithful 
(3) applied. noe 

An acknowledgment of liability to be valid and 
effective under s. 19 ofthe Limitation Act, must be 
made before the expiration of the period prescribed 
by the First Schedule, [p. 592, col. 2.] E 

Magan Lal Harji Bhat v. Amin Chand Gulabji (6), 
referred to. 
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An acknowledgment by the principal debtor, does 
not save limitation against the surety, unless it is: 


* shown that the latter allowed himself to be represented 


by the person who made the payment. [ibid.]. 


First appeal from the decree of the Senior 
Subordinate Judge, Kangra at Dharamsala; 
dated the 28th June, 1926, : 

Messrs. Achhru Ram, J. L. Kapur, 
and Lela Badri Das, R, B, for the 
Appellant. ae 

Messrs. J. N. Aggarwal and M. C; 
Mahajan, for the Respondents. d 

JUDGMENT. : 

Abdul Qadir, J —A firm Nandu Shab: 
Jai Lal, doing business at Nagrota in 
Kangra District, gave a loan of Rs 3,000 to 
Molak Ram Hans Raj of Pathankot on the 
loth of September, 1920, and got a bahi en- 
try made about this loan by their debtors on: 
the same day It was stated therein that the 
loan was taken for trade, at 13 annes 9 pies 
per cent. per mensem interest,and the entry 
was signed by Molak Ram on behalf of this 
firm. No date for re-payment was specified. 
(Thie entry is marked as Ex P.-1. On the 
same date Lala Diyalu Mal wrote a letter 
to the Nagrota firm, saying that he will pay 
the sum of Rs. 2,000 taken by Molak Ram- 
Hans Rej in case they do not pay the eame. 
and that he would be responsible for it 
with interest, (This letter is marked as 
Ex. P.2) Molak Ram paid three items 
towards interest only, during the three years 
following oe original loan; 4. e, 

8. 
209 on the 26th of September: 
1922 AS 
134 on the Ist of December, 1922. 
200 on the 17th August, 1923. >. 


Total. 543. 

On the 16th of August, 1/74, the creditors 
served Molak Ram with a notice to say that’ 
if the loan was not paid within a week, in- 
terest would be charged at the rate of Ra, 2 
per cent per mensem. The debtor promised 
to pay the debt on the 19th November, 1924, 
but did not pay it. The plaintiffs, 
thereupon, instituted a suit on the 25th of 
February, 1925, against the principal as 
well as the surety, claiming Rs 3,010 as 
principal and Re, 1,584-0-9 as interest, and 
allowing Rs, 543 already paid by the princi- 
pal debtor, they prayed for a decree for 
Rs. 4,041 9 9. This plaint was amended on 
the llth of May, 1925, the main amendment 
being as to the date on which the cause of 
action accrued. Oa the 20th of August the 
Court ordered that as the suit against the: 
principal debtor and the surety was based on 
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two separate contracts, a single Court-fee on 
the sum of Rs. 4,041-9-9 was not sufficient. 
The plaintiffs consequently paid in a Court 
fee on Rs. 8,033 3 6and the same sum was 
shown as the value of thesuit for purposes 
of jurisdiction, this does not appear to 
be a correct order, as the sum claimed from 
both the principal debtor and the surety 
was Rs. 4,L4]-9 9, but this fact explains why 
the appeal in this suit has come direct to 
the High Oourt instead of going to the 
Oourt of the District Judge. Tne Senior 
Subordinate Judge of Kungra held the 
principal debtor, ss well as the surety, res- 
ponsible for re-pay ment of the loan and gave 
a decree for Ra. 3,845 with proportionate 
costs, against Molak Ram and his firm and 
against Diyalu Mal personally, adding that 
Diyalu Mal will be liable to pay if the sum 
is not recovered from the other defendants. 
He also allowed interest at 6 per cent. per 
&nnum torun on the principal amount of 
Rs, 3,0L0 from the date of the suit to the 
date of realization. The reduction in the 
amount claimed was due to the fact that 
the Jearned Senior Subordinate Judge did 
not allow interest at a rate higher than 
13 annas 9 pies per cent per mensem for apy 
perioo, while the plaintifs had charged it at 
the rate of 2 per cent after the date of the 
notice referred to above. Diyalu Mal, the 
surety, has preferred an appeal to this 
Court against the decree of the Court below. 

: The main pleas of the surety in the Oourt 
of first instance were thatthe suit against 
him was barred by time and that even if 
that was not so, he must be heldtobe dis- 
charged ‘from liability, because he gave 
notice to the creditors that the. principal- 
debtor was going away with his property 
and that they should take steps to 
recover their money from him but they did 
not do so, There were some other points 
raised in the Court below on his behalf, but 
we need not notice them as Mr, Achhru 
Ram, who argued the case for the appellant 
before us, has confined himself to these two 
points alone. 

. With regard to the first point, the con- 
tention of the Counsel for the appellant is 
that the loan became payable at once under 
Art. 57 of the Indian Limitation Act and, 
therefore, the starting point for purposes of 
limitation was the 10th of S-ptember, 1920, 
and the suit, not having been brought tili 
1925, was time-barred, even though the time 
against the principal debtor may be taken 
as extended by the Panjab Loans Limita- 
tion Act to six years instead of three. He 
urges that the case of his client was govern- 
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ed by Art. 65 or 115 of the Limitation Act 
and was not affected by the Panjab Loans 
Limitation Act Reliance is placed on 
Brajendra Kishore Roy Chowdhury v. 
Hindustan Co-operative Insurance Society, 
Limited (1) in which it was held that the 
liability of the surety on a promissory 
note executed by the principal debtor began 
on the date cf the note and was three years 
from that date, whether Art 65 or 115 of the 
Limitation Act aprlied. Another ruling 
of the Oaleutta High Oourt, Raja Sree Nath 
Roy v. Raja Peary Mohan Mukerjez (2) is 
cited, where it was laid down thats suit 
by a creditor against a surety, upon a letter 
of guarantee executed by the latter in respect 
of a debtpayable on demand ona promis- 
sory note, is governed by Art. 115 of thé 
Limitation Act and limitation begins to run 
from the date of the execution of the 
guarantee, notwithstanding a stipulation in 
the guarantee to the effect that the creditor 
may look for repayment to thesurety if the 
principal debtor makes default in payment, 
So far as the stipulation is concerned, it was 
very nearly the same in the present case 
asin tbe Calcutta case just cited. The 
learned Counsel refers next to Charu Chan- 
dra Bando Padhaya v. Mr. L. Faithful (3) 
which held that as against the surety limita= 
tion begins to run from the date of his own 
contract, and was simultaneous with that of 
the principal debtor in the case reported and 
therefore the suit against the surety was 
barred under Art. 115 of the Limitation Act, 
Reference was also made to a Nagpur case, 
Kaloo Singh v Sundera Bai (4) showing that 
under e. 128 of the Contract Act the liability 
of a surety is co extensive with that of the 
principal debtor unless it is otherwise pro- 
vided for by the contract and that a right 
of action against a surety will generally 
arise at the same time as aright of action 
against the principal debtor. 


Mr. Jagan Nath, who represents the 
plaintiffs-respondents has tried to dis- 
iinguish therulings cited by Mr. Achhru 
Ram and points'out that all the Calcutta 
rulings relied upon referred to promissory 
notes payable on demand in which the 
starting point for limitation is the date 
of the promissory note and if the surety 
executed his contract of guarantee on the 
same date, the same would be the starting 


(1) 39 Ind. Cas. 705; 44 0,978; 250 L. J. 238; 21 
O. W. N. 482, 

(2) 39 Ind, Cas. 205; 25 O. L. J, 91; 21 0. W. N. 
479 


(3) 53 Ind. Cas. 999. 
(4) 95 Iud. Cas. 707; A. I. R. 1926 Neg. 749, 
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point of limitation qua him, but as the loan 
in question was not on a promissory note, 
he contends that s. 46 of the Contract Act 
Bhould be held to govern the present case 
and the limitation should be taken to start 
ata reasonable timeafter the loan. I am 
not impressed, however, by. this argument 
and in my opinion, this loan did become 
payable at once on the date of the loan 
under Art. 57 of the Limitation Act and the 
liability of the surety also began wo run 
from the same date, i. e, 10th of September, 
1920. The principle laid down in 
Brajendra Kishore Roy Chowdhury v. 
Hindustan Co-operative Insurance Society, 
Limited (1), Raja Sree Nath Roy v. Raja 
Peary Mohan Mukerjee (2) and Charu 
Chandra Bando Padhaya v. Mr. L. Faithful 
(3) appears to me to be applicable to the case 
before. us, which, in my judgment, ie 
governed by Art. 115 of the Limitation 
t. . 
As Jagau Nath raises another contention 
in the alternative. He says that even if 
the limitation started on the 10th of Septem- 
ber, 1930, Diyalu Mal extended the period by 
his own act, inasmuch ashe gave 8 notice 
Ex. P-4, dated the 4thof August, 1924, to 
the plaintifis-creditors acknowledging his 
obligations. This document is printed at 
the bottom of page 44 and at the beginning 
of page 45 of the printed record,and runs 
as follows. “After compliments be it known 
that Amolak Ram-Hans Raj of Pathankot 
are doing away with the money of ouistand- 
ing debts which they realize. They have 
been repeatedly asked, but they do not pay 
your money. They made many promises, 
but do not pay the money. Therefore, you 
should file asuit at oncé on receipt of this 
.post-card and geta warrant of attachment 
before judgment issued and get an order 
of injunction issued in respeot of the out- 
standing debts of Dalhousie, Baklob, 
Chamba and Pathankot, and their haveli 
in Akbari Mandi, Lahore, otherwise you 
will repent. We shall not be liable for any- 
thing. `. m" 1 
Many times on previous occasions we 
asked you to file a suit against them. We 
hava been saying so for 13 years. We ,do 
not hold ourselves liable from this date. 
Mr. Jagan Nath refers to Kahan Chand 
Dula Ram v. Daya Ram-Amrit Lal (5) 
according to which an unconditional ack- 
nowledgment implies a promise to pay. 
Several other authorities to the same effect 
on the value of an unconditional acknow- 
5) 115 Ind. Cas, 764; 10 Lah. 745; A. I. R. 1929 Lah. 
mus; 30 P, l ie 
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ledgment are referred to, but they “need 
not be discussed because this argument is 
successfully met on the other side by the 
plea that the notice in question sought 
to exonerate the surety from liability rather 
than acknowledge any liability, but even if 
it can be construed to have the latter effect, 
it was valueless, because the letter was 
written after the period of limitation for 
the suit had expired. In this connection it 
has been clearly laid lown by a Division 
Bench of the Bombay High Oourt in 
Magan Lal-Harji Bhai v. Amin Chand 
Gulabji (6) that an acknowledgment of 
liability to be valid and effective under s. 19 
of the Limitation Act must be made before 
the expiration of the pericd prescribed by 
the First Schedule. 

Another contention of Mr, Jagan Nath is 
thatthe period of limitation againstthesurety 
was extended by the payment of interest by 
the principal debtor and the last payment 
having been onthe 17th of August, 1923, 
that date must be taken as giving a fresh- 
starting point of limitation, both against. 
the principal debtor and the surety. Iam 
afraid this contention again is untenable, 
An acknowledgment by the principal debtor 
does not save limitation against the surety, 
unless it isshown that the latter allowed 
himself to be represented by the person who 
made the payment. This cannot be said to 
be the case here and the payments of inter- 
est by Molak Ram do not help to give a 
fresh starting point against Diyalu Mal, 

These findings are sufficient for deciding 
this appeal and holding that the suit - 
against the surety is barred by time, 
I would, therefore, accept this appeal. with 
costs and set aside the decree of tha. trial 
wa so far as it affects the surety Diyalu 

al, 

In view of the above findings, it is hardly 
necessary tossy anything with regard to 
thesecond point raised by Mr. Achhru Ram, 
that the notice given by Diyalu Mal to the 
creditors on the 5th of August, 1924, had 
the effect of discharging him from liability. 
This point hasnot been stressed before us 
and I may add that there is no substance 
in it, asthe mere giving of a notice could 
not have discharged  Diyalu Mal from ` 
liability. , 

dai Lal, J.—I agree. 

Appeal accepted. 
3 


A. 
(6) 112 Ind. Cas. 24; 52 B. 521; 30 Bom, L. R. 733; 
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‘PRIVY COUNGIL. 
APPEAL FROM THE SUPREME Court OF CANADA. 
j January 29, 1931. 

. Present:—Lord Blanesburgh, Lord Merri- 
vale, Lord Atkin, Lord Ruseell oi Killowen 
and Lord Macmillan. 

Tae PROPRIETARY ARTIOLES 
TRADE ASSOCIATION AND OTHERS— 
APPELLANTS 
versus 
Tan ATTORNEY GENERAL or CANADA 
AND OTHERS — RESPONDENTS. 

Criminal Law— Power to legislate as to ‘Criminal 
Law’, whether includes power to create new crimes— 
‘Criminal Law’, ‘Criminal Jurisprudence’, meanings 
of—Morality and criminality compared—Combines 
Investigation Act, 1927, (Canada), whether ultra 
vires, 

Where a legislative body is given power to legis- 
late astomatters relating to ‘criminal law’, the 

ower must extend to legislation to make new crimes. 
ip. 597, col.1] 

Bection 498 of the Oriminal Code (Canada) and the 
greater part of the provisions of the Combines In- 
vestigation Act, fall within the power of the Dominion 
Parliament to legislate as to matters falling within 
the class of subjects, "the Criminal Law including 
the procedure in criminal matters." [tbid.] 

The criminal quality ofan act cannot be discerned 
by intuition; nor can it be discovered by reference 
to any standard but one: Is the act prohibited with 
penal consequences ? Morality and criminality are far 
from co-extensive ; nor is the sphere of criminality 
necessarily part of amore extensive field covered by 
morality—unless the moral code necessarily disap- 
proves all acts prohibited by the State, the domain of 
criminal jurisprudence canonly be ascertained by 
examining what acts at any particular period are 
declared by the State to be crimes, and the only 
common nature they will be found to possess is that 
they are prohibited by the State and that those who 
commit them are punished. (ibid.] 

“In a country where a general protective tariff exists 
persons may be found to take advantage of the pro- 
tection, and within its walls form combinations 
that may workto the public disadvantage. 1t is an 

- elementary point of self-preservation that the Legis- 
lature which creates the protection should arm the 
executive with powers of withdrawing or relaxing the 
protection it abused. The same reasoning applies to 
grauts of monopolies under any system of patents. 
[p. 598, eol. 1.] i 

The Combines Investigation Act, 1927, e. 26, is 
not ultra vires of the Parliament of Ganada either 
in whole orin part. [p.593,col.1.] 

. J UDGMEN T. 

Lord Atkin.—This i& an appeal from 
the Supreme Court of Canada on a refer- 
ence by the Governor in Council under s. 55 
of the Supreme Oourt Aet. The questions 
submitted to the Court were:— 

(a) Is the Combines Investigation Act 
R. 8. O. 1927, c. 26, ultra vires the Parlia- 
ment of Oanada either in whole or in part, 
and if so,in what particular or particulars 
or to what extent? 

.(b) Iss. 498 of the Oriminal Code ulira 
vires the Parliament of Canada, and if so, 
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in what particular or particulars or to what 
extent? 
The Supreme Court answered both ques- 
tions in the negative. ; 
The appellants are The Proprietary 
Articles Trade Association, who had been 


` found by a Commission appointed under 


the Oombines Investigation Act to have 


' been party toa combine as defined in the 


Act, and had been admitted to be heard on 
the reference under s. 55, sub-s. 4 of the 
Supreme Court Act. The other appellants 
are the Attorney-General for the Province 
of Quebec and the Attorney General for 
the Province of Ontario. The reference 
involved important questions of constitu- 
tional law within the Dominion, and their 
Lordships have had the: assistance of full 
and able argument in which all the numer- 
ous relevant authorities were brought to 
their notice, After careful consideration of 
the arguments and the authorities their 
Lordships are of opinion that the decision 
of the Supreme Court is right, ; 

In determining judicially the distribution 
of legislative powers between the Dominion 
and the Provinces made by the two famous 
88. 9) and 92 of British North America Act 
two princiyles hsve to be observed, First, 
the accepted canon of construction as to 
the general effect of the sections must be 
maintained. This is that the general 
powers of legislation for the peace, order 
and good Government of Canada are com- 
mitted to the Dominion Parliament, though 
they arə subject to the exclusive powers of 
legislation committed to tbe Provincial 
Lagislatures and enumerated ins, :2 But the 
Provincial powers are themselves qualified 
in respect of the classes of subjects enume- 
rated in s. 91, as particular instances of the 
general powers assigned to the Dominion. 
Any matter.coming within any of those 
particular classes of subjects is not to be 
deemed to come within the classes of matters 
assigned to the Provincia: Legislatures. This 
almost reproduces the express words of the 
sections, aad this rule is well settled. 

The second principle to be observed 
judicially was expressed by the Board in 
1381, "it will be wise to decide each case 
which arises as best they can without enter- 
ing more largely upon an interpretation of 
the statute than is necessary for the deci- 
sion of the particular question in hand", 
Citizens’ Assurance Company v. Parsons (1). 
It was restated in 1914: “The structure of 


.88, 91 and 92 and the degree to which the 


(1) 7 A, 0.109, 
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connotation of the expressions used over- 
lap, render it in their Lordships’ opinion 
unwise on this or any other occasion io 
attempt exhaustive definitions of the mean- 
ing and scope of these expressions, Such 
definitions, in the case of language used 
under the conditions in which a constitu- 
tion such as that under consideration. was 
framed, must almost certainly miscarry.” 
John Deere Plow Co. v. Wharton (2). The 
object is as far as poasible to prevent tco 
rigid declarations of the Courts from inter- 
ering with such elasticity as is given in 
the written constitution. 

With these two principles in mind the 
present task must be approached. 

The claim of the Dominion is that the 
Combines Act and s. 498 of the Criminal 
Oode can be supported as falling within two 
of the enumerated claeses in e, 91, viz, 
(2) The Regulation of Trade and Commerce, 
and (27) The Criminal Law except the 
Constitution of Courts of Oriminal Juris- 
diction but including the Procedure in 
Oriminal Matters, Reliance is also placed 
on (3) The Raising of Money by any Mode 
or System. of Taxation, (22) Patents of 
Invention and Discovery and on the 
general power of legislating for Peace, 
Order and Good Government. The ap- 
palris on the other hand, say that the 
Act and the section of the Code violate 
the exclusive right of the Provinces under 
8. #2 to make laws as to (13) Property and 
Civil Rights in the Province, and (14) 
The Administration of Justice in the Pro- 
vince. 

Both the Actand the section have a legisla- 
tive history, which is relevant to the dis- 

‘cussion, Their Lordships entertain no 
doubt that time alone will not validate an 
Act which when challenged is found to be 
ultra vires : nor will a history of a gradual 
series of advances till this boundary is 
finally ctoseed, avail to protect the ultimate 
encroachment. But one of the questions 
to be considered is always whether in 
substance the legislation falls within an 
enumerated class of subject, or whether on 
the contrary in the guise ofan enumerat- 
ed clasa it is an encroachment on an ex- 
cluded class. On this issue the legislative 
history may have evidential value, 

The history ofthe Act and the section 
of the Oode so far as it has been laid 
before their Lordships is as follows: Jn 
1888 a select Committee of the House of 
Commons of Canada reported upon the 


(2) (1915) A. C. 330 at p.338; 84 L.J. P. O. 64: 
11914, T.183: 31 T L. B. 5 $3 L. J P, 0 64; 
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existence of combinations in manufac- . 
turers, trade and insurance in Oanada, 
and that legislative action would be justifi- 
ed for suppressing the evils resulting from .. 
these and similar combinations and mono- 
polies., In 1859 Parliament passed an Act : 
for the prevention and suppression of 
combinations formed in restraint of trade 
(52 V.c.41), which made it a misdemean- 
our punishable with fineor imprisonment 
to be a party toa combination as defined 
in the Act, for this purpose sufficiently 
described as in restraintof trade. One 
may complete the history of the section 
by recording thet in 1892 the material 
section of the Act of 1889 was placed in 
the Criminal ode as s 520. In 
1899 the wording of the definition was 
varied by omitting in certain phrases the 
words “unduly " and “unreasonably” : but 
in 1900 the words were restored, and the 
section has since stood in the Oriminal 
Code inthe form then enacted and now 
forms s. 498 of the Oriminal Code (R. 8. O. 
1927, c. 36), which isthe section attacked. 

To revert to the Act, in 1897 by s. 
18 of the Customs Tariff Act of that year 
the Governor-in-Council was authorised to 
empower any Judge to hold an inquiry 
as to whether with regard to any article 
of commerce there existed any combination 
to unduly enhance (the split infinitives 
are throughout the work of the Legislature) 
the price of such article or otherwise to 
unduly promote the advantage of the pro- 
ducers at the expense of the consumers, 
The Judge was empowered to compel the 
attendance of witnesses, and the production 
of documents. Upon his report the Gover- 
nor-in-Council was empowered to reduce 
or withdraw any customs duty which 
facilitated such a combination, The powers 
conferred by this section appear to be the 
germ from which have sprung the more 
elaborate powers conferred by more recent 
Acts. In 1904 by the Inland Revenue 
Amendment Act (4 Ed. VII, c. 17), the 
Minister of Inland Revenue was em powered 
to withdraw from 8 manufacturer any excise 
licence in case of a eale or consignment by 
him of goods under restrictive conditions 
as there defined. In 190/ by the Customs 
Tariff Act of that year,the power of the 
Governor-in-Oouncil to appoint a Judge 
to inquire into the existence of combina- 
tions was enlarged: and his power to deal 
with any customs duty facilitating such 
combination was extended to cases where 
the existence of a combination appeared 
as aresult of a judgment of any of the 
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Courts. In 1910 thé Combines Investiga- 
tion Act (9 and 10 Ed, VII, c. 9) was pass- 
ed. It made more elaborate provision for 
an investigation into the existence of trade 
combinations and provided additional re- 
medies. It contained a definition of “combine” 
in very general terms. An investigation 
was to be ordered by a Judge on applica- 
iion by persons interested. When ordered 
the investigation was to be held by a Board 
ofthree Commissioners appointed ad hoc, 
who were armed with large powers of 
obtaining evidence. Their report was to 
be published. If any person was reported 
to have been guilty of doing the acts 
already prohibited in s. 520 of the Oriminal 
Code and continued so to offend after the 
report, he was to bs guilty of an indictable 
offence and liable to a penalty not exceed- 
ing $1,000 aday for each day the offence 
continued. The Governor-in-Council’s 
power to reduce or withdraw Oustoms duty 
was reaffirmed: andifa patent was used 
so as to unduly assist a combination, it was 
made liable to revocation. 

In 1919 were passed two Acts of some 
importance in this history, inasmuch as 
they have both been held by this Board 
to have been ultra vires the Dominion Parlia- 
ment. The first is the Board of Commerce 
Act (9 & 10 Geo. W. c. 37). Under this Act, 
& permanent Board of three Commissioners 
was set up which was to be a Court of Record. 
The Board might sit anywhere in Oanada 
and either in public or in camera. Its 
duties wereto have charge of the general 
administration of the contemporaneous 
Act, the Combines and Fair Prices Act 
of 1919 (which is the second Act above 

. referred to), and to investigate or make 
orders as it might be empowered by either 
Act, or from time to time by the special 
direction of the Goversor-in-Oouncil, It 
had power to make future, contingent or 
conditional orders, either final or interim: 
and its orders could be enforced by being 
made a rule of Court, either of the Exche- 
quer Court or any superior Provincial Court, 
Any order might bereviewed and varied or 
rescinded by the Governor-in-Council: and 
there were provisions by which questions 
of jurisdiction and questions of lawcould 
be brought by way of appeal before the 
Supreme Oourt of Canada. Large powers 
of securing the attendance of witnesses 
and the production of documents were 
given tothe Board. < 

The second Act of 1919, above referred 
to, is the Combines and Fair Prices Act (9 


&.10 Gao. V, c. 45), with the administration ` 
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of which the Board of Commerce, as above 
constituted was specially charged. The 
Act was divided into two parts, Oombines 
and Fair Prices. A combine was defined 
as having only reference to such combines 
as thereafter lefined as had, in the opinion 
of the Board of Commerce, operated, or 
werelikely to operate ''to the detriment of 
or against the interest of the public, con- 
sumers, producers, or others,” and subject 
to such qualification was defined in terms 
which appear to be substantially wider 
than those in the Act of 1910, orin the 
Oriminal Code, and include fixing a com- 
mon price, or enhancing the price, 
or cost of articles and lessening com- 
petition within any particular district, 
or generally, in production, sale or 
supply. The first part, dealing with com- 
bines, empowered the Board to restrain and 
prohibit the formation and operations of 
combines, For this purpose, the Board, 
of its own initiative, or a Oommissioner, on 
application, could order an investigaticn 
into the existence of acombine, The Board 
itself held the necessary inquiry,and if of 
opinion that a combine existed, could order 
the person or persons complained of to 
desist from the acts forming partof the 
operations of the combine. Disobedience 
constituted an indictable offence and ex- 
posed the party guilty to a penalty not ex- 
ceeding $1,000 a day. Whenever, in the 
opinion of the Board, such an offence had 
been committed, the Board had power to 
remit the record tothe Attorney-General 
of the Province where it had been commit- 
ted with a recommendation to prosecute, but 
no prosecution was to be commenced for 
such an offence or under s. 498 of the Code 
without the written authority of the Board. 

ne powers of the Governor-in-Council to 
reduce customs duties and the power of 
the Oourt to revoke patents in cases of com- 
bines, were re-enacted. 'The second part, 
dealing with fair prices, was restricted to the 
control of necessaries of life defined in the Act 
as staple and ordinary articles of food, cloth- 
ing and fuel, including the material of which 
they might in part be manufactured, and 
such other articles as the Board might pre- 
scribe. In respect of such articles, no 
person was to accumulate or withhold from 
sale, any amount in excess of what was 
necessary for the consumption of his 
household or the ordinary purposes of his 
business: and any excess wasto be offered 
for sale at prices not higher than were 
reasonable or just. The Board were directed 
to inquire into and restrain and prohibit 
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any breach of the Act, or the making of 
unfair profits on necessaries of life. An 
unfair profit was to be deemed to ba made, 
when the Board declared that it had been 
made. Elaborate powers of inquiry, and of 
ordering statistical returna were entrusted 
to the Board. The Board might make de- 
clarations as to the guilt of any person con- 
cerned, and might order or prohibit the 
doing or omission of any act connected with 
the offence. Disobedienze to such orders 
was an indictable offence, subject toa con- 
tinuing penalty not exceeding $ 1,000 & 
day, or to imprisonment for a term not ex- 
ceeding two years, Similar provisions to 
those in Part I were enacted as to prosecu- 
tions. 
Their Lordships have dealt at some length 
with the provisions of the Acts of 1919, in- 
asmuch as the appellants relied strongly on 
the judgment ofthe Board, in re The Board of 
‘Commerce Act, 1919 (3), which held both Acts 
to be ultra vires, Unless there are material 
distinctions between those Acts and the 
present, it is plainly the duty of this Board 
to follow the previcus decision. It is neces- 
sary therefore to contrast the provisions of 
the Actsof 1919 with the provisions of the 
Act now in dispute. The judgment above 
referred to was given in November, 1921, 
. and on June 13, 1923, there was passed the 
Combines Investigation Act, 1923 (13 & 14 
.Geo, V,c 9), which repealed the two Acts 
“of 1919 and enacted: provisions which were 
` substantially those of the present Act. The 
Act of 1923 was revised:in 1927 and appears 
substantially in the original form in the 
‘revised Act—The Oombines Investigation 
Act (R. S. O., 1927, c. 26). By this Act 
` "combines" are defined as combines “which 
have operated or are likely to operate to 
the detriment or against the interestof the 
"publie, whether consumers, producers or 
others,” and which “are mergers, trusts or 
monopolies &o-called", or result from the 
acquisition by any person of any control 
' over the business of any other person or 
result from any agreement which has the 
effect of limiting facilities for production, 
manufacture or transport, or of fixing a 
common price, or enhancing the price of 
articles or of preventing or lessening com- 
petition in or substantially controlling pro. 
duction or manufacture, or “otherwise res- 
training or injuring trade or _ommerce,” 
By the Act the Governor in-Council may 
name a Minister of the Crown to be charged 
with the administration of the Act, and 


(3) (1922) 1 A. U. 191; 91 L. J. P. C. 40:126 L, T. 
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must appoint & Registrar of the Combine 
Investigation Act. The Registraris charg- 
ed with the duty to inquire whether a com- 
bine exists, whenever an application is 
made forthat purpose by six persons sup- 
ported by evidence, or whenever he has 
reason to beiieve that a combine exists, or 
whenever heis directed by the Minister so 
to inquire, Provisionis made for holding 
further inquiry by Commissioners appoint- 
ed from time to time; and the Registrar and 
a Commissioner are armed with large 
powers of examining books and papers, 
demanding returns, and summoning 
witnesses, The proceedings are to take 
place in private, unless the Minister. directs 
that they should be publie. The Registrar 
is to report the result of any inquiry to the 
Minister, and every Oommissioner is to 
report to the Registrar who is to transmit 
the report to the Minister, Any report of & 
Commissioner isto be made public unless 
the Commissioner reports, that public in- 
terest requires publication to be withheld, 
in which casethe Minister has a discretion 
as to publicity. 


By s. 32 "Every one is guilty ofan indic- 
table offence and liable to a penalty not 
exceeding ten thousand dollars or to two 
years’jim prisonment, or if a corporation, to 
a penalty not exceeding twenty-five thousand 
dollars, who is a party or privy to, or 
knowingly assists in, the formation or opera- 
tion of a combine within the msaing of this 
Aci. (2) No prosecution for any offence under 
this section shall be commenced otherwise 
than at the instance of the Solicitor- General 
of Oanada or of the Attorney-General of a 
Province.” By subsequent sections, refusal 
to obey orders as to discovery and other in- 
terference with an investigation are made 
offences for the most part subject to sum- 
mary conviction and appropriate penalties 
are imposed, 

Under a group of ss. 29--31, entitled 
“Remedies” powers are given as in previous 
Acts for the Governor-in-Oouncil to reduce 
customs duties, and for the Exchequer 
Oourt to revoke licences where the duties 
are used to facilitate a combine or when 
the holder of & patent uses it so as unduly 
to limit the manufacture, or enhance the 
price of any article. Power is given to the 
Minister to remit to the Attorney-General 
of a Province any returns made in pursuance 
of the Actor any report of the Registrar, 
or any Oommissioner; and if no action is 
taken thereon by the Attorney-General of 
the Province, thé Solicitor-General (repre. 
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senting the Dominion) may take the 
appropriate action. 

In their Lordships’ opinion s. 498 of the 
Criminal Code and the greater part of the 
provisions of the Oombines Investigation 
Act fall within the power of the Dominion 
Parliament to legislate as to matters falling 
Within the class of subjects, “the Oriminal 
Law including the Procedure in Oriminal 
Matters" (ss. Y1, 27). The substance of the 
Act is bys. 2 to define, and by s. 32 to make 
criminal, combines which the Legislature 
in the public interest intends to prohibit. 
The definition is wide, and may cover 
activities which have not hitherto been 
considered to becriminal. But only those 
combines are effected “which have operated 
or are likely to operate to the detriment or 
against the interest of the public, whether 
consumers, producers, or others”; and if 
Parliament genuinely determines that com- 
mercial activities which can be so described 
are to be suppressed in the publie interest, 
their Lordships see no reason why Parlia- 
ment should not make them crimes, 
"Oriminal Law” means “the criminal law 
in its widest sense” (Attorney-General for 
Ontario v. Hamilton Street Railway (4). It 
certainly is not confined to what was 
criminal by the law of England or of any 
Province in 1867. The power must extend 
to legislation to make new crimes. Orimi- 
nal Law connotes only the quality of such 
acts or omissions as are prohibited under 
appropriate penal provisiors by authority of 
the State. The criminal quality of an act 
cannot be discerned by intuition; nor can it 
be discovered by reference to any standard 
butone: Is the act prohibited with penal 
consequences? Morality and criminality 
are far from co-extensive ; nor is the aphere 
of criminality necessarily part of a more 
extonsive field covered by morality—uniess 
the moral code necessarily disapproves all 
&cis prohibited by the State, in which 
case the argument movesin a circle. It 
appears to their Lordships to be of little 
value to seek to confine crimes to a category 
of acts which by their very nature belong to 
the domain of “criminal jurisprudence”; 
for the domain of “criminal jurisprudence 
can only be ascertained by examining what 
acts ab any particular period are declared 
by the State to be crimes, and the only 
common nature they wili be found to possess 
is that they are prohibited by the State and 
that those who commit them are punished. 
Their Lordships agree with the view ex- 
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pressed in the judgment of Newcombe, Js 
that the passage in the judgment of the 
Board in the Board of Commerce case (3) to 
which allusion has been made, was not 
intended as & definition. In that case their 
Lordships appear to have been contrasting 
two matters—one obviously within the line, 
the other obviously outside it. For this 
purpose it was clearly legitimate to point to 
maíters which are such serious breaches of 
any accepted code of morality as to be 
obviously crimes when they are prohibited 
under penalties, The contrast is with 
matters which are merely attempts to in- 
terfere with Provincial rights, and are 
sought to be justified under the head of 
“criminal law" colourably and merely in 
aid of whatis in substance an encroachment. 
The Board considered that the Oombines 
and Fair Prices Act of 1919 came within the 
latter class,and wesin substance an encroach- 
ment on the exclusive power of the Provinces 
to legislate on property and civil righte, 
The judgment of the Board arose in 
respect of an order under Part II of the Act. 
Their Lordships pointed out five respects 
in which the Act was subject to criticism. 
It empowered the Board of Oommerce to 
prohibit accumulations in the case of non- 
traders; to compel surplus articles to be 
sold at prices fixed by the Board; to regulate 
profits; to exercise their powers over articles 
produced for his own use by the householder 
himself; to inquire into individual cases 
without applying any principles of general 
application. None of these powers exists in 
the provisions now under discussion. There 
is a general definition, and a general’ 
condemnation; and if penal consequences 
follow, they can only follow from the 
determination by existing Courts of an 
issue of fact defined in express words by 
the statute. The greater part of the statute 
is occupied in setting up and directing 
machinery for making preliminary inquiries, 
whether the alleged offence has been com- 
mitted. Jt is noteworthy that no penal 
consequences follow directly from a report 
of either Commissioner or Registrar that a 
combine exists. It is not even made evi- 
dence. The offender, if he is to be punished, 
musi ba trisd on indictment, and the offence 
proved in due course of law. Penal conse- 
quences, no doubt, follow the breach of 
orders made for the discovery of evidence; 
but if the main object be intra vires, the 
enforcement of orders genuinely authorised 
and genuinely made to secure that object are 
not open to attack. f 

It is, however, not enough for Parliamen$ 
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to rely solely on the powers to legislate aa to 
the Oriminsl Law for support of the whole 
Act, The remedies given under ss, 29 and 
30 reducing customs duty and revoking 
patents have no necessary connection with 
the Oriminal Law and must be justified on 
other grounds. Their Lordships have no 
doubt that they can both be supported as 
being reasonably ancillary to the powers 
given respectively,under s. 91 (3]and affirmed 
by s. 122, the raising of money by any mode 
or system of Taxation and under s. 91 [29] 
Patents of Invention and Discovery. It is 
unfortunately beyond dispute that in & 
country where a general protective tariff 
exists, persons may be found to take advant- 
age of the protection, and within its walls 
form combinations that may work to the 
public disadvantage. It is an elementary 
point of self- preservation that the Legislature 
_ which creates the protection should arm the 
executive with powers of withdrawing or 
relaxing the protection if abused. The 
same reasoning applies to grants of mono- 
polies under any system of patents. 

The view that their Lordships have ex- 
pressed makes it unnecessary to discuss the 
further ground upon which the legislation 
has been supported by reference to the 
power to legislate under 91{2] for “The 
Regulation of Trade and Commerce”. Their 
Lordships merely propose to disassociate 
themselves from the construction suggested 
in argument, of a passage in the judgment 
‘in the Board of Commerce case (3), under 
which if was contended that the power 
to regulate trade and commerce could be 
invoked only in furtherance of a general 
power which Parliament possessed inde- 
pendently of it. No such restriction is 
properly to be inferred from that judg- 
„ment. The words of the Statute must 
receive their proper construction where 
' they stand as giving an independent 
: authority fo Parliament over the particular 
subject-matter. But following thesecond 
principle noticed in the beginning of 
this judgment their Lordships in the 
present case forbear from defining the 
extent of that authority. They desire, 
' however, to guard themselves from being 
supposed to lay down that the present 
legislation could not be supported on that 
ground, 

if then the legislation in question is 
authorised under one or other of the heada 
specifically enumerated in a. 91, it is not to 
the purpose to say that it affects, Property 
and Civil Rights in the Provinces, Most 
of the specific subjects in s, 91 do 
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affect Property and Civil Rights but so 
far as the legislation of Parliament ip 
pith and substance is operating within the 
enumerated powers, there is constitutional 
authority to interfere with Property and 
Civil Rights. The same principle would 
apply to $92 [14], the adminietration of 
justice in the Province, even if the legisla- 
tion did, as in the present case it does not, 
in any way interfere with the administration 
of justice. Noris there any ground for 
suggesting that the Dominion may not 
employ. its own executive officers for the 
purpose of carrying out legislation which 
is within its constitutional authority, as 
it does regularly in the ease of revenue 
offieials and other matters which need not 
be enumerated. 


Their Lordships are of opinion that the 
Supreme Court of Canada were right. in 
answering both questions in the negative, 
and that this appeal should be diamissed, 
and they will humbly advise His Majesty 
accordingly. 


A. Appeal dismissed. 


ere 


PRIVY COUNCIL. 
APPEAL FROM THR ALLAHABAD Hien Counr. 
February 24, 1931. 

Present:— Lord Tomlin, Sir John 
Wallis and Sir George Lowndes. 
Musammat MUNN] BIBI AND ANGTAHR— 

APPELLANTS 
versus 
TIRLORI NATH AND oTRERS— 
RESPONDENTE. : 

Civil Procedure Code (Act V of 1908), s. 11, 
whether exhaustive—Co-defendants—Res jadicata— 
Conditions —Omission to enter appearance—Defendant 
not necessary party—Applicability of rule of res judi- 
cata—Test of mutuality, value of—Hindu Law— 
Wrdow—Decree against widow, whether binds rever- 
sioner, 

The statement of the rule of res judicata contained 
ins. 11, Civil Procedure Code, is not exhaustive, 
[». 600, col. 2.] í 

Kalipada De v. Dwijapada Das (1), Soorjamonee 
Dayee v. Suddanund Mohapatter (2), Krishna Behari 
Roy v. Banwari Lal Roy (3) and Raja Run Bahadur 
Singh v. Lachoo Koer (4), referred to. 

The conditions under which th- rule of res judicata 
becomes applicable to co-defendants are (1): there 
must be a conflict of interest between the defendants 
concerned; (2) if must be necessary to decide this 
conflict in order to give the plaintiff the relief he 
claims; and (3) the question between the defendanta 
must have been finally decided. If these conditions 
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are established the question whether the party 
against whom the doctrine is sought to be invoked 
was a'necessary party or whether he had entered ap- 
pearance is immaterial. [p. 601, col. 1 
. The test of mutuality is often a convenient one 
in questions of res judicatz. [p.601, col, 2.) 
. Where the estate of a deceased Hindu has vested 
in a female heir a deeree fairly and properly obtain- 
ed against her in regard to the estate is in the absencs 
of fraud or collusion binding on the reversionary 
heir, [ibid.] 3 

Messrs. L. De Gruytherand S. Hyam, 
for the Appellants. 

Messrs. A. M. Dunne, B. Dube, snd T. B. 
Sapru, for the Respondents. 


JUDGMENT. 

Sir George Lowndes,—tThe pro. 
perty in dispute in this appeal is a house in 
Agra said to be worth Rs. 20,000, It has 
provided the parties with litigation for over 
forty years, ltoriginally belonged to one 
Joti Pershad. On 27th January, 1864, he 
executed a deed by which he purported to 
give it to his wife Bibi Mukandi, but it is 
said that the gift was not perfected by pos- 
session. Joti Pershad died in 1870, and 
his two sons Bishamber Nath and Amar 
Nath succeeded to his property. If the 
house had been effectively transférred to 
Mukandi the sons clearly took no interest 
in it; but when they came to a partition in 
1881 it was allotted to Amar Nath who lived 
in it till his death in 1884. Thereafter hie 
widow, Hira Dei, continued to live in it 
till her death in April 1907, when, if it was 
the property of Amar Nath, it devolved on 
his daughter, the appellant, Munni Bibi. 

Mukandi died in 1891 and, if the deed of 
gift was effective, the house then passed as 
her stridhan to her two daughters, Ratan 
Dei and Kashi Dei, Ratan died in 1894 
childless, and Kashi in 1912; and assum- 
ing the title to have been with Mukandi, 
the house would now be the property of the 
first three respendents, who are descendants 
of Kashi. It ia between these conflicting 
claims that their Lordships are called upon 
to decide. On the death of Hira, the widow of 
Amar Nath the house was taken possession 
of by Gocal Nath, the son of Kashi, in the 
absence of the appellant, who was living with 
her husband in Paina, and she now sues for 
possession. The respondents’ case is that 
the house was from the date of the deed of 
gift Mukandi's property, and that the 
occupation by Amar Nath and Hira was 
merely permissive. Mukandi was not & 
party to the partition of 1881, but, under an 
award of arbitrators by which it was effect 
ed certain benefits were conferred upon her 
in ihe shape of a monthly allowance of 
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Rs, 250, and the transfer of another house 
at Muttra. Oertain villages were also 
allotted to her daughters Ratan and Hira. 
The appellant contends that Mukandi had 
fall knowledge of the award, and accepted 
the provision so made for her and her 
daughters, and thatshe should, therefore, be 
taken to have acquiesced in the allotment 
of the Agra house to Amar Nath, 

Whether this was what really happened or 
not is, of course, in dispute but both Amar 
Nath and Hira seem to have regarced them- 
selves as the owners of the house. They 
mortgaged it on various occasions, but when 
the mortgagees attempted to enforee their 
security they were met by claims based on 
the deed of gift. 

At Amar Nath’s death in 1884 his property 
which appeara to have been considerable, 
was heavily encumbered and it seemed 
likely that everything would be swallowed 
up by his creditors, A suit had been in- 
stituted against him in 1883 upon a mort- 
gage which included the Agra house, This 
mortgage was attested by the husband and 
eldest son of Kashi, who also identified the 
mortgagors before the Registrar, and it is 
accordingly suggested that they could not 
have been ignorant of the transaction, On 
Amar Nath’s death the suit was continued 
against Hira, and, in June 1889, a decree 
for sale was passed. In March, 1890, 
Mukandi intervened, claiming the house 
under the deed of gift, and her objection 
was allowed, but Hira still remained in 
occupation; the mortgage decree was ap- 
parently satisfied out of other assets. 

Between 885 and 1893 anumber of mort. 
gages were executed by Hira in which the 
house was included. In November 1893, 
when it was evident that the situation was 
becoming critica’, . Ratan, the eldest 
daughter of Mukandi who was then dead, 
instituted a suit against Hira and some of | 
her mortgagees claiming possession of the 
house and (in effect) a declaration that it 
was not affected by the mortgages. Kashi 
was at first made a defendant, on the 
allegation that she had refused to join in 
guit, buton Ratan's G@eath pending the trial 
she was substituted as plaintiff. Hira put 
ina written statement setting up ber title 
a3 Amar Nath's widow, but at the hearing 
gave evidence in favour of Kashi Dei, - and 
no referenca was made to the awardor to 
Mukandi’s acquiescence. The rəsul; was 
that a decree was made ia favour of the 
plaintiff. 

- Satisfied apparently with this assertion 
of her rights, Kashi left Hira in occupation 
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as before, and in subsequent legal proceed- 
ings’ it was (not unnaturally, perhaps) 
suggested that this suit was collusive, and 
a mere device tosave the house from the 
creditors of Amar Nath and Hira, In 
October 1896, Kashi, by deed, dedicated 
the house to the god Shri Joti Nath 
Mahadeo, and appointed Kanno Dei, the 
wife of her brother Bisham Dei Nath, 
mutwalli of it, but still no changa was made 
in Hira's. occupation, which continued, 
uninterruptedly, for another ten years. 

: In 1908, shortly after the death of Hira, 
one Narayan Singh, as the assignee of an 
old but apparently good decree against 
Amar Nath, attached the house in execution. 
Kanno, as mutwalli under the deed of 1896, 
objected to the attachment, and her objec- 
tion was allowed. Thereupon Narayan 
Singh instituted a Suit No. 337 of 1909, 
.praying fora declaration of his right to 
attach and sell the house in execution of his 
decree, He joined as defendants Kanno 
and Kashi, and the present sappollant 
Munni. His suit was dismissed in the first 
Oourt, but decreed on appeal, and his right 
to realize his decree by sale of the house 
was affirmed. The decree of the Appeal 
Court was dated 18th January, 1912. By 
this time Kanno was dead, and Kashi seems 
to have died shortly aiterwards. There- 
upon her son, Gocal Nath, who would, if the 
house had'been the property of Mukandi, 
have succeeded to it on Kashi's death, paid 
off Narayan Singh's decree and retained 
possession of the house. Munni’s suit was 
instituted on llth March, 1919, shortly 
before the expiry of the 12 years’ period of 
limitation, andit comes before the Board 
after a further lapse of 11 years, 

Having regard to the tangle of decisions 
referred to above, it is only to be expected 
that the plea of res judicata should find a 
prominent place in the story. In the 1909 
suit it was put forward by the defendant 
Kashi, relying on the decision of 1893, but 
was decided against her with the result 
already stated. The same plea is put 
forward by the respondents in the present 
case. The appellant, on the other hand, 
contends that the decision in the 1909 suit 
is conclusive against the respondents. 

The suit out of which the present appeal 
arises was first tried by the Subordinate 
Judge of Agra. He delivered his judgment 
on 12th March, 1920, and decreed the suit in 
the avpellant’s favour. He held that the 
question of title between Kashi and the 
appellant was res judicata by reason of the 
decision in the 1909 suit, and that it baving 
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been obtained “upon fair trial and after 
full contest,” the respondents were bound. 
This decree was apparently set aside by the 
High Court and the suit ordered: to be retried 
de noio, though the record before their 
Lordships does not disclose the reasons. 
On the retrial the contrary view was taken 
on the question of res judicata, but the 
same ultimate result was arrived at by the 
new Subordinate Judge on the question of 
title,and the appellant again succeeded. 
The respondents appealed, and the learned 
Judges of the High Oourt, while agreeing 
with the retrial judgment asto res judicata 
came to a different conclusion as to title, 
holding that the deed of gift of 1864 was 
effective, and that the house was the 
property of the respondents. 


The ratio decidendi} of the two later. 
pronouncements on the question of res 
judicata was that there had beenin the 
1909 suit no trial of the question of title as 
between Kashiand the present appellant, 
who were ranged as co-defendants, Before 
their Lordships the appellant contends that 
these decisions were wrong,andthat the 
true view was that taken inthe first judg- 
ment of 12th March, 1920. It ie, their Lord- 
ships think, clear that if this contention is 
correct, it is decisive of the present appeal 
and they will now proceed to its considera- 
tion. 


The doctrine of res judicata finds a place 
in s. 11, Civil Procedure Code, 1908, but it 
has been held by this Board on many oc- 
casions that the statement of it there, is not 
exhaustive; the latest recognition of this is 
to be found in Kalipada De v. Dwijapada 
Das (1), For the general principles upon 
which the doctrine should be applied it is 
legitimate to refer to decisions in this 
country: see Soorjamonee Dayee v. 
Suddanund Mohapatter (2), Krishna Behari 
Roy v. Banwari Lal Roy (3), Raja Run 
Bahadur Singh v. Lachoo Koer (4), That 
there may be res judicata as between 
co-defendants has been recognised by the 
English Courts and by a long course of 
Indian decisions. The conditions under 
which this branch of the doctrine should be 
applied are thus stated by Wigram, V. O,, in 


(1) 121 Ind. Cas. 200; A. I. R. 1930 P. C. 22; 57 I. A. 
24; (1930) A.L. J. 70; 31 L. W. 182: 34 C. W. N.- 201; 
32 Bom. L. R. 505; 7 O. W.N. 119; 510. L. J. 142; 58 
M. L. J. 171; (1930) M. W. N. 355 (P.O). 

(2) L. A. Sup. Vol, 212; 20 W. R. 377; 3 Sar. 285 
P.O.) 


(3) 10. 144; 2 I. A. 283; 3 Sar. 559 (P. O), 
(4) 11 ©, 301; 121,A, 23 (P. QJ. 
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cen v, Earl of Shrewsbury (5) at 
; 

“If a plaintiff cannot get at his right 
"without trying and deciding a case between 
co-defendants, the Court will try and decide 
that case, and the co-defendants will be 
bound, but if the relief given to the plaintiff 
does not require or involve a decision of 
‘any case between co-defendants, the co- 
defendants will not be bound as between 
‘each other by any proceeding which may 
be necessary only to the decree the plaintiff 
obtains.” 

This statement of the law has been 
accspted and followed in many Indian 
cases, see Ahmad Ali v. Najabat Khan (6), 
Ramchandra Narayan v. Narayan Mahadev. 
(7) and Magniram v. Mehdi Hossein Khan (8), 
It is, in their Lordships’ opinion, in 
accord with the provisions of s,11, Oivil 
Procedure Code, and they adopt it as the 
correct criterion in cases where it is sought 
to apply the rule of res judicata as between 
co-defendants. In such a case therefore 
three ccnditions are requisite. (1) There 
must be a conflict of interest between the 
defendants concerned, (2) it must be 
necessary to decide this conflict in order to 
give the plaintiff the relief he claims; and 
(^) the question between the defendants 
must have been finally decided. 

Their Lordships are of opinion that these 
conditions are established inthe present 
case. There was clearly a conflict of 
interests between the appellant as the 
daughter and heir of Amar Nath, and 
Kashi, as the heir of Mukandi. It was only 
if the house belonged to Amar Nath that 
the plaintiff's suit could succeed; if it 
belonged to Mukandi he must fail. It was, 
therefore, necessary to decide between the 
conflicting claims of the defendants. The 
principal issue for decision in the 1909 suit 
was framed in the following terms: 
“4, WasBabu Amar Nath owner of the 
disputed house? Is the house liable to be 
sold in execution of the plaintiff's 
decree ?” 

This issue was found against the plaintiff 
by the trial Judge, and “as the result" of 
this finding his suit was dismissed. lt was 
decided in his favour by the High Court, 
and his suit was decreed Itis not suggested 
for the respondents that this determination 
was not final. 


(5) (1843) 3 Hare 627; 15 L. J. Ch. 441, 
(6) 18 A. 65: A. W. N. 1895, 150. 

(7) 11 B. 216, , 

(8) 31 0.95; 8 O. W. N. 30. ` 
*Page_of (1843) 3 Hare—| Ed.) 
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It is true that the appellant did not enter 
an appearance in the suit, and it is also said 
that she was not a necessary party to it; but 
their Lordships do not regard either of 
these factors as really material. Theappel- 
lant was at all events a proper party to the 
suit and had the right to be heard if she so 
desired. If she chose to stand by and let 
the plaintiff fight her battle, it could not 
affect her legal position. The test of 
mutuality is often & convenient one in 
questions of res judicata. If the decision 
had gone the other way the appellant could 
hardly have claimed, that, because she did 
not choose to appear she was not bound by 
it, and so have compelled Kashi to litigate 
the matter over again; and if the appellant 
would have been bound, so must Kashi be. 
There is, however, evidence on the record of 
the present suit, emanating from one of the 
principal witnesses for the respondents that 
the appellant did, in fact, support the 
plaintiff in the 1909 guit. 

Their Lordships must therefore hold that 
the title to the house as between the appel- 
lant and Kashiis res judicata in the present 
suit by reason of the 1909 decision. This 
must equally bind the respondents unless it 
is established that it was procured by fraud 
or collusion. “Where the estate of a 
deceased Hindu has vested in a female 
heir a decree fairly and properly 
obtained against her in regard to the 
eatate is, in the absence of fraud or collu- 
sion, binding on the reversionary heir: 
Vaithialinga Mudaliar v. Srirangath 
Anni (9)." 

There is no suggestion in the present case 
that the 1909 suit was not fully fought 
by Kashi, noris any allegation of fraud 
or collusion made against her in connexion 
with her defence. Their Lordships, there- 
fore, agree with the first Subordinate Judge 
that the decree passed by the High Oourt 
in Suit No. 337 of 1909 binds the respond- 
ents, and is conclusive of the appellant’s 
title as against them to the house in dispute. 

Their Lordships greatly regret that the 
eonelusion to which they have come will 
not end the litigation between the parties, 
In their written statement the respondents 
claimed that the appellant could not in 
any event be entitled to recover possession 
ofthe disputed house without repaying 
toihem asum put at the figure of Ra. 
7,200 and interest, which they alleged 


(9) 92 Ind. Cas. 85; A. I. R, 1925 P. C. 349; 52 I. A. 


. dy at 13; 28 Bom. L. R. 
173; (1926) M. W. N. 11 (P. O.). 
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Gocal Nath had paid to free the property 
from Narayan Singh's decree, and the 
twelfth issue raised at the hearing was 
directed to this defence. Both the Sub- 
ordinate Judges by whom the suit was 
tried held that this was a gratuitous 
payment, and refused the claim. ‘The ques- 
tion was, however, raised again by the 
thirteenth ground of their memorandum 
of appeal, but was not dealt with by the 
learned Judges of the High Court, no doubt 
because, inthe view they took upon the 
main issues inthecase, this question did 
not arise. : 

It has been agreed before their Lordships 
that the necessary materials for the decision 
of this one outstanding point are not 
before them, and that ifit should become 
material to deal with it tbe case must 
go back to the High Oourt. This contin- 
gency now arises, and their Lordships 
have no choice but to remit the appeal 
to the High Court for consideration of 
this issue upon such materials as are 
available, 

For the reasons given their Lordships 
are of opinion that this appeal should be 
allowed, that the decree of the High Court 
should be set aside, that it should be 
declared that the appellant’s title to the 
Agra house, the subject of the suit, is 
established, but without prejudice to such 
claim, if any,as the respondente may have 
by reason of the alleged payment by 
Gocal Nath to Narayan Singh in satisfac- 
‘tion of his claim against Amar Nath's 
estate, and that this appeal should be re- 
mitted to the High Oourt for their 
decision upon the twelfth issue and the 
thirteenth ground of appeal, and their 
‘Lordships will humbly advise His Majesty 
accordingly. The defendants-respondents 
will pay the costs of the appeal to the 
High Gourt and before this Board. The 
order for costs made on the retrial by the 
Subordinate Judge dated 8th February 
1922, will stand, subject to any variation 
that may be thought necessary by the 
High Court, consequent upon the decision 
of the issue remitted to it. Any further 
. eosts incurred in India will be dealt with 
by the High Court, 


Appeal allowed, 


Solicitors for the Appellants:—Messrs, 
Barrow Rogers & Nevill. 
Solicitors for the Respondents:—Mr, H. 


S, L. Polak. . 
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PRIVY COUNCIL. . 

APPEAL FROM THE ALLAHABAD. HIGH COURT. 

March 10, 1931. ni 
Present :—Lord Blanesburgh, Lord Atkin, . 
and Sir Lancelot Sanderson. 
SHANKAR AND aNorazER—APPELLANTS 
versus 
DAOOJI MISIR AND OTHERS— RESPONDENTS. 

Transferof Property Act (IV of 1882), s. 41—Sale 
by manager of joint family—Sale by transferee to 
third person—Suit for possession by minor members 
—S. 41, applicability of, against minor plaintiff. 

The manager of a joint.Hindu family who had a 
sonand two minor grandsons conveyed the famil 
house to his son-in-law and the latter conveye 
it to the defendant. The first sale was not for legal 
necessity. The minor grandsons sued for recovery of 
possession and the defendants pleadedlthat the plaint- 
iff's claim was barred under s. 41, Transfer of Pro- 
perty Act: ; 

Held, that the son-in-law was not the ostensible 
owner ofthe said ancestral family house with the 
consent express or implied of the persons interested 


in the said ancestral house, inasmuch as the plaintiffs 
appellants who had an interest in the said house, 
did not and could not by reason of the disability of 
infancy give their consent and the plaintifis were 
not therefore, prevented by the terms of s. 41, Trans- 
fer of Property Act from alleging that the first sale 
was merely asham and that the son-in-law had no 
authority to transfer the house to the defendants. . 
p. 604, col. 2.] 

Mr, W. Wallach, for the Appellants, 

Messrs. E. B. Raikes and B. Dube, for the 
Respondents. 

JUDGMENT. 

Sie Lancelot Sanderson.—This 
is an appeal by two ofthe plaintiffs inthe . 
suit, viz, Shankar and Ramnath, against 
a decree of the High Court of Judicature 
at Allahabad dated 14th May, 1928, which 
reversed a decree ofthe District Judge of 
Benares dated 10th November, 1925, The 
last mentioned decree had affirmed a decree 
of the Additional Subordinate Judge of 
Benares dated 6th August, 1925. 

Paltu, respondent No, 7 and plaintiff No.1 
in the suit, is the father of the plaintifis-ap- 
pellante, Munnu Lal was the father of Paltu. 
Munnu Lal, Paltu and the plaintiffs-appel- 
lants were members of a joint Hindu family 
governed by the Mitakahara Law, and the 
house, which was the subject-matter of the 
suit, was part of the ancestral property of 
the said joint family. The suit was institut- 
ed on 8th November, £924; at that time 
Ramnath wasa minor, and sued through 
Shankar as his next friend. The material 
facts are as follows: 

On 8th May, 1915, Munnu Lal executed 
a deed conveying the said house to his 
son-in-law, Phalgu, with the ostensible 
object of paying off debts. At the date of 
the above mentioned deed both the 
plaintifie-appellants were minors. Munnu 
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"Lal died in 1919, and after his death 
: Phalgu executed and obtained the regis- 
tration of a deed of sale of the said house 
in favour of Musammat Ganga Dei, the 
wife of Parsotam Misir. The last mention- 
ed sale deed for which there was con- 
sideration, was dated 9th October, 1919. 
Parsotam Misir and his wife were the 
defendants in the suit. 

The first five respondents to this appeal 

are the heirs and legal representatives of 
Parsotam, who died after the institution 
ofthe suit, and the defendant, Musammat 
Ganga Dei is respondent 6. The suit 
was brought to recover possession of the 
said house, of which the plaintiffs-appellante 
had been dispossessed in November, 1921, 
together with mesne profits, 
‘ The Subordinate Judge made a decree 
in favour of the plaintifis for possession 
of the said house on condition that, they 
should pay the sum of Rs. 1,046 to the 
defendants within six months of the decree. 
The Subordinate Judge directed that on 
payment ofthe said amount, the plaintiffs 
should get their costs ef the suit from the 
defendants. It appears thatthe defendants 
had paid off a mortgage on the said house 
of Rs. 1,000 and Rs. 46 interest thereon, 
and the learned Judge was of opinion that 
in equity the plaintiffs ought to pay the 
said sums to the defendants before they 
could be allowed to obtain uneneum- 
bered possession of the said house. 

No question has been raised in this 
appeal with regard to the condition im- 
posed by the Subordinate Judge; and 
rightly so. In substance it was justified. 
"The defendants as against the plaintiffs 
were entitled to standin the shoes of the 
mortgageessin respect of the incumbrance 
upon the property which they had dis. 
charged out of their own moneys, The 
defendants appealed to the District Judge 
against the above mentioned decree, and 
the plaintiffs filed a cross-objection alleging 
that the Subordinate Judge should have 
decreed the plaintiffs’ suit without the pay- 
ment of any amount. The District Judge 
* dismissed both the appeals and the cross- 
objection with costs. The heirs and legal 
representatives of Parsotam Misir appealed 
from the District Judge to the High Court 
which allowed the appeal, set aside the 
decree of the District Judge and of the 
Subordinate Judge, and dismissed the 
plaintiffs’ suit. The plaintiffs were ordered 
to pay the costs in ali Courts. 

The Subordinate Judge held that the 
deed of 8th May, 1915, executed by Munpu 
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Lal was without coneideration, and with- 
out any legal or family necessity: and 
that really it was a sham transaction: he 
held further that Paltu was not a consent- 
ing party to the said deed, These two 
findings were affirmed by the District 
Judge. Oonsequently they were accepted 
by the High Court, and this appeal must 
be decided on the assumption that these 
two findings are correct, 

The learned Judges of the High Oourt 
held that Paltu was clearly barred by the 
provisions of s. 41, Transfer of Property 
Act (Act IV of 1882), and that his song, viz., 
the plaintiffe-appellants, also were barred by 
that section They based their decision on 
the conclusion that Phalgu was the ostensi- 
ble owner of the house, that the defendants 
took reasonable care to ascertain that 
Phalgu had power to make the sale dated 
9th October, 1919, and that they acted in 
good faith; that Paltu, who was in prison at 
the time of the execution of the deed, dated 
8th May, 1915, by his conduct after coming 
out of prison, and when he knew of the deed, 
consented to Phulgu being the ostensible 


owner. 

They held further that the plaintiffs,-ap- 
pellants, then minors, had notsuch a sepa- 
rate interest from that of the manager and 
the other adult members of the joint family 
as would enable them toavoid the estoppel 
employed by the said section of the Trans- 
fer of Property Act,and consequently that 
they were estopped in common with the rest 
of the family. The learned Oounsel who 
appeared for respondents Nos, 1 to 6 in this 
appeal. confined his argument to this point 
and endeavoured to uphold the High 
Court's judgment by relying on the provi- 
sion of s. 41, Transfer of Property Act, 

Their Lordships do not think it necee- 
sary to consider or decide the question 
whether Paltu's conduct, after his release 
from prison, amounted to an implied con- 
sent on his part to Phalgu being the osten- 


‘sible owner, for, even itit did, such cone- 


ent, in their Lordships’ opinion, in view of 
the facts of this case, would not affect the 
rights of his minor sons, viz., the plaintiffs- 
appellants. Their Lordships, however. must 
not be taken to affirm the finding of the High 
Court in this respect. Before considering the 
application of s.41, Tranefer of Property Act 
to the case of the. plaintiffs-appellants it is 
desirable to refer to s.7 of the same Act:. 
^" Every person competent to contract and 
entitled to transferable property, or autho- 
rized to dispose of transferable property not 
his own, is competent to transfer such pro- 
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perty either wholly, or in part, and either 
absolutely or conditionally, in the circumst- 
ances, to the extent and in the manner, al- 
lowed and prescribed by any law for the 
time being in force.” 

It is to be noted that the power to trans- 
fer described in the section is qualified by 
the concluding words, viz., to the extent and 
in the manner allowed and prescribed by 
any law for the time being in force, 

Now Munnu Lal was the head of the joint 
Hindu family which was governed by the 
Mitakshara Law at the time of the execu- 
tion by him of the deed, dated 8th May, 
1915. His power under such law to alie- 
nate the immoveable ancestral property of 
the joint family was limited, and he could 
not make any alienation of the ancestral 
house, the subject-matter of the suit, unless 
he obtained the consent of the other mem- 
bers of the joint family, if they could give 
it, or unless there was some established ne- 
cessity to justify the transaction. 

In this case, neither of the two condi- 
tions was fulfilled. The plaintiffs-appel 
lants were minors, and they did not 
and could not give their consent, and there 
was no established necessity for the trans- 
action, inasmuch as it has been decided 
that the deed was a sham transaction. Oon- 
sequently, no property passed by the said 
deed to Phalgu, 

The question then arises whether the 
plaintifis-appellants are prevented by the 
terms ofs, 41, Transfer of Property Act, from 
recovering possession of the said house. The 
terms of the section are as follows: 

“Where, with the consent, express or 
implied, of the persons interested in im- 
moveable property, a person is the osten- 
sible owner of such property and transfers 
the same for consideration, the transfer 
shall not be voidable on the ground that 
the transferor was not authorized to make 
it, provided that the transferee, after taking 
reasonable care to ascertain that the trans- 
feror had power to make the transfer, has 
acted in good faith.” 

There is no doubt that the plaintifis-ap- 
pellants were persons interested in the said 
house within the meaning of the section, at 
the time of the said deed, dated 8th May, 
1915. The house was immoveable ancestral 
property, and the family being governed by 
Mitakehara Law, each of the plaintiffs-ap- 
pellants acquired a proprietary interest in 
such ancestral property by his birth. 

There is no suggestion that they gave any 
express consent to the transaction or to 
Phalgu being treated as the ostensible 
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owner of the said house. Nor can any suck 
consent be implied, for the plaintiffs-ap- 
pellants were minors at the date of the said 
deed of sale and at all material times. By 
reason of such minority they were not 
competent to enter into any contract, or to 
authorize any contract with relation tothe 
said immovable ancestral property. 

The learned Judges of the High Oourt 
however, as already stated, thought that if 
the manager and the adult members of the 
family consented to Phalgu being the osten- 
Bible owner of the said house, the plaintiffs- 
appellants being then minors, had no such 
separate interest “ as would enable them to 
avoid the estoppel employed by s. 41." 

Their Lordships cannot accept that con 
clusion. The proprietary interest of each 
of the plaintiffs-appellantsin the said joint 
ancestral house was acquired by birth, and 
was equal to the proprietary interest of the 
adult members of the joint family. In their 
Lordships’ opinion, there is no reason why 
full effect should not be given to the plain 
language of s.41, Transfer of Property Act, 
and if that be so, it is clear that Phalgu was 
not the ostensible owner of the said ancestral 
family house with the consent, express or im- 
plied, of the persons interested in the said 
ancestral house, inasmuch as the plaintiffs- 
appellante, who had an interest in the said 
house, did not and could not by reason of 
the disability of infancy give their con- 
sent. 

In their Lordships’ opinion, therefore, the 
plaintifis-appellants are not prevented by the 
terms of s. 41, Transfer of Property Act, from 
alleging that the deed of 8th May, 1915, was 
merely a sham transaction and that Phalgu 
had no authority to transfer the said house 
to the defendants. 

In view of the above mentioned conclusion 
it is not necessary for their Lordships to con- 
sider the question as to which of the Courts 
in India arrived at different conclusions, 
namely, whether the defendants took rea- 
sonable care to ascertain that Phalgu had 
power to make the sale and whether they 
acted in good faith. For, even if they did, 
B. 41, Transferof Property Act, will not avail 
them, inasmuch as Phalgu was not the 
ostensible owner of the said house with the 
consent, express or implied of the plaintiffs- 
appellants who had an interest therein. 

In view of the fact that Phalgu had no. 
title in the said house which he could trans- 
fer to the defendante,and inasmuch as the 
defendants were not protected by the provi- 
sions of 8.4], Transfer of Property Act, the 
defendanis must beheld to have obtained no 
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title to the said house. Consequently, the 
decree of the Subordinate Judge, that the 
plaintiffe should recover possession of the said 
house wascorrect, andinasmuch as no ob- 
jection is now raised to the condition which 
the learned Judge, attached thereto, his 
decree should be restored. 

Their Lordships, therefore, will humbly 
advise His Majesty that the appeal should 
be allowed, the decree of the High Court set 
aside, and the decree of the Subordinate 
‘Jadge, dated 6th August, 1925, and the dec- 
ree of the District Judge, dated 10th Nov- 
ember. 1925, shoald be restored, Respond- 
ents Nos, 1 to 6 must pay the plaintiffe-ap- 
'pellants' costs in this appeal and in the 
High Court. 

Appeal allowed. 

Solicitors for the Appellante:— Mr. Hy. S. 
. L. Polak, 

Solicitors for the Respondents:—The Soli- 
citor, India Office. 
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PRIVY COUNCIL. 
APPEAL Fxom THE OALOUTTA HIGH CoukT, 
f February 27, 1931. 
Present :—Lord Blanesburgh, 
Lord Macmillan, Sir Lancelot Sanderson 
and Sir George Lowndes. 
Rai RAJENDRA KUMAR GHOSH 

BAHADUR AND OTHER8— ÀPPBLLANTS 

versus 

RASH BEHARI MANDAL AND O1BERB 

—RR:3PONDENTSB, 

Civil Procedure Code (Act V of 1908), s. 110—Ap- 
peal to Privy Council—Conditions—Value of subject- 
' matter of suit—Material date. 

The word ‘and’, in s. 110, Civil Procedure Code, 
means ‘and’ and not ‘or’ and each of the conditions 
mentioned in the section must be separately fulfilled. 

Further, under that section as regards the amount 
er value of the subject-matter of the suit in the 
Court of first instance the material date is that of 
the institution of the suit. [p. 606, col. 1.] 

A certificate of fitness for appeal to the Privy 
Council cannot be granted under s,110 unless these 
conditions are fulfilled. [p. 607, col. 2; p. 608, col. 1.] 


Messrs. W. H. Upjohn and W. Wallach, 
for the Appellants, 

Messrs De Gruyther and B. Dube, for the 
Respondents. 


JUDGMENT. 

Lord Blanesburgh.—This is a plaint- 
iffs’ appeal from a decree of the High Court 
of Judicature at Fort William, in Bengal 
reversing a decree of the Subordinate 
Judge at Khulna and dismissing as against 
the respondents the appellants’ suit. 
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The respondents appearing are 9 out of 
an original concourse of 414 defendants who, 
at the commencement of the litigation on 
30th April,1921, were so far as was physically 
possible, in occupation of an area of lands 
approximately 6,000 bighas in extent situate 
in the OCollectorate of District Khulna, in 
Bengal. The appellants’ claim in the suit 
was to recover from the impleaded defend- 
ants khas possession of these lands, Their 
case in substance, it will suffice to state it 


' in the barest outline, was that the respective 


interests of the defendants in the lands were 
no more than incumbrances within the 
meaning ofs. 11, Bengal Regulation VIII of 
1819, and that the appellants, as auction- 
purchasers of the putni in which the 6,000 
bighas were comprised, had right to avoid 
these incumbrances and recover for them 
selves khas possession of the entirety of the 
lands. Very many of the defendants sub- 
mitted in the courseof the proceedings to 
the appellants’ demand for possession of 
their holdings and at the trial the claim 
was resisted by the respondents alone, the 
area of their occupancies representing a 
mere fraction of the acreage originally in 
suit. The respondents’ resistance had no 
immediate result. Thelearned Subordinate 
Judge, as has been seen, decreed the suit 
against them. On appeal their resistance 
was more successful. By the decree of the 
High Court of 9th February, 1927, the suit 
as against them was dismissed. Hence the 
present appeal, made pursuant to a certifi- 
cate of fitness granted by the High Oourt on 
15th August, 1927. 

To the competence of the appeal so autho- 
rized a preliminary objection was at once 
taken by the appearing respondents, This 
was, they said, “an appeal from a decree 
passed on appeal by a High Oourt” ease (a) 
of s. 109, Oivil Procedure Oode. For sucha 
decree to be appealable to His Majesty in 
Council the requirements of para, 1,8: 110 of 
the Code must be observed, the respondents 
rightly observing that para. 2 of the section 
is in view of the decision of the Board in G. 
Mangammaiv. M. Mahalakshamma (1) at page 
607 inapplicable to the present case. Section 
110 para, 1 provides that “the amount or 
value of the subject-matter of the suit in the 
Court of first instance must be ten thousand 
rupees or upwards and the amount or value 
of the subject-matter in dispute on appeal 


(1) 121 Ind, Cas. 513; A. I, R. 1930 P. O. 44; 57 I. A 
56; 53 M. 167; 31 L. W.292; 34 O, W. N. 235; 32 Bom 
L. R.517; 51 O. L. J. 168; 58 M. L. J. 184; (1930) M. 
W.N. 193; 118 L. T 698 (P. C.). 
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to his Majesty in Council must be the same 
sum or upwards.’ 

In granting a certificate that the case was 
a fit one to be taken to His Majesty in 
Council the High Oourt in the respondents’ 
submission had omitted to have regard to 
the fact that the value of the subject-matter 
of the suit in the Court of first instance had 
at the instance and on the evidence of the 
appellants themselves been found to be 
Rs. 5,100 and no more. The respondents 
accordingly objected that in these circum- 
stances there was no warrant in law for the 
certificate which the High Court had rgrant- 


ed that the appeal was incompetent and. 


ought not to be entertained. This objection 
of the respondents fatal to the appeal if well 
taken wasatonce argued as a preliminary 
issue and with it this judgment is alone 
- concerned, 

The true effect of s. 110 of the Oode as 
above quoted is in two presently relevant 
respects well settled by authority. First 
the word.“and” where it occurs in the 
section means “and” and not "or": each con- 
dition must be separately fulfilled. Secondly 
as regards "the amount or value of the 
subject-matter of the suit in the Court of 
first instance" the material date is that of 
the institution of the suit., The facts relied 
upon by the respondents in support of their 
objection must be regarded with the true 
although not perhaps the obvious construc- 
tion of the section in view. Thus regarded, 
: these facts are so striking that, as their 
Lordships think, it must have been through 
: gome oversight that their compelling 


significance was not apparently fully appre- . 
- of his opinion the deponent 


- ciated in the High Court. 

“The question of the value of the suit at 
the date of its commencement was from the 
outset a matter of controversy. As plaintiffs 
the appellants, in their plaint, stated the 
value of the lands brought into suit to be 
Rs. 5,000, and they restricted their claim for 
mesne profits to Rs. 100. It was at once 
objected by the Sheristadar that the plaint 
had been undervalued and the appellants 
were directed to produce their auction sale 
certificate to assist the Oourt in determining 
the proper value. On 28th April, 1921, 
apparently in the absence ef the parties, the 
Court fixed that value at “about Rs. 50,000" 
and directed the appellants to pay within 
15 days the sum, which on that footing 
represented the deficit Oourt-fee. Against 
the order go made the appellants, on 13th 
May, 1921, petitioned the Oourt. In their 
petition they stated that the sum of 
Rs, 5,000, at which they had valued their 
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plaint, was the proper imarket-value of thé 
lands in suit, ascertained after careful 
inquiry: that the stamp paid by them was 
proper and adequate, snd no excess Court- 
fee was leviable upon the plaint. They also 
offered to adduce evidence that their valua- 
tion was correct and they prayed that the 
operation of the order complained of might 
be suspended pending the final disposal of 


` their objection to it. In response to the 


appellants’ petition, the Oourt, on 13th May, 


1991, made an order which, after stating 


that the market-value of the lands in suit 


.could not bedetermined unless the. Court 


got an idea as to the area of the lands 
under cultivation and as to the produce, 
directed the appellants tofile an affidavit 
stating the area of culturable lands and the 
approximate produce per bigha and valua- 
tions of those lands. In obedience to that 
direction the appellants duly filed, on 19th 
May, 1921, an affidavit of Jogendra Nath 
Ohakrabarti, who was then and had been 
for seven years the Naib of Taraf Sahapur 
belonging to the appellante, aud who spoke 
with an intimate knowledge of the lands in 
question for 25 years. Their Lordships 
would at once emphasize & fact which has 
apparently escaped notice in India, that 
this affidavit is the sworn statement filed by 
the appellants as to the then value of the 
lands in suit; that it' remains the only 
evidence upon that subject; and thatthe 
appellants have never sought to withdraw 
ihe affidavit nor inany respect to correct 
or qualify its statements. Andit is clear, 
preciee, and unambiguous. After giving 
in the earlier paragraphs elaborate reasons 
thus states 
the conclusion of the whole matter; 
“On the aforesaid grounds the value of 
the lands in suit can by no means exceed 
Rs. 5,000. This is true to my knowledge.” 

The affidavit was. accepted by the Oourt 
of the Subordinate Judge, and the plaint 
was ordered to. be registered with no in- 
crease of Court-fee. 

But the matter did not rest there. In the 
written statements of the respondents or 
of some of them, it was again objected that 
the value of the suit land was higher than 
that stated in the plaint, and upon that 
allegation the following issue was framed : 
“Is the suit properly valued and stamped”, 
on which issue the finding of the learned 
Subordinate Judge, in his judgment on 27th 
September, 1924, after trial, was that it had 
not been shown on the respondents’ side 
that the stamp paid on the plaint was in- 
sufficient. And that was the end. The 
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finding was, for the purposes of their appeal 
to the High Oourt, accepted also by the 
present respondents. They valued their 
appeal, in respect of their fractional acreage 
at the proportionate figure of Rs. 400,a 
valuation accepted both by the officials of 
the High Oourt and by the present appel- 
lante, and the appeal proceeded without 
check on the score, 

Upon findings so clear, it is not easy 
. to assign responsibility for the confusion 
_in this matter which, with results dis- 
. astrous in the matter of wasted expen- 
diture, crept into the subsequent proceed- 
ings. It is probably traceable to the 
terms of the appellants’ petition to the 
` High Court, on 20th May 1927, for leave 
to appeal to His Majesty in Council from 
the decree against them of 9th February, 
1927. In para. 16 the appellants say: “The 
. value of the subject-matter of the suit 
in the Court of first instance is above 
ten thousand rupees and the value of the 
subject-matter in the dispute ou appeal 
to His Majesty in Council is above ten 
thousand rupees,” 

The allegation, it will be seen, is taken 
almost textually from s. 110 of the Code, 
but with 8 variation which suggests the 
assumption that the values in. each case 
need only be the values at the date of the 
petition, and not, to take only the subject 
matter of the suitin the Court of first in- 
stance, its value at the date of commence- 
ment in this cage more than six years before. 
And this assumption seems to have been ac- 
cepted by the High Gourt, for, in spite of 
an affidavit on behalf of the respondents in 
which it was stated that the subject-matter: . 
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of the suit in the Oourt of first instance; : 
‘reasoning of the learned Judges or their 


had been determined at Rs. 5,000, the 
High Oourt, on 20th June, 1927, ignoring 
that fact altogether and stating that there 
wasadispute between the parties as re- 
gards the value of the subject-matter of 
appeal to His Majesty, directed the Court 
of first instance purporting to act in terms 
of O. XLV,r.5,to inquire into the matter 
and to submit a report as regards that 
value and nothing more. 

On 25th July, 1827, the learned Subordi- 
nate Judge duly made his report as so 
directed, and in the result found that the 
value referred to was not less than 
Re. 20,000. 

The report, as was right, left entirely un- 
touched the value of the property in suit in 
the Court of first instance. No euch question 
' was referred, But the affidavit on that 
subject of Naib Jogendra is alluded to in the 


-forward by the 


-of the institution of the 
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report. It had, it would seem, been vouched 
by the respondents for the purpose of the 
showing that the high valuation of a mere 
fraction of the property then being put 
appellants could not be 
accepted. And its correctness wag appa- 
rently taken for granted on all sides, 
because in his report the learned Judge 
answers the respondents’ argumenti by 
stating that the affidavit refers to the date 
suit in 1921; 
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that six years had passed and that 
the Settlement Record shows very 
clearly thet in the interval the 


quantity of land under cultivation had 
greatly increased. In other words no doubt 
is by the report cast upon the correctness 
of the affidavit either by the learned Judge 
by the appellants, or by anyone else. It 
remains the authentic record of the fact 
to which it deposes, : 
_In that position of matters the applice- 
tion for the grant of a certificate finally 
came before the High Court on 15th August 
1927, and that day it was granted. The 
original valuation in the Court of firat 
instance is regarded by the learned J udges 
as being merely a question of Oourt-fees 
paid by the appellants after challenge of 
their valuation. The case they say had 
been treated as a case of first appeal to the 
High Court; that consequently the under 
valuation, if such there was, had not affect- 
ed the course taken by the case upon 
appeal; and that in the circumstances there 
was no estoppel. The report as to the 
value of the subject-matter of appeal was 
unexceptionable and the correct course was 
to grant the certificate as asked, 

The Board is unable to accept either the 


conclusion. They have not 

themselves to what was really 
question, namely whether the a 
had established that each of the two condi- 
tions imposed by s. 110 had been Beparate- 
ly fulfilled. In truth, the appellants had 
not even attempted to establish the first of 
these conditions, Their own evidence on 
the subject negatived the case which it 
was necessary for them to prove, And no 
question ofeatoppel arose for the reason 
that the appellants did not attempt to 
question the correctness of the evidence 
they ‘had adduced, nor did they express 
any desire either to vary or to qualify it, 
It is unnecessary for their Lordships to 
express any opinion upon the question how 
farany such attempt could, in his case 
have succeeded had it been made, It wag 


addressed 
the only 
ppellants 
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never made. In the řėsult their Lordships 
cannot escape from the conclusion that 
the certificate of fitness was unwarranted 
and it must be disregarded. The Board is 
not in a position to entertain the appeal. 
It ought, irrespective of merits or other- 
wise, to be dismissed with costs. And 
their Lordships will humbly advise His 
Majesty accordingly. 
EV Appeal dismissed. 

Solicitors for the Appeliants:—Mr. H, S, 
L. Polak, 

Solicitors for the Respondents:—Messra. 
Watkins & Hunter, 


`: PRIVY COUNCIL. 
APPEAL FROM THE ALLAHABAD Hiem Couar, 
February 24, 1931. 
Present :—Lord Macmillan, Sir 
Lancelot Sanderson, Sir George Lowndes 
and Sir Dinshah Mulla. 
A PLEADER—- PETITIONER 
versus 
TAE JUDGE or tuk HIGH COURT or 
.J UDIOATURE ar ALLAHABAD— 
, RESPONDENTS. 


Letters Patent (All.), Art. 8— Enquiry into conductiof 
legal practitioner—Procedure—Discretion of Court— 


Applicability of procedure laid down by Legal Practi-: 
tioners Act —Enquiry by Judges who heard: civil case. 


in connection with which charges .arose, impropriety 
of —Enquiry before criminal proceedings, legality of. 

While it is not incompetent for the High Court 
to deal under Art. 8, Letters Patent, with charges of 
a criminal nature against a practitioner unless 
and until these have been investigated by a Criminal 
- Court, itis eminently fitting that in such cases the 
criminal prosecution should precede any disciplinary 
decision, ` 

Article 8, Letters Patent, prescribes ,no special 


procedure for dealing with complaints against the. 


conduct of Vakils practising before the Court, and 
. merely empowers the Oourt “to remove or suspend 
from practice on reasonable cause” Advocates, Vakils 
or Attorneys-at-law ofthe Court. The procedure to 
be followed in such cases is thus left to the discretion 
of the Court, but it is manifest that where such grave 
charges are involvedas were scrupulous care should be 
takento see, notonly that justice is done, but also 
that justice should seem to be done, An appropriate 
` guide in dealing with such cases is tobe found in 
the disciplinary provisions of the Legal Practitioners 
Act XVILI of 1879. 

It is undesirable that an investigation under Art. 8, 
Letters Patent, into the conduct of a legal practi- 
tioner should proceed before the same Judges as have 
. heard the case out of which the charges arose. Such 
charges should be enquired into.by a tribunal which 
has had no previous association with the matters in 


issue, 
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Messrs. A. M. Dunnüié and K. V. L. Nara- 
simham, for the Petitioner. 

Mr. W. Wallach, for the Respondents. 

- JUDGMENT. 

Lord Macmillan.—The High Court 
of Judicature at Atiahabad, on 25th June, 
1930, found the petitioner guilty of certain 
charges made against him under Art. 8, 
Letters Patent, of the Court, andordered his 
name tobe struck off the roll of Vakils 
practising before them. He now cravés 
special leave to appeal against this order. 
At the conclusion of the hearing their 
Lordships intimated that they were unable 
to advise His Majesty that a case for 
special leave had been made out, and 
stated that they would embody their 
reasons in a written judgment.’ This 
they have now done, 

It appears that in 1929 a suit founded 
on two bonds was instituted in the Oourt 
of the Munsif of Banda at the instance of 
Samarjit, a brother-in-law of the petitioner 
against Dinkar Singh and another. While 
this suit was pending before the Muneif, 
Dinkar Singh presented an application 
to the High Court complaining of the 
conduct of the petitioner who, he alleged 
had acted improperly in procuring the exe- 
cution ofthe bonds on which the suit was 
based, and had failed to disclose to the 
Court the circumstances in which the 
bonds had come into existence. The 
Ohief Justice referred the application to 
three Judges of the High Oourt for in- 
vestigation, but the inquiry was postponed 
to await the disposal of the civil suit. 

On 6th August, 1929, the Munaif. gave 
judgment in the civil suit in favour of 
the plaintiff. Against this judgment Dinkar 
Singh lodged an appeal which, by order 
was transferred tothe High Court, and 
was there heard by the three Judges 
before whom the application against the 
petitioner was theh pending. On 6th 
May, 1930, the High Court allowed the 
appeal in the civilsuit, reversed the judg- 
ment of the Munsif, and pronounced decree 
infavour of the defendant Dinkar Singh. 
On the same day the Judges, who had 
thus disposed of the appeal inthe civil 
suit, issued a notice to the petitioner 
calling upon him to show cause why he 
should not be dealt with under Art, 8, 
Letters Patent. 

The charges formulated against . the 
petitioner "were as follows: ' 

"l. In giving evidence in Original Suit 
No. 324 of 1929, in the Qourt of the- Muneif 
of Banda he committed perjury in respect 
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of the following statements. [Here follow 
three statements quoted from the evidence 
of the petitione] . 

2. He filed a false fee 
the said case, ` 

3. He abetted Samarjit in the filing of 
false Suit No. 324 of 1929 in the Court of 
the Munsif of Banda. . ' 

4. He entered into a champertoua agree- 
ment with Dinkar Singh to aid Meda 
Singh in filing and prosecuting a suit for 
the iecovery of village Obhaitara on 
terms that he should receive no fees in 
connexion with the said suit, but should 
supply the necessary money for the ex- 
penses of the said suit, and on condition 
that, if the village was recovered, half 
of it should be given to him by Dinkar 
Singh and Meda Singh.” : 

The petitioner lodged a written state- 
mentin which he objected to the charges 
against him being investigated by the 
same Judges as had dealt with the appeal 
in the civil suit, inasmuch as the charges 
related to matters on which they had 
already decided adversely to him iu 
their. judgment in that suit; he also sub- 
mitted that as he was charged with offences 
which were criminal under the Penal Oode 
he should not be dealt with under the 
Letters Patent unless and until he was 
convicted of these offences after a trial 
in the Oriminal Oourts. The Obief Justice 
addressed a letter to the petitioner stating 
that it was for the Judges before ‘whom 
the matter was set down for hearing to 
dispose of his objection totheir adjudicat- 
ing upon it,and thatif they asked him to 
appoint another Bench he would immedia- 
iely dogo. = 

At the hearing, Counsel for the petitioner 
formally objected to the ‘composition 
of the tribunal, but his objection -was 
overruled and. the inquiry proceeded. 
Objection was taken on behslf of the 
petitioner to the method in which ‘the 
Government Advocate adduced the evi- 
dence of certain witnesses who had 
testified in the civilsuit, and his Counsel 
declined to cross-examine them, He, how- 
ever, cross-examined another witness called 
by the Government-Advocate, and also 
Dinkar Singh, who was re-called for the 
purpose. No evidence was led on behalf 
of the petitioner, but he was directsd by 
the Court to take his stand in the witnest- 
box and was afforded, and fully availed 
himself of, the opportunity of commenting 
upon the judgment in the civil suit appeal 
which was read over to them, y 
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In the present pétition it is stated that 
towards the conclusion of the proceedings 
the Court thus addressed the potitioners’ 
Counsel: “We have been all through moved 
bythe desire to give H every facility 
for clearing himself, and cannot fail to be 
impressed by his failure to produce 
Samarjit and by the way he has refrained 
from coming to close quarters with the 
real points in the case." 

The petitioner's Counsel replied: ‘We do 
not suggest that your Lordships have not 
given us every possible opportunity and are 
grateful for the care with which the record 
has been kept." 

After sundry further, procedure the peti- 
tioner's Counsel and the Government Advo- 
cate addressed the Court, which reserved 
judgment, and thereafter found the four 
above charges fully established, and ordered 
the petitioner to be struck off the roll 
of Vakils of the Court. 

Before their Lordships the main ground 
on which it was submitted that special 
leave to appeal should be granted was that 
the constitution of the Court by which the 
charges against the petitioner were investi- 
gated prevented him from having a fair 
and independent inquiry into the grave 
allegations against him, as the Court had 
already prejudged the issues in the civil 
suit out of which they arose. 

Their Lordships ara not tobe taken as 
commending the course which was adopted 
in the High Oourt. It is true that 
Art. 8, Letters Patent, prescribes no special 
procedure for dealing with complaints 
against the conduct of Vakils practising 
before the Court, and merely empowers the 
Court "to remove or suspend from practice 
on reasonable cause" Advocates, Vakils or 
Attorneys at-law of the Oourt. The pro- 
cedure to be followed in such cases is thus 
left to the discretion of the Court, but it 
is manifest that where such grave charges 
are involved as were made in the present 
ease, scrupulous care should be taken to see, 
not only that justice ia done but slso that 
justice Should seem to be done. An appro- 
priaíe guide in dealing with such cases is 
to be found in the disciplinary provisions 
of the Legal Practitioners Act, XVIII of 
1879, as was pointed out by their Lordships 
in the recent ease of T. C. A. Anandalwan 
v. Judges of the High Court of Judicature at 
Madras (1), 

Presumably if was thought that the 
Judges who had heard the appeal in the 


(1) 123 Ind, Cas. 184; A, I, R. 1930 P. G, 144 (P. 0.) 


B10 — 


civil suit and were conversant with all the 
facts of the case were best qualified to pass 
judgment on the conduct of the petitioner 
in relation to it; but while the Judges who 
dealt with the petitioner’s case no doubt 
acted within their jurisdiction and showed 
every desire to give him a full and fair 
hearing, their Lordships are clearly of 
opinion that it is undesirable that such an 
investigation should proceed before the 
game Judges as have heard the case out 
of which the charges arise. Where the 
accused's defence involves a challenge of 
the previous decision of the Judges before 
whom he is arraigned, it is obvious that this 
must occasion embarrassment on his part. 
Accordingly, while their Lordships do not 
find in the circumstances of this case any- 
thing which would lead them to believe 
that there has been such a miscarriage of 
justice as would justify them in advising 
His Majesty that special. leave to appeal 
should be granted, they desire to emphasize 
the propriety of such charges being investi- 
gated by a tribunal which has had no 
previous association with the matters in 
issue. S 

"Their Lordships think it right to add 
that while they do not take the view that 
it is incompetent for the High Court to 
deal under Art. 8, Letters Patent, with 
charges of a criminal nature against a 
practitioner. unless and until these have 
been investigated by a Criminal Court they 
regard it as eminently fitting thet in such 
cases the criminal prosecution should pr:- 
cede any disciplinary decision. With these 
observations and for the reasons stated, their 
Lordships have humbly advised His Majesty 
that the petition should be refused. 

a. Petition rejected. 

Solicitors for the Petitioners:—Mr. Hy, 
S. L, Polak, 

Solicitors for the Respondents:—The Soli- 
titor, India Office. 


PRIV Y COUNCIL 
APPEAL FROM THE ÜALOUTTA HiGH Court. 
: March, 24, 1931. 
Present:— Lord Macmillan, Sir George 
Lowndes and Sir Dinshab Mulla.4 
BHUPENDRA NARAYAN SINHA 
BAHADUR-—APPELLANT 
versus 
RAJESWAR PROSAD BHAKAT 
AND OTHBRS— RESPONDENTS. 
Patni tenure—Right to minerals—Express grant, 
necessity af—Construction of werds—Adverse posses- 
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sion of minerals—Ochre and stone—Advérse posses- 
sion of stone; whether implies adverse possession ,of 
Ochre—Onus of proof—Limitation Act (IX of 1908), 
Sch. I, Arts. 142, 144—Civil Procedure Code (Act V of 
1908), O. Ir. 10—Power to transpose pro forma defend- 
ant as plaintiff. : 

With regard to right to minerals, patni tenures are 
generally on the same footing as other permanent, 
heritable and transferable tenures created by a 
zemindar, and the sub-soil rights will only pass under 
a putni,asin the case of the other tenures referred 
to, when granted in express terms. 

Bejoy Singh Dudhoria v. Surendra Narayan Singh 
(D, Gobinda Narayan Singh v. Sham Lal Singh (2), 
referred to. 

The words ‘chaya hrad’ (shades and lakes) and daro 
bast hakuk (with allrights) are not sufficient to pass 
sub-soil rights to the grantee, 

Girdhari Singh v. Megh Lal Pandey (3), Bejoy Singh 
Dudhoria v. Surendra Narayan Singh (1) referred to. 

The stone and the ochre must be regarded as 
separate portions of the sub-soil, of whichthere may 
be separate ownership and separate possession. 

Upon a grant of the surface rights by a zemindar, 
he remains in the eye ofthe law in possession of the 
sub-soil. Oases of adverse possession of mineral 
rights have, therefore, to be decided under Art 144 
Limitation Act, rather than under Art. 142, and the 
trespasser must establish adverse possession whether 
he is the grantee ofthe surface or a stranger. 

Jones v. Chapman (4), Bristow v. Cormican (5), Sec- 
retary of State v. Krishnamoni Gupta (6) and Kumar 
Basanta Roy v. Secretary of State (7) referred to. 

There can be separate ownership of different strata 
ofthe sub-soil, at allevents where minerals are 
involved, 

Cox v. Glu (8), Rowbotham v. Wilson (9), referred to. 

Adverse possession of ochre cannot be presumed 
from adverse possession of the superincumbent 
stratum of stone and gravel. 

Low Moor Co.v. Stanley Coal Co, (10) ‘Nageshwar 
Bux Roy v. Bengal Coal Co (11) referred to. . 

Where certain persons who ought to have joined 
as plaintiffs are impleaded as pro forma defendants 
anda technical objection is raised on this ground 
the Court has power at any stage of the proceedings 
to remedy the defect under O.1r.10, Civil Procedure 
Oode, by adding the pro forma, defendants as co- 
plaintiffs and a such a course should. always be adopted 
whereitis necessary for a complete  adjudication 
upon the questions involved in the suit and to avoid 
multiplieity of proceedings. . 

Messers, A. M, Dune, and B. Dube for the 


Appellant, . 
Dr. H. R. Majiot, for: the  Respond- 
ents. 
JUDGMENT. - 


Sir George Lowndes.—The ques- 
tion for determination in these consolidated 
appeals is as to the sub-soil rights in a hill 
in Mauza Nalhati, in the Birbhum District. 
There, beneath a stratum of stones and 
gravel, & valuable deposit ofyellow echre 
hes been found, whichis claimed by both 
parties, by the appellant as the zemindars 
and by the respondents as’ darputnidars 
holding by virtue of two putni- grants dating 
from 1861. The respondenis have worked 
the deposit on a considerable scale and have 
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sold the ochre, for which there seems to be a 
ready markét. ^ : , 
The suit was instituted by the appellant 
on 12th December, 1919, for a declaration 
of his ownership and possession of the 
subsoil, and an injunction restrain- 
ing the respondents from digging’and remo- 
ving the stones, earth or minerals, including 
the ochre, and claiming a large sum as 
damages, “The respondents pleaded that 
the sub-soil rights had passed to them under 
the putnis and darputnis, and alternatively 
that they had acquired a prescriptive right 
to them by adverse possession. A further 
question was also raised as to the title of 
the appellant. He was the eldest of four 
brothers, representing a zemindari known 
as the Nashipur Raj which he alleged to be 
an impartible estate vested in him alone. 
He joined his brothers as pro forma defend- 
ants to the suit and they supported his 
claim. The Subordinate Judge of Birbhum 
by whom the suit was tried, held that the 
respondents were entitled to remove the 
superficial stratum of stones and gravel, but 
not the underlying ochre, and that they had 
acquired no title to this by adverse posses- 
ion, He gave the appellant the declaration 
and injunction asked, in respect of the 
minerals, but holding that his sole title to 
the zemindari was not established, gave him 
only a quarter of the damages proved in 
respect of the removal of ochre which he 
estimated at a total sum of Rs. 44,800. 

Both parties appealed to the High Oourt. 
For the appellant it..was contended that 
the Subordinate Judge was wrong in hold- 
ing the respondents entitled to remove the 
stones and gravel and that he ought to 
have awarded to him the full amount of 
the damages claimed, and not a quarter 
share only, His appeal met with no success 
on either point and was dismissed. The 
respondents’ appeal raised the question 
of their title under the putnis to all sub-soil 
rights, and of their adverse possession of the 
ochre deposit. The High Court allowed 
their appeal under both heads, with the 
result that the appellant's suit was dismiss- 
ed with costs, Ssparate appeals have been 
taken. in the usual course to His Majesty 
in Oouucil, which have been consolidated, 
and all the questions above referred to have 
been raised before the Board, 

- The- disposal of the respondents’ claim 
to the sub-soil rights in virtue of their title 
now presents little. difficulty, It was until 
recently thought that under a putni grant 
sub-soil rights passed to the putnidar unless 
expressly -excluded and the High Oourt in 
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so holding followed previous decisions to 
that effect in India. It was, however, deter- 
mined by this Board in Bejoy Singh Dudh- 
oria v, Surendra Narayan Singh (1), that 
unless the terms of a putni lease showed an 
intention to grant a right of user other than 
that to which the zemindari lands were 
subject at the date of the grant, no other 
right passed tothe grantee, and thatsuch 
general words as "ineluding all interests 
therein" were not sufficient to pass a right 
to excavate brick-sarth. The putni in that 
Cass was an ordinary putni grant "according 
to the provisions of Bengal Regulation VIII 
of 1819" and their Lordships think that the 
effect of the decision is to put putni tenures 
generally in this respect on the same footing 
as other permanent, heritable and transfer- 
able, tenures created by a zemindar, and that 
the sub-soil rights will only pass under a 
putni, as in the case of the other tenures re- 
ferred. to when granted in express terms: sea 
aco Narayan Singh v. Sham Lal Singh 
(2). 

It has been suggested, however, that there 
&re worda in the present grant which are 
apt to pass these rights, and various obscure 
phrases are quoted as having this effect. 
Thus “chaya hard,” which is translated 
“shades and lakes” is said, by some supposed 
mythological reference, to include every- 
thing from the sky to the centre of the 
earth. But none of the Judges before whom 
the case has come has ventured so to 
expound the words, and their Lordships 
can hardly be expected todoso. The words 
daro bast hakuk, "with all rights," are also 
relied on and itis pointed out that they 
were treated as of some significance in the 
judgment of the High Oourt, They ara 
however, regarded there not as words of 
express grant but merely as indicating 
that nothing was expressly excluded which 
in the view of tie High Court was the pro. 
per test, Their Lordships think that these 
words are in themselves of no more signific- 
ance than the expression * mai hak hakuk,” 
which was held not to be sufficient in 
Girdhari Singh v. Megh Lal Pandey (3), or 


(1) 111 Ind. Cas. 345; A, I. R. 1928 P. O. 234355 
L A. 320; 560.1;480.L. J. 268; 55 M. L. J. 456; 
(1928) M. W. N. 841; 330. W. N.7; 28 L. W. 855; 
10. P. L. T.66; 26 A. L. J. 1233 ; 13 R. D. 30 (P. O) 

(2) 131 Ind.Cas,753; A, I.R. 1931 P. O. 89.53 O 
L.J, 233; 350, W. N. 521; (1931) M. W. N. 435; 


P.C. 

: (3) y Ind,Oas,651; A. IR. 1917 P.C. 163; 44 
I. å. 246; 45 0.87; 22 M. L. T. 358; 15 A. L. J. 851; 
33M.L.J.687;3 P. L.W. 169; 26 O. W. N. 584; 
(1917) M, W. N. 232 ; 22 O. W, N. 201; 7 L. W 90; 
20 Bom. L. R. 64 (P. 0). 
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the corresponding words in Bejoy Singh’s 
case (1) andthat the valuation placed upon 
them by the Subordinate Judge was 
correct. Their Lordships must, therefore, 
hold that the sub-soil rights in the hill in 
question did not pass to the putnidars 
or from them to the respondents under, or 
by virtue of, the grant. 

The question of adverse possession 
perhaps presentsgreater difficulties. It has 
not been seriously disputed before the 
Board that the respondents have been 
quarrying and removing the stone and 
gravel from pits opened in all parts of the 
hill for more than 12 years before suit, but 
itis,their Lordships think, clear that the 
ochre deposit has not been worked as such 
for more than six or seven years at most. 
No doubt some ochreous earth would be 
removed with the stone, but merely as a 
waste product. Thestones and gravel were 
used for road making and ballast,and the 
evidence is that the yellow earth would be 
washed out by therain and it was evidently 
of no use for the purposes to which the 
stones and gravel were put. The ochre 
deposit was only exposed when tke zuper- 
ficial layer of stone was removed. It ar- 
peared at firs in whatis described as 
cylindrical form, and only aia lower level 
still in the form of a solid deposit. Quarry- 
ing leases for stone had been granted by 
the darputnidars.at all events since 1903, 
but the first léasé of the ochre earth is dated 
4th August 1915, and it is noticeable that 
it purpcrts to reserve tothe lessors (the 
respondents) the rights in the stone and 
gravel, thus clearly distinguishing them as 
separate commodities, 

On the conclusion to which their Lord- 
ships have come that only the surfece 
rights passed under the putnis, it is clear 
that the respondents have acquired a title 
by adverse possession to the stone and 
: gravel over the whole of the hill It is 
equally clear that there has been no adverse 
possession for the statutory period in 
_ respect of the ochre, if it can be treated as 
something separate from the overlying 
stratum and capable of separate ownership. 
. The Subordinate Judge was of opinion that 

the right to the stone passed under the 
puint grants as being the only natural 
suriace product of the hill, but that tke 
working and removal of it did not consti- 
tute adverse possession of the underlying 
deposit. The High Oourt thought that it 
did, and that time ran against the appellant 
in respect of all sub-soil rights from the 
time when the quarrying began. Their 
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Lordships think that the stone and the 
ochre must be regarded as separate portions 
of the sub soil, of which there may be 
separate ownership and separate possession, 

There can be no doubt that upona grant 
of the surface rights by a zemindar, be 
remains in theeyeof thelaw in, possession 
of thesub soil. It may be only constructive 
possession, and that is in one sense nothing 
more than the right to take physical posses- 
sion. But the doctrine that "possession 
follows title" is well established : see per 
Maule, J., in Jones v. Chapman (4) and the 
remarks of Lord Blackburn in Bristow v. 
Cormican (5). So, while lands are sub- 
merged, constructive possession is with the 
true owner, and that, though immediately 
prior to the diluviation physical possession 
had been with the adverse claimant: Secre- 
tary of State v. Krishnamoni Gupta (6) and 
Kumar Basanta Roy v. Secretary of State 
(7). It is for this reason that cases as to 
adverse possession of mineral rights must: 
ultimately fall to be decided under Art. 
144, Limitation Act, rather than under Art. 
142. Oncetitleis proved or admitted to 
be in the zemindar he will be presumed to 
continue in possession until adverse posser- 
sion by the trespasser is established, and 
that, whether the trespasser is the grantee 
of the surface or a stranger. Ii is in effect 
only an instance of a shifting onus. 

It is well recognized that there can be 
separate ownership,of different strata of the 
suk-soil, at all événts where minerals are 
involved: see per Wilde, O. J, in Cox v. 
Glue (8), and per Watson B. in Rowbotham 
v. Wilson (9). It is not disputed before 
their Lordships that the ochre in the pre- 
gent case is a mineral : it is indeed establis- 
hed by the evidence; and in this country 
almost every kind of clay of commercial 
use has been so recognized. That the 
deposit in question is a fairly defined 
stratum their Lordships have no doubt. 
Possession, therefore, must be presumed to 
be with the zemindars until adverse posses- 
sion by the respondents for the statutory 
12 years is established. That this cannot 

(4) (1877) 2 Ex, 803. 

(5) (1878) 3 A. O. 641. 

C. 518; 2914.104; 8 Lar. P. O.J. 260 


(7) 40 Ind. Cas. 337 ; A. I. R. 1917 P, C. 18; 44 I 
A.104; 440. 858 1P. L, W.593; 32 M. L. J. 505; 
21 O. W. N. 642; 15 AL. J.398; 25 C. L. J. 487; 
19 Bom. I.R. 480; (1917) M. W. N. 482; 6 L. W. 117; 
22 M. L. T. 310 (P. C.) 

(8) (1848) 5 O. B.533;12 Jur 185 ; 17 L. J. O. 
P.162; 75 R. R. 788. 

(9) (1857) 8 El Bl 123; 3 Jur. (Ns) 1297;5 W, 
R. 820 ; 27 L. J. Q. B. 611; 12 R. R. 472. 
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be presumed from their adverse possession 
of the superincumbent stratum of stone and 
gravel is, their Lordships think, clear. Thus 
in Low Moor Co. v. Stanley Coal Co, (10), the 
Lord Ohancellor (Lord Oairns) says (p. 1897: 
“Tt is true that in cases wherea man has 
entered upon and taken possession of one 
seam ofcoal, and by lapse of time has 
acquired some title toit, the law will not 
assume that his possession extends to all 
the other seams of coal lying under that 
particular one.” 

So too in a very recent case before this 
Board, Nageshwar Bux Roy v. Bengal Coal 
Co. (11), it is laid down that: 
“Where a person without any colour of 
right wrongfully takes possession as a 
trespasser of the property of another, any 
title which he may acquire by adverse pos- 
session will be strictly limited to what he 
has actually so possessed.” 

Their Lordships must hold, therefore, 
thatin the present, case the respondents 
have acquired no title by adverse possession 
to the ochre deposit. 

It remains only to consider the question 
of the appellant's claim to the full sum of 
the compensation assessed by the Sut- 
ordinate Judge, The correctness of the 
amount so assessed has not been disputed 
before their Lordshipe, butit is said that, 
the appellant not having established that 
the zemindari is by custom impartible, he 
cannot in any event be entitled to recover 
more than the quarter ascribable to his 
share in the estate, If the finding as to 
impartibility is correct; the family must 
apparently be joint, and itis perhaps not 
easy to see how any member can recover 
his individual share. But their Lordships 
think that the question of impartibility 
should not have been gone intoin the 
present proceedings. All the members of 
the family were parties to the suit, and 
were at least jointly entitled to the whole. 
The pro forma defendants asked that a 
decree should be passed in favour of the 
appellant. Ifthere was a technical objec- 
tion to this, the Court clearly had power at 
any stage of the proceedings toremedy the 


defect under O. I, r. 10, Civil Procedure: 


Oode, by adding the pro forma defendants 
as co-plaintiffs with the appellant. Such a 
course should,in their Lordships’ opinion, 
always be adopted where it is necessary for 


(10) (1876) 34 L. T (N. s.) 186. 
(11) 130 Ind. Cas.315; A.L.R.1931 P. O. 18; 60 M 
l.J. 183; 33 L. W. 162; 35 O. W. N. 205; 53 C. 
LJ. 81; (1931) M. W.N. 121; 33 Bom. L. R. 425; 
12 P. L. T.251; 15 R. W, 194; 10 Pat, 407 (P, O.) 
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a complete adjudication upon the questions 


- involved in the suit and to avoid multipli- 


city of proceedings. Having regard to the 
conclusions to which their Lordships have 
come upon the other aspects of the appel- 
lant's claim, they feel no difficulty in hold- 
ing that he is entitled to recover from the 
respondents the whole of the sum of 
Rs. 16,800, at which the Subordinate Judge 
assessed the value of the ochre removed by 
them, They think thatthe decree of the 
High Oourt should be set aside and that of 
the Subordinate Judge restored, substitut- 
ing therein the figures [Rs] 46,800 for 
[Rs] 11,700, and omitting therefrom the 
words "of plaintiff's one quarter share." 
and they will humbly advise His Majesty 
accordingly. The respondents must pay 
the costs of the appellant in the High 
Oourt and before this Board. . 

A. Appeal allowed. 

Solicitors for the Appellants:—Messrs, 
T .L. Wilson, & Co. 

Solicitors for the Respondents:— Messrs. 
Francies &, Harker. 





PRIVY COUNCIL, 
APPEAL FROM THN ALLAHABAD 
Hieu Count. 
February 27, 1931. 
Present:—Lord Blanesburgh, 
Lord Tomlin, Lord 
Russell of Killowen and Sir Lancelot 
Sanderson. 
RAM KRISHNA MURAJI—APPELLANT. 
. versus 
RATAN OHAND AND ANOTHER— 
RESPONDENTS. 
Practice—Commission—Leaving mixed questions ef 
law and fact to Commissioner, impropriety of— Hindu 


` Law—Joint family business—Partnership with stran- 


ger—Retirement of stranger—Continuation of business 
under new mame—Effect—Business, whether new 
business—Managers’ powers—Power to  borrow— 
Creditor's duties— Reasonable enquiry. 

The distinction between contracts which are legi- 
timate and genuine trading transactions of a specu- 
lative character and contracts which are simply 


_gaming and wagering transactions is frequently a 


narrow one and difficult of determination even after 
the examination of the parties concerned, the course 
of the business and the nature of the contracts. It 
is not a question which could safely be left 
to the decision of a Commissioner who has no 
materials before him, except certain entries in books. 
[p. 616, col. 2.] 
. Where sucha question was left to the Commis- 
sioner by the High Court on appeal and he was not 
even subjected to cross-examination as to his 
conclusion and the parties were not afforded any 
opportunity of giving evidence as to any of the 
entries upon which the Commissioner based his con- 
clusions : 

Held, that the’ procedure adopted was open to 
serious objection and the proper course would have 
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been to frame the issues and refer the same for trial 
to the Court from whose decree the appeal was pre- 
ferred. [p. 616, col, 2.] 

Where a Hindu family carries on business 
in partnership with another person and on the retire- 
ment of the latter, the business is carried on by the 
family in a new name, the business which till then 
had been carried on for the benefit of the joint family 
does not become a new business in respect of which 
the manager would have no authority to bind the 
property of the co-parceners. [p.617,c01.1.] 

The fact that at a later stage the manager entered 
into speculative transactions would not make such 
a business anew business retrospectively or other- 
wise. [ibid.] 

The manager of a joint family, carrying on a 
business for the benefit of the joint family, has 
authority .to borrow money, if such borrowing is 
necessary fora legitimate and proper purpose of the 
family business, and te secure the same by mortgaging 
the joint family property if the charge so created 
is such as a prudent] owner would make in 
order to benefit the estate. [p. 617, col. 2.] 

. Where the evidence shows that the creditor has 
acted honestly and with due caution and has made 
reasonable enquiries which led him to believe that 
a sufficient and real necessity for the borrowing of 
the money for the purposes of the family business. 
did exist, it is not necessary for him to see to the 
application of the money. [p. 619, col. 1.] 

Hunooman-Persaud.Panday v. Baboo 
Koonwere (1), followed. 


Messrs, A. M. Dunne and B. Dube, for the 
Appellant. 


Munraj 


` JUDGMENT. 

Sir Lancelot Sanderson.—This is 
an appeal by the defendant idol through 
its manager, Ram Lal, against a decree of 
the High Oourt of Judicature at Allahabad, 
dated 22nd April 1¥28, which reversed a 
decree, dated 3lst January 1924 of the 
Subordinate Judge of Cawnpore. 

The suit was brought by Ratan Ohand, 
a minor, under the guardianship of his 
mother, against the said defendant idol 
and one Gulab Ohand, for a declaration 
that a preliminary decree, dated 26th July 
1922 (and the final decree, if any), in Suit 
No. 57 of 1922, in. the Court of the First 
Subordinate Judge of Oawnpore, and decid- 
ed by the Second Subordinate Judge of the 
said Court, is invalid, null and :-void and 
ineffectual against the plaintiff, and that 
the property in dispute, viz, a house in the 
Oity of Oawnpore, the subject-matter of a 
mortgage dated 5th December 1920, is not 
saleable. in execution of the said decree 
Gulab Ohand did not defend the suit: the 
defendant idol filed a written statement 
and contested the plaintiff's claim, 

The Subordinate Judgs, on 3ist January 
1924,made a decree dismissing the plaintiff's 
claim with costs, and dirécted that the 
‘defendant: idolshould get his costs from the 
plaintiff. The minor plaintiff, Ratan Ohand 
appealed against that decree tothe High 
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Court of Judicature at Allahabad which 
on 2nd April 1928; allowed thé appeal, 
directed that the said decree of the Subor- . 
dinate Judge should be set aside, and made 
a declaration that the said preliminary 
decree, made on 26th July 1922, as well as 
the final decree, if any was invalid, void 
and ineffectual as against the plaintiff and 
that the said property was not saleable “in 
execution of the said decree. It is against 
that decree of the High Court that the idol, . 
through his manager, has appealed to His 
Majesty in Council, 

The plaintiff, Ratan Chand, and the de- 
fendant, Gulab Chand, did not file a case, 
and they were not represented on the hear- 
ing of this appeal, The material facts are 
as follows: The defendant, Gulab Chand 
is the adopted son of one Hardeo Dae, and 
the plaintiff, Ratan Ohand isthe natural 
son of one Hardeo Das; Ratan Ohand 
was born after the adoption of Gulab Ohand. 
Hardeo Das was a member of a joint Hindu 
family governed by the the Mitakshara Law. 
He died in 1917. leaving three sons, the 
defendant Gulab Chand, the plaintiff Rattan 
Ohand, and Madan Gopal. : ` 

Hardeo Das until his death, carried on 
business in partnership with his brother- 
in-law, Kalyan Mal, under the name and 
style of Hardeo Das Kalyan Mal. After the 
death of of Hardeo Das, Gulab Ohand act- 
ing on behalf of the members of the joint 
family to which he and Ratan Chand belong- 
ed, carried on the business with Kalyan Mal 
until 9th October 1919. On this date Kal-' 
yan Mal retired from the business, and the 
partnership was dissolved. Madan Gopal 
had died before this time. 

Accounts were taken, the outstanding 
debts due to the partnership were divided, 
and the liabilities, which exceeded the 8s- 
sets, were apportioned. From that date 
viz, 9th October 1919, the business was 
carried on at the same premises, part of 
the joins family property, under ihe name 
of “Hardee ,Das-Gulab Chand,” by Gulab 
Ohand, purporting to act on behalf of the 
joint family. It appears that a new set of 
bcoks was opened on that date, the balan- 
ces of the partnership Hardeo Das-Kalyan 
Mal were not transferred to the new books; 
but the liabilities were debited ina ledger 
account styled "Hardeo Das." These liabi- 
lities were discharged subsequently by 
means Of alienations of property of the joint 
family, as to which no question arises in 
this appeal: ves ee 

Onznd September 1920; Gulab Chand 
applied to the District Judge under the 
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Guardians and Wards Act, viz, Act VIL of 
1890, to be appointed guardian of the person 
and property of Ratan Ohand, the minor 
plaintiff, 

Amongst other matters the petition con- 
tained the following statement: "(k), The 
petitioner and Ratan Ohand, minor, are own 
brothers and the business has been carried 
on jointly for a long time as the firm styled 
Hardeo Das-Gulab Ohand. The firm has 
suffered a loss of about Rs. 35,000, for half 
of which Ratan Chand, minor, also is res- 
ponsible. The proper proceeding for the 
safety of the property of the minor and the 
petitioner appears to be this: that the whole 
or part ofthe house or other property 
mentioned in this application, in which 
one-half is the share of the minor and 
the other half of the petitioner, may be sold 
or mortgaged and the debt paid up and 
the remaining property may be free from 
the charge. As without the certificate of 
guardianship of the said minor, no one 
16 ready to take under mortgage or to pur- 
chase /the property) on account of their 
being the share of the minor, this applica- 
tion is filed for the certificate of guardian- 
ship for the safety of the person and proper- 
ty of the minor." . 

The house in Oawnpore, which is the 
subject of the mortgage hereinafter men- 
tioned, was included in the specification of 
: the property stated in the petition to be 
. joint faimly property., Apparently no 
objection was made to the appointment 
and the District Judge appointed Gulab 
Chand as the certificated guardian of his 
minor. brother Ratan Chand. It was held 
by the High Court in this suit that this 
appointment was improper, as it appeared 
on the applicant’s own' showing that the 
family was a joint Hindu family, and Gulab 

Chand should not have been appointed guar- 
dian of the property of his brother, who was 

a member of the joint family. 

. On 15th September 1920, Gulab Ohand 
applied to the District Judge for leave to 
mortgage the share ofhis minor brother to 
the same extent as he would mortgage his 
own share. That application was granted 
on thesame day. The High Oourt has 
further held in this suit that the order did 
not comply with the provisions ofs. 31, Act 
VIII of 1290, that it did not describe the 
property with respect to which the permis- 
sion was given, and did not specify any con- 
dition. 

On 5th December, 1920 Gulab Chand, 
purporting to act for himself and as the 
certificated guardian of Ratan Ohand, the 
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minor, executed a mortgage of the said 
house in Oawnpore, which was part of the 
joint family property, in favour of the de- 
fendant idol to secure the sum of Rs. 15,000, 
with interest at the rate of one rupee per 
mensem to be compounded at the end of 
three months. The mortgage contained a 
recital that the firm styled Hardeo Das 
Kalyan Mal was discontinued with the con- 
sent of Gulab Chand and Kalyan Mal, and 
that after the shop had been discontinued. 
Gulab Chand and Ratan Ohand, minor, 
started a shop with their own funds, styled 
Hardeo Das-Gulab Ohand. It was further 
recited in the mortgage that the money was 
required for paying the debts of the firm 
of Hardeo Das Gulab Chand, and it is an 
admitted faet that the money borrowed on 
the security of the mortgage, was utilized 
for the payment of debts which had been 
incurred in connexion with the business 
carried on under the name of Hardeo Dae- 
Gulab Chand. 


In 1922 the idol, through its manager, 
Ram Lal, instituted asuit on the mortgage 
against Gulab Ohand and Ratan Ohand, the 
minor. Apparently the Oourt appointed 
Gulab Ohand, the certificated guardian of 
the minor, toactas guardian ad litem for 
himin the suit. The suit was not contested, 
and on 26th July 1922 a preliminary 
decree for the sale of the mortgaged pro- 
perty was made. This isthe decree which 
is impugned by the plaintiff in this suit. 

- As already stated the Subordinate Judge 
dismissed the suit, When the appeal in- 
stituted by Ratan Ohand, the minor, came 
peforethe High Oourt,a new point, which 
was not covered by theissues tried by the 
Subordinate Judge, was raised. The new 
point was whether Gulab Ohand started an 
entirely new business as distinct from the 
family business which had existed during 
the lifetime of hisfather Hardeo Das, and 
during the period after his death up to 
Oetober 1919, and whether it was of a wholly 
speculative. nature. The High Oourt 
thereupon, on 4th March 1927, directed that 
a Commissioner should be appointed to 
examine thebooks which had been filed in 
the trial Court, and to report to the High 
Court upon the following questione : 

(1) Whether the old firm of Hardeo Das- 
Kalyan Mal carried on business relating to 
sugar, silver, gold or cotton on its own 
behalf or whether it was confined to com- 
mission agencies. 

(2) Whether the new firm carried on any 
commission agency business or not, 
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(3) Whether the.latter business was of a 
gambling nature. 

Each party submitted questions for the 
consideration of the Commissioner, who 
examined the books and made his report 
in the form of answers to the questions 
submitted to him by the parties. The 
learned Judges ofthe High Court, relying 
mainly on the report of the Commissioner 
and on the recitals in the mortgage, herein- 
before mentioned, came to the conclusion 
that the business carried on under the 
style of Hardeo Das-Gulab Chand was, in 
fact, a new business, and that it was impos- 
sible to hold tbat the money secured by the 
mortgage was advanced for the purpose of 
financing a business which was the ancesiral 
family business under a new name. They 
held,further, that the Commissioner's ex- 
amination of the account-books and his 
. report showed that the indebtedness of the 
new business which led up to the making 
of the mortgage of 5th December  192U 
resulted chiefly from forward contracts, 
which constituted gambling or wagering 
transactions in cotton andgold. The 
learned Judges came to a further conclu- 
sion, viz., that Ram Lal, who, es manager of 
the estate of the idol, advanced the money, 
did not make all necessary enquiries. 

The learned Judges, therefore, held that 
the debts so incurred by the alleged new 
business were not binding upon the prc- 
perty of the minor Ratan Chand. They 
allowed the appeal and they made a decree 
in favour of the plaintiffas already stated. 
It was further ordered that the defendant 


idol should pay the plaintiff's costs in both. 


Courte, 

Their Lordships do not propose to ex- 
press any opinion as to the propriety of the 
appointment of Gulab Ohand as certificated 
guardian of his minor brother, Katan 
Ohand, or as to the. question whether the 
order of the District Judge, which granted 
leave te Gulab Oband to mortgage the 
minor's share was irregular, inasmuch as, 
in their Lordships’ opinion, a decision in 
respect thereof is not necessary for the 
disposal of this appeal. Their Lordships 
will assume that the decision of the High 
Court in respect of these two matters was 
correct, but in their opinion this does not 
conclude the material issues which arise in 
this appeal, 

Before dealing with such issues their 
Lordships feel constrained to express their 
disapproval of the course taken in the 
High Court with reference to the examina- 
tion of the bcoksof the alleged new. busi- 
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ness carried on under the style of Hardeo 
Das Gulab Chand. Their Lordships are 
not aware whether the order of 4th March 
1927, was made under protest by the appel- 
lant-defendant or with his consent, and 
they are not prepared, therefore, to hold 
that the report of the Oommissioner should 
be disregarded, and they have takenit into 
consideration along with the other evidence 
in the case. 

They are of opinion, however, that the 
method which was adopted by the High 
Court is open to serious objections. The 
questions which were submitted to the 
Commissioner comprised both questions of 
fact and questions of law. The distinction 
between contracts which are legitimate and © 
genuine trading transactions of a specula- 
tive character and contracts which are 
simply gaming and wagering transactions 
is frequently a narrow one and difficult of 
determinaticn even after the examination 
of the parties concerned, the course of the 
business and the nature of the contracts. 
It certainly was not a question which could 
safely be left to the decision of 2 Ocmmie- 
sioner who had no materials before him, 
except certain entries in booke. The Com- 
missioner was not subject to cross-examina- 
tion as to his conclusione, and the parties 
were not afforded any opportunity of giving 
evidence as to any of the entries upon 
which the Commissioner based his conclu- 
sions. Ifthe issues involved in the quec- 
tions submitted to the Commissioner were, 
in the opinion of the High Court, essential 
to the right decision of the suit on its 
merits the proper course would have been 
to frame the issues and refer the same for 
irial to the Court from whose decree the 
appeal was preferred. Such Court would 
then have taken any additional evidence 
which was required, and the trial Oourt 
would have submitted the evidence and its 
findings thereon to the Appellate Court. 

The first question to be considered is 
whether the business carried on under the 
style of Harceo Das-Gulab Chand was, in 
fact, a new business in respect of which 
Gulab Chand would not have authority to 
bind the property of his minor brother 
Ratan Chand. Thereis no doubt that up 
to tth October 1919, the joint Hindu family, 
of which Gulab Chandand Raten Chard 
were then members, was 4 partner in the 
business. Kalyan Mal was the other 
partner, Hardeo Das had been the manager, 
so far as the joint family was concerned 
until his death; after that event Gulab 
Chand was the manager. Both Hardeo Das 
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and Gulab Chand carried on the partner- 
ship business for the benefit of the joint 
family. On 9th October 1920, Kalyan Mal 
retired from the partnership business. 
Accounts then had to be taken for the pur: 
pose of ascertaining the assets and liabilities 
of the partnership business and adjusting 
the rights and liabilities of the partners as 
between themselves, viz, the joint Hindu 
family, on the one hand, and Kalyan Mal 
“on the other hand. 

The business had on the dissolution 
accrued to the joint family. Gulab Ohand 
as the manager of the joint family then had 
to consider what was tobe done with the 
interest of the joint family in the business, 
and the good-will, ifany thereof. He decided 
to carry it on for the benefit of the joint 
family. For this purpose new accounts had 

. to be opened, and as Kalyan Mal had ceased 
to be interested, the name was changed from 
 Hardeo Das-Kelyan Mal to Hardeo Das 
Gulab Ohand, Itis significant to note that 
this was done on the same day as the dis- 
solution of the firm of Hardeo Das Kalyan 
Mal. The business was carried on at the 
same place by Gulab Ohand and there is 
no doubt, as appears from the report of 
the Commissioner, that for at least six 
months after the change of name, the 
nature of the business was the same as 
before the change of name; no wagering 
transactions were entered into and sub- 
stantial profits were made. The fact, if it 
be the fact that Gulab Ohand, ata later 
stage, entered into speculative transactions 
did not make the business a new business, 
retrospectively or otherwise. Nor did the 
fact that Kalyan Mal had ceased to bea 
partner with the joint Hindu family in the 
business, and that the name was changed 
have the effect of converting the business 
which theretofore had been carried on for 
the benefit of the joint family into a new 
business, : 

The recital in the mortgsge that the firm 
styled Hardeo Das-Kalyan Mal was dis- 
continued and that Gulab Ohand and Ratan 
Ghand started a shop styled Hardeo Dac- 
Gulab Chand with their own funds, in 
their Lordships’ opinion is not destructive 
of this view. It must be taken into con- 
sideration with the other facts proved in 
the case. It is to be noted that the 
recital is thatthe firm of Hardeo Das 
Kalyan Mal was discontinued that is 
another way of stating the dissolution 
of partnership which occurred when 
Kalyan Mal retired from the partner- 
ship, which consisted of the two pari- 
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ners, Kalyan Mal and the joint Hindu fami- 
ly. It did not necessarily mean that the 
business carried on in the name of the 
old partnership came to an end. The fact 
is that without any break of continuity or 
interval the business was carried on under 
the new name. The statement that Gulab 
Chand and Ratan Ohand started a shop 
with their own funds is not inconsistent 
with the conclusion that they continued to 
carry on with the. joint family funds the 
business in which the joint family had for 
many years had an interest, but under 
the new style, viz, Hardeo  Das-Gulab 
Ohand. . 

In their Lordships’ opinion the recitals 
are not inconsistent with the inference to 
be drawn from the other known facts of 
the case, but that indeed in some respects 
they confirm such inference. Their Lord- 
ships, therefore, are not able to agree with 
the conclusion arrived at in this respect by 
the High Oourt, and on consideration of all 
the evidence they are of opinion that the 
business carried on under the style of 
Hardeo Das-Gulab Ohand was so carried 
on for theibenefit of the joint family, and 
that-it was a continuation of the ancestral 
family business which had hitherto been 
carried on in the name of Hardeo Das Kal- 
yan Mal. Oonsequently, Gulab Chand, be- 
ing the manager of the joint family, and 
carrying on the business for the benefit of 
the joint family, had authority to borrow 
money, if such borrowing was necessary for 
a legitimate and proper purpose of the 
family business, and to secure the same by 
mortgaging the joint family property if the 
charge so created were such as a prudent 
owner would make in order to benefit the 
estate, 

The next question therefore, is whether 
the borrowing of Rs. 15,000 was such as 
Gulab Chand, as manager of the joint 
farily business, had authority to make. 
There is no doubt on the evidence that at 
the time the mortgage of 5th December 
1920, was executed, the creditors of the 
firm of Hardeo Dae-Gulab Ohand, were pres- 
sing for payment, and that there was ur- 
gent necessity for raising money to meet 
the demands of the creditors. Further, as 
stated by the High Oourt, it is an admitted 
fact that Rs. 15,000, advanced on the secu- 
rity of the mortgage, was utilized in the 
payment of the debts ofthe business of Har- 
deo Das Gulab Chand 

It was held, however, by the High Oourt 
that the debts so paid off were gambling 
debts of Gulab Ohand, and that the prop- 
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erty of the minor, Rattan Ohand, could not 
be made liable in respect of such debts. 
This conclusion was based on the report of 
the Commissioner, who based his report on 
the examination of the books, and who 
came to the conclusion that after a period 
of six months from October 1919, the wager- 
ing transactions increased and the comis- 
sion agency business dwindled accordingly. 

In view of the unsatisfactory manner of 
taking the evidence on this question, to 
which reference has already been made, 
their Lordships would hesitate considerably 
before holding that the money which was 
borrowed had been used to pay debts in- 
curred by Gulab Ohand in gambling. But 
it ig evident from the Oommiseioner's re- 
port that even duringthe period when the 
alleged wagering transactions were taking 
place, there were transactions in which ac- 
tual goods were dealt with, and there is no 
proof on which their Lordships can rely, 
that the money borrowed on the security 
of the mortgage was used for paying 
gambling debts of Gulab Ohand, as dis- 
tinguished from legitimate trade transac- 
tions of the business which may have been 
of aspeculative nature. Their Lordships 
therefore are not able to accept the decision 
of the High Oourt in this respect. 

There is another material matter to which 
it is necessary to refer, The High Oourt 
held that Ram Lal did not make all neces- 
sary enquiries before he advanced the 
money, and that he had clear notice that 
the former partnership had been discontinu- 
ed and a shop styled under a different name 
had been started and had incurred debts. 
As regards the last mentioned matter their 
Lordships have already indicated their opi- 
nion that the business carried on in the 
name of Hardeo Das-Gulab Chand was not 
a new business in the sense indicated in the 
High Court's judgment. The consideration 
of the question whether Ram Lal made rea- 
sonable enquiries necessitates a reference 
to the evidence in the case. 

Before dealing therewith it is desirable 
to state therule of law which is applicable 
to the facts of this case. It is to be found 
in the judgment of the Board in Hunoo- 
man-Persaud Panday v. Babove Munraj 
Koonweree (1), at page 424*, and is as fol- 
lows: “Their Lordships think that the 
lender is bound to enquire into the necer- 
sities for the loan, and to satisfy himself 
as well as he can, with reference to the 


(4): (1854) 6 M. I. A. 393; 2 Suth 29; 1 Sar. 552 
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parties with whom he is dealing, that ihe 
manager is acting in the particular instan- 
ce forthe benefit of the estate. But they 
think that if he does so enquire, and 
acts honestly, the real existence of an al- 
leged sufficient and reasonably- credited 
necessity is not a condition precedent to 
the validity of his charge, and they do not 
think that, under such circumstances he is 
bound to see to the application of the money. 
It is obvious that money to be secured on. 
any estate is likely to be obtained on easier 
terms than a loan which rests on mere per- 
sonal security, and that, therefore, the mere 
creation of a charge securing a proper debt 
cannot be viewed as improvident manage: ' 
ment; the purposes for which a loan is 
wanted are often future, as respects the - 
actual application, and a lender can rarely 
have, unless he enters on the: management, 
the means of controlling and rightly direct- 
ing the actual application. Their Lord- ` 
ships do not think that a bona fide creditor 
should suffer when he has acted honest- 
ly and with due caution, but is himself- 
deceived.” : ' 

The evidence shows that the transaction 
was negotiated through atbroker named 
Angleshwar. Both the broker and Gulab 
Ohand informed Ram Lal thatthe firm of 
Hardeo Das Gulab Ohand was owing money 
to various creditors, and the names of some 
of the creditors were mentioned. Ram Lal 
then made enquiries on his own behalf from 
Kalyan Mal, the uncle of Gulab Ohand, who 
informed him that it was correct that money 
was due to people in the market, and that 
he, Ram Lal, might advance the money 
without danger. Ram Lal was informed 
that Gulab Ohand was guardian of Ratan 
Ohand; he asked Gulab Ohand for the 
certificate of guardianship; Gulab Ohand 
produced the certificate -of guardianship, 
as well as the order of the Oourt granting 
Gulab Chand permission to mortgage the 
minor’s share in the property as well as 
his own share Ram Lal was informed that 
the debts were not the personal debts of 
Gulab Chand but that they had been incurr- 
ed in connexion with the business carried 
on in the name of Hardeo Das-Gulab Ohand. 
Ram Lal made enquiries personally from 
some of the alleged creditors, and he found 
that money was owing to them as stated by 
Gulab Ohand. . 

It is to be noted that it was recited in 
the mortgage that Gulab Chand had been 
appointed by the Court as guardian of the 
person and property of Ratan Ohand,: the 
minor, and that Gulab Ohand had obtained 
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permission of the Oourt to mortgage Ratan 
Ohand’s share in the property. These 
were matters which Ram Lal was entitled 
to take into consideration when deciding 
whether he would advance the money, 
Though it turns out afterwards that the 
orders of the Court may have been irregu- 
lar, there is no suggestion thet Ram Lal 
had at the date ofthe mortgage any know- 
ledge of such irregularity. Ram Lal how- 
ever according to the evidence did not rely 
solely upon the above mentioned orders of 
the Oourt for, as already indicated, he 
made enquiries not only from Gulab Ghand 
and the broker who was acting for him but 
also from some of the creditors of the. firm 
of Hardeo Das Gulab Ohand, whose names 
were given to him by Gulab and the ‘bro- 
ker. The information which he received 
was all to the same effect, viz., that the 
debts were. the debts of the business, 
that the creditors were pressing for 
payment and that the money was really 
necessary for meeting the liabilities of the 
business. 

In view of this evidencetheir Lordships 
are unable to adopt the conclusion of the 
High Oourt in respect of this matter, and 
they are of opinion that the evidence shows 
that Ram Lal did act honestly and with 
due caution, that he made ` reasonable 
enquiries, which led him to believe that a 
sufficient and real necessity for the borrow- 
ing of the money for the purposes of the 
family business did exist. That being so, it 
was not necessary for him to see to the ap- 
plication of the money, 

For these reasons their Lordships are of 
opinion that the appeal must be allowed, 
the decree of the High Oourt set aside and 


the decree of the Suborcinate Judge restor-. 


ed. The plaintiff-respondent must pay the 
costs ofthe defendent appellant, both of 
this appeal and of theappeal to the High 
Oourt. Their Lordships will humbly 
advise His Majesty accordingly. 

A. C Appeal allowed, 

Solieitors for the Appellant :—Mr. H. NA 
L. Polak. 
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Railway Company working in French Territory— 
Receipt of profits in British India—Liability to assess- 
ment—Share of profits payable to Government for 
permission to run railway, whether can be deducted— 
Precedents—English cases, value of, : 

Itisenoughforthe purpose of liability to assess- 
ment if the profits of a business carried on by the 
assessee are received in British India. The place 
where the business is carried on is immaterial. [p. 623, 
col. 2. 

"ihe Pondicherry Railway Company which had its 
head office in London owned a railway in the 
French Colony of Pondicherry. They entered into 
an agreement with the South Indian Railway 


‘for the working. of the line. They had an office 


at Trichinopoly in British India where the profits 
were settled and paid to their agent by the S.I. Ry. 
and from that place the agent transmitted the 
net profits to the London Office: 

Held, that the income derived by the Pondicherry 
Company from the payments made to it by the South 
Indian Company was, on the facts stated, received in 
British India, within the meaning of the Act, by the 
agent of the Pondicherry Company on their behalf and 
was liable to be assessed to income-tax [oi] 

A payment out of profits and conditional on pro- 
fits being earned, cannot accurately be described as 
a payment made to earn profits. [p 624, col, 1.] 

Where the Pondicherry Railway Company entered 
into a convention withthe French Oolenial Govern- 
ment by which in consideration of the permission 
given to them to work a railway in Pondicherry, they 
undertook to pay the Government one half of the net 
profits; 

Held, that the amount so payable to the Government 
could not be deducted under s. 10 cl. (ix), Income-tax 
Act, in computing the asssessable income. [p. 624, col. 
2 


“Profits on their coming into existence attract tax at 
that point and the revenue isnot concerned with the 
subsequent application of the profits. [p. 624, col. 1.] 

Gresham Life Assurance Society v. Styles (5), 
referred to. i 

English authorities can only be utilised with cau- 
tion in the consideration of Indian income-tax cases 
owing to the differences in the relevant legislation, 
[ibid.] i : 

Messrs. St. J. J. Micklethwait and J. S, 
Scrimgeour for the Appellants, 

Mr. A. M Dunne and R. P, Hills, for the 
Respondents. 


JUDGMENT. 

Lord Maemillan.—For the years 1925- 
26 and 1926-27 assessment to income-tax and 
super-tax under the Income-tax Act, 1922 
(11 of 1922) were madeon the “Agent, 
Pondicherry Ry. Co, Ltd. Trichinopoly” 
in respect of the income derived by the 
company from its business, On appeal 
these assessments were confirmed by the 
Assistant Oommissioner of Income-tax, 
Southern Range, Madura. The assessee 
thereupon under s, 66 (2) of the Act 
required the Commissioner of Income-tax 
for the Province of Madras to refer to the 
High Court of Judicature at Madras certain 
questions of law arising with regard to the 
validity of the assessment. The Commissioner 
accordingly stated a case in which he 
referred for the decision of the Court four 
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questions of law, three only. of which it is 
necessary to set out here, viz: 

(b) ‘Whether the Pondicherry Ry; Oo. Ltd. 
which is resident without British India is 
liable to be assessed to income-tax on the 
income derived by it from the working of 
the Pondicherry Railway under s. 4, 
Income-tax Act as income accruing or 
arising or received in British India?" 

(e) Whether the Pondicherry Ry Co., Ltd. 
carries on business in British India within 
the meaning of the Income-tax Act, and 

(4) Whether inany evant the income of 
the said company that is liable to assess- 
ment to income tax is only that portion 
which is payable to it under the concession 
between it and the French Colonial Govern- 
ment, 

‘The Commissioner, as required by the 
Act, stated his opinion on the questions 
referred which was to the effect that Ques- 
tions (b) and (c) fell to be answered in the 
affirmative and Question (d) in the negative. 

In the High Court the learned Ohief 
Justice (Sir Murray Coutts Trotter} was 
opinion that Questions (b; and (c) should be 
answered in the negative, but the majority 
of the Oourt (Odgers and Beasley, JJ.) were 
of opinion that these question should 
both be answered in the affirmative. This 
accordingly became the decision of the 
Court. As regards Question (d) the Court 
was unanimously of opinion in the negative. 

The assessments having thus been up- 
held the Oourt under se. 66 A (2) of the Act 
certified the case to bea fit one for appeal 
to His Majesty in Council and it has now 
been heard by their Lordships on the ss- 
gessee's appeal, 

It 38 necessary to set out in some detail 
the material facts. The Pondicherry Ry. 
Oo. Ltd was incorporated in the United 
Kingdom in 1869 under the British Joint 
Stock Companies Acts for the purpose of 
constructing a railway in the French 
Oolony of Pondicherry. The registered 
office of the company has always been in 
London iu the yearg1878 the Company en- 
tered into a convention with the Minister of 
Marine and Colonies acting on behalf of the 
French Colony of India whereby a conces- 
sion was granted to the company to construct 
and work ailine of railway from the landing 
pier at Pondicherry to a junction with the 
8. L Ry. at the frontier of the French terri- 


tory. The duration of the convention 
was fixed at 99 years and the com- 
pany undertook to construct ard 


work the propcsed railway, or tc cause the 
same to be constructed and worked 
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and assumed various obligations in re- 
gard to it. In consideration of the com- 
pany's engagements the French Minister 
undertook fo pay to the company in in- 
stalments a subsidy of 1,264, 375 francs and 
to provide the requisite land free of charge. 
The convention further provided as follows. 
The company undertakes on its part to 
make over to the Colonial Government dur- 
ing the whole duration ofthe concession one- 
half of the net profits which shall be arrived 
at by deducting from the gross receipts 
the rates and taxes of every kind 
chargeable to the company as well as the 
amount expended in the purchase or hire 
of rolling stock, the expenditure relating 
to maintenance and repair of the lines, of 
fixed plant and rolling stock; expenses of 
working and administration as well as 
such sums, if any, as with the consent of the 
Colonial Government msy be placed to 
reserve tocover the costs of heavy repairs 
of the works of the railway and for the üre- 
newal of the “material.” But this division 
shall not commence until affer deduction 
by the company of a sum of one hundred 
and fifty-seven thousand five hundred 
francs (157,500 francs) from the aggregate 
amount of the net profits during the first 
years of the working of the line; and this 
by way of reimbursement for the expenses 
of administration for which the company 
has made itself liable. 

Thecompany duly constructed the pro- 
jected line of railway, which was en- 
tirely situated in French territory, and 
effected the junction at the froniter with 
the system of the South Indian Railway. 
As empowered in the convention with the 
French Minister the company entered into 
an agreement dated 25th March 1879, with 
the South Indian Railway Oompany 
Limited whereby the latter undertook to 
work, manage and maintain the Pondicherry 
Railway. The agreement in force between 
the two railway companies at time of the 
assessments in question was dated 30th 
December 1890, Such agreements between 
an owning company and & working company 
are familiar in railway practice and may 
take various forms. Examples which have 
‘come before the Courts are discussed in 
their legal bearings in Sevenoaks Rail-Co., 
v. London Chatham and Dover Railway Co,(1) 
South Behar Railway Co v. Inland Revenue 
Commissioner (2), Inland Revenue v. Edin- 
burgh and Bathgate Railway Co. (3) and 

(1879) 11 Oh. D. 625; 48 L, J. Oh. 513; 27 W. R. 672; 
40 L, T. 545, 

(2) (1925) A. C. 476. 

(3 (1926) B, 0, 863, 
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Inland Revenue v. Dublin and Kingstown 
Railway Co, (4). The working agreement 
in the present case is on simple lines. “The 
South Indian Company undertakes to 
work the Pondicherry line as if it were an 
integral part of their underiaking" and from 
time to time to pay the gross receipt of the 
lineinto such Government Treasury in India 

~as the Secretary of Sate may prescribe. 

It is then provided that “out of the groes 
receipts of the Pondicherry line shall be 
deducted and retained by the South India 
Company . for working expenses the same 
percentage of gross receipts as the traffic 
of the South indian Oompany, including 
therein the Pondicherry line is from time to 
time worked at." 

After deduction of this percentage for 
working expenses from gross receipts “the 
balances shall be ascertained and shall be 
paid over every six months !y the South 
Indian Company to the Pondicherry Oom- 
pany in India in rupees.” 
| Provision is made for dividing between 
the two companies on a mileage basis 
the gross receipts from through traffic. The 
following paragraphs taken from the 
stated case indicate the matter in which 
the terms of the agreement are carried out 
in practice. 

The Agent of the South Indian 

' Company who is managing its affairs in 
India keeps accounts at Trichinopoly toshow 
the receipts and expenses of the Pondicherry 
line,and determines the net receipts pay- 
able to the Pondicherry Ogmpany ac- 
cording to the agreement with that com- 
pany. 

The petitioner, Mr. Percy Rothera, 
who is the agent of the South Indian 
Company, is also the agent of the Pondic- 
herry Company and is addressed by the 
Secretary of the latter Company in 
‘London as such. 

Mr. Rothera receives at  Trichinopoly 
on behalf of the Pondicherry Company the 
profits due toit in accordance with the 
terms of the agreement with the South 
Indian Company. This will be seen from 
‘the correspondence annexed, Exs. O and D. 
Under instructions from the Board of 
Direetors in London of the Pondicherry 
Oompany he remits the share of profits 
due under the convention to the Colonial 
Government at Prondicherry and remits 
the balance to the Pondicherry Company 
in London. 

Mr. Rothera as the agent of the 
Pondicherry Oompany carries on correspon- 

(4) (1926) 5 Accountant's Tax Oa es 721. 
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dence with the Directors of the Company 
in London on matters connected with the 
working of the convention and the agree- 
ment, such as alterationsin rates of fares, 
the preparation of the accounts of the 
company and the payment of the share of 
profits due to- the French Oolonial 
Government. He receives an honorarium 
of £ 21 8 year from the Pondicherry 
Oompany ‘for services rendered’, ' 
The Ohief Engineer and the Generel 
Traffic Manager of the South Indian Oom- 
pany are also ex-officio officers of the 
Pondicherry Gompsny and receive an 
honorarium of £10. 103. each. The revenue 
accounts of the Pondicherry Company 
are prepared by the Chief Auditor of the 
South Indian Company acting as Ohief 
Auditorof the Pondicherry Company. 
The Pondicherry Company has an 
office at Trichinopoly with a sign board. 
Exhibit O is a letter dated 5th April 
1923 addressed from London by the Secre- 
tary of the Pondicherry Company to Mr. 
Scott (Mr. Rothera's predecessor) Agent, 
Pondicherry Railway Co, Ltd. Trichino- 
poly, enclosing a statement of the expenses 
of administration of the company in 
England for the year. The letter proceeds: 
“The figures now furnished will enable 
you to prepare the Revenue account for 
the year ending 3lst March 1923, showing 
the amount of net profits divisible between 
the French Oolonial Government and the 
Company. When this has been done you 
will be good enough to pay over to the 
French authorities the moiety of the net 
profits in terms of Art. 6 of the Oon- 
vention andto remit by Demand Draft 
to the Board th» balance due to the Oom- 
pany." . 
.Ex, Dis the reply of Mr. Scott, dated 
30th May, 1930. It is headed: 
“Pondicherry Railway Oo., Ltd., (Incor- 
in England),  Agent's Office, 
Trichinopoly,” and Mr. Scott appends the 
word “Agent” to his signature. ln -the 
letter he reports that in conformity with 
the instructions received he has gent a 
cheque for Rs,  12,498-12.2 to the 
treasurer of the French establishments in 
India and he encloses as the share of 
the Pondicherry Railway Board a Demand 
Draft on the National Bank of Indis for 
1, 237. 9s. 5d., the equivalent of Rs. 18,525, 
A specimen Demand Draft exhibited to 
their Lordships was drawn by the National 
Bank of India at Madras on their London 
Office to the order of the Secretary of the 
Pondicherry Railway Company. 
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An affidavit by Mr. Rothera was filed 
in the Court of the Assistant Commissioner 
of Income-tax in which he stated inter alia 
that the letters from London addressed to 
him as agent of the Pondicherry Company 
related to instructions and orders of the 
London Board on questions of policy, 
increase or decrease of rates, the Company's 
relationship with the French Government, 
or the preparation of accounts for the 
Company in London, but had no relation 
to the actual working of the line. He 
further stated that he did not control the 
affairs of the Pondicherry Company but 
in all that he did on their behalf acted 


under the instructions of Board in London. 
where the accounts of the company were. 


maintained; everything that he did in the 
actual management and working of the 


line was done by him in his capacity as- 


agent of the S. I, Railway Oo. 
Turning now to the terms of the Income-tax 
Aet, their. Lordships find there enacted 


in s, 4 (1) that the Statute isto "apply to. 


all income, profits or gains as described 
or comprised ins, 6 from whatever source 
derived, accruing or arising or received in 
-British India." 

In 8,6 the heads of income, profits and 
gains chargeable to income-tax are set out 
in six categories, of which the fourth is 
“business.” It is under this head that the 
appellant company has been assessed. 
Saction 10 enacts that: the tax shall be 
payable by an assessee under the head 
“business” in respect of the profits or gains 
of any business carried on by him” and 
prescribes that such profits or gains shall 
be computed after making allowance for 
inter alia “ (ix) any expenditure (not being 
in the nature of capital expenditure) 
incurred solely for the purpose of earning 
such profits or gains.” 

“Business” is defined in s. 2 (4) as in- 
cluding “ány trade, commerce or manufac- 
ture orany adventure or concern in the 
nature of trade, commerce or manufacture," 

Tn the Court below the question whether 
the assessed income of'the Pondicherry 
Company accrued or arose in British India 
within the meaning ofthe Act was much 
"discussed; and the opinion of the majority 
of the Judges as embodied in the order 
of the Court of 26th March 1929, was that 
it did so accrue. Their Lordships do not 
find it necessary to pronounce upon this 
aspect of the case and have come to no 
conclusion with regard to it, for they are 
satisfied that the income in question was 
“received” in British India within the 
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meaning of the Statute, which is sufficient 


“for the determination of the company's 


liability. : : 

The argument presented by Mr. Mick- 
lethwait for the. appellants was to the 
effect that the facts when critically examin- 
ed demonstrated that Mr. Rothera was 
not the agent of? the company to receive 
payment on their behalf from the South 
Indian Company,but was merely their agent 
to transmit paymentto the Board in Lon- 
don He submitted that ıt was the company 
in London which received payment from the 
South Indian Company, not Mr. Rothera in 
Trichinopoly. The same sum could not be 
received twice and if it was truly received 
in London it could not be received also in 
Trichinopoly. The transmission of: the 
Pondicherry Company's share of the gross 
receipts in the form of a draft on London, 
payable onlyin London showed that Mr, 
Rothera’s function was limited tothat ofa 
mere channel of communication, orin the 
phrase of the Chief Justice, to’ that of 
*a mere post office." ; 

In their Lordships’ view the facts do not 
support this contention. lu. the stated 
case it is found as a fact that “Mr. Rothera 
receives at Trichinopoly on behalf of the 
Pondicherry Company the profits due to 
it in accordance with the terms of the 
agreement with the 8. I. Ry. Co." 

This may no doubt be regarded a8 & 
mixed finding of fact and law, if the 
word “receives” is used in the statu- 
tory sense, but it is at least a fiading.of . 
fact that payment is made to Mr. .Roth- 
era at 
the Pondicherry Oompany under the 
agreement with the South Indian Oom- 
pany until the latter has ascertained the 
gross receipts which the traffic on: the 
Pondicherry line has yielded and -has 
deducted therefrom the prescribed per- 
centage for working expenses, This cal- 
culation is effected at  Trichinopoly in 
the office of the South Indien Oompany. 
The balance then becomes due and pay- 
able to the Pondicherry Company “in 
India in rupees.” Mr, Rothera no doubt 
doubles the parts of agent of the Pondi- 
cherry Company and agent of the South 
Indian Company, which has led to some 
contusion of functions, but when his 
roles are disentangled it is clear that 
when as agent for the South Indian 
Company he has ascertained the sum 
due to the Pondicherry Oompany he 
transfers it to himself as agent for the 
latter company, for thereafter he proceeds 


Triehinopoly. Nothing is due to | l 
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to deal with it as instructed on behalf 
of that company. He does not merely 
transmit to London a sum of money 
payable to the Pondicherry Company by 
the South Indian Company. 

He has to apportion the sum so pay- 
able between the Pondicherry Company 


and the French Government in terms of 


the convention and this is not a mere 
matter of dividing it by two for as ap- 
pears from Ex, D, the share remitted to 
London is not the same asthe share re- 
mitted to the French Government. It 
is one half of the net profits as ascer- 
tained in terms of the convention that 
the French Government receives and the 
computation of this half involves cal- 
culation on the part of Mr. Rothera as 
the agent of the Pondicherry Oompany. 
He is instructed from London to “pay 
over to the French authorities” their 
moiety. How he can obey this instruc- 
tion and pay over what, on the appel- 


lants’ submission, he has not received. 


requires for its apprecietion a meta- 
physical subtlety remote from the pro- 
saic realm of income-tax law. How, it may 
also be asked, can he purchase a draft one 
“London unless he has the wherewithal 
to pay for it? The attempt to present 
Mr. Rothera as an animated post office fails 
when it is realized that his functions far 
transcend the mere mechanical act of 
transmitting a sum to its recipient. He is 
the paid agent at Trichinopoly of the 
Pondicherry Company carrying on their 
agency in an office bearing their 
name and he is enírusted with the im- 
portant duties on their behalf whith he 
himself describes in his affidavit and“ Which 
areset out in the stated case, not the least 
important of which is to see to the carry- 
ing out of the financial arrangements bet- 
ween the Pondicherry Company on the 
one hand and the South Indian Company 
and the French Government on the other 
hand. If there, is no receiving of money 
by thePondicherry Company until it is re- 
ceived in London then the remarkable 
result follows that of the sum payable 
by the South Indian Company to the Pon- 
dicherry Oompany a substantial part is 
never received by the latter Company at 
all, for the portion diverted by Mr. Rothera 
to the French Government is never re- 
ceived in London and if it is not received 
in Trichinopoly it is apparently nowhere 
received by the Pondicherry Company. 
It certainly is not paid by the South Indian 
Oompany to the French Government, for 
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there is no privity between them, and if it 
is paid, as it is, by Mr. Rothera to the 
French Government it can only be so paid 
by him after he has received it. Moreover, 
the agreement with the South Indian Com- 
pany requires that Company to make pay- 
ment to the Pondicherry Company “in 
India in rupees.” It may bə that this 
might bə complied with by a payment 
made in French India, although their 
Lordships express no opinion on this point; 
butat least itisclear that it would not be 
complied with by a payment in London. 

Their Lordships accordingly are of 
opinion that the income derived by the 
Pondicherry Oompany from the payment 
made to it by the South Indian Company 
is, on the facts stated, received in British 
India within the meaning of the Act, by 
the agent of the Pondicherry Company 
there on their behalf. 

That these payments constitute profits 
or gains of a "business" carried on by the 
Pondicherry Oompany was scarcely con- 
tested and their Lordships, following 
the decision in the South Behar Railway 
Company's case (2), have no hesitation in 
so finding. It is unncessary to go onto 
consider whether the business is carried 
on in British India, which is the form 
which Question (c) takes, for it is enough 
if the profits ofa businsss carried on by 
the assessee are received in British India 
and the place where the business is carried 
on is not material. The appellants ex- 
pressed themselves as desirous that the 
question of where their business is carried 
on should be left open, in view of possible 
ulterior consequences, and their Lordships 
make no pronouncement on the point. 
Question (d) relates to the quantum of the 
assessment. The Statute permits the 
assessesin comp uting the profits or gains 
of any business carried on by him to deduct 
any expenditure (not being in the nature of 
capital expenditure) incurred solely for 
the purpose of earning such profits or 
gains." 

The Pondicherry Company is taken 
bound in the convention with the French 
Minister to ' make over” to the Colonial 
Government “one-half of the net profits" 
of the undertaking arrived at in the 
manner prescribed in the convention. It 
is claimed for the company that iwhen it 
makes over to the Colonial Government 
their half of the net profits it is making 
an expenditure incurred solely for the 
Purpose of earning its own profits. The 
Oourt below has unanimously negatived 
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this. contention and in their Lordships’ 
opinion has rightly done so. A payment 
out of the profits and conditional on profits 
being earned cannot accurately be des- 
Cribed as & payment made to earn pro- 
fite. It assumes that profits have first come 
into existence, Bat profits on their com- 
ing into existence attract tax at that point 
and the revenueis not concerned with the 

. subsequent application of the profits. It 
was persuasively argued that inasmuch 
as the Pondicherry Oompany as a condi- 
‘tion of making any profits must pay 
over onehalf of them to the French 
authorities and could never itself receive 
the whole profits the payment so made 
was of nature of a rent payable by the 
company or achargeonthe undertaking, 
But the analogy in their Lordships’ opinion 
is imperfest, and the form in which the 
parties have contracted that the French 
Government shall participate in the success 
of the undertaking precludes the deduc- 
tion claimed. English authorities can only 
be utilised with caution in the considera- 
tion of Indian income tax cases owing to 
the differences in the relevant legislation, 
But the principle leid down by Lord 
. Chancellor Halebury in Gresham Life 
Assurance Society v. Styles (5). in 
of general application unaffected by the 
specialties of the English tax system. * The 
thing to be taxed," said his Lordship is 
the amount of profitsor gains. The word 
“profits” I think is.to be understood in its 
natural and proper sense which no com- 
: mercial man would misunderstand. | But. 
when once an individual or a company 
‘has in that proper sense ascertained what 
are the profits of his business or his trade, 
the destination of those profits or the charge 


which has been made on those profits by: 


previous agreement or otherwise is perfectly 

immaterial, The tax is payable upon the 
profits realized and the meanin g to my 
mind is rendered plain by the words “payable 
out of profits.” 


Their Lordships thus find themselves in 
agreement with the resultof the judgment 
of the High Court on all material points, 
but they are not prepared to follow the 
course they adopted below of answering 
categorically the question posted in the 
stated case, which have not been so framed 
as to enable their Lordships by affirmative 
or négative answer to express their opini- 
on upon the topics to which they desire 
to confine their decision and on which alone 

(5) (1892) A. O. 309; 62 L. J.Q. B. 41; 56 J.P. 769; 
41 W.R. 270; 07 L. T. 479. 
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it ig necessary to pronounce for the pur- 
pose of determining the appellants' liability. 
Their Lordships will accordingly humbly 
advise His Majesty that theorder of the 
High Court of 26th March 1929, be varied 
by deleting therefrom the following words: 
“And this Oourt by a majority being of 
opinion that the profits and gains of the 
Pondicherry Railway Company acerved in 
British Indiaand hence itis liable to be 
taxed and that the said Company carries 
on business in British India within the 
meaning of the Indian Income-tax Act doth 
answer Question (5) and (c) in the afirma- 
tive" and substituting therefor the follow- 
ing: "This Court doth declare in answer 
to Questions (b) and: (c) that the Pondicher- 
ry Railway Oompany Limited is liable to be 
assessed to income-tax for the years 1925-26 
and 1826-27 under e. 4 (1), Income-tax Act 
on the income derived by it from the 
payments made to it by the S. I. Ry. Co. 
Ltd in respect of the working of the 
Pondichery Railway as being income re- 
ceived in Birtish India by the Pondicherry 
Ry. Oo. Lid. from the carrying on of its 
business," | 

And that the order of the High Court 
of let May 1929, be varied by deleiing, 
therefrom the following words: And 
this Oourt being of opinion that the yearly 
payment made to the French Colonial 
Government is a distribution of profits, and 
not an allowance deductible from those 
profits doth answer in the negative Ques- 
tion (d), viz, "Whether in any event the 
income of the said Company that ia liable 

. io. assessment to income-tax is only that, 
portion which is payable toit under the 
concession between it and the French 'Co- 
lonial Government,” 

And substituting therefore the following: 
“This Court doth declare in answer to Ques. 
tion Z) that is computing the profits or 
gains of the business carried on by ‘the 
Pondicherry Ry. Co. Ltd., for the purpose 
of assessment to Indian Income-tax no 
allowance is deductible in cespect ofthe 
half share of net profits payable by the 
Pondicherry Ry. Co. Ltd. to the French 
Colonial Government," 

With these variations their Lordships 
will humbly advise His Majesty that: the 
orders appealed from be affirmed and the 
appeal dismissed. The respondent will 
have bis costs of the appeal. 


i : 
Solicitors ‘for the Appellanis:—~Messrs, 
Fresfied, Leese and Muns. 5 
Solicitors for the Respondent—The Soli. 
citor, I ndia Office, 
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CALCUTTA HIGH COURT. 
ApP#aL FROM APPLLATE Dacess No, 2165 oF 
1928, 

July 18, 1930. 
Present: —J usticeSir Zahhadur Rahim Zahid 
Subrawardy, Kr., and Mr. Justice Costello. 
` GAURL SHANKAR PODDAR— 
DEFENDANT—APPBLLANT, 
: versus 
GURUPADA HALDAR-—PLAINIIPF— 


2 " RB8PONDENT 

Civil Procedure Code (Act V of 1908), s. 11-—Decree 
to be binding on a person must have force of res 
judicata—Construction of decree—Reference to judg- 
ment andjpleadings—Decree;silent—E ffect—Hindu Law 
~~Widow—Decree against widow—Widow voluntarily 
giving up rights—Decree, whether binding on estate. 

A decree, in order to be binding upon a person 
must be proved to have the force of res judicata and 
in order to determine what a decree actually decides 
it is necessary and sometimes it becomes incumbent 
to refer to the judgment on which it is based, to the 
issue in the suit, and in some cases to the pleadings. 
[p. 627, col. 1. 

Kali Krishna Tagore v. Secretary of State for 
India (2), referred to. ` 

From the mere fact that a decree is silent as regards 
a claim over certain property it does not follow that 
the claimant can never lay any claim in respect of that 
property again. 

Amriteswari Devi v. Secretary 

India In Council (3), referred to. 
. Where a decree is passed against a Hindu widow 
in possession of her husband's estate either upon 
contest or by way of compromise of disputed claims 
bona fide arrived at, sucha decree is binding on the 
estate. But this principle has no application toa 
case where the widow gives up a right, not in settle- 
ment of any claim, but as a voluntary act prompted 
by considerations of regard or affection or moral ob- 
ligation. [p. 627, col 2.] 


of State for 


Upendra Nath Mukerjee v. Gurupada Haldar (1). 


dissented from 

Jaggo Roy v.Utsava Lal (6), followed. 

Hiran Bibi v. Soban Bibi (5) and Khunnilal v. 
Gobinda Krishna Narayan (4) referred to. 

Where legal necessity is shown in a patta granted 
by a Hindu widow, it is a tacit admission that the 
lessor had only a limited interest in the property. .. 

Appeal against the decree of the lhird 
Additional District Judge, 24-Pergannae, at 
Alipore, dated the 16th April, 1928, . 

Messrs. Sarat Chandra Roy Chowdhury, 
Ramgati Sircar and Radhica Ranjan Guha, 
for the Appellant, s 

Messrs. Brojo Lal Chakrabarti, Hira Lal 
Chakrabarti and Shyamadas Bhattacharjee, 
for the Respondent. 


JUDGMENT. 

Suhrawardy, ¢.—One Pran Krishna 
Haldar died in 1866. Hie widow Nitham- 
bini brought a sait in 1868 against Pran 
Krishna's mother Biswamoyee and his 
daughter by another wite Troilakbyatarini 
' for recovery of posssssion of property left 
by Pran Krishna Haldar. “The dispute 
between the parties was referred to arbitr- 
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ation bit before the arbitrator no one 
appeared on behalf of the defendants Biswa- 
moyee and Troilekhyatarini, The arbitrator 
took the evidence offered on behalf of 
Nitambini and made an award, It willbe 
usefui to quote the relevant portion of 
the award of the arbitrator: "It appears to 
me that the claim put forward by Sree- 
mati Biswamoyee Debi in her written 
statement undera verbal gift made in-her 
favour by her son and the allegation made 
to the effect that 5 bighas of brahammater 
lands in 2 plots in village Ohetla were 
purchased with her stridhan are wholly 
false and fraudulent The claim as to 12 
cottas of land and palas made by Sreemati 
Troilakhyatarini Devi by means of a 
petition dated the 17th February, 1868 
also appears to meto bewholly baseless 
and falas; The said petition has been filed 
through Sreemati Troilskhyatarini for 
the purpose of extinguishing the true 
rights of the plaintiff and putting an end 
to herclaim. On account of the foregoing 
reasons I think the plaintifi's claim together 
with costs and mesne profits ought to ba 
decreec; but as the plaintiff is willing to 
give up 8 portion of her claim for the 
purpose of maintenance and for food and 
raiment of her mother-in-law  Breemati 
Biswamoyee Devi and her step-daughter 
Srimsti Troilakhystarini Devi, I decree 
in favour of tbe plaintiff a ten annas share 


`of the residential house at Kalighat in- 


cluding allite parte as weilas of the other 
propertics together with meene profits.” 
This award was filed in Court and the 
following decree. was paseed in accordance 
with it. ‘‘Whereas the grounds of the 
decision in thesuit which has been arrived 
at by the arbitrator appointed by the 
parties have been recorded on a paper 
signed by the Court hence it is ordered 
that this suit be decreed. That the plain- 
tiff do get a decree for possession of the 
entire bhadrasan batt and the lands 
appertaining thereto and in 10 annas share 
of the otLer property with mesne pro- 
fits, Theccste for stamps and Oourt-fees 
and entire costs of the plaintiff shall be 
paid by the defendant Biswamoyee and 
the defendants ehall bear their own costs.” 
There was subseqcently a partition between 
the parties £8 a result of which tbe land in 
thesuit was allotted: to Biswamoyee. Biswa- 
moyee died in 1899 and Nithambini died 
in 1919. We do not know as to what 
became of Troilakhyatarini. This suit 
was started in 1923 by the reversioner of 
Pran Krishna Haldar on the ground ‘that 
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the property in suit belonged to the 
estate of Pran Krishna and ne as the re- 
versioner was entitled to possession of it 
The defendant is a lessee from Kiswamoyee 
under a mourashi mokarari patta dated 
the 15th December, 1594, Tne plaintiff's 
case is that the result of the previous litiga- 
tion in 1068 was to give a life interest to 
Biswamoyee to the property in suit, and 
that the plaintiff's right to claim posses- 
sion of it accrued after the death of 
Nithambini. The defence on the other 
hand was that Biswamoyee had an absolute 
interest in the property and she was 
competent to make a permanent settlement 
of the land with the defendant. I should 
have felt no difficulty in deciding the 
question raised, but for the fact thatthis 
matter came up before this Court at the 
instance of a defendant in another suit and 
it was decided against the plaintiff, The 
report of the cáae (Upendra Nath Mukherjee 
v. Gurupada Haldar (1), i& to be found in 
34 O. W. N. at page 404.j 

We have been invited. to consider for 
ourselves on the materials before us as to 
whether the title claimed on benalf of the 
plaintiff has been substantiated. Both the 
Courts below have decreed the suit, Both 
of them have found that-the property be- 
Yonged to Pran Krishna, that Pran Krishna's 
mother Biswamoyee under the award and the 
decree in the suit of 1863 got a life-interest in 
the 6 annas of the property and not an ab- 
solute interest in it and that after her death 
it reverted to the estate of Pran Krishna 
and. that the plaintiff succeeded to it on 
the death of his widow Nithambini in 19.9. 

It will appear from the passage I have 
quoted from the award submitted by the 
arbitrator that be found that the entire 
property belonged to Nithambini or to the 
estate of Pran Krishna He found that the 
claim put forwara by the defenaante Biswa- 
moyee and Troilakhyatarini were false 
-but as Nithambini willingly gave upa 
portion of her claim for the purpose of 
maintenance and for food and raiment of 
her mother-in-law and step-daughter he 
‘allowed 10 annas only to Nithambini. 
decree which toliowed ıt adopted the award 
as it referred to it as the paper which was 
signed by the Court and aecreed a 10 
-annas share of the property then in suit 
.in favour of Nithamb ni, Is is argued that 
. ny the award and oeoree an absolute in- 
terest was created in favour of Biswamoyee 
- and that the plaintiff us the reversioner of 
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Pran Krishna had no right to claim it from 
her lessee. As I read the award and the 
decree it seems to me that there cannot 
be any meaning put upon them other than 
the one I have given them after anxious 
consideration in view of the decision of 
thie Court on the previous occasion. The 
arbitrator found that the 16 annas of the prc- 
perty in suit were left by Pran Krishna and 
belonged to Nithambini. He further found 
that the claim put forward by the defendant 
was falee butas the plaintiff in the sult 
was Willing to give a portion of the claim 
for the purpose of maintenance and food 
and raiment of her mother-in-law and 
step-daughter he gave her a decree for 
lu annas. The decree prepared in pur- 
suance of the award isin the same term, 
It does not follow that because the arbitra- 
tor gave a decree for JO annas to Nitham- 
bini he dismissed her claim for the other 
6 annas, after finding that Nithambini was 
entitled to the entire 16 annas and also 
that the defendante’ defence was false. 
The only interpretation that can be put 
upon the award is that he would bave 
allowed afull decree to the plaintiff in 
that suit but for the fact that the plaintiff 
willingly gave up a portion of her claim 
for certain purpose to the defendants. 
Now the question that comes up. for con- 
sideration is whether by her giving upa 
6 annas share of the property to Biswa- 
moyee she conveyed an absolute title to her. 
This cannot be asserted in the circum- 
stances of the present case. Nithambini 
was not the full owner. She had a life- 
interest in the property and that ifshe 
conveyed herinterest to any person it must 
be to theextent of the interest she herself 
had inthe property, This is so far 88 the 
award ofthe. arbitrator is concerned. 

It is, however, argued and the argument 
was urged ana accepted in the previous 
case, that by the decree Nithambini's 
dismissed, and that 


itis binding on the plaintif, I will 
separately deal with the question 
so far as the decree is concerned. 


1 shoula first observe that to my mind there 
is no justification for saying that the decree 
dismiased. Nitbambini’s claim for 6 annas 
share of the pioperty left by Pren Krishna. 


“The aecree merely embodies the award in 


favour of Nithambini by passing a decree for 
possession cf some of the lands in suit to the 
extentof 10 annas share. It is silent with 
regard to the remaining 6 annas. Now a. 
decree in order to be binaing upon a per- 
son must be proved to have the force of 
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res judicata, In order to determine what 
a decree actually decides, it is necessary and 
sometimes it becomes incumbent to refer to 
the judgment on which it is based,’ to the 
issues in the suit and in some cases to the 
pleadings, In Kali Krishna Tagore v, 
Secretary of State for India in Council (2) 
Sir Richard Couch at page 193* of the 
report observed: “The law as to estoppel 
by a judgment isstated ins. 6 of Act XII 
of 1879 and s. 13 of Act XIV ofji882” 
(corresponding to s, 1l of the Code of Civil 
Procedure, 1908). "It is, that the matter 
must have been directly and substantially 
in issue in the former suit, and have been 
heard and finally decided. In order to 
see what was in issue in a suit, or what has 
been heard and decided, the judgment 
must be looked at. The decres, according 
to the Oode of Procedure, is oLly to state 
the relief granted or other determination 
of the suit, The determination may be on 
various grounds, butthe decree does not 
show on what ground,and does not afford any 
information as to the matters which were 
in issue or have been decided, “After 
making a few observations relating to the 
facts of that case His Lordship made the 
following observation which is pertinent to 
the question at issue: “The decree is 
only that in that suit the plaintiff is not 
entitled to the relief prayed for, It does 
not follow, as the learned Judges of the 
High Court think that be can never have 
any claim against the defendant in respect 
of the property”. This is exactly the posi- 
tion in the present case ~The decree does 
: notsay that Nithambini is not entitled to 
-Gannas. Ifitis silent with’ regard to any 
relief with respect to that share, it does 
not follow that she could never have any 
claim in respect of it. Thesame view was 
expressed in Amriteswari Devi `v. 
Secretary of State for India in Council (3) 
Tae decree read with the judgment of the 
arbitrator which it follows makes it mani- 
fest beyond any shadow of doubt that it 
allowed a decree for 10 annas in favour of 
Nithambini not on the ground that the 
defendants had succeeded in establishing 
their title to the remaining 6 annas but 
becsuse the plaintiff had willingly given 
up that share for the maintenance of her 
mother-in-law and step-daughter, 
It has been argued with great vehemence 


F @) 181 A, 186; 16 0.173; 5 Sar P. C. J. 237; 13 Ind. 
ur. . 

(3) 24 I A. 33; 24 O. 504; 1 C. W, N. 249; 7 Sar P, 
C. J.101 (P. C ). . 
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that the decree passed in the suit of 1868: 
was in settlement ofa bona fide dispute: 
between the parties andis, therefore, ac: 
cording to law binding on the estate which. 
was in the hands of the Hindu widow who 
was a party tothe decree, As I have already 
stated thedecres did not confer any right 
on the defendants; and if it did, it was not 
passed in settlement of a bona fide dispute 
between the estate on the one hand and 
the adverse claimants on the other, It is 
now beyond controversy that where a 
decree is passed while the property is in 
the handsof a Hindu widow either upon 
contest or by way of compromiss of disputed 
claims bena fide arrived at, such a 
decres is binding on the estate. In 
Khunnilal v. Gobinda Krishna Narayan (4) 
it was held that a compromise between a 
limited owner and:the claimant is binding 
upon the reversioner but if must be such 
that the claimant did not derive any title 
from the holder of the limited interest or 
life-tenant but that the compromise was 
based on the title of the parties existing 
antecedent thereto and acknowledged and 
defined thereby. The view that the com- 
promise between the holder ofa life interest 
and a elaimant, if it is in settlement of a 
fair dispute, is binding on the estate is 
also expressed by the Judicial Committee in 
Hiran Bibi v. Soban Bibi (5), The last 
case on the point that a decree fairly and 
properly obtained against a Hindu widow 
is binding on the estate is to be found in 
Jaggo Roy v. Utsava Lal (6). These cases and 
the principle of law they establish that a 
decree after contest or on compromise 
obtained“ in a suit where the rights 
of the parties were bona fide in dispute is 
binding upon the estate are not applicable 
to the facts of this case. I have given 
enough reference to the special facts of 
this cass to show that there was no 
dispute between Nithambini and Biswamo- 
yeeat the time whea the compromise, if it 
can be called a compromise, was arrived 
at and, therefore, the decres was not bind: 
ing on the estate or upon the reversioner, 
In the second place, it was not a com- 


4) 10 Ind. Cas. 477; 381. A. 87; 15 C. W, N. 545 
334. 356; 8 A. L J. 553. 13 Bom. L. R. 427; 13 C; L. 
J.515; 0 M. L. T. 25; 21 M. L. J. 645; (1911) 2 M. W 
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(6) 117 Ind, Cas. 498; 56 I. A. 267; 33 O. W. N. 809; 
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promise at all because Nithambini exprese- 
ed her willingness to give up her claim 
notin recognition of a counter claim of 

iswamoyee put forward by her before the 
arbitrator or for any consideration what- 
ever. The giving up of the right to 
present possession by Nithambini was not 
in settlement of any impending claim of 
Biswamoyee existing antecedent to the 
settlement; but it was undoubtedly a volun- 
tary act prompted by considerations of 
regard or affection or moral obligation 
and partly because Biswamoyee had some 
claim for maintenance on Pran Krishna's 
estate. 

There are certain facts which do not seem 
to have been fully appreciated in consider- 
ing the effect of the award and the decree 
following it, It has been ssid that the 
decree conferred an absolute interest upon 
Biswamoyee but the judgment of the 
arbitrator on which the decree is founded 
mentions the fact that Nathambini was 
willing to give up a portion of her ciaim 


for the food and raiment of both her 
mother in-law Biswamoyee and step- 
daughter Troilakhyatarini. It is no 


body's case that Troilakhyatarini had any 
real claim on the properties then in suit. 
This only means that Nithambini allowed 
her mother in-law and step-daughter to 
retain possession of the property for their 
maintenance during their lifetime. No 
word is used in the judgment of the 
arbitrator or in the decree which would 
confer an absolute transferable and herit- 
able interest on Biswamoyee. One other 
fact which is also. of importance is that 
though Nithambini's suit was decreed to 
the extent of lU annas she was given a 
decree for the entire costs of the suit. If 
it was intended by the decree to dismiss 
her claim for 6 annas, it should not.certainly 
have awarded her costs of the entire 
suit. Thisis a matter which gives a clear 
indication as to what the decree meant, It 
meant in accordance with the judgment 
on which it was based that the plaintiff had 
succeeded in establishing her right to the 
entire estate and, therefore, she was entitled 
to the full costs of the suit and not for 10 
aunas thereof only. 

The mourashi mokarari patta on which 
the defendant ' bases his claim gives 
sufficient indication of the device adopted 
by the lessor and the lessee in order to 
deprive Pran Krishna's estate of this pro- 
perty. The patta recites: “The said son 
having died, his widow Nithambini Devi 
brought against mé Civil Suit No. 1 of 1868 
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in the First Court of Alipore for recovery of 
possession of all the properties left by my 
husband and, stating my interest to be a 
6 annas share in all the properties of my 
husband, relinquished her claim thereto; 
and thesaid 6 annas share according to the 
decision of the arbitrator dated the 25th 
November, 1868, has been established as be- 
longing to me", Nota word of this recital 
is true. The suit was not brought by 
Nithambini for recovery of possession of 
the properties belonging to the cetate of 
Biswamoyee’s husband nor did Nitbambini 
say that Biswamoyee's share was 6 annas 
in the property of her (Biswamoyee'g) 
husband. Neither did the arbitrator hold 
that Biswamoyee was entitled to 6 annas 
ahare in the property which belonged to 
her husband. Itcannot be said that the 
lessee was not aware of the real state of 
things and, therefore, these false statements 
were allowed to be mace by the lessor. It 
appears from the document itself that all 
the relevant papers were made over by 
Biswamoyee to the lessee. It is said in the 
deed that Biswamoyee made over the decree 
of the Court and the other documents to 
the lessee including presumably the judg- 
ment of the arbitrator and the papers relat- 
ing tothesuit of, 1868. Then again the 
greater part of the document is occupied in 
dealing with the necessity for the lease. It 
is said that Biswamoyee wasin debts and 
was hard up for maintenance and that on 
account of poverty she was unable to 
carry on religious observances. It has been 
foundon the evidence in this case that 
Biswamoyee was a rich lady. She spent. 
on works ofcharity.no.less than 50 or 60 
thousand rupees. The statement of legal 
necessity. was introduced iato the patta as 
a shield against any defects which might 
arise if it was held that Biswamoyee had 
only a life-interest in the property. As 
has been remarked by the Court below the 
very fact that legal necessity has been 
shown is a tacit admission that the lessor 
had only a limited interest in the property, 
It is also remarkable that the rent reserved 
was Re 1 only for half a cotta of land in 
one of the most populous parts of Munici. 
pal Oaleutta. The foundation of the 
defendant's title is thus insecure and based 
on bad faith, 

Now I come to the decision of this Court 
in Upendra Nath Mukharjee v. Gurupada 
Haldar (1). Wath very great respect for the 
learned Judges who decided the case [ am 
of opinion thatthe decision i8 based upon 
mnieconception of facts. The learned J udges 
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have given several reasons in, support of 
their decision and I propose to deal with 
them in the order in which thsy are 
mentioned in the judgment. The firat 
ground is that in the decree Nithambini 
gota 10 annas inher suit and with regard 
to the 6 annas it was dismissed. This is 
not true, as I have tried to point out, on 
the deeree and the award and other relevant 
documents read together. That being so, 
the principle of law their Lordships have 
applied in that ease, namely, the principle 
as enunciated in Shivaganga case (7) and the 
subsequent cases following it does not 
really apply. The ncxt reason given is thas 
Nithambini gave up herinterest in the 6 
annas property because Biswamoyee was 
entitled to maintenance out of her husband's 
estate. In the first place Biswamoyee was 
not claiming maintenance in the suit. In 
the second place, if that was so, there is 
the greater reason for holding that it wasa 
maintenance grant for life. It is clear from 
thejudgment of the arbitrator that she 
claimed some of the properties in suit on an 
oral gift from her Pran Krishna and some 
other properties as acquired out of her strid- 
han. She .never set up any claim for 
maintenance from her son's estate Then 
it was observed: “If the construction con- 
tended for by him the (reversioner) of 
the award were correct that it was only a 
maintenance grant which terminated at the 
end of Biswamoyee’s life, then the decree 
was not in accordance with the award. 
But the decree was never set right by 
proper procedure’. The decree, in my 
judgment, follows the award and mentions 
it and has said nothing against the award. 
It has mentioned nothing as to suggest 
that it was not based on it. It gave the 
only relief which was givento Nithambini 
in that suit by theaward. I have attempted 
to show that the decree as it stands 
does not confer any right on Biswamoyee 
which was not in the judgment and, 
therefore, it was not necessary to set it 
right. Their Lordshipa next observed: 
“The- reason assigned was no doubt the 
right of maintenance of Biswamoyee. 
Biswamoyee was resisting her possession to 
the whole property. Under such circum- 
stances if Nithambini relinquished as a 
matter of compromise 6 annas of the pro- 
perty in order to get possession of the 10 
annas, that would be a compromise of a 
disputed litigstion and accoraing to the 
authority of their Lordships of the Judicial 

(7) 2 W. R. P. O. 31; 1 Suth P. C. J, 520; 2 Sar P, ©. 
J 25;19 E. R. 843; 9 M. L A. 539, 
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Committee that compromise was binding 
on the reversioners.” I need hardly 
say that according to the facts I have 
stated above Biswamoyee was not resisting 
her possession to the whole of the property 
as it is shown by her absence at the time 
of the hearing of the matter before the 
arbitrator; sud Nithambini further did not 
relinquish 6 annas as a matter of compro- 
mise because the other party to the compro- 
mise was not even present when she gave 
up the share. It was not a compromise 
in a disputed litigation as at the hearing 
the defendants in that suit, Biswamoyes 
and Troilakhayatarini, did not appear to 
contest it.  Nithambini did not moreover 
give up the § annas “in order to get pos- 
session of the 10 annas" for she would have, 
under the award, got the entire 18 anuas 
without giving up any portion of it, All 
the circumstances indicate that the act of 
Nithambiniin not claiming possession of 
6 nunas of the property and allowing it to 
remain in possession of Biswamoyee and 
Troilakhyatarini for : their maintenance 
did not affect the right of the reversioner 
and tbe principle of law referred to by the 
learned Judges does not apply. 

This matter comes before us in second 
appeal. We have to decide it on the find- 
ings arrived at by the Courts below and we 
take it that the question of law must be 
based on the findings of fact arrived at by 
them The decision in Upendra Nath 
Mukherjee's case (1) is, therefore, not binding 
on us either as a decision on the same point 
that we have been called upon to consider or 
ag a precedent, No other point has been 
argued before us. 

In my judgment the view taken by the 
Courts below is correct on the facts as well 
as on the law. This appeal should, therefore, 
be dismissed with coats. " 

Costello, J.—1 am of the same opinion. 
This case was argued before us at consider- 
able length. When the matter is closely 
examined the real pointin the case in my 
view lies within a very small compass. 
The only question we have to consider and 
determine is what was the real effect of 
the proceeding in the suit between Biswa- 
moyee and Nithambini inthe year 1868. 
My learned brother has referred to a deci- 
sion of this Court in which one construc- 
tion was put upon those proceedings which 
had the result of establishing that Biswa- 
moyee had such right t» 6 annas in the 
property aa enabled her to give a good 
title when she proceeded to lease out the 
property to the predecessor of the present 
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defendant and other persons. It is a matter 
of much regret that we should find ourselves 
in a position of having to differ from the 
view taken by the learned Judgesin the 
case to which my learned brother has 
referred. ltseems probablethat thelearned 
Judges came to that conclusion upon a 
misconception of the facts and events in 
connection with the arbitration and the 
making of the decree in the 31808 suit. 
There is no doubt in my opinion ss to what 
the law is with regard to suits which are 
brought against Hindu widows in respect 
of their husbands’ estates. The widow 
undoubtedly represents the whole estate 
in any legal proceeding thereto and in these 
circumstances ifa suit is brought against 
the widow and judgment is given against 
her in respect of the estate which she holds 
qua widow that judgment has the effect of 
binding the reversionere. Inthe same way 
if a compromise is entered.into by the 
widow which is for the benefit of the estate 
and not for her personal benefit that com- 
promise binds the reversioner just as much 
as B decree in a suit which has been con- 
tested till the end. That is, I think, clear 
law. Butit has no real application in the 
circumstances of this case because it is 
to be observed in the first instance that the 
1868 suit was brought not against the widow 
as auch but against a lady who happened 
to be the mother-in-law of the plaintiff and 
was found to be in possession of the 
estate which had belonged to the plaintiff's 
husband. The suit was, in fact, brought 
by the widow and upon the basis that 
the estate was the estate of her late hus- 
band. The learned Advocate for the ap- 
pellant invites us to take the view that 
the effect of the decree in that case ought 
to be taken to be the same as if in fact the 
decree had been made against the widow’s 
estate go far as 6 annasshare is’ concerned. 
As my learned brother has pointed out in 
construing the effect of a decree in this 
class of cases the Court is not only entitled 
but is required totake into consideration 
the pleadings in the suit and ihe findings 
in the judgment. Inthe 1&68 suit tke 
defendants to all intents and purpcses 
were cetting up the claim that 
were entitled to retain the estate cn 
two grounds, first, that it belonged to 
Biswamoyee 88 it had beengiven to herby 
her husband and secondly that come, at any 
rate,of the properties had been purchased by 
her with her own money. When the matter 
was referred to arbitration the arbitrator 
found against the defendants on both these 
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points and he distinctly came to the con- 
clusion that the whole of the estate had 
in fact belonged to Pran Krishna, the hus: 
band of the plaintiff. It seems to follow 
from that that the defendant had no legal 
right whatever to any part of the estate. 
The arbitrator came to the conclusion that 
the plaintiff was on the facts and on the 
law entitled to recover the whole 16 annas 
of the estate which she was claiming. AB 
my learned brother has pointed out it seems 
to me to be obvious that when one takes into 
consideration the pleadings in the 1868 
suit and the terms of the award which for 
all practical purposes was the judgment 
in the suit that anything which the defend- 
ants in fact obtained as a result of the 
proceeding was nothing more than an ex 
gratia allowance made to her by the plaint- 
iff after the arbitrator had held that the 
plaintiff was entitled to the whole of the 
estate. In these circumstances it is perfectly 
clear that the real position was that the plaint- 
iff was willing to forego six-sixteenth share 
ofthe estate forthe periodof the lifetime 
of her mother-in-law and the other defend- 
ant who was the daughter of her husband 
by another wife. Biswamoyee, therefore, 
acquired no legal right to the 6 annas share 
at all. On that aspect of the matter it 
necessarily follows that Biswamoyee had no 
right to dispose of this 6 annas share or any 
part of it for any period longer than her 
own life-time. Looking at the award and 
the form of the decree in the 1868 suit it 
cannot be said as the learned Advocate for 
the appellant wishes us to hold, that there 
was in any sense whatever a compromise of 
the suit whereby the defendants acquired 
6 annas share, still less can it be said that 
the matter was fought to an issue and there 
was a decree in favour of the defendant: in 
respect of-this 6 annas share. It is obvious 
from the terms of the award that although 
Biswamoyee and her cc-defendant had eet 
up the defence to which I have already 
ieferred, s8 a matter of fact when tbe.mat- 
ter proceeded to trial they took no part in 
the proceeding. Anything which was done 
in the course of the arbitration. proceeding 
was altcgetherex parte. [agree with what 
my learned brother has said and the reasons 
which he has given why we find ourselves 
unable to agree with the decision in Upen- 
dra Nath Mukherjee v. Gurupada Haldar (1). 
J agree therefore that this appeal must be 
dismissed with costs. 
A, Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Orvir Revrsaton No. 1150 or 1929, 
Feoruary 12, 1930, 

Present : —Mr, Justice Pan tkridge, 
INDUSHUSHAN DAS— PzrtrioNER 


versus 

HARICHARAN MANDAL—Op>osirz, 

: Panty : 

Civil Procedure Code (Act V of 1908) s. 115, O. XXI, 
Tr. 100, 101-—Dispossession of co-sharer—Claim to 
joint possession — A pplicability of rr. 100, 101—Orders 
under r. 101— Revision, competency of—Order direct- 
ing restoration of possession of definite share, legality 
of—Sub-purchasers impleaded more than thirty days 
after notice of sub-purchase—Limitation—Limita- 
tion Act (IX of 1908), s. 22, Sch. I, Art. 165. 

The High Court can, under proper circumstances 
use its powers of revision under s. 115, Oivil Procedure 
Oode, to correct errors or illegalities of subordinate 
Courts in proceedings under,O. XXI, r, DH 631,c0].1.] 

Chandi Roy v. Kripal Ray (1) distinguished, 

Radha Gobinda Misra v. Raghu Nath Misra (2) and 
Rajkishore Gope v. Bhabatosh Chakravarty (3), relied 
on, ‘ 

There is no invariable rule of the Court to refuse 
to make use of its revisional powers in a case where 
there is another legal remedy open to the applicant. 
It is a question to bedecided, in the circumstances 
of each case. whether a Oourt will, in revision, go 
into the matter or relegate the party to a suit. [ibad.] 

Order XXI, rr. 100 and 101, Civil Procedure Code, 
are not confined in their application to cases of exclu- 
siye possession but are applicable to cases where 
joint possession is alleged. [p 632, col. 2.] 

Cooverji Hirji v. Dewsey Bhoja (4), not followed. 

Kedar Nath Bag v. Saday Chandra (5), followed. 

In proceedings under O. XXI, rr. 100 and 101, 
Oivil Procedure Code, the Court is not concerned with 
title and it has therefore, no power to order a co- 
sharer of the judgment-debtor who has been dis- 

ossessed, to take possession of his particular share. 
k eanonly put him in joint possession. It does not 
make the slightest difference that the parties are not 
Subject to the Mitakshara but to the Dayabhaga 
School of Hindu Law  [ibid.) 

Kedar Nath Bag v. Saday Chandra (5) and Radha 
Gobinda Misra v. Raghu Nath Misra (2), referred to. 

An application under O. XXI.r,100 was presented 
within thirty days of dispossession, against the plain- 
tiff auction-purchaser. The latter gave notice to the 
applicant that certain portions had been sold by him 
tothird parties After a period of more than thirty 
days from the date of receiving such notice the 
applicants applied for impleading the sub-purchasers 
as parties. They were so impleaded and the applica- 
tion was allowed: 

Held, that the application was not barred by 
limitation and the order was not open to any criticism 
on that ground. [p. 633, col. 1.] 

Oivil revision against an crder of the 
Munsif Boalia, dated the 3rd July, 1929, 

. Mr. Beereshwar Bagchi, for the Petitioner. 

Mr Krishnakamal Maia, for the Op- 
posite Party. 

JUDGMENT — This is a rule granted 
by my learned brother Makerji, J., calling 
upon the oppcsite parties to show cause 
why the order of the Munsif of Boalia, 
dated 3rd July, 1929, allowing the appli- 


cation of the petitioners before him to get 
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possession of the properties in question 
from the decree holder and the alleged 
purchasers should not be set aside, and 
the application before the learned Munsif 
dismissed, or such other or further order 
made as to this Court may seem fit and 
proper. The petitioners before me are 
firstly, the plaintiff auction-purcbaser in- 
a mortgage suit; and secondly, three 
persons, who are alleged to be sub- 
purchasers of the properties brought to 
sale and purchased by the judgment- 
creditor, the first petitioner. The oppo- 
site parties, with whom Iam chiefly con- 
cerned, ard certain co-sharers of the de- 
fendants in the mortgage suit After the 
properties had been purchased by the 
judgment-creditor he succeeded in ob. 
taining possession of them, and within 
30 days thereafter the opposite parties 
made an application under O. XXI, r. 160, 
Qivil Procedure Code. complaining that 
although not judgment-debtors, they had 
been dispossessed of the immovable 
properties in the mortgage suit by the 
decree-holder as auction-purchaser. At 
a later date notice was given by the 
judgment creditor to the applicants before 
the learned Munsif that certain portions 
of the mortgaged properties in question had 
been transferred to purchasers, But after 
a period of more than 30 days from the 
receipt of such ‘notice the applicants 
beforethe Munsif prayed for and obtained 
leave to add such purchasers as oppcsite 
parties to their petition, The learned 
Muneif then proceeded to investigate the 
matter and made the order to which I 
have referred and which I am asked to set 
aside or otherwise to vary. He has de- 
livered 8 judgment of some length and has 
treated the question of possession in con- 
siderable detail It is made a ground of 
complaint that he has misapplied the 
onus probandi in the matter of the pre- 
sumption of jointnees of the family of which 
the defendantsin the mortgage suit and 
the applicants before him are members 
Now it is urged by theopposite party 
that this is not & case where this Court 
should, in its discretion, proceed to give 
relief in the exercise of ‘its revisional 
powers under s, 115, Oivil Procedure Code, 
and it is pointed out that r. 103, O. XXI, 
confers upon apy party who is not a judg- 
ment debtor and against whom an order is 
made under r. 101. O. XXi, power to 
institute a. suit to establish the right he 
claims to the possession of the property. 
I think the learned advocate for the 
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opposite party goes too far when he says 
that it is almost the. invariable rule of 
the Court to refuse -to make use of its 
revisional powers in a case, where there 
is another legal remedy open to the ap- 
plicants. He has referred me to the case 
of Chandi Roy v. Kripal Ray (1). 
case where the- Court refused in the exer- 
cise ofits revisional jurisdiction to go into 
the question whether or not the subordinate 
Court had acted with irregularity in re- 
fusing to give leave to amend certain 
pleadings and observed that there was 
legal redress open to: the applicant in- 
asmuch as, if the decree which would be 
ultimately passed in the suit went against 
him, he would be able to call euch & 
decree in question by way of an appeal 
and make the refusal to grant leave to 
amend one of his grounds for appealing. 
I have also been referred to an unreported 
case.decided by Suhrawardy and Ouming, 
' JJ., where they refused, in circumstances 
analogous to those before me, to interfere 
on grounds similar to those jn the 
ease which I have just cited. At the same 
time, it is undeniable that in several cases 
the. Court has used its ‘revisional powers 
to modify orders of the subordinate Oourts 
made under O./XXI.r. 101, Civil Pro- 
cedure Code, It will be sufficient if I refer 
to the case of Radha Gobinda Misra v, 
Raghu Nath Misra (2)and also to the case 
of Rajkishore Gope v. Bhabatosh Chakravar- 
ty (3) to show that this Court does in certain 
circumstances use its powers of revision 


to correct errors or illegalities of subordi-' 


nate Courts in -proceedings under r. 101, 
O, XXI, and also in proceedings in ccn- 
nexion with the investigation of claims 
to which, it appears to me, similar con- 
siderations apply. I, therefore, consider 
that it isa question to be decided, in the 
circumstances of each case, whether a 
Court will, inrevision, gointothe matter 
or relegate the party to a suit. Having 
regard tothe comparatively complicated 
nature of the facts before the learred 
Munsif and to the contention that he has 
misapplied the onus of proof, occasioning 
thereby an erroneous conclusion of fact, 
it appears to me that this isa case with 
which it is extremely difficult to deal in 
revision and one which can be more 
sasisfactorily decided in a separate suit; 


(1) 10 Ind. Cas. 308; 15 C. W. N. 682. 

(2) 20 Ind. Oas. 253; 18 O. L. J. 138; 18 C. W.N. 
695. 

(3) 115 Ind. Cas, 362; A. I, R, 1929 Cal. 225; 49 0. L, 
J. 51. 
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and for that reason, if for no other, I should, 
m. my discretion discharge the present 
rule, f 

I think, however, it is right that I should 
deal very briefly with some of the matters 
which are raised before me. 

First, it is said that, whereas the sug- 
gested possession in this case is admit- 
tedly joint possessiob, rules 100 and iil 
are only applicable to those cases in 
which exclusive possession is alleged. The 
authority for that proposition is the case 
of Cooverji Hirji v..Dewsey Bhoja (4). In 
view .of the decision in the case of Radha 
Gobinda Misra v. Raghu Nath Misar (2), to . 
which I have just referred, I do not think 
that the Bombay decision, which is one 
of a single Judge sitting on the Original 
Side, should be followed. I hold that no 
exception can be taken to the Munsit’s 
order on that ground. , 

Secondly, itis said that, even if rr. 160 
and 101 are applicable to joint as agairst 
exclusive possession, proceedings taken 
thereunder are not concerned witb title, 
and the learned Munsif has been in error, 
inasmuch as he has ordered the opposite 
parties to take possession of their alleged > 
share of ten annas from the decree-holder 
and the alleged purchaser. I think there 
is considerable substance in. this con- 


tention. I am not at all convinced 
that it makes the slightest difference 
that the parties here are not sub- 


ject to the Mitakshara but to the Dayabhaga 
School of Hindu Law as indeed they were 
in Kedar Nath Bag v. Saday Chandra (5), 
where asimilar criticism against the order 
of the lower Court commended itself to the 
judgment of Asutosh Mukerjee, J. Ishould 
be inclined, therefore, did I not take 
the view that the matter should be properly 
investigated in a suit, to vary the order 
so as to bring it into conformity with 
the order made in the case of Radha 
Gobinda Misra v. Raghu Nath Misra (2). 

The only other point which I have to 
deal with is that of limitation. The Article 
of the Limitation Act which ie applicable is 
Art. 165, which lays down that an applica- - 
tion under r. 100. O. XXI, must be made 
within 3u daye trem the date of dispoeses 
sion, Lave set cut the facts of disposees- 
sion, the application under O, XXI, r 100 
and the application fcr leave to add the sub- 
purchasers as parties to the proceedings. 
In my opinicy, the contention of the 
petitioners as to limitation cannot succeed, 

(4) 17 Bom. 718. AE 

(5) 22 Ind. Cas, 707; 19 O. L, J. 13, 
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I think their Advocate realized that if 
the Article is to be construed, as prescrib- 
ing & period oflimitation with regard to 
8. purchaser from a party alleged to have 
dispossessed the applicant, it must be 
construed strictly, and as the case is 
against the actual dispossessor the applica- 
tion must be made within 36 days from 
the date of dispossession. Of course, if 
that were the law, it would be a matter 
of very little difficulty to render avplica- 
tions under r. 100 fruitless He, there- 
fore suggests that the period o: limitation 
with regard to a sub-purchaser should run 
from the date when the applicant had 
notice of the purchase I am quite unable 
to accede to his view or to accept the 
suggestion of the learned Advocate that I 
can apply to the application some provi- 
sion analogous to s.22, Limitation Act 
which deals only with suits, to attain the 
result he desires. I think the proceedinge, 
before the learned Munsif are not open to 
criticism on tbe ground of limitation. 

[n the circumstances, therefore, as 1 have 
said, I consider that the petitioners be- 
fore me should enforce their rights, if any, 

: a8 against the opposite parties who have 
obtained an order in their favour by a 
separate suit, 

' L therefore, discharge the rule with coats, 
Hearing-fee two gold mohurs 
A, Rule discharged, 


CALCUTTA HIGH COURT. 
Orvit Apparat No. 96 or 1929. 
February 14, 1930. 

Present: Sir George Claus Rankin, KT., 
Chief Justice and Justice Sir Oharu 
Ohundra Ghose, KT. 
BAGDIGI KUJAMA COLLIERIES 
Lip,,— APPELLANTS 


versus 
JAGMOHAN DAS NAGAR— 


RESPONDENTS. 

Companies Act (VII of 1918), s. 174--Winding-up 
by Court—Creditors petition—Fully paid up share- 
holder—Right to appear and to be heard—Refusal to 
hear~-Appeal by company, competency of. 

A fully paid up shareholder is entitled to appear 
and to be heard upon an application to wind up the 
company. 

But it is entirely improper to allow the company 
to come in and fight the battle or the grievances of 
an individual share-holder, and the company is not 
competent to appeal from a compulsory winding-up 
order upon the ground that a fully paid up share- 
holder whe was desirous of being heard at the time 
the winding-up order was made, was not heard. 

Inre Anglesea Colliery Co, (1) and In re Rica 
Gold Washing Co. (2) referred to. 

Appesl against an order of Mr. Justice 


Buckland, dated the 26 August, 1929 
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Messrs. W, Gregory and U. C. Laha for the 
Appellants. 

Messrs. A. K. Roy and Westmacott, for the 
Respondents. 

JUDGMENT. 

Rankin, C. J.—This is an appeal from 
acompulsory winding up order made by 
my learned brother, Buckland, J, on 
26th August 1929, against a company called 
the Bagdigi Kujama Collieries Limited. 
The winding up order was made upon & 
ereditor's petition. The appeal before us 
is on the part of the company and the 
ground upon which the appeal is brought 
is that a certain gentleman—a share holder 
named M. Khanna—was deeirous of 
being heard at the time the winding up 
order was made, and the learned Judge 
refused to hear him on the ground that, 
although he was a share-holder and a large 
share-holder, he was & fully paid up share- 
holder and therefore not a contributory. 

There can be no doubt really, whether or 
not the wording of the Companies Aet 
uses the word “contributory” in all cases 
with exactness, that a fully paid up share- 
holder has the right to appear and to be 
heard upon the application to wind up the 
company. That has been the settled prac- 
tice fora great many years and we have 
been referred tothe cases of In re Anglesea 
Colliery Co. (1) and In re Rica Gold Wash- 
ing Co. (2), which say that a fully paid up 
share holder has the right to present a 
winding up petition. The Oompanies Act 
does not, it appears to me, deal directly 
with the question of who shall be heard at 
the time when a winding up petition is 
being tried. If one goes on the ordinary 
principle, it seems to be manifest that a 
share holder has an interest in the questions 
whether the company should be wound up, 
a receiver appointed overall its assets, its 
good will brought to nothing and its 
capital, as it very often happens, sold at 
& ruinous logs, 

In my experience, it has been the com- 
monest form in England for a fully paid 
up share holder to be heard at the hearing 
of the application. Our rules do not con- 
tain the apecific rule, which is No. 33, 
English Companies rules, to say that a 
person desirous of being heard shall send 
notice of his claim to be heard to the st- 
torney of the petitionirg creditor by 6 
o'clock in the afternoon of the day previ- 


(1) 966) 1 Ch. 555; 35 L. J. Ch. 809; 15 L. T. 127; 14 
(2) (1879) 11 Ch. D. 36; 40 L, T. 531; 27 W, R. 715. 
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ous to the day appointed for the hearing 
of the petition, We have general rule— 
No. 95 in Obap. 21, Rules of the Original 
Side—which says: ‘In cases not provided 
for by this chapter or by the rules of pro- 
cedure laid down in the Act, the practice 
and procedure of the High Oourt of Justice 
in Eagland in matters relating to com- 
panies shall be followed so far as they are 
applicable and not inconsistent with this 
chapter and the Act.” 

Whether that is sufficient to bind a party 
by the words of the English rule is a matter 
upon whichI entertain great doubt. The 
position, therefore is that when Mr. iKhanna 
appeared and asked to be heard, the learn- 
ed Judge was wrong in thinking that he 
was not a person who was entitled to be 
heard and he may or may not have been 
entitled to refuse him a hearing on the 
ground that he had not given notice. If, 
upon that, Mr. Khanna had preferred an 
appeal, it seems to me that the appeal 
would have had very considerable sub- 
stance. But Mr Khanna has not preferred 
any appeal. We have been informed—it 
may or may hot be so—that he has since 
been adjudicated insolvent. The Official 
Assignee has not preferred an appeal. The 
company has preferred an appeal. The com- 
pany isin this position: that though it got 
notice, it did not appear before the learned 
Judge, So, there is.all the difference in 
the world between & company opposing an 
application for winding up and a person 
coming in with a real right to be heard 
merely as a share-holder. In my opinion, it 
ig: entirely improper toallow this company 
to come in and fight the battle or the 
grievances of an inoividual share-holder, 
and this appeai is incompetent on that 
ground. . . 

I have heard with some astonishment 
that there is supposed to exist some- 
where a judgment of my own to the effect 
that ashare-nolder, if fully paid up, is not 
entitled to be heard on a winding up peti- 
tion. I think there is some misunder- 
standing as regards that matter. In all 
cases in the winding up jurisdiction, the 
statute has the general provision in s, 174 
that "the Court may, as to all matters 
relating to a winding up, have regard to 
the wishes of the creditors or contributories 
as proved to it by any sufficient evidence,” 

I: is quite obvious that, for the purposes 
of that section, a fully paid up share- 
holder will bein an entirely different’ posi- 
tion from a.creditor or a contributory who 
is still liable for calls in many cases, If, 
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for example, there iea creditor's petition— 
the creditor being prima facie entitled to 
an order—and it turns out that the majority 
of the creditors do not desire a winding up, 
then a question arises for the discretion 
of the Court The same question would 
not arise, if it merely turns out that the 
majority of the contributories or the major- 
ity of the share-holaers did not desire the 
winding up For the purpcse of giving value 
to a mere desire of a contributory or share- 
holder, the position of a fully raid up 
share-holder may be one of comparative 
unimportance; but that a person, who may 
have a large holding in a company, is not 
entitled to be hearc before the Oourt make 
an order bringing the company to an endisa 
proposition which, so far asI know, has 
never been given effect to. In my judgment, 
this appeal must be dismissed with costs. 
Mr. Westmacott's clients are not entitled 
to any costs in this appeal. 
C. C. Ghose, J.—I agree. . 
A. Appeal dismissed, 


CALCUTTA HIGH COURT. 
Olvin APPE«L No. 121 oF 1930, 
August 26, 1930. 

Present: —Mr. Justice Mukerji and 
Mr. Justice Mitter, 

Raja JAGADISH CHANDRA DEO— 
PLAINTIFF—-APPELLANT 

Versus . l 

Rai DEBENDRA PRASAD BAHADUR 

AND OTHEKS— DEFEND ANTS— RESPONDENTS. 

Civil Procedure Code (Act V of. 1908), ss. 2 (17), 80 
0. XLI, r. 1— Receiver, whether public officer—Notice 
of suit, necessity of—Notice of application for leave 
to sue, whether sufficient — N atice under s. 80-- Mode of 
service—Omission to give notice and to aver service 
of notice in plaint— Procedure—Dismissal of suit 
or rejection of plaint. 

A Receiver appointed under O, XL, r 1, Civil 
Procedure Code, and on whom the powers referred to 
incl. (d) ef that rule have been conferred, is a public 
officer within the meaning of s.2 (17), and no suit 
can be instituted against him without a notice in 
writing complying with the provisions of s, £0, Civil 
Procedure Code. 

The notice of a suit contempleated by s. 80, Civil 
Procedure Code is entirely different from notice 
of an application for leave to sue. 

The words of s. &0, Civil Procedure Code, as to how 
the notice is to be served are mandatory and not con- 
trolled by the provisions contained in O. XLVIII, r2, 
which should beread assubject to the special pro- 
cedure as to service contained ins ?0,itself. Service 
of notice on the son of the public officer is therefore 
not valid service of notice on that officer. ; 

Bhagchand v. Secretary of State (1), referred to. 

Section 80, Oivil Procedure Code, itself provides 
that the plaint shall contain a statement as to the 
notice and when on the face of the plaint there is no 
averment as to service of the notice, the Court should 
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reject the plaint, instead of going on with the suit. 
-It is not proper to dismiss the suit, 
Bachchu Singh v. Secretary of State (2), followed. 


Appeal from the original decree of the 
Sub-Judge, First Oourt, Midnapur, dated 
the 21st May, 1930. 

Messrs. H, D. Bose, Sarat Chandra Basak 
and Narendra Krishna Bose, for the 
Appellant. 

Messrs. Brojo Lal Chakravarti, Bijan 
Kumar Mukherjee, Radha Binode Pal, 
Rupendra Coomar Mitter, Ramesh Chandra 
Pal, Manindra Kumar Bose and Hira Lal 
Ganguly, for the Respondents. 


JUDGMENT.—The plaintiff whose 

suitfor accounts and compensation has 
been dismissed on the ground that the 
provision of s. 80 of the Code of Civil Pro- 
cedure has not beencomplied with, has 
preferred this appeal. 
_ On behalf of the appellant it has been 
urged inthe first place that the defend- 
ant No. 1, the principal defendant, was 
. not a public officer, and secondly that the 
provision contained in s. 80, has been 
substantially complied with. 

As regards the first contention, it may 
be said that there are several decisions 
which have proceeded on the footing, that 
a Receiver appointed under O. XL of 
the Code isa public officer, and no decision 
has been cited before usin which a different 
view has been taken. The words of the 
8. 2, subs, (17) in which “public officer" 
has been defined as meaning ‘every officer 
of a Court of Justice whose duty it is as 
Buch officer ... tó take charge or dispose 
of any property... and every person e£- 
pecially authorized by a Oourt of Justice 
to perform any of such duties (cl. (d)) 
in our opinion, sufficiently include a Re: 
ceiver appointed under O XL, r.l, 
Oivil Procedure Code, and on whom the 
powers referred to in cl. (d) of that rule 
have been conferred. Ap unreported 
decision in which a Division Bench of this 
Court expressed a doubt as to this matter 
was cited before us, but the learned 
Judges expressly leftthe matter undecided. 
Onthe other hand,it would appear from 
the judgment appealed from that the 
appellant did not dispute before him that 
a Receiver is a public officer within the 
meaning of the expression as defined in 
the Code. It was argued before us that the 
word ‘especially’ occurring in the definition 
militates against this view. It has been said 
that the word ‘especially’ suggests that ths 
appeintment spoken of-in the -definition 
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must be for a particular class of duties and 
not for duties of a like nature as regards a 
particular matter. Weare unable to agree 
in this contention. 

For his second contention the appellant 
relies upon the service on the defendant 
No. l of a notice of an application which 
he made to this Court for leave to institute 
the suit It has been urged that as all 
the particulars which were subsequently 
embodied in the plaint are to be found in 
that application, and that application con- 
tained all matters that- have to be specified 
in a notice under s. t0, the service of that 
notice wasa substantial compliance with 
the provisions of that section. It is true 
that tbe object of a notice under s. 80 seems 
to be to give the public officer an opportuni- 
ty of investigating into the truth of the 
alleged cause of action and of making 
amends or settling the claim, if so advised. 
Buteven then, notice of a suit is entirely 
different from notice of an application for 
leave to sue Their Lordships of the 
Judicial Committee have pointed out that 
'g. 80 is express, explicit and mandatory 
and admits of no implication or exception” 
(Bhagchand v. Secretary of State (1). There 
is no reason why its provisions should not 
be strictly complied with. As no notice 
of the intended suit was served on the 
defendant No. 1, it is not necessary to 
consider whether the mode adopted for the 
service of the notice of the application for 
leave was one authorised by law. What 
was done as regards that other notice 
was that it was served on the sonof the 
defendant No. 1. Ia our opinion, the 
words of s. 8U0,as to how the notice is to 
be served, are also mandatory and not 
controlled by the provisions contained 
in O. XLVIII, r. 2, which, in our judgment, 
should be read as subject to the special 
procedure as to service contained in s. 80, 
itself. 

The question that remains for con- 
sideration is whether in the cireumsiances 
the suit should have been dismissed or 
whether the plaint should not have been 
rejected. In thecase of Bachchu Singh v. 
Secretary of State (2) it was held that the 
proper course was to reject the plaint. 
''here are, on the other hand, cases in 
which the suit was dismissed. Seeing 
that s. 80 itself provides that the plaint 


(1) 104 Ind. Oas. 257; 54 I. A 338; 53. M. L. J. 81; A. 
I R.1927 P. O. 176; 28 A. L.J. 641; 29 Bom. L. R. 
1227; (1927) M, W. N. 561: 46 C. L. J. 76; 1 Luck, Cas. 
291; 51 B. 725; 32 C. W. N, 61; 26 L. W. 809, 

(2) 25 A. 187, 
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shall contain a statement as to the notice, 
we think it was the duty of theOourt to 
look into the plaintand when on the face 
ofit there was no averment as to service 
of the notice, the Court should have held 
that the suit was one which could not be 
instituted and should have rejected the 
plaint, instead of going on with the suit. 
It may be mentioned here that though a 
large number of issues were framed,uone 
except that as regards s. 80 was decided, 
nor evidenee taken. on any of the other 
issues. The remarks which the Judge below 
has made on the merits ofthe suit are all 
obiter. 

The result is that we dismiss the appeal, 
subject to the variation that instead of 
affirming the decree dismissing thesuit we 
order that the plaint be rejected. The 
order for costs made in the decree of the 
Court below will stand The defendants 
respondents will get their, costs in this 
appeal. 

The costs will be divided equally among 
the different sets of respondents who 
appeared. 

The eross-objection is not pressed and is 
dismissed without costs. 

A. f Appeal dismissed. 


CALCUTTA HIGH. COURT. 
OivinL APPEALS Ncs 83 AND 84 or 1929. 
June 30, 1930. 

Present :—Mr. Justice Mukerji and Mr, 

Justice Mitter. . 
SYDNEY HUGH MOSWEENEY 
— APPELLANT 
versus 


MARGARET ARBUTHNOT —Rx8PONDENT, 
Guardians and Wards Act (VIII of 1890),ss, 25, 6?— 
Appointment of guardian—Appointment of Secretary 
of institution—Legality—Application for custody of 
minor daughters—Charges of loathsome character in 
criminal proceedings against applicant—Ground for 
‘using custody. 
re ther the Society for the Protection of Children 
in India, nor the Secretary of such Society, as such 
Secretary, can be appointed a guardian within the 
meaning of the Guardians and Words Act. .The pro- 
visions of the Act can only be construed as intending 
the appointment of an individual as the guardian of 
a minor's person or his property. But, where. the 
Secretary of an institution is willing in her individual 
capacity to act as such guardian, the mere fact that she 
happens to be the Secretary of an institution does not 
stand inthe way of her appointment as guardian, 
(p.637 col 2. : 

Srimati Ashlata Roy v. Society for the Protection 
of Children in India (2), followed. 

Where charges of the most loathsome character re- 
garding the conduct of the petitioner towards his 
minor daughters formed the subject-matter of proceed, 
ings against him in a Oriminal Court and his wife 
algo repeated them in a letter meant to be sent toa 


Magistrate: 
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Held, that these facts were sufficient to justify the 
Court in refusing to accede to his prayer that the 
girls may be taken away from the convent and made 
over to him, [p. 637, col. 1.] 

Appealfrom the original orders of the 
District Judge 24-Pergannas, dated the 
3rd August 1928, 

Mr. Mukunda Behari Mallick, for the 
Appellant. 

Messrs. Barwell and Hem Chandra Bhar, 
for the Respondent. 

JUDGMEN T.—These two appeals have 
arisen out of an order which was passed 
upon two applications, one made by the 
appellant, S. H. McSweeney and the other 
by Miss Arbuthnot, Secretary to the Society 
for the Protection of Ohildren inIndia. The 
former application was numbered as case 
No. 144 and the latter as Oase No. 118 under 
Act VIII of 1880 Appeal No. 83 has arisen 
out ofthe orderin so far as it related to 
Oase No. 118 and Appeal No. 84 has arisen 
out of the order as relating to Case No, 144, 


` The application by Miss Arbuthnot was for 


being appointed guardian of the persons of 
three minor girls, Audrey, Beronice, other- 
wise called Bella and Inez McSweeney. 
The application of the appellant purported 
to be one made under s, 25 of the Act for an 
order on the authorities of the Loretto Con- 
vent where the girls were at the time, 
directing them to make over the girls to the 
appellant’s custody. The learned Judge 
refused the application of the appellant and 
made an order in favour of, Miss Arbuthnot 
on her application, which runs in these 
words: ‘The application made in Case No. 
118 of 1928 is allowed and the Secretary of 
the Society for the Protection of Ohildren in 
India will be appointed -guardian of the 
persons of the minors," It will be conveni- 
ent to deal with the appeals separately. 

As regards Appeal No. 84 which relates 
to the application made by the appellant 
under s. 25 of the Act, it may be stated that 
there may be a question as to whether such 
an application comes within the purview of 
B 25of the Act. Itis true that the defini- 
tion of the word ‘guardian’ as given in 6, 4 
of the Act is that it means a person having 
the care of the person ofa minor or of his 
property, or of both his pereon and property. 
But it may be aquestion as to whether s. 
25 was intended toapply to the case of a 
person who has not been declared or appo- 
inted a guardian under the provisions of the 
Act. This wesay notwithstanding the de- 
cision of the Madras High Court in the case 
of Wallace Sita Bot v. Wallace Radha Boi 
(1). We do not, however, desire to express 

(1) 51 Ind, Gas, 236; 36 M. L, J, 189. 
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any definite opinion on this question, and 
we would rather deal with the case upon its 
merits. We have heard all that has been 
said on behalf of the appellant, sao far es 
this application is concerned, and, as we may 
say, we are in entire agreement with what 
the learned Judge of the Oourt below has 
said as regards the desirability or expedi- 
ency of making over the girls to the cus‘ody 
ofthe appellant. Itis true that much of 
the materials upon which the application 
was contested is not evidence, strictly apeak- 
ing, in view of the provisions of the Indian 
Evidence Act. It is also true that if it were 
necessary for usto go intothe questicn whe- 
ther the charges that were levelled against 
the appellant some years ago iz connection 
with his treatment of his daughters were 
well-founded or not, it would not have been 
possible for this Oourt upon tbe materials 
on-the record to come to positive findings 
adverse to the appellant. The fact, however, 
remains that charges of the most loathsome 
character were made against the appellant 
upon which he had to be tried, though it 
may be that. as he says he was eventually 
acquitted. Then thereis the fact that these 
charges were repeated in a type written 
letter addressed to the Obief Presidency 
Magistrate and signed by appellant's wife. 
It is true, there is no evidence which would 
show that that letter reached the Lands of 
the learned Ohief Presidency Magistrate ; 
nor is there any evidence which would go to 
indicate how it was that the letter came to 
be in the possession of the Society which 
happened to produce it in the present case, 
The question as towhether the appellant 
was guilty of those charges or not, would 
always remain a matter of suspicion, unless 
we hold that the acquittal of which he 
speaks may be takenas a conclusive proof 
of his innocence. . Whatever be the effect 
of his acquittal, if there was any, the fact 
that such charges formed the subject-matter 
of proceec ings against him in the Criminal 
Court and the fact that bis wife also repeated 
them in a letter meant to besent toa 
Magistrate are, in our opinior, enough to 
jusuíiy us in refusing to accede to the ap 
pellant's prayer that the girls may be taken 
away from the convent and made overto 
him We are of opinion, therefore, that in 
so far as the learned Jucge has thought fit 
to reject the appellant's application under 
B. 25 of the Act, his order is perfectly good 
and reasonable and there is no reason what- 
soever why we should not agree in it. 
Appeal No. 84 is accordingly dismissed. 

Às regards Appeal No. 83, the learned 
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Judge bas made an order appointing the 
Secretary of the Society for the Protection 
of Children in India as ths guardian of the 
minors, “In view of the decision of this 
Oourt in the case of Srimati Ashlata Roy v, 
Society for the Protection of Children 
in India (2) this order cannot possibly be 
supported. In that case, it was held that 
reither the Scciety for the Protection of 
Obildren in India, nor the Secretary of such 
Society, as such Secretary, can be appointed 
a guardian within the meaningof Act VIII 
ot 18 '0 and further that the provisions of the. 
Act can only beconstrued as intending the 


- appointment ofan individualas the guard- 


ian of the minor's person or his property. 
lt appears, however, that the application 
that was made by Miss Arbuthnot, al:hough 
it made reference, in certain paragraphe in 
it, notably para. 7 to the fact that she was 
the Secretary to the Society for the Protec- 
tion of Ohildren in India—a philanthropic 
Society founded inter alia to befriend 
children and stated that the Society ia able 
to arrange for and supervise arrangements 
made for the physical well being, education 
and protection from moral danger of the 
children committed to its care, also shows 
that she did want to press the application. 
from the point of view of her fitness to be 
appointed as a guardian of these minors 
in her personal capacity. This original 
application was filed on the 1st June, 1978. 
In the application which was subsequently 
filed on 26th July, 1528, she declared that 
she was willing to act as the guardianof the 
persons of the said minors. Itis true that 
in the course of her deposition, , rather 
towards the end of it, being recalled by 
Court, she stated in answer toa question put 
to her that if the Secretary was appointed 
guardian, the idea would be to keep the 
children in a good school while they are of 
school going age and then find them work 

and that the Society would keep an eye on 
them until they come of age and also help 
them after that age. It does not appear 

however, that she had at any time express- 
ed her unwillingness to be appointed guard- 
ian in her individual capacity and apart 
from her position asthe Onief Executive 
Officer and Secretary. The learned Judge 

Lowever, has made the order in the form we 
have stated abové. Theorder as made 
cannot be supported. But then there is no 
reason why, in view of the present position 
of these infante, we should not ask the 
learned Judge to consider the question as to 


(2) 126 Ind, Cas. 707; 51 O. L. J. 272; A. L R. 
Gal. 397; 58 0.18. — TD 
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whether Mies Arbuthnot, in her personal 
capacity, wculd not be thoughta fit person 
to be appointed guardian of the minors. 
We are told by Mr. Barwell who appears 
for the Secretary of the Society in the pre. 
sent cage that she was and is 80 willing, In 
this view of the matter and for these reasons 
we allow the appeal, set aside the order 
from which this appeal has been taken and 
send the case back to the District Judge in 
order that he may now go into the question 
as to whether, quite apart from the fact that 
Miss Arbuthnot is the Secretary, she should 
or should not in her individual and personal 
eapacity be thought fitto be appointed as 
such guardian. 

The learned Judge will be at liberty to 
make such final order as he would consider 
necessary to make in view of the conclusion 
which he will arrive at on the question 
indicated above. 

_In view of the nature of successes of 
the parties we do not propose to make any 
order as to the costs of these appeals. 

A. Appeal No. 84 dismissed 

Appeal No. 83 allowed. 





CALCUTTA HIGH COURT. 
APPEAL FeoM APPELLATA DEOREE 
No 1222 or 1928, 
May 8, 1930. 
Present :—Mr, Justice Graham and Mr. 
Justice Mitter. 

SASH! KUMAR BHOWMIK AND 
ANOTHER— DEFENDANTS —Á PPELLANTS, 
versus 
KAMINI KUMAR BHOWMIK— 

PLAINTIFF — RESPONDENT. 

Estates Partition Act (V of 1897 B.C.), s.81—8ale of 
portion of non transferable holding— Partition between 
landlords—Suit by co-sharer to whom portion is allot- 
ted for eviction of purchaser—Maintainability— 
Partition, effect of. : 

The purchaser of a portion of a non-transferable 
occupancy holding cannot successfully resist a suit 
for eviction brought by a co-sharer landlord to whom 
the portion purchased has been allotted exclusively 
by a partition by the Oollector under the Estates 
Partition Act made subsequent to the date of the 
.purchase. [p. 638, col 2] : 

Haran Chandra Saha v. Behari Lal Bhumia (4), 
followed. . 

Adam Ali v. Chandu Molla (3) and Suraj Deo v. 
Puchnarain Singh (5), not followed. 

The effect of the partition of the holding is to 
divide it into two or more parts. It has not simply 
the effect of the splitting up the rent of the holding. 
Lp. 639, col. 1] 

Protap Chandra Das v, Kamala Kanta Saha: (2), 
followed. . 

appeal against the decree of the Sub- 
- ordinate Judge, Second Court, of Tipperah 
dated the 30th of January, 1928, afürming 
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that ofthe Munsif, Third Court, Oomilla,. 
dated the 19th of April, 1927. 

Messrs, Gunoda Charan Sen and Priya- 
nath Dutt, for the Appeliants. 

Mr Upendra Kumar Roy, for the Re- 
spondent, 

JUDGMENT. 

Mitter, J.—The question of law raised 
by this appeal is whether the purchaser 
ofa portion ofa non-transferable occupan- 
cy holding can successfully resist the suit 
for eviction brought by a co-sharer land- 
lord to whom the portion purchased has . 
been allotted exclusively by a partition 
by the Collector under the Estates Parti- 
tion Act (V of 1897 B. ©.) made subse- 
quent to the date of the purchase. Both 
the Courts below have answered this ques- 
tion in the negative. The question in this 
appealis whether those decisions are right, 

The relevant facts necessary for the 
determination of this question are few and 
may be briefly stated thus: The plaintiff, 
now respondent, was the owner of eight 
annas five gandas share in a reveaue paying 
estate hearing Touzi No. 420 in the Tipperah 
Oollectorate records; under the sixteen 
annas proprietor of this estate there was 
& non-transferable occupancy holding stand- 
ing in the name of one Brojabasini 
Bhowmiki; this holding consisted of lands 
which are in dispute in the suit in which 
this appeal arises and other lands; on the 
24th Falgoon, 1320, B. 8., defendant No. } 
purchased in the name of his wife, defend- 
ant. No, 2 the lands now in suit; by a 
partition under the Estates Partition Act 
(V of 1897, B. O.) the lands in suit were 
allotted’ to the share of the plaintiff and 
the rent also was split up so that the plain- 
tif became the sixteen annas proprietor of 
the tenancy which consisted of the disputed 
lands. The plaintiff states and it is com- 
mon ground that the original tenant is not 
in possession of this new holding and that 
she has not paid rent in respect of the 
same. fThe plaintiff, accordingly, has 
"brought the present suit against the defen- 
dente alleging that they are transferees 
of the entire holding under the plaintiff 
and, ss the holding is a non-transferable 
occupancy helding, the defendants are 
trespassers and have no right to be on the 
land. The defendant No. 1 disclaimed any 
interest in the disputed land and ssid that 
his wife defendant No. Z was the real pur- 
chaser. Defendant No. 2 raised several 
defences but it is necessary to notice only 
one of them for, that isthe only defence 
which is relied on before. us. She .contendg 
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that the plaintiff cannot evict her as she 
is not bound by the butwara (partition 
proceedings) and therefore, the entire hold- 
ing has not been transferred and plaintiff 
is not entitled to re-enter as the original 
tenant is in possession of a part of the 
original holding. This defence hes been 
overruled by both the Oourts. They 
hold that the partition hadthe effect of 
dividing the entire holding and the plain- 
tiff had, by the partition, become the sole 
landlord with regard to ihe disputed hold- 
ing and as the defendants have not been 
recognised by the plaintiff the latter has 
become entitled to khas possession of the 
disputed lands, 

In second appeal againet the concurrent 
judgments of the Oourts below it has 
been argued (i) that the effect of the divi- 
sion of the lands under the Estates Parti- 
tion Act was merely to split up the rent 
and not to divide the holding, and (it) 
that if the division has euch effect it cannot 
affect the rights of the defendants which 
they enjoyed before such partition. The 
argument on the second point is put in this 
way: Itisssid that the defendant No. 2 
being the purchaser of a portion of the 
non-transferable holding, they could not 
be evicted by the entire body of proprie- 
tors in the absence of evidence of abandon- 
ment or relinquishment of the holding by 
the original tenant, Brojo Basini, and there 
is no evidence that she has quitted the 
other part not transferred and in support 
of this proposition reliance is placed on 
the decision of the Full Bench in Daya- 
"mayi v. Ananda Mohan Raj (1). 

With reference to the first point taken, it 
is clear from an examination of s. 81 of the 
Estates Partition Act that the effect of the 
partition of the holding is to divide it ‘into 
two or more parts. It has not simply the 
efiect of the splitting up the rent of the 
holding. The language of the section is 
plain and can lead to no other conclusion. 
This view also is in accordance with a line 
of authorities of which the case of Protap 
Chandra Das v. Kamala Kantu Saha (2) may 
be referred to as the type. It has not been 
contested in this case that notices were serv- 
ed on the original ienent under s. 81 of the 
“Act. 

The second point raises a question of some 
difficulty and there is divergence of opinion 
on the question, The case which favours 
tbe contention of the appellant is the deci- 


- QU) 27 Ind. Cas. 61; 42 O. 172; 180, W. N, 971; 20 
C. L. J. 52. 
(2) 10 0. W. N. 818, 
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sion in the case of Adam Ali v. Chandu 
Molla, (3) We sent for the paper book in 
that case, and we find that in that cage it was 
assumed that the notices under s. 81 of the 
Estates Partition Act were served, having 
regard to the provisions of s 114 of the 
Evidence Act regarding the regularity of 
official acts The tenante, however, pleaded 
that they did not receive any notice. When 
the learned Judges say in that case that 
the partition was “not with the concurrence 
of the tenant" it may be that the tenants 
in that case didnot appear in the partition 
proceedings. In the present case notices 
were served and it cannot be said that the 
partition was without the tenants’ assent. 
But that circumstance does not really 
matter. In this case notices were served 
under s. 81 of the Estates Partition Act on 
the tenant and it must be assumed that she 
did not object to the partition. The position 
is this that before the partition the entire 
body of landlords could not have ejected 
the defendant who was purchaser ofa por- 
tion of the holding as there was no 
abandonment by the original tenant. The 
question is whether after the partition 
when the co-sharer landlord becomes the 
sole landlord and the tenancy is split up 
asthe lands are divided between different 
co-proprietors, whether the scle landlord 
cannot say to the purchaser of the part 
which has now become a whole holding, 
that he is atrespasser. Is this right of the 
purchaser of a part of the holding a sort 
of encumbrance created by the act of the 
tenant which is binding on the co-sharer 
landlord who has become the sole landlord? 
Can tha sole landlord after partition be 
compelled to recognise the purchaser of a 
part of the holding—for that is the effect 
because the original tenant is in posses- 
sion of the other part of the original tenancy 
which bas now fallen to the ehare of the 
other proprietor. Sofar as the disputed 
lands are concerned, itis found that the 
original tenant is not in possession. I 
find it difficult to persuade myself to hold 
that the purchaser of a part has any such 
right. Mr. Justice B B. Ghose is constrained 
to hold in the case inAdam. Ali v. 
Chandu Molla (8) that the position ‘ig 
somewhat anomalous that notwithstanding 
the separation of the original holding into 
diflerent parts by which different holdings 
were created, an artificial link would 
remain which binds the new holdings 
together and yet yields to this view, 


(3) 117 Ind( Oas. 696; 32 O. W. N. 1077; A. I. R, 
1928 Cal, 876; 48 O. L. J. 347. 


640 


Is therightof the transfereeof a part 
aright tobe able to resist the landlords’ 
suit for possession under all circumstances 
or is it oneto resist the suit so long asthe 
tenancy remains undivided and the land 
sold remains a part of one holding. Iam 
rather inclined to think that the right of 
the purchaser is liable to be affected by 
the partition of the holding and I agree 
in the view taken by my learned oruher 
Mr. Justice Suhrawardy and my learned 
brother Mr, Justice Graham in the case of 
Haran Chandra Saha v. Behari Lal Bhumia 
4), 
| Mr. Justice B. B, Ghose bases his decision 
on an obiter dictum of Sir Edward Chamier, 
Ohief Justice of Patna High Court, for in 
the Patna cage the transfer was of a trans- 
ferable occupancy holding [Suraj Deo v. 
Puchnarain Singh (5) ] 1n that Court again 
there appears to be divergence of opinion 
asis pointed out in the decision in Haran 
Chandra Saha v. Behari Lal Bhumia (4) to 
which my learned brother wasa party. 
The tenant could by selling the remaining 
plots tosome other person have put the 
landlord ina position to ejectthe defend- 
ant. The position of a transferee of a 
portion of non-transferable holding is a 
somewhat precarious one and in our opinion 
is liable to be affected by the compulsory 
partition. 

We think the Courts below have taken 
the right view and thatthe appeal must be 
dismissed with costs. 

Graham, J.—I agree 

A. Appeal dismissed. 
(4) 112 Ind. Oas. 202; 47 C. L. J. 818; A. I. R. 1928 


Cal. 560. 
(5) 39 Ind, Cas. 98; 2 P.L. J. 225; 1 P. L, W., 443. 





CALCUTTA HIGH COURT, 
APPEAL No. 312 oF 1929, 
August 12, 1930. 
Present:— Mr. Justice Mukerji and 
Mr. Justice Mitter. 
In the matter of KARIM MIA-—-INSOLvVENT. 

Provincial Insolvency Act (V of 1920), s 41(2) (a)— 
Order refusing discharge ‘absolutely'—Construction and 
effect—Order contemplated by s. 41 (2) ‘a)—Intention 
of Legislature. 

Section 41\2) (a), Provincial Insolvency Act, does 
not contemplate that there may be an order absolutely 
refusing to discharge an insolvent. It contemplates 
only an order either granting or refusing an absolute 
order of discharge as distinguished from an order of 
discharge subj: ct to a condition. 

Mulchand v. Offieial Receiver (1), followed. 

Where an order unders. 41 cl. (2) (a) was passed 
‘refusing discharge absolutely’: 

Held, that the order must be regarded as merely 
an order by which the Judge refused to make an 
absolute ‘order of discharge and not as an order 
qefusing discharge for ever. 


In the matter of &ak1M MIA 
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Appeal against an order of the’ Dis- 
trict Judge, 24-Parganas, dated the 20th 
February 1922. - 

Messrs. Jahnabi Charan Das Gupta 
Probodh Chandra Kar and Jogesh Chandra 
Sinha, for the Appellant. 

JUDGMENT.—The order from which 
this appeal has been preferred is one passed 
under s. 41, cl. (2) (a), Provincial Insolv- 
ency Act, The learned Judge by this order 
refused an absolute order of discharge in 
favour of the insolvent who has applied for 
discharge in the proceedings. The learned 
Judge, however, has framed his order in 
this way: | 

“It seems to me that nothing is to be 
gained from suspending the discharge or 
making a conditional order. The man is 
not fit to be given credit and that will be 
the result of his remaining an undischarged 
insolvent, I, therefore, refuse discharge 
absolutely.” 

If by this order the learned Judge meant 
that this order of his would preclude the 
insolvent from applying again for his 
discharge,the learned Judge, in our opinion, 
was not right, What the Legislature con- 
templates by cl. (a), sub-s (2), s. 41, is not 
that there may be an order absolutely re- 
fusing to discharge an insolvent. It contem- 
plates only an order either granting or 
refusing an absolute order of discharge as 
distinguished from an order of discharge 
subject to acondition We may point out 
that the meaning of this section has been 
considered by the Allahabad High Court in 
the case of Mulchand v. Official Receiver (1). 
The learned Judges, though differing on 
the question as to the effect of an order of 
a similar description that was passed in 
that case, were agreed in holding that the 
only order that s. 41 (2) (a) contemplates 
is one granting or refusing an absolute 
order of discharge and not an order absolu- 
tely granting cr refusing for ever the 
discharge asked for. We think that the 
order in the present case must be regarded 
as merely an order by which the learned 
Judge refused to make an absolute order 
of diecharge, The appellant, theréfore, will 
beatliberty under altered circumstances 
ardin view of his subscqennt dealings, 
to come up before the Court sgain in 
future for applying either for an absolute 
or for & conditional discharge. The appeal 
thus succeeds. 


A. Appeal allowed. 
(1) 124 Ind. Cas. 410; A. I. R. 1930 AN, 471; 52 A, 
385; (1930) A. L. J. 316; 52 A. 385. 
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MADRAS HIGH COURT. 
Lerrers Patent ÁPPEAL No. 114 or 1929 
January 8, 1931, 
Present:—Mr. Justice Reilly, and Mr. 
Justice Anantakrishna Ayyar, 

P. ALAGIRISUBBA NAIK AN» OTHERS— 

APPELLANTS 
versus 
Tar OFFICIAL REOERIVER or 
TINNEVELLY AN» OTHERS8— 


RESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss. 4, 08, 75— 
Order under s. 58—Second appeal, competency of— 
Proceedings under s. 58, whether covered by s. 4. 

No second appeal lies from an order passed under 
8, 53 of the Provincial Insolvency Act. [p.647,col. 1] 

The words “subject to the provisions of this Act” 
ins. 4mean “excluding questions otherwise provided 
for by the provisions of this Act;" therefore, prima 
facie, s,4 should be taken to have no application to 
cases coming under s. 53 of the Act. [p. 643, col. 1.] 

Fool Kumara Dasiv. Khirod Chandra Das Gupta 
(5), Anwar Khan v. Muhammad Khan (7) and Venkata 
Rama Chokkier (8), referred to. 


Letters Patent Appeal againat the decisicn 
of Ourgenven, J., dated the 9th October, 
1929. ; 


Mr. T. L Venkatarama Ayyar, for the 
Appellants. 

Messrs. T. M. Krishnaswami Aiyar and 
V. K. Mahadev Sastri, for the Respond- 
ents, 


JUDGMENT. 


Reilly, J.—I have had the advantage 
of reading the judgment which my learned 
brother is about to deliver, and I entirely 
agree with his conclusions, 


I find myself in some embarrassment in 
dealing with this appeal. It is an appeal 
under the Letters Patent against Ourgenven 
J.s dismissal of a second appeal against 
an order made by a District Munsif annul- 
ling a sale under &. 53 of the Provincial 
Insolvency Act. The learned Judge held 
clearly that no second appeal lay in such 
acase. It is true that he used the words “I 
am inclined to think that the decision of 
the District Oourt is final”. But in spite 
of that language he appears to have thought 
the answer to the question so clear that 
he did not think it necessary to discuss it, 
and he went on to deal with the case in 
revision, to which different considerations 
would apply, and eventually dismissed the 
revision petition filed by the appellants 
with their appeal before him. Nevertheless 
he afterwards granted leave to them 
to appeal under the Letters Patent against 
his dismissal of their second appeal, 
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We are therefore left in the curious position 
of hearing an appeal against the learned 
Judge’s decision that no second appeal 
lay without the benefit of knowing his 
reasons for that decision, but with the 
knowledge that at one stage he thought 
the answer to the question so obvious that 
no discussion was necessary and that at 
another he thought it so doubtful that he 
granted leave for further appeal. With 
the greatest respect I venture to express 
the opinion that, when leave to appeal 
against a second appellate decision is 
granted, we should always be placed in 
possession of the reasons which led to the 
decision, 

However, the question whether a second 
appeal lies in this case has been argued 
at length before us, and in the 
circumstances we must deal with it as a 
new question. This case was instituted 
as one under 8, 53 of the Provincial Insol- 
vency Act and was disposed of by annul- 
ment of the sale concerned in a manner 
possible only under that provision. That 
being so, it is admitted that the Act pre- 
cludes a second appeal unless & proceeding 
under 8,53 is also a proceeding under s, 4 
of the Act. Mr. Venkatarama Ayyar for 
the appellants contends that every proceed- 
ing unders. 53 involves a question of title, 
that s.4 embraces all decisions on ques- 
tions of title and that 8.75 allows an 
appeal on law from every decision of a Dis- 
trict Court on appeal from a Court sub- 
ordinate to it made under s. 4, Section 4 
gives an Insolvency Court power, subject 
to the provisions of the Act,” “to decide all 
questions whether of title or priority or of 
any nature whatsoever”. Mr. Venkatarama 
Ayyar in order to minimise his difficulties 
wishes to interpret the words “or of any 
nature whatsoever" as covering only ques- 
tions ejusdem generis as title or priority. 
But that is not possible. The words 
“whether of title or priority or of any 
nature whatsoever” and especially the 
words “of any nature whatsoever” are plain- 
ly and in themselves incompatible with 
the ejusdem generis rule of interpretation 
and I have no doubt were deliberately 
chosen to avoid any possibility of that rule 
being applied to them. We must take it 
therefore that s, 4 (1) gives the Court power 
subject to the provisions of the Act, to 
decide all questions "which may arise in 
any ease of insolvency coming within the 
cognizance of the Court or which’ the 
Gourt may deem it expedient or necessary 
to decide for the purpose of doing complete 


642. 


justice or making a complete distribution 
of property in any such case.” That isa 
very wide provision, and obviously ques- 
tions under s. 53 of the Act will come with- 
in s. 4 unlees they are excluded by the 
words “subject to the provisions of this 
Act". The question before us appears to 
me to turn upon the interpretation of 
those words. If I may say so, they do not 
appear to me to be very happy words, 
because they are capable of at least two in- 
terpretations. They may mean “subject 
“to the provisions of this Act in regard to 
rules of law, procedure and evidence", in 
which ease proceedings under s. 53 would 
be proceedings under s. 4, or they may 
mean ‘excluding questions otherwise pro- 
vided for by the provisions of this Act” 
in whieh case proceedings under s. 53 
would be excluded from proceedings under 
s.4, An examination of certain provisions 
of the Act will, I think, show us what 
meaning was attached by the Legislature 
to the words “subject to the provisions of 
this Act" in s. 4. 

Firstly, s. 4 (3) of the Act provides that 
the Court need not decide every question 
within s. 4 (1) which may arise in an 
insolvency case before it but may decline 
to gointo sucha question and yet may 
sell the debtor's interest in the property 
concerned, if there is reason to believe that 
he has any saleable interest. If proceedings 
under s. 63 are ircluded in proceedings 
under s, 4, the Court under that provision 
may decline to go into an application under 
8..53. Could such a refusal to exercise 
jurisdiction under s> 53 have possibly been 
intended ? A transfer covered by s. 53 is 
voidableagainst the- Receiver, and surely 
the question whether a transfer comes 
within the section is not one which the Oourt 
could decline to decide. That section 
'moreover was in existence in the Provincial 
Insolvency Act of 1907, in which there 


was no such provision as those contained- 


in 8.4 of the present Act. When the law 
had already given the Receiver the right 
to avoid such a transfer, could the new 
Act by a side wind and without the most 
explicit language have given the Oourt 
-the right to decline to decide whether a 
transfer was of the nature covered by- the 
section? If the Oourt could decline to 
decide an application under s. 53 of the 
Act and send the Receiver elsewhere for 
his remedy, he would be met by a different 
rule of evidence and sometransfers which 
hecould attack under 8.53 would be un- 


assBilable elsewhere. The right of the- 
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Receiver to obtain a decision under s. 53— 
and I do not doubt that by that section and 
the corresponding section in the Act of 
1907 it was always intended that he should 
have that right in order to be able to 
dispose of what is really the debtor's pro- 
perty tothe due advantage of the creditors 
—is incompatible with the Court's right to 
decline to go into questions under s. 4, 
unless proceedings unders. 53 are excluded 
from proceedings under s, 4. 

Secondly, it is not disputed that. a 
decision ofa Subordinate Judge or a. ‘Dis- 
trict Munsif under s. 53 or any other 
section of the Act except s. 4 is subject, 
to appeal to the District Judge, whose 
decision is final under s. 75 subject to 
the High Court's power of revision and: 
to the second proviso to s.75 (1) (newly: 
added in the present Act). Under that 
proviso there is second appeal.on law 
from “a decision of the District Oourt on 
appeal from a decision of a Subordinate 
Court unders.4”. What can. be the mean- 
ing of introducing those words “under s, 4” if 
&, 4is all embracing and covers all questions 
arising under the Act ? The only explana- 
tion which can be suggested for the ap- 
pellants is that the . Legislature has done 
its work when deliberately introducing 
this new proviso in a stupid, careless, mis- 
leading way anexplanation which we can- 
not entertain fora moment while any other 
explanation is available. Section 75 (1), as 
it now stands, providing that there shall. 
be no second appeal generally but that 
there shall be a second appeal on law under 
8.4, is to my mind a conclusive indication 
that s. 4 is not all-embracing. 

Thirdly, Schedule I cf the Act gives a 
list of classes of cases in which there is 
an appeal under s. 75 (2) from original 
decisions of a District Court. That list 
first mentions decisions unders. 4 and then 
sets out & number of other classes of cases 
including as a separate class orders 
annulling a voluntary transfer under .s. 
53. If s 4 embraces all classes of questions, 
then every thing after the first entry in that 
schedule is stupid surplusage. It is certainly 
not permissible for the appellants to accuse 
the Legislature of wholesale carelessness 
and stupidity in framing the schedule, 
as they have to doin order to maintain the. 
position thats. 4is all embracing. Even Mr. 
Venkatarama Áyyar's modified suggestion. 
which, as I have said, must be rejected— 
that s. 4 includes all questions of title, 
priority and others, ejusdem generis cannot 
be reconciled with theentry in Schedule. J. 
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first of decisions unders. 4 and later of 
orders annulling transfers under s. 53, 

The three provisions which I have men- 
tioned are, I think, enough to show that the 
Legislature did not intend 8 4. to embrace 
proceedings under s. 53 and that the words 
“subject to the provisions of this Act" ing, 4 
mean "excluding questions otherwise pro- 
vided for by the provisions of this Act.” 
This interpretation, I may add, is in accord- 
ance with the history ofs. 4, which was 
first introduced in the Provincial Insolvency 
Act of 1920. The previous Act provided for 
proceedings such as now come under, 8. 53 
of the present Act and for other particular 
classes of proceedings. But a doubt was 
felt whether the Oourt could decide other 
questions arising in insolvency cases but 
not specifically provided for, and that doubt 
led to conflicting decisions, In those cir- 
cumstances s. 4 was newly introduced in the 
present Act, and from those circumstances 
it could reasonably be inferred—even if an 
examination of the provisions of the Act did 
not make that unnecessary—that it was inten- 
ded, not to affect,override or embrace existing 
provisione, but to fill what some Courts had 
felt to be agap in insolvency jurisdiction. 
If the new section had been introduced 
towards the end of the Act instead of near 
the beginning, its introduction, as supple- 
mentary to and not including the other pro- 
visions of the Act, would. I think, have been 
recognized at once. 

In my opinion the annulment of the sale 
in this case was not made under s. 4 of the 
Act, and no second appeal lay in respect of 
it. The distnissal of the second appeal by the 
learned Judge was, therefore, right, and this 
Letters Patent Appeal should be dismissed 
with costs., 

Anantakrishna Ayyar, J.—Pethap- 
pa Naik filed a petition on 5th October,1920, 
Unterloentory Petition No. 8 of 192C) on the 

le of the District Munsif’s Oourt of 
Tuticorin to have himeelf adjudicated an 
insolvent, and he was accordingly ad- 
judieated an insolvent, by order dated the 
26th February, 1921. On 9nd October, 1919, 
Pethappa Naik had executed a sale deed 
(Ex. I) in favour of Alagirisubba Naik and 
five others for Rs. 12,500 in: respect of his 
immovable properties, On 28th November, 
1924, an application was filed in the Court 
of the District Munsif of Tuticorin under 
B 93 of the Provincial Insolvency Act (V of 
192U) to have the sale-deed annulled by the 
Oourt. The vendees under the sale-deed 
Opposed the application; but the District 
Munsif allowed the application and annul- 
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led the sale, and directed the Official 
Receiver t5 sell the properties for the 
benefit of the creditors. The Civil Mis- 
cellaneous Appeal preferred by Alagirisubba 
Naik and five others to the District Oourt, 
Tinnevelly, having been dismissed, they pre- 
ferred a Oivil Miscellaneous Second Appeal 
No. 104 of 1928 to the High Court. They also 
filed a Civil Revision Petition in the alterna- 
tive to the High Court, Civil Revision Peti- 
tion No. 1013 of 1928 against thesame order 
passed by the District Court. Both the 
Civil Miscellaneous Second Appeal and the 
Civil Revision Petition came on for hearing 
before Mr. Justice Curgenven. A prelimi- 
nary objection having been taken that no 
second appeal lay to the High Oourt against 
the order passed by the District Munsif 
under s, 53 of the Provincial Insolvency 
Act, the learned Judge disposed of 
the objection as follows:— 

“This Qivil Miscellaneous Second Appeal 
and Oivil Revision Petition arise out of pro- 
ceedings taken under s. 53 of the Provincial 
Insolvency Act to annul a transfer of pro- 
perty by the insolvent in I. P. No. 8 of 1920 
on the file of the District Munsif of Tuticor- 
in. The alternative method of approach 
has been adopted because the appellant- 
petitioner has doubt whether a second 
appeal lies. It can only lie if the original 
proceedings be held to have been taken 
unders 4ofthe Act. But that is a general 
provision, and I am inclined to think that 
& case dispcsed of under s. 53 is a decision 
euch as is contemplated in s. 75 (1), and 
accordingly, that subject to the first proviso 
of that section which in wide terms allowa 
of revision, the decision of the District 
Oourt is final. I shall accordingly entertain 
the matter as a Civil Revision Petition." 

The learned Judge then went into the 
merits of the Civil Revision Petition and 
finally dismissed the same. He dismissed 
Civil Miscellaneous Second Appeal No. 104 
of .928 with costs and Oivil Revision 
Petition No. 1013 of 1928 without costs, 
Leave to appeal, however, was granted in 
Civil Miscellaneous Second Appeal No, 104 
of 1928 The vendees under Ex. I Alagiri- 
subba Naik and others have accordingly 


.preferred Letters Patent Appeal No, 114 of 


29 against the decision of the learned 
J dg A Civil Miscellaneous Second Appeal 
No. 104 of 1928. Of course, no appeal lies aga- 
inst the order passed by the learned J udge 
in the Civil Revision Petition. When this 
appeal was opened by the learned Advocate 


‘for the appellant, Mr. T. M. Krishnaswami 


Ayyar, the learned Advocate, who appeared 


Gah 
for the respondent, raised-a preliminary 
objection to the hearing of the Letters 
Patent Appeal on the ground that no second 
appeal lay to the High Court against an 
order passed under s. 53 of the Provincial 
Insolvency Act,and that the learned Judge 
himself, who heard the Civil Miscellaneous 
Second Appeal held that no such appeal 
lay. Though leave to appeal has been 
granted by the learned Judge under s. 15 
of the Letters Patent, yet if no second 
appeal lay to the High Court, no Letters 
Patent Appeal could lieeither, in the cir- 
cumstances. He drew our attention to a 
decision of the Labore High Court, 
Lahijan v. Hari Kishen Das (1) and he also 
relied on Sambamurti Ayyar v, Ramakrishna 
Ayyar 12). 

The learned Advocate forthe appellant 
argued that the application filed in the 
District Munsii's Court should be taken to 
have been filed really under s. 4 of the 
Provineial  Insolvency Act, though the 
application mentions s. 53 as the provision 
of law under which it was made. He argued 
that, having regard to the allegations in 
the application, it must be taken to come 
substantially under s, 4 of the Act and not 
under s. 53; he further argued that even if 
the application be taken to come properly 
under 8. 93, yet having regard to the very 
wide wording of s, 4, inasmuch as the 
District Muneif decided questions relating 
to the title of the appellants to the pro- 
perties covered by the sale-deed (Ex. I), a 
second appeal lies to the High Court under 
the . 2nd proviso to s. 75 of the 
Act, which enacts: that "any such 
person aggrieved by a decision of the Dis- 
trict Court on appeal from a decision of a 
Subordinate Court under s. 4 may appeal 
to the High Oourt on any of the grounds 
mentioned in sub s. 1 of s. 100 of the: Code 
‘of Civil Procedure, 1908." 

He relied on  Kallukuiti Parambath 
Parachen v. Pothen Pottikkakal Kattiali (3) 
and Seth Sheolal v. Girdhari Lal (4). 

Iam clearly of the opinion that the ap- 
plication made to the District Munsif was 
under s. 53 of the Act, that it was eo treated 
in both the lower Courts, and that we must 
dispose of the matter before us on the foot- 
ing that the proceedings were taken under 
B. 53 of the Act. The allegations necessary to 


(1) 67 Ind. Cas. 887. 


(2) 114 Ind. Oas. 847; 52 M. 337; 55 M. L. J. 837; A. 
I. R 1929 Mad. 43; 29 L. W. 60 


(3) 91 Ind. Cas. 144; 49 M. L. J. 595; 22 L W. 542; 
A. L R. 1926 Mad. 123, , ae 


(4) 78 Ind. Oas, 140; A, I. R. 1924 Nag, 361. 
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be made in an application under s. 53 have 
been made in the application in question. 
The sale impugned tcok place within two 
years mentioned in the section, and the 
prayer in the application is in the terms of 
8.53. We find that an sppesl is provided 
for, by s. 75 read with Sch, I, against the 
order of the District Munsif annulling the 
sale under s 53. No further second 
appeal to the High Oourt is provided for 
specifically in such a case, Section 75 (1), 
on the other hand, provides that “a pereon 
aggrieved by a decision come to, or an 
order made in the exercise of insolvency 
jurisdiction by the Court Subordinate to 
the District Oourt may appeal to the 
DistrictOourt, and the order of the District 
Court upon such appeal shall be final.” 

There are two provisoes added to the sec- 
tion. Under the first proviso, “The High 
Court for the purpose of satisfying itself 
that an order made in any appeal decided 
by the District Court was according to the 
law may call for the case and pass such 
order with respect thereto, as it thinks fit.” 
This dces not givea right of appeal, but 
provides for the exercise of powers of revi- 
sion by the High Court in respect of such 
orders passed on appeal by the District 
Court. Reliance, however, was placed on 
the second proviso which enacts that “any 
such person aggrieved by a decision of the 
District Court on appeal from a decision 
of a Subordinate Court under 8. (1); may 
appeal to the High Courton any of the 
grounds mentioned in sub-s. (1), of 8.100 of 
the Code of the Civil Procedure." i 

The question then is whether the deci- 
sion passed by. the District Munsif in the 
present case could be said to bé a decision 
passed under 8. 4 of the Act; if it is a deci- 
Bion under s. 4, then a second appeal lies 
to the High Court; if not, no second appeal 
lies. 

There was no provision in the Insolvency 
Act of 1907, similar to, or corresponding 
with, 5.4 of the Act of 1920. Under the 
Act of 1907, decisions passed under 8. 36 
(which corresponds tos. 53 of the Act of 
1920) were open to one appeal only; there 
was no provision for second appeals: to the 
High Court under the Act of 1920. An appeal 
to the High Oourt from a decision passed 
under s. 53 annulling a voluntary transfer 
is provided forby Sch. I. The same Sche- 
dule also provides for such appeals from 
* decisions of questions of title, ete., arising 
in insolvency, under s. 4.” If decisions 
under s. 4 include decisions under e. 58, it is 
difficult to understand why separate provi- 
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sions for appeal tothe High Sourthave been 
made by Sch, I. Farther, according to the 
contention of the appellant, all decisions ^f 
"questions of title under s. 4 are appealable 
to the High Court; whereas Sch. 1 gives 
such a right of appeal only against orders 
annulling voluntary transfers, (not against 
order declining to annual such transfers). 
The-provisions of Sch. I relating to ss. 4 and 
53 are thus inconsistent with each other if 
the contention of the appellant be upheld, 
Finally if s. 4 covered the whole field of dis- 
putes arising under the Insolvency Act, then 
one is unable tounderstand why after provid- 
ing for an appeal to the High Court from 
decisions of title, property, etc., arising in 
insolvency under s, 4, the Legislature 
thought it necessary to provide separately 
for similar appeals from orders passed 
under the various other sections, viz., 88. 25, 
26, 27, 33, 35, 37, 41, 50, 53 and 54, mentioned 
in Sch. I. The learned Advocate for the 
appellant, however, argued that the scops 
ofs 4 was limited to decisions of questions 
of “ title or priority or other questions” 
-ejusdem generis, and that s. 4 had not 
any wider scope ; but the wording of the 
section is“ the Oourt shall have full 
power to decide all questions whether of title 
or priority or of any nature whatsoever 
which may arise in any case of insolvency,” 
The words "of any nature whatsoever " 
could not be taken as only limiting the 
operation of the section under the principle 
of ejusdem generis, The expression “all 
questions of any nature whatsoever” is too 
comprehensive to be limited in the waycon- 
tended for by the learned Advocate for the 
appellants.. 

Further, the section begins with the words 
“ subject to the provisions of this Act” Be- 
fore, therefore, we seek toapply s. 4 to any 
case we should be satisfied that the case is 
not provided for elsewhere by the Aot. 
Turning £o 8.53, we find that it provides 
for a particular class of cases mentioned in 
the section. Therefore, prima facie e. 4 
should be taken to have no application to 
cases coming under s. 53 of the Act. Aj re- 
marked by tne learned Judges of the Oal- 
cutta High Oours in Fool Kamari Dasi v. 
Khirod Chandra Das Gupta (5). 

" As has been explained in Muhammad 
Habib Ulla v. Mushtaq Husain (8), s. 53, of 
the Provincial Insolvency Act is in one sense 
wider in its scops thans.53 of the Trans 
fer of Property Act, because under this sec 

5) 102 Ind. Cas, 115; 31 ©. W.M. 502 
a Ind Qa ; 3L O. W. M, 502 at p. 505; ALI. 

(6) 37 Ind, Cas. 484; 39 A,-95; 14 A. L, J, 1183, 
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tion all thatis necessary to show is that the 
transfer was made within two years of the 
adjudication unless it is a transfer made 
before or in consideration of marriage ; and 
further that under this section it is not neces- 
sary to show that the transfer was made 
with intent to delay or defeat a creditor." 

In the ease reported as Anwar Khan v. 
Muhammad Khan (7), the majority of the 
learned Judges were of opinion that the 
provisions relating to appeal contained in the 
other portions of the Insolvency Act were 
not in any way affected by the provisions 
of s, 4, but were saved by the words ''sub- 
ject to the provisions of this Act” 
occurring in s. 4. It ie difficult to imagine 
that the Legislature having specifically pro- 
vided for particular matters and regulated 
rights of appeal with reference to the same, 
intended to have the said specific provisions 
affected and substantially modified by a 
general provision like that contained in s. 
4, more especially when the Legislature has 
taken care to add the words “ subject to the 
provisions of this Act " to that section. This 
is in accordance with the view adopted by 
this Court, in Venakatrama v. Chokkier (8). 

Section 4 is a re-enactment of s. 7 of the 
Presidency Towns Insolvency Act and s. 
105 of the English Bankruptcy Act of 1914, 
with some modifications. There was a 
difference of opinion among the Courta in 
India whetherthe Court exercising insol- 
vency jurisdiction has got power to decide 
upon questions of title, priority, ete., which 
may arise in the course of the administra- 
tion of the estate, in the circumstances 
which could not be brought under es 36 
and 37 of the cld Act (corresponding to ss. 
53and 510f the Act of 1020. Evidently 
the Legislature, in enacting s. 4 of the 
present Aet gave the Courts exercising in- 
solvency jurisdiction a discretion to exer- 
cise powers in such matters if they thought 
fit to do so, while allowing them at the same 
time a discretion to direct that such matters 
should bs adjudicated by the ordinary 
O»urts in the ordinary way. The. intention 
does not ssem to have been to affect the 
specific provisions contained in the other 
portions of the Act, but only to provide for 
other matters arising in insolvency not spe- 
cifically provided fur elsewhere inthe Act, 
In this view itis easy to understand why a 
right of second appeal is given against de- 
cisions passed under s. 4, for, if the Court 
in ite discretion, referred the parties to liti- 

(7) 113 Ind. Oas. 819; 51 A.590; A.I. R.1929 All, 


103; (1929) A. L. J. 158. 
EN 109 lud Gas. 516: 51 M.567;27 L, W, 515; A. I, 


R. 1928 Mad, 531; 55 M. L, J. 163, - 
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gate in the ordinary Oourts in the usual way, 
then a right of second appeal would exist in 
respect of decisions relating to title or prior- 
ity passed by the ordinary Oourts; and 
the Legislature did not think it right to take 
away such right of second appeal simply 
because the insolvency Oourt resolved in 
the circumstances to adjudicate upon such 
matter itself. I am unable to agree with the 
contention of the learned Advocate for the 
appellant thats. 53 only provides tor a 
special rule of evidence, since it is difficult 
in that view to understand why a right of 
appeal should be specifically provided for 
against decisions passed under that section. 
Further, I have remarked already about the 
wider scope of the provisions contained in 
.B. 53 of the Provincial Insolvency Act. 

_ The reasoning ofthe learned Judge in 
Sambamurti Aiyar v, Ramakriskna Aiyar 
(2) isin favour of the view I am inclined 


to adopt. At page 339* the learned 
Judges remarked as follows :—“This 
order is one made under Sch. I, 


and quite obviously on the terms of this 
section there is no second appeal in the 
matter. It has been sought, however, to 
argue from the second. proviso tos, 75, 
that the order can be taken to be one 
under 6,4 ofthe Act and a second appeal 
-lies against any order passed under s. 4 on 
a question of law. To say that this order 
is passed under s. 4 amounts to saying that 
every order under the Act can be. brought 
: under 8. 4 and that, therefore, a second ap- 
peal lies on a question of law against every 
order passed under the Act, This is to 
render the schedule and the plain proviso 
of s. 75 (2) meaningless. A sort of analogy 
was sought to be drawn from the Civil Pro- 
eedure Oode, but that does not, in our opin- 
ion, apply. There is nothing in the decisions 
quoted in that analogy which renders one 
part of that Act inconsistent with another 
whereas the effect here is to wipe out a defi- 
nite proviso asto appeal. It is a settled 
principle of construction that an Act must be 
construed, if possible, consistently with itself, 
We, therefore, find against the contention." 
We have not been referred to any case 
where the present question has been die- 
cussed by any Court. 
The decision in Seth Sheolal v. Girdhari- 
lal(4) does not contain any discussion or 
reasoning. The learned Judge simply fol- 
lows a prior unreported ruling of that Oourt, 
The remarks in Kallikutti Parambath Para- 
chen v. Pothen Pottikkakal Kottiali (3) are 
obiter, and the question is not discussed in 
*Page of 52 M,.—|Ed.] - = 
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that case. Further, the question there was 
not with reference to &. 53 of the present 
Act. In Lahijan v. Hari Kishen Das (1) 
this point is decided in favour of the res- 
pondents’ contention but here again there 
is no discussion of the question, and the 
decision is largely based on the admission 
of Counsel, 

The Insolvency Act (both of 1907 and 
1920) provides for appeals in a manner 
different from that provided for by the 
Madras Civil Courts Act. From the deci- 
sions passed by a Subordinate Judge, exer- 
cising insolvency jurisdiction, an appeal 
lies to the District Court though the value 
of the property affected might be more than 
Rs. 5,000. This is now clear under the de- 
cisions, and in fact was not disputed before 
us. No right of second appeal was given 
by the Act of 1907 against decisions passed 
under s. 53 of the Act, and if the Legisle- 
ture wanted to provide for second appeals 
in such cases, one should have expected it to 
do so ina clearer manner. No doubt, hav- 
ing regard to the nature of questions that 
arise for decision, for example, under ss. 53 
and 54 of the Insolvency Act, it is probably 
advisable that arightof second appeal to 
the High Oourt should be provided for 
against orders passed under ss. 53 and 54 of 
the Act; transactions affecting properties 
of the value of several thousands of rupees 
could be set aside or upheld under those 
sections and it would seem to be a matter 
for consideration whether second appeals 
from such decisions should not be provided 
for. At present there is only the remedy by 
way of filing a revision petition to the High 
Court on a question of law under s. 75 (1), 
first proviso, in such cases, but no right of 
second appeal. Of course, there is substan- 
tial difference between revision and second 
appeal. But that is a matter for the Legisla- 
ture to resolve upon, and not forthe Courts 
as the statute now stands, 

The appellant relied on Shikri Prasad v. 
Aziz Ali (9), but I may remark that the 
question in Shikri Prasad v, Aziz Ali (9) 
related to aright of first appeal, and not to 
a right of second appeal. The case in Fool 
Kumari Dasi v. Khirod Chandra Das Gupta 
(5) related toan application filed by a per- 
con claiming certain properties as her own 
and objecting to thesale of the said pro- 
perties advertised by the receiver; such a 
case would not come under 8. 53 of the Act, 
‘but would come under s, 4. 

A very recent decision by one learned 

(9) 63 Ind. Cas. 601; 44 A. 71; 19 A. L. J. 862; 3 U. P, 
L. R, (A) 195; A, I R.1922 All 198.. . 
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Judge ofthe Lahore High Oourt, Budha 
Mal v. Official Receiver (10) supports the 
view I am inelined to take, . 
. AsIeconstruess.4 and 75 and Sch. I of 
the Provincial Insolvency Act, I am of opin- 
ion that no second appeal lies from a deci- 
‘sion passed under s. 53 of the Provincial In- 
solvency Act. I accordingly uphold the pre- 
-liminary objection, and dismiss the Letters 
Patent Appeal with costs. 
N. B. & 4. Appeal dismissed, 
(10) A, I. R. 1930 Lah. 122, 
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Act and tothat extent, they are ultra vires of the 
High Court, [p. 64%, col 2.] 

But under s. 14, Madras City Civil Courts Act, when 
a suit filed in the Madras City Civil Court is so trans- 
ferred, the Court-fees payable are those in force in the 
High Court as a Oourt of ordinary original civil juris- 
diction. .[p. 650, col. 1.] 

Messrs. V. V. Srinivasa Iyengar and K. 
P. Ramakrishna Ayyar, for the Plaintiffs, 

Mr. J. A. Pinto, for the Defendants. 
` JUDGMENT.—This matter has been 
posted for being spoken to. While the 
ruling I gave the other day, applies generally 
to suits removed to the High Oourt under 
cl. 13, Letters Patent, it cannot govern 
cases transferred from the City Oivil Court 
as a special Act appliesin that case. The 
question at present arises in sucha case 
and I, therefore, desire to amplify my 
ruling soas to make it applicable also 
to cases of that description. 

The questions I haveto decide may be 
thus stated: 

(1) When a suit is removed and tried by 
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original jurisdiction, are Oourt-fees leviable 
under the Oourt Fees Act, or under the 
High Court Fees Rules? 

(2 When asuit filed in the City Civil 
Court is so removed, does it follow the 
general rule or is it governed by any special 
provisions? 

I must first turn to the Court Fees Act. 
Chap. II of that Act relates tofeesin the 
High Oourts and in the Presidency Small 
Cause Oourts; Chap. III to fees in other 
Courts and in publie offices: see titles at 
head of these two Chapters, What we 
have to deal with at present is Chap. II, 
which consists only of three sections. 
The first of those sections is s. 3, The 
distinction between ss. 3 and 4 must be 
carefully observed. Whereas the latter 
section prescribes the Qourt-fee, the for- 
mer, subject to an exception which I shall 
notice presently, merely regulates the mode 
of collection. Section 4 enacts that no 
document specified in Sch. I or II of the 
Act as chargeable with fees shall be 
filed in or received by the High Oourt in 
certain cases, unless, in respect of such 
document, there be paid a fee of an amount 
not less than thatindicated by either of the 
said Schedules asthe proper feefor such 
document. ‘The cases are thus specified. 

Oases coming before the High Oourt: 

(1) In the exercise of its extraordinary 
original civil juriediction; 

(2) in the exercise of its 
original criminal jurisdiction; 

(3) in the exercise ofits jurisdiction as 
regards appeals from the judgments of 
one or more Judges of the said Oourt or 
of a Division Court; original side appeals 
are, however, excluded; 

(4) in the exercise of its jurisdiction as 
regards appsals from the Subordinate 
Oourts; 

(5) in the exercise of its jurisdiction 
as a Oourt of reference or revision. 

It follows from this section, that in cases 
coming up before the High Court in the 
exercise of its other jurisdictione, the fees 
prescribed by the Court Fees Act are not, 
a3 such, leviable. For instance, in original 
side suits and original side appeals, the 
faes chargeable are not governed by the 
Court Fees Act. Section 4 in its language 
resembles s. 3 whichoccurein Cnap. III. 
With these remarks, let me now examine 
the other section to which I have referred, 
namely s. 3. 

It provides that the fees: 

(1) payable by the clerks and officers of 


extraordinary 
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ihe High Court by virtue of the power 
conferred by .s. 15, High Courts Act 1861 
(now e. 107, Government of India Act); 

(2) chargeable in such Courts under No. 
11 ofthe first and Nos. 7, 12, 14, 20 and 
21, Sch. II of the Act; 

(3) ehargeable in the Presidency Small 
Oause Courts and their offices; 
shall be collected in the manner prescribed 
by the Act. 

This is a most clumsily worded section. 

The Court Fees Act, it has been repeatedly 
‘pointed out, is full of defects and imper- 
fections: see the valuable introduction to 
Mr. Satyamurthi Ayyar' Commentaries 
‘on the Oourt Fees Act, (Edn. 1930). Iam 
not aware of any decision which has 
adverted to this particular defect; but s. 
3, in my opinion, is clearly an instance of 
bad drafting. So far as its language goes, 
it does not profeas to prescribe a Court-fee; 
it purports on the contrary to deal only 
with the mode of collecting it. But by 
implication it prescribes a Court-fee in 
certain cases. That is the effect of cl. 2 
which runs thus: “Or chargeable in each 
of such Courts ‘under No. 11 of the first 
‘Schedule and Nos. 7, 12, 14, 20 and 21 of 
Sch. II to this Act annexed,” 

Of those mentioned above, Art, 11 of 
Sch. I and Art. 12 of the second, deal 
with certain matters falling within the 
‘High Court's exercise of testamentary 
jurisdiction, and similarly Arts 7, 14, 20 
and 21 deal with matters pertaining to 
its matrimonial jurisdiction. 

The effect of the two sections may then 
be shortly stated thus, In certain cases 
coming before the High Court, the Oourt 
Fees Act itself prescribes the fee leviable: 
e. 4, and cl, 2ofs.3, In all other cases 
coming before that Court, the Court Fees 
Act laysdown only the mode of collecting 
the Court-fee: s. 3, cl. 1. In the case 
ef the Presidency Small Oause Courts also, 
it merely prescribes the mode of collecting 
the fee (a. 3, cl. 3). 

As I have eaid, the question! have to 
decide is, what are the Court-fees leviable 
in a case tried by the High Oourtin the 
exercise of its extraordinary original civil 
jurisdiction, The Oourt Fees Act gays, 
that, in such a case, the fees leviable are 
those prescribed by the Act itself. But 
the High Court has framedits own Oourt 
Fees Rules. In the preamble to those rules, 
it is stated that the tables of fees set forth 
shall be used and observed in the High 
Oourt in all cases inter alia coming before 
it “in the exercise of its ordinary and 
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extraordinary original jurisdiction.” 80 
far asthe ordinary original civil jurisdiction 
is concerned, the Court Fees Act, as I have 
shown, does not itself prescribe the fees 
chargeable. To that extent, the High 
Oourt's power to frame its own rules is 
undoubted. But as regards the extra- 
ordinary original civil jurisdiction of the 
High Oourt, the Court Fees Act directly 
applies. Oan the High Court make rules 
for observance in cases falling within this 
jurisdiction, overriding the provisionsof the 
Oourt Fees Act? This is the question 1 have 
now to decide. I must first mention that 
the preamble as it originally stood did 
not contain the words “and extraordinary.” 
These words were added by an amend- 
ment made in 1927. Then we must enquire 
from where the High Oourt derives its 
power to make rules in regard to its 
Court-fees. Barring s. 107, Government of 
India Act (repealed s. 15, ‘High Court 
Oharter Act), no other provision confer- 
ring the power istraceable. That section 
says that each of the High Oourts may 
settle tables offees to be allowed to the 
Sheriffe, Olerks and Officers of Oourts. 

Section 38, Court Fees Act, assumes that 
the fees payable to such clerks and officers 
are by virtue of this very section. It is 
these fees that s. 3 prescribes shall be 
collected in the manner provided by that 
Act. The mode of collection is regulated 
by 8.25, which enacts inter alia that the 
fees referred toin s, 3 shali be collected 
by stamps My reason for referring to 
sections of the Oourt Fees Act in this 
connexion is, that it fortifies my view that 
the High Court’s power to make rules is 
derived from s.107, Government of India 
Act. That section is not happily worded. 
Its marginal note indicates that it deals 
only with the High Oourt’s powers in 
respect of subordinate Courts. Olauses (a) 
(b), (c) and (d) deal only with such Courts. 
Butj cl. (e) is more general and deals with 
all Courts including the High Oourte. 
(The word ‘such” is abeent in cl. (e)). 

If, then, itis from s, 107 that the High 
Court derives its power to make rules, does 
it place any limitation onsuch powei? 
The proviso tos. 107 says that the table 
of fees to be framed shall not be inconsist- 
ent with the provisions ofany Act for the 
time being in force. The Fees Rules which 
the High Court hes framed in respect of 
its extraordinary original civil jurisdiction 
are inconsistent with tbe provisions of the 
Court Fees Act. To that extent they are 
ultra vires of the High Court, It therefore, 
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follows that when a suit is 
red under cl. 13, Letters Patent, the 
Court-fees  leviable are governed (sub- 
ject to the exception to which I shall 
presently refer) by the Court Fees Act and 
not by the High Oourt Fees Rules, 

The same result follows from another 
line of reasoning. It has been held that 
the powers of the High Oourt in dealing 

. with suits transferred under cl. 13, Letters 
Patent, are those which, but for the trans- 
fer, might have been exercised by the 
Court from which the suit is transferred. 
Annie Besant v. Narayaniah . (1). This is 
enacted by cl. 20, Letters Patent, which 
runs thus; “And we do further ordain that, 
with respect to the law of equity and rule 
of good conscience to be applied to each 
ase coming before the ssid High Oourt 
‘of Judicature at Madras, in the exercise of 
its extraordinary original civil jurisdiction, 
such law or equity and rule of good con- 
` science shall be the law or equity and rule 
of good conscience which would have been 
applied to such case by any local Oourt 
-having jurisdiction therein.” 

Then as to suits transferred from the 
City Civil Court, s. 14, Madras Oity Civil 
Court Act (Act VII: of 1892) provides: 
"When under s.13, Letters Patent for the 
.the High Court, dated 28th December, 1865, 
or under s 25, Civil Procedure Code, (cor- 


transfer- 


responding to s. 24 of the present Oode,. 


_Act V of 1908), the High Oourt has removed 
for trial by itself any suit from the City 
Court, Oourt-fees on the scale for the time 
being in force in the High Oourt as a Oourt 
of ordinary original civil jurisdiction shall 
be payable in that Court in respect of the 
suit and proceedings therein. 

“Provided that. in the levy of any such 
fees which, according to the practice of 
the Oourt, are credited to the Government, 
credit shall be given to the plaintiff in the 
suit for any fee which in the City Oourt he 
had already paid under the Court Fees Act, 
1870, on the plaint." 

This section expressly enacts that the 
fees leviable shall be on the scale in force 
in the High Oourt as a Oourt of 
ordinary original civil jurisdiction. It has 
been argued, that on a true construction, 
this section doesnot apply to the pleadings 
but only to such proceedings as are taken 
subsequent tothe transfer. This argument 
fails to give effect to the words “the suit” 


(1) 24 Ind, Cas, 290; A. I. R. 1914 P. 0.41; 41 I. A. 
314; 38 M. 807; 27 M. L. J. 30; 18 O. W. N. 1089; 1 
L. W. 520; (1914) M. W. N. 585; 16 M. L. T. 165; 20 
Q. L.J. 253; 16 Bom, L, R. 625; 12 A. L. J. 1165 P. C.) 
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as contrasted with “and proceedings" in the 
above section. Moreover, the proviso makes 
the matter perfectly clear. It says, that 
in the levy of the fees, credit shall be given 
to the plaintiff for any fee which in the 
Oity Oourt he has already paid on the 
plaint. How is this eredit to be given? 
Let us take a concrete case. Supposing on 
the plaint when it was filed in the Oity 
Civil Court, astampof the value of Rs. 130 
was affixed; the suit is then transferred to 
the High Court. Oredit has to be given 
It specially 
confers on the plaintiff that benefit. When 
credit is being given, is the total of the Court 
fees payable in the High Court, to be taken 
into account or such total, minus the in- 
stitution fee? Under the High Gourt Fees 
Rules, there are certain Oourt-fees pay- 
able in addition tothe stamp on the plaint; 
for instance, a sum of Rs. 16 is leviable on 
the hearing of a suit for the first day and of 
Rs. 20 for every subsequent day; for each 
exhibit marked at a hearing a sum of Rs. 2 
has to be paid. If the total Oourt-fee is 
taken into account in giving credit, the 
result would be to make the plaintiff pay 
the excess fee on the plaint. Butif the 
argument advanced is accepted, it leads to 
this. You must only take into accounts the 
total minus the institution fee, that is, the 
Rs. 130, which the plaintiff has elready 
paid, goes merely in reduction of such 
fees as are payable exclusive of the stamp 
on the plaint In other words the plaintiff 
in a suit transferred, may say: "It have 
already paid Rs. 130 in the City Oivil Oourt. 
Give me eredit to that extent in the hearing 
and exhibit fees." 

The result would then be, that for his 
plaint in the High Oourt he would have 
paid no fee at all. A construction that 
leads to such an absurdity must be rejected. 
The procedure indicated under the section 
is this. A certain amountis the aggregate 
of the Court-feés payable in the-High Court, 
the institution fee being one item of such 
Court-fees. Towards this total, he must get 
credit for the Oourt-fee already paid on 
his plaint. 

It is also contended that the policy of 
the Court Fees Act, is to forbid the filing 
of a document not properly stamped and 
that when‘a plaintis received in the High 
Court by reason of the transfer of a suit, 
it cannot be said that there is a filing of 
the plaint. This may or may not be a 
correct statement of its policy; but I have 
nothing to do with it. The present point 
is governed by an express statutory. pro- 
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‘provision and it is my duty to give effect to 
it. I, therefore, hold that in cases removed 
from the City Oivil Court the Oourt-fees 
payable are those in force in the High 
Court as a Court of ordinary original civil 
jurisdiction, 

The suit now transferred is what was 
filed in the Oity Civil Oourt. The written 
statement contains a counter claim. The 
plaint and the statement bear stamps of 
the value prescribed by the Oourt Fees 
Act; but if the High Oourt Fees Rules apply, 
a higher fee is payable, certain excess sums in 
respect of the plaint and the counter-claim, 
which the office has demanded. In my 
judgment these sums must be paid. I 
direct the plaintiff to pay them. 

N, 8, & A. Order accordingly. 
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MADRAS HIGH COURT. 
Orvit APPRAL No, 18 or 1327. 
October 9, 1930. 

Present :—Mr. Justice Ourgenven and 
Mr. Justice Bhashyam Ayyangar. 
V. ABDUL KAREEM SAHIB— 

APPELLANT 
versus 
À. ABDUL KAREEM SAHIB— 
RESPONDENT, : 

Trade-mark — Infringement— Test — Injunction— 
Effect of delay—Right to use one's own name. 

As soon asa trade-mark has been so employed in 
ihe market as to indicate to purchasers that the 
goods to which it is attached, are the manufacture of 
a particular firm, it becomes to that extent the ex- 
clusive property of that firm, and no one else has a 
right to copy it or even to appropriate any part of it, 

. if, by such appropriation, unwary purchasers may be 
induced to believe that they are getting goods which 
-‘ were made by the firm to whom the trade-mark 
‘belongs. [p 651, col. 2.) : 
"Po constitute infringement it is not necessary to 
'yrove'that any one has, in fact, been deceived. It 
is enough: if the defendant's trade-mark bears such 
2 resemblance to that of the plaintiff's as to be 
ealeulated to mislead ineautious purchasers. [p. 652, 
col. 1.] 

Nooroodeen Sahib v. Charles Sowden (1) and Somer- 
ville v. Schembri (2), referred to. 

In an action for infringement of trade-mark 
acquiescence cannot be assumed from mere delay, and 
such delay will not disentitle the plaintiff to the grant 
of an injunction. [p.652,c01.2.] | 

Leather Cloth Company v. American Leather Cloth 
Company (3) and Rowland v. Michell (4), referred to. 

The objection which in general may attach to an 
injunction restraining a man from using his own name 
does not extend, at any rate, in anything like the 
same degree, to the use of that name as the descriptive 
part of the trade designation of an article. [p. 653, 
col. 1, 

e v. Fullwood (5) and Valentine Meat Juice 
Co. v. Valentine Extract Co , Ltd. (6), referred to 
Appeal against adecree of tbe City Civil 
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"Oourt, Madras, in Original Suit No, 579 of 
1925. á 


Messrs. K. S. Krishnaswami Iyengar, 
K. B. Krishna Rao Naidu and S. A. K. 
Shah, for the Appellant. 

Messrs. C. P. Ramaswami Iyer, G. 
Renukha Ayyar snd Abdul Rahim Sahib for 
‘the Respondent. 

JUDGMENT.—The plaintiff is a manu- 
facturer of beedis or indian cigarettes 
which he sells wholesale in packages of a 
thousand. He sued to restrain the defend- 
‘ant, who is also a manufacturer, from 
selling beedis in wrappers got up to re- 
semble hisown. Healso claimed damages 
a8 compensation for loss incurred, but 
disallowing these, the learned Oity Civil 
Judge has given him a decree restraining 
the defendant from imitating his wrappers 
in certain respects,and from this the defend- 
ant now appeals. The plaintiff has filed a 
memorandum of objections with respect to 
a particular feature of the defendant's 
imitation. Both parties, it will be seen, 
have the same name with only a difference 
in the first initiale. The plaintiff in his 
evidence has stated that he manufactures 
asmany as ten lakhs of beedis per day 
that he has 95 branches for this work, and 
that he pays tax on an income of Rs. 15,000 
per annum. He adds that his  beedis are 
very popular and has acquired a reputation 
in the market. These statements have 
not been challenged by cross. examination 
nor have they: been disputed before us. 
The defendanzsn the other hand is clearly 
in quite asxall way. After deposing that 
he made from Rs. 500 to Rs. 1,00 per 
mensem he had to confess that he paid 
neither income-tax nor professional tex, 
that he owned no property, that he was 
living in a rented house, that he was in 
the same condition ten years after hestarted 
trading and that he keeps no accounts of 
his transactions, although he boasts that 
he gets orders from half a dozen places in 
the Mairas Presidency. The wrapper 
upon which the plaintiff founds his claim 
was actually introduced by him in 1920, 
but the earlier history of the defendant's 
conductis not without its bearing on the 
points which we have to decide. In 
19415 the plaintiff adopted as a sort of 
trade-mark, although of course trade-marks 
in the strict sense are not legislated for in 
India, a single violet hemisphere, Ex. B-3, 
which was registered on 24th february 1915 
by the local Ohamber of Commerce. Such 
registration, it may be explained, does not 
carry with it any legal rights, At the same 
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time the plaintiff designated his goods as 
"Karim Beedis." The defendant followed 
also with a hemisphere which he impressed 
in violet ink with a rubber stamp on his 
own packages. In February 1911 the plain- 
tiff changed to a pair of hemispheres joined 
together and the defendant countered in 
November 1917 with a similar mark. These 
were both registered with the Ohamber of 
Oommerce, but it is noteworthy that, while 
the defendant registered his designin black 
he actually printed it in violet, the colour 
adopted by the plaintiff. This was followed 
by en exchange of lawyer's notices, Exs. 2 
and 3, and the plaintiff filed two successive 
criminal cases, with the fate of which we 
need not specially concern ourselves be- 
cause admittedly they were misconceived. 
They seem, however, to have resulted in an 
undertaking given by the defendant to 
alter his design, which he did not fulfil. 
Tn 1920 the plaintiff adopted yet another 
design of wrapper, Ex, B-2, registering the 
whole wrapper with the Ohamber of Oom- 
merce on 29th January, 1920. At some date 
not precisely fixed, but probably in Novem- 
ber 1920, the defendant made a correspond- 
ing change, The actual printing of his 
new wrapper, he says, was on 5th November, 
-and this is supported by a printer's bill of 
that date. On 29th November the plaintiff 
sent him a lawyer's notice, Ex. 8, imputing 
-to him that he was fraudulently and dishon- 
‘estly making use of a colourable imitation 
of the plaintiff's wrapper. The two wrap- 
pers are produced as Exs. B-? and X the 
corresponding packages which are made 
up with them being M. Os. 1 and 3. There 
can be no question of the striking similar- 
ity between these two packages. Each is 
& rectangular package of precisely the same 
size and shape and the whole get-up of the 
plaintiffs wrapper, the letterpress and the 
hemispheres which form its distinctive 
devices are imitated in colour, size and dis- 
tribution of marks on all the six sides of 
the defendant's wrapper. Even apart from 


previous history of the defendant's efforts, 


which we have summarized, an inspeciion 
can leave no doubt that the defendant's 
wrapper was deliberately designed as an 
imitation of the plaintiff's, We are further 
satisfied that the imitation is close enough 
to deceive an unwary purchasér. The imi- 
tation ie, of course, directed not to deceive 
the retail vendor, who must know the source 
from which he obtains his stock-in-trade 
and whose co-operation the defendant has 
endeavoured to enlist by selling his pack- 
‘ages at one anna cheaper than those of the 
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plaintiff, These packages are exposed by 
the beedi-sellers in their shops, and custom- 
ers come and buy one or more single pac- 
kets of beedis out of them. Sucha customer 
would have two ways of indicating what he 
wanis, either by naming the article or by 
pointing to it where it is in the shop. The 
defendant, as has been said, happens to have 
the same name asthe plaintiff, and descri- 
bes his beedis on the wrapper as "Karim 
Beecies." The customer who points, and 
who perhaps cannot read, would naturally 
be guided by the general appearance of 
the wrapper and we think that the defend- 
ants wrapper isa close enough imitation of 
the plaintiffs to deceive anyone into the 
belief that the goods are the plaintiff's, 

It has been sought to cast doubt on one 
necessary element in the plaintiff's case, 
that the publie had come to identify his 
goods by the external appearance presented 
by his wrappers. It must, no doubt, be prov- 
ed, before an action of this kind can succeed, 
that the imitation is of some marks or other 
appearances associated in the minds of the 
customers with the plaintiff's goods. There 
must. in other words, be evidence of repute: 
see Kerly on Trade-marks, Edition 6, page 
559. The position was clearly put by Bên- 
son, J., at page 98* in Nooroodeen Sahib v. 
Charles Sowden (1) as follows: “Every 
one may use any mark or combina- 
tion of marks or symbols that he likes un- 
less some other person has by user acquir- 
ed & reputation which couples his name 
with the mark or combination of marks or 
symbols.” 

- In that ease the user acquires a property 
in the mark or combination which the 
law will protect just as much as if it were 
a registered trade-mark. As observed by 
the Privy Oouncil in Somerville v. Schembri 
(2): "As soon, therefore as a trade-mark has 
been so employed in the market as to indi- 
cate to purchasers that the goods to which 
it is attached are the manufacture of a 
particular firm, it becomes to that extent 
the exclusive property of that firm, and 
no one else has a right to copy it or even 
to appropriate any part of it, if, by such 
appropriation, unwary purchasers may be 
induced to believe that they are getting 
goods which were made by the firm to whom 
the trade mark belongs " 

It is not necessary to prove that anyone 
has, in fact, been deceived. It is enough 


(1) 15 M. L. J. 45, 
(2) (1887) 12 A. O. 453; 56 L. J. P C. 61; 56 L. T. 45. 
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it "the defendant's trade-mark bears such a 


resemblance to that of the plaintiff's as to: 


be calculated to mislead incautious purcha- 
sers” per Lord Kingsdown in Leather Cloth 
Company v, American Leather Cloth Com- 
pany (3). . eem ; 

No length of time during which the plain- 
tiff's goods must have been exposed for sale 
in those wrappers can be laid down, the 
question whether an association of ideas 
has been created in the minds of customers 
being dependent on the special circum- 
stances of each case and being of course, a 
question of fact; nor as the above citation 
shows is it necessary te adduce the direct 
evidence of purchasers, The facts of repu- 
tation and deception may be inferred from 
the attendant circumstances, In cases like 
the present it seems legitimate to argue 
-that, unless the imitated wrappers had be- 
come associated with the goods ofa manu- 
facturer of popular articles the defendant 
would not have undergone the trouble 
and incurred the risk of so sedulously imi- 
tating them. Apart from that it will be 
clear from what we have said of the dimen- 
sions of the plaintiff's business that many 
thousands of his packages must have been 
exposed for the sale of beedis in shops in 
Madras and elsewhere during the period 
not far short of a year, which intervened 
between the introduction of the two wrap- 
pers, We feel no reason to doubt that the 
plaintiff's wrapper had become clearly iden. 
tified with his beedis inthe minds of pur- 
chasers when the defendant placed his imi- 
tation upon the market. 

Having adverted to the degree of close- 
ness to which the deferdant’s wrapper 
resembles the plaintiffs we turn to the 
actual terms of the decree, which restrains 
the defendant "from using on the wrappers 
of his packet of beedis the two red trans- 
verse stripes and the green lines of latitude 
and longitude that he placeson his green 
hemispheres.” That is the respect in which 
he has been forbidden to imitate the 
plaintiff's wrapper and we have no hesita- 
tion in saying that an order a such moderate 
terme is justified andperhaps more than justi- 
fied, by the facts. The defendant has gone 
go far as to copy not only the position, sizə 
and colour of the plaintiff's hemispheres but 
toa large extent the distribution of colour 
and design within them and it is in this 
latter respect only that the injunction has 
been passed against him, On the conclu- 
sions which we have already expressed there 


(3) (1895) 11 H. L. Oas. 523; 35 L. J. Oh. 53; 1l Jur. 


(x.s) 513; 12 L. T. 142; 13 W. R. 873 6N, R. 209, 
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can be no ground for interference with an 
order in these terms. < 

Before, however, confirming the decree w 
think we ought to advert to the contention 
that the plaintiff has been guilty of con- 
siderable delay in pursuing his remedy. 
The cause of action arose at the end of 1920 
and the suit was not filed until September 
1925. The plaintiff's first step was to send 
the notice, Ex. 8, which elicited a reply, Ex. 
9, from the defendant denying that he had 
infringed any right. The plaintiff sent 
another notice (Ex. 6) in 1922, specifically 
complaining that the defendant was using 
wrappers exactly similar to his own and in 
particular bearing two green globes with 
transverse red stripes. The defendant's 
reply to this is Ex, 7 and certainly is in very 
unsatisfactory terms. No further corres- 
pondence took place between the parties 
before the institution of the suit. The 
plaintiff's excuse for not taking action in 
the meanwhile is that the defendant's trade 
went to pieces, he himself being implicated 
in a murder case, It does not seem true 
that he completely lost his trade because 
there are certain printing bills, ete., which 
point to the contrary, but it may very well 
be the case that his interference with the 
plaintiff's business was not serious enough 
to make it worth while to sue him, especially 
as the plaintiff says that during 1922-1923 he 
had to file three suits forinfringement against 
other persone. There is one document, Ex. 
12. which purports to be a circular issued by 
the defendant to his customers explaining 
that he had had for some time past to dis- 
pense with the use of labels and wrappers 
m selling his beedis, and which if genuine, 
certainly points to a failure to maintain his 
trade. The defendant repudiates this docu- 
ment and, although from internal evidence it 
seems probable that he issued it, and it first 
appears in evidence in his own deposition it 
may ba objected to as not proved by legal 
evidence. We think on the whole howeverthat 
there is no substance in this objection on the 
score of delay. Oertainly there is no ground 
to assume from it any acquiescence on the 
part of the plaintiff, and mere delay should 
not, it has been held in cases of this charac: 
ter, disentitle the plaintiff to the grant of 
aninjunction: see Rowland v. Michell (4), at 
pages 461-465* and Fullwood v. Fullwood (5), 

We accordingly dismiss the appeal with 
costs. 

(4) (1896) 13 Rep. Pat. Cas. 457. 
. (5) (1878) 9 Oh. D.176; 47 L. J, Oh, 459; 38 L. T. 
«80; 26 W. R. 435. 

“Page of (1896) 13 Rep. Pat, Cas, —[Ed.] 
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-In his memorandum of objections the 
plaintiff protests against the dismissal of 
his claim for injunction as regards the 
trade name “Karim Beedis" which the 
defendant equally with the plaintiffs has 
been in the habit of using on his wrappers. 
The learned City Oivil Judge has gone 
into the whole question ofthe use by the 
defendant of his name upon these wrappers. 
There seems no doubt that step by step he has 
altered it into closer and closer resemblance 
to the plaintiffs, Thus he was originally 
V. A. P. Abdul Karim Saheb, then he 
dropped the "P" and later the “Saheb,” 
adding “& Co." These changes seem 
obviously designed for the purpose indi- 
cated and certainly show a lack of bona 
fides on the part of the defendant. Never- 
theless, if is not now contended that he 
should be restrained from using his name, 
in whatever form, but only the word 
"Karim" as a descriptive epithet in “Karim 
Beedis" Now there can be no doubt 
that the adoption of this description has led, 
and has indeed been designed to lead, to 
the confounding of his beedis with those 
of the plaintiff. Further, the objection 
which in general may attach to an injunc- 
tion restraining a man from using his 
own name does not extend, at any rate, in 
anything like the same degree, to the use of 
that name as the descriptive part of the 
trade designation of an article. The 
principles which should be applied in 
such circumstances have been very fully 
enunciated by the Court of Appeal in 
Vaientine Meat Juice Co, v. Valentine 
Extract Co, Lid. (6). There isin principle 
no distinction between a case in which the 
name, of the use of which the complaint 
is made, is the name of the person carrying 
onthe business and a casein which itis 
not. The law, as laid down in Reddaway v. 
Banham (7), is, equally in the two cases, 
that "nobody has any right to represent his 
goods as the goods of somebody else.” The 
only difficulty that arises is in theapplica- 
tion of this proposition to the facts of the 
particular case. We should have had 
little hesitation in enlarging the injunction 
by restraining the defendant from making 
use of the description "Kareem  Beedis" 
were it not for certain circumstances which 
we are bound to consider. His own use of 
this description appears to date from 1915, 
when it is found in association with his 


LO (gen sar, T. 259; 17 Rep. Pat, Cas. 673; 18 TT. 
(T) (1896) A. O. 199; 65 I, J. Q, B. 381; 74 L. T, 289; 
44 WER DC : 
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single hemisphere (Ex.-B-3). Asearly as 
1917 the defendant began to make use of 
the phrase (see Exs. B and 15), and he has 
used it ever since, Although in the notice 
Ex. 2 it is stated that the plaintiff's beedis 
are well known in the market as “Kareem 
Beedis" complaint is rather directed 
against the use of his trade-mark and design 
than specifically against the appropriation 
of thia designation. 

After the criminal cases, the plaintiff, in 
his notice Ex. 7 states that the parties had 
come to an arrangement that the defendant 
should not “use the same or similar trade- 
mark and property mark” as that used by 
the plaintiff; but should adopt three globes 
instead of two. The written memorandum to 
this effect referred toin the notice is not 
forthcoming, but the defendant appears to 
confirm the nature of his undertaking when 
he says, “before the Magistrate I agreed 
thenceforth to use three globes.” It cannot 
be said therefore that the plaintiff made use 
of this opportunity to insist upon the defen- 
dant abandoning the description. Later 
again, inthe notice Ex. 6 emphasis is laid 
upon the similarity in the appearance of 
the packages and the trade-mark, the con- 
tent showing that the hemispheres were 
referred to, no express allusion being made 
tothe use of the description "Karim Beede 
is." We think that there is here something 
more than mere delay in seeking a remedy. 
There is something like actual abstention 
from such acourse, and considering that 
the defendant began to use the term only 
two years after the plaintiff, and the plaintiff 
did not bring his suit until eight years 
after that use began, wedo not think that 
we ought to vary the decree in the manner 
prayed. The memorandum of objections is 
dismissed with costs, 
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MADRAS HIGH COURT. 
O1vit Revision Petirton No. 1399 or 1925. 
November 13, 1930. 
Present:—Sir Horace Owen Oompton Beasley 
Kr, Ohief Justice and Mr. Justice Walsh. 
V. ADINARAYANA OHETTI—DzrzND£NT 
—PETITIONEE 


. veraus 

KOPPARAM NARASIMHA OHETTI 

AND ANOTHER—PLAINTIFF8— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 2 (8), 96, 
115—Decree, definition. of —Order conclusively deter- 
mining rights of parties but described as order— 
Appeal, competency of. 

Where an adjudication is intended to finally dispose 
of the rights of the parties with regard to a matter 


in controversy in a suit, itisa decree and appealable 
as such. [p. 656, col. 1.] 

The mere fact that the judgment is headed "order" 
dees not make it any the less a judgment nor does 
the fact that the office chose to endorse upon the 
decree that it was a decretal order make any differ- 
ence. [p 656, col. 2.] 

Bilas Singh v. Emperor (1), Khamasa Bewa v. Pro- 
mothonath Roy Chowdhury (2), Muthiah Chettiar v. 
Lodd Govindoss Krishnadoss (4), Abdul Rahiman Saheb 
v. Ganapathi Bhatta (5) and Nasir Khan v. Itwari (6), 
referred to. 


Civil revision petition from an order of 
the Sub Judge, Vellore, dated the 22nd 
December, 1924, in I. A. No, 107 of 1994, 

Messre. V. C. Seshachariar and A. C. 
Sampath Iyengar, for the Petitioner. 

Mr. S. Varadachariar, for the Respond- 
ents. 


JUDGMENT. 

Beasley, C. J.—Two worshippers of the 
Sri Kanyakaparameswari Temple in Wala- 
jah filed a suit O. S. No. 14 of 1913 in the 
Court of the Subordinate Judge, Vellore, 
praying for the settlement of a scheme for 
the proper management of the temple and 
its properties, for the appointment of a fit 
and proper person as the trustee, for an 
account by defendantof his management 
of the trust properties belonging to the 
temple, for a direction to defendant No. 2 to 
hand over the jewels belonging to the 
. temple to the trustee so appointed and fora 
direction to defendant No. 3 to hand over the 
account-books relating to the temple and 
its properties in his possession. It was 
alleged in the plaint that in conseqence of 
the irregular and improper conduct on the 
part of defendant No, 1 and his supporters 
the public worship in the temple had ceased 
to be performed daily. A written state- 
ment was filed on behalfof the defendants 
but the suit was compromised and a com- 
promise decree passed on 30th November, 
1923. By that decree a scheme was settled, 
approved and annexed to the decree and by 
that scheme two members of the Komati 
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caste were to be elected trustees by the 
majority ata generalmeeting of the mem- 
bers of the community subject to the con- 
firmation of the Court. 

Two trustees were duly elected and. their 
election was confirmed by Oourt on 26th 
July, 1924. In the decree there isa direc- 
tion that either the plaintiffs or defendant 
No. 1 should apply for the appointment of a 
Commissioner to gointo the accounts as 
between the defendants and the temple and 
that the newly elected trustees are to take 
possession of the temple and its properties 
only on payment to defendant No, 1 whatever ` 
sum that might be found due by the 
Commissioner to all or any of the defendants. 
In pursuance ofthis decree the plaintiffs 
filed a petition O.M. P. No, 107 of 1924 in the 
Subordinate Judge's Oourt asking for the 
appointment of a Commissioner to take the 
accounts of the defendants and on l5th 
March 1924 by consent a Commissioner 
was appointed. Thecommission was returned 
on 18th November, 1924, and both sides 
having filed objections to the Commis- 
sioner's report, the Subordinate Jud ge gave 
his decision upon it on 22nd December, 1924, 
It was ordered and declared that no amount 
was due by the temple to any of the defend- 
antsand that defendant No, 3 owed, Rs. 197- . 
2-3and defendant No 1 Rs, 2,202-5-5 to it and 
it was further ordered that defendant No. 1 
was to pay to the temple trusteeson behalf of 
the temple the sum already stated, that 
defendant No. 3 was likewise to pay the sum 
found due by him and that both defendants 
Nos.l and 3 were to pay to temple trustees on 
behalf of the temple Re, 140-4-0 being their 
costs of the petition and finally-that the 
trustees of the temple were to execute the 
deeree on behalf of the temple only on 
payment of Rs, 217-7-0 being the Court-fee 
on the amounts decreed. It must be men- 
tioned that endorsement.on the back of the 
final order is “decretal order" and that the 
learned Subordinate Judge's considered 
decision is headed “order”, Defendant No. 1 
has now filed this civil revision petition 
against the before-mentioned order of the 
learned Subordinate Judge. 

Mr, Varadachari on behalf of the respon- 
dents to this petition takes the preliminary 
objection that no civil revision petition 
lies because in his submission the order of 
the learned Subordinate Judge is a “decree” 
from which there is an appeal and therefore 
it is not open to the petitioner to come to 
the High Oourt by way of revision. For 
the petitioner it is argued that the proceed. ` 
ings in the learned Subordinate J udge'g 
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Court were by way of a petition, that the 
order was an “order” and not a "decree" and 
that hence, there being no appeal, the peti- 
tioner's only remedy ie by way of a revision 
petition to the High Oourt, In support of 
his argument it is pointed out that the 
application for the appointment of a Com- 
missioner was made by a civil miscellaneous 
petition, that the learned Subordinate 
Judge's order is headed “order” and that 
when the learned Subordinate Judge's order 
was drawn up it was drawn up as a decretal 
order. These things, it is argued,show that 
it was not a “decree” but merely an “order.” 
It is further contended thatin the mufas- 
sil such matters as are left over for deter- 
mination after the decree is passed such a3 
the appointment of a Commissioner as in 
this case, are usually dealt with on a peti- 
tion, and that even assuming that such a 
praetice is irregular and the learned Sub- 
ordinate -Judge should not have adopted 
such a practice, he has done so and deliver- 
ed an order and that, therefore, the right of 
the petitioner to come by way of a revision 
petition cannot be defeated. A number of 
cases were referred to by the learned Ocun- 
sel for the petitioner in support of hia 
argument which, to put it shortly is that 
where the Oourt purports to act under a 
certain provision although not entitled to 
do so, it must be taken to have assumed its 
jurisdiction under that provision, One of 
the cases relied upon is Bilas Singh v. 
Emperor (1), where it was decided that 
where jurisdiction is usurped by a Court in 
passing an order against which an appeal 
would. lie if it had been passed with 
jurisdiction, an appeal against the. order 
could not be defeated on the ground that 
the order was made without jurisdiction, 
It must be noted that in that case the 
action of the Oourt was to deprive the 
applicant of his right of appeal. In the 
presens case that is not the position at 
all, 

The action of the learned Subordinate 
Judge in passing the order-if it can be 
described as an order, does not deprive the 
petitioner of aremedy. In Khamasa Bewa 
v. Promothonath Roy Chowdry (2) the 
question was whether the litigant was by 
excess of jurisdiction deprived of his right 
to appeal and it was held that he was not. 
What happened in that case was that a 
suit was instituted in a Court the presid- 
ing officer of which at the time of the insti- 

(1) Sarge ps 630; A. I.R. 1925 AN, 737; 23 A. L.J. 


845; 47 A. 934. 
(2) 51 Ind, Oas. 967. 
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tution of the suit had no Small Cause Court 
powers. It was held nevertheless that an 
appeal lay to the District Judge. 

In Kuram Nawaz v. Runka (3) it was held 
by a single Judge that the right of 
appeal is determined not by what the Court 
should have done but what the Oourt did 
or purported to do, Another case relied 
upon is a Full Bench decision of this High 
Court, namely, Muthiah Chettiar v. Lodd 
Govindoss Krishnadoss (4). There an order 
which purported to be passed under O. XXII, 
r. 10, Civil Procedure Code, was held to be 
an appealable order though on the facts the 
order should not have been passed under 
that rule. In Abdul Rahiman Saheb v. 
Ganapathi Bhatia (5), the Judge had no 
power to pass orders under s, 492, Civil 
Procedure Oode as regards the issua of an 
injunction and unders, 503 as regards the 
appointment of a Receiver and it was held 
that as orders under both the sections 
were appealable, the High Oourt was not 
barred from treating the orders as having 
been passed thereunder for the purpose 
of entertaining an appeal against those 
orders. 

That again was a perfectly clear case be- 
cause the Judge had passed an order attach- 
ing property, in itself an order seriously 
affecting the property of a person, and had 
also appointed a Receiver and neither of 
those orders could be made without euch 
orders being subject to an appeal, Here 
again it was the question of whether or not 
by the adoption of a wrong procedure by a 
Court the litigant was to be deprived of hig 
remedy. Thatis not the case here. In 
Nasir Khan v. Itwari (6), it was held that 
the right of appeal does not depend on what 
a Oourt ought to have done but on what 
it actually did. In that case the Oourt 
dismissed an appeal on the merits although 
it ought to have dismissed it not on tha 
merits but for default of appearanee by the 
appellant. No appeal lay from an order 
dismissing the' appeal for default. The 
matter is quite shortly dealt with on 
page 670* in the judgment of the 
Court as follows: “The right of appeal 
does not depend on what the Oourt ought 
to have done but on what it actually did, 
What it actually did was to pass a decree 
on the merits. Againstsuch a decree the 

(3) 108 Ind. Cas. 400; A. I. R. 1929 Lah. 376. 

915 41 ML, J. Sie; Lc W. eeh GIID A Oe 

(5) 23 M 517; 10 M. D. J. 305. IESU MOM UM 
o 74 1nd. Oes. 905; A. LR, 1924 AIL 144; 45 AIL 
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law allows an appeal * z * 
AMO * The respondent's reason- 
ing would deprive the aggrieved party of 
the right of appeal just in those cases in 
which it is most needed.” 

It is contended that these cases are strong 
support of the petitioner’s argument. It is 
argued that the order, the subject of this 
revision petition, was on the face of it an 
order, that it does not conform to the form 
of a final decree passed after a preliminary 
‘decree directing the taking of an account 
aod that as before mentioned it is describ: 
ed by the Subordinate Judge as an "order" 
and is embodied in the decree as a decretal 
order, ` 

It is argued, therefore, that the learned 
‘Subordinate Judge purported to pass an 
“order” from which there is no appeal and 
which ‘can only be revised by means of a 
petition and that, however wrong he may 
have been in doing so, that is what he has 
doneand not what he should have done, It is 
further pointed out that the order is stamp- 
ed as a decretal order under Art. 7, Sch. 
1, Court Fees Act, that 8.96, Civil Procedure 
Code, has no application here as that only 
gives the right of appeal from a decree but 
that s. 105 applies. In reply Mr. Varada- 
chari contends that the order of the learned 
Subordinate Judge by what it does was 
clearly a “decree” as defined in s. 2, Civil 
Procedure Code, because it conclusively 
determined the rights of parties with regard 
to the matters in controversy in the suit 
and was a final determination of such mat- 
‘ters, and with that contention I entirely 
agree, The order of the learned Subordinate 
Judge just begins by réciting what the 
decree provided for, namely, the taking of 
the accounts, and states: “It is to give effect 
to this direction in the decree that an 
application was made to the Oourt by the 
plaintiffs to appoint a Commissioner. The 
Commissioner has now submitted his re- 
port. Objections have been filed to it on 
either side and so on.” He then gives his 
decision with regard to the Commissioner's 
findings. E 

It is just as if the learned Subordinate 
Judge had treated the matter as one where, 
a preliminary decree had been passed. He 
ends up by stating: “There will, therefore, 
be a declaration to the effect that there is no 
amount due by the temple to any of the 
defendants and that on the other hand, de- 
fendant No. 3 owes Ra. 197-2-3 and defendant 
No.1 Rs. 2,202-5-5to it and a direction requir- 
ing the said defendants Nos. ! and 3 to pay 
the temple trustees on behalf of the temple 
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the sums respectively due by them as afore- 
said with costs subject to this decree being 
liable to be executed only upon the payment. 
of the adequate Court-fee upon the amounts 
decreed.” 

There was no mistake here and it is clear 
that the learned Subordinate Judge intend- 
ed to finally dispose of the matter between 
the parties and that his order was to be a 
“decree.” On the face of it, it was a de- 
cree and no one could possibly have been 
misled. The mere fact that the learned 
Subordinate Judge’s judgment is headed 
‘order,’ does not make his judgment any 
the lessa judgment nor does the fact that 
the office chose to endorse upon the. decree’ 
that it was a decretal order make any 
difference. 

The test to be applied is what it'was and 
it completely satisfied the definition of a 
“decree” in the Civil Procedure Code. In 
my opinion para. 2 of the learned 'Subordi- 
nate Judge's order is conclusive of the 
matter and there can be no ground what- 
ever for saying that he purported to act 
under & non-appealable procedure. That 
being 80, the authorities referred to by the 
petitioner have no application whatever. 
It is probable that no Commissioner was 
appointed by a decree of 30th November, 
1923, because that was a compromises decree 
and thatit was left to the parties to agree 
upon the Oommissioner. Otherwise no 
doubt the decree would have directed the 
taking of the accounts by a named person 
and xot left it to the parties to appply 
afterwards for the appointment of a Oom- 
missioner to take the accounts. Thé learned 
Counsel for the petitioner has asked the 
Court to be allowed to alter the petition 
into an appeal but I am not disposed to 
accede to that request as I think itis clear 
that the procedure of coming by way of a 
civil revision petition has been adopted in 
order to save Court-fees, This civil 
revision .petition must be dismissed with 
costs, . 

Walsh, J.—J agree and have nothing 

“to add. 
N. B. & A. 


> 
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LAHORE HIGH COURT. 
Figst Orvin APPEAL No. 3054 of 1925. 
S March 25, 1931, 
Present :—Mr. Justics Harrison and 
Mr. Justice Tek Ohand. 
Musammat AFZAL UN NISA— 
l PLAINTIFF —APPELLANT, 
Versus s 
FAYAZ-UD DIN ane oTHERS—DREFENDANTS 
E —KEB8PONDENT 1. 

Civil Procedure Code (Act V of 1908), s. 11, Expl. (iv), 
0. I, r. 8, 0, XXII, r. L—Suit based on ownership— 
Omission to set up alternative claim of permanent 
tenancy—Claim of permanent tenancy in subsequent 
suit—Res judicata— Litigating under the same title — 
ri RE suit—Death ef party in appeal—Abate- 
ment. 

Where there are numerous respondents, some of 
whom have been allowed under O.I,r. 8, O P.O., to 
represent the others, the appeal does not abate if one of 
those persons, who are represented by the others, dies 
andthe legal representatives of the deceased are not 
brought on the record within time; but the appeal 
abates if any one of the persons appointed to represent 

: the others dies, and his legal representatives are not 
so impleaded. [p. 659, col, L] 

Walt Muhammad v. Barkhurdar (1) and Rup Chand 
v. rini Li an eu dissented from. . 

Ram Dayal v. Mahomed Raju Shah (3 d Udmi v, 
Hira (4), referred to. : wan iai 

The applicability of O. I, r. 8, Oivil Procedure 
Code, is not confined to proceedingsin the trial Court 
alone The Appellate Court can resort to those pro- 
visions if in any case itis just and proper to do so, 
and the mere fact that a decree had been passed in 
favour of all the respondents, before an application 
under O. I, r. 8, is made, does not make any difference 
at all, though an Appellate Court will be chary to 
take action if an application under the rule had not 
been made in the trial Court, or if made, had been 
rejected. [ibid.] 

` The previous suit was instituted by the present 
defendants as representing the Mohalladars for a 
declaration that they were the owners of the sites in 
question. They failed to substantiate this claim and 
it was held that the sites in question belonged to the 
present plaintiff. In the subsequent suit the de- 
fendants contended that they were permanent tenants; 

Held, that the defendants were not barred under 
S. ll, Expl. IV, Civil Procedure Code, from raising 
the present plea asthe claims in the two suits were 
entirely different. |p. 659, col. 2.] 

First appeal from the decree of the 
Subordinate Judge, Firat Oless, Delhi, 
dated the 20th August. 1925. 

Measrs, Mehr Chand Mahajan and Bishan 
Narain, for the Aopellant. 

Messra. Kishen Dayal and Bhagwat Dayal, 
for the Respondents. 


JUDGMENT. 

Tek Chand, J.—This appeal arises out 
of a suit for possession of certain properties 
situate in Mahalla Kishan Ganj, Delhi. 
The suit has been decreed as regards some 
of the properties and has been dismissed 
as regards the others. The plaintiff has 
preferred a first appeal praying that a 
decree in full should have been passed. 
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A preliminary Zobjection is taken by 
Mr Kishen Dayal that the appeal has 
abated as two of the respondents, named 
Muhammad Sadig son of Ahsan Ullah (No. 
21) and Muhammad Sadiq son of Abdul 
Rahman (No. 44) died more than £0 
days ago and that no application under 
O. XXII, r. 4 or 9 Civil Procedure Code, had 
been made. The decree of the lower Oourt 
Shows that there were 49 defendants 
in the case and that, so far a3 the properties 
in dispute inthis appeal are concerned, the 
suit was dismissed against all of them, In 
the memorandum of appeal presented in 
this Court all the 49 defendants were 
impleaded as respondents. An application 
under O. J, r. 8, was, however, presented by 
the appellant on the 4th of March, 1926, 
supported by an affilavit stating that the 
respondents in the appeal were numerous 
and had the same interest in the dispute, 
that their defence in the trial Court was 
common and they were represented by one 
Oounsel, and that in order to avoid expense 
end delay, an order under O I,r.3, be 
passed appointing respondents Nos. 1 to 8 
to defend the appeal on behalf of the others, 
This application was granted on the 7th 
o* May 1926, subject toall just exceptions, 
it being ordered that due notice of the 
application and the appeal be given to all 
the respondents at the expense of the appel- 
lant. This was duly done, but no objection 
has so far been raised by any one of the 
other respondents, nor has any application 
under sub-r.(2) ofr, 8 been made. In this 
appeal Mr. Kiehan Dayal represents all 
the surviving respondents, and he has 
statedthat their interests are the same as 
those of the two deceased persons. He, how- 
evar, contends that the fact that proceedings 
were taken under O.J, r. 8, in this Oourt 
does not relieve the appellant of the 
necessity of impleading all thosə persons 
who were parties in the Oourt below and 
obtained a decree in their favour, and that 
if any one-of them has died during the 
pendency of the appeal it is incumbent 
upon the appellant to bring his legal re- 
presentatives on the record within the 
period preszribed by law. In support of this 
contention the learned Counsel relied upon 
Wali Muhammad v. Barkhurdar (1) which 
followad an earlier ruling in Rup Chand v, 
Bunyad Ali (2) printed as a foot-note at 
page 432* of the same volume. These 
rulinga certainly support Mr. Kishan Daval's 

(1) 86 Ind. Cas. 592; 5 L. 429; 6 L. L. J. 360; 1 L. O. 
492; A. I. R. 1925 Lah. 124. 

(2) 5 L. 432. 
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contention: After full consideration and 
with the utmost respect to the learned 
Judges who decided those cases, I venture 
io think, however, that they do nct lay 
down the law correctly. 

It is clear and indeed it was conceded by 
the respondent's learned Oounsel, that if 
proceedings under O. I, r.8 are taken in 
acasein the Court of first instance the 
really effective parties to the litigation 
are the persons who have been permitted to 
Sue, or be sued, on behalf of, or for the 
benefit of all the persons equally interested 
with them, and that thereafter the suit 
proceeds in a representative character, it 
being always open to the other persons 
interested or some of them, to apply, under 
sub-r, (2) and put an end to their repre- 
sentation by the persons appointed under 
sub-r.(1) and have themselves placed 
onthe record as effective parties. But 
so long as this ie not done, the persons 
appointed under sub-r. (1) are the only 
necessary parties for the conduct of the 
suit and the others need not be shown as 
parties at all, or if they are so shown, it is 
done merely for facility of reference and 
with a view to have a record of the persons 
who are to be ultimately bound by the 
decree. This beingthe correct legal posi- 
tion if any one of the latter class dies it is 
obviously unnecessary to substitute his 
legal representatives on the record. So far 
as proceedings in the trial Court are con- 
cerned this was clearly laid down in Ram 
Dayal v. Mahomed Raju Shah (3) and Udmi 
v, Hira (4) the correctness.of both of which 
has not been impeached by Mr. Kishan 
Dayal. He, however, contends that the 
position is materially different in a case, 
in which proceedings under O. I, r. 8, have 
not been taken in the trial Court and each 
of the persons shown as defendants on that 
Court's record had secured a decree in his fa- 
vour. It is urged that in such a case proceed- 
ings underO, Ir. 8cannot be taken for thefirst 
time at the appellate stage. In my opinion, 
this argument cannot be supported either 
by the wording of the Code or on general 
principles. Unders,107 of the Code, the 
Appellate Oourt has power to take pro- 
ceedings under O. I, r. 8 and pass ap- 
-propriate orders in cases in which it is 
gatisfied that there are numerous respondents 
to the appeal, whose interests are identical 
and that it is desirable that some of them 
be selected to defend the appeal on behalf, 
and forthe benefit of all. In sucha case 

(3) 51 Ind. Cas. 437; 46 P. R. 1919. 

(4) GU Ind. Cas. 111; 1 L. 582; 2 L. L. J. 762. 
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an Appellate Court has as much au- 
thority as a Court of first instance to hand 
over the conduct of the case to certain 
named persons, subject, of course, to the 
necessary procedure as to notice etc., being 
followed, and from that stage it is these 
persons and they alone who become the 
really effective parties to the appeal. 

The principle which has found legislative 
recognition in O.I,r.8 is an exception to 
general rule that all persons interested in 
a dispute should be before the Court, so 
that it may beable to do complete justice 
between them after affording them proper 
opportunity to be heard in support of their 
respective contentions. But, as observed 
by Lord Macnaghten inthe Bedford (Duke) 
v. Ellis (5) while dealing with the corres- 
ponding provision in the English Judica- 
ture Act, (O. XvI, r. 9, “When the par- 
ties were so numerous that you never 
‘could come at justice’, to use an expression 
in one of the older cases, if everybody 
interested was made a party, the rule was 
not allowed to stand in the way. It was 
originally a rule of convenience; for the 
sake of convenience it was relaxed. Given 
& common interest and common grievance, 
& Tepresentative suit was in order if the 
relief sought was in its nature beneficial to 
all whom the plaintiff (or the defendant) 
proposed to represent. Equally expressive 
language was used by Jessel, M. R, in 
Sewers Commissioners v. Gellatly (6) where 
one multitude of persons were interested 
in a right, and another multitude of persona 
interested in contesting that right, and that. 
right was à general right and it was utterly 
impossible to try the question of the exist- 
ence of theright between the two multi- 
tudes on account of their number, some in- 
dividuals out of the one multitude might 
be selected to represent one set of claimants, 
and another set of persons to represent the. 
parties resisting the claim, and the right 
might befinally decided as between all parties 
in a suit so constituted. It is also important 
for our present purposes to note that the 
House ot Lordsin Jenkins v. Robertson (7) 
justified the rule with. the observation that 
“the great risk from abatement and 
the inconvenience and the expense in- 
volved in a great number of persons 
being parties, led to those Courts to 
recognize the representative system, as it 
was not inconsistent with general principles 


(5) (1901) A. C. 1; 70 L.J. Oh. 102; 83 L. T. 686. 
(6) (1876) 3 Ch. B. 610 at p. 616; 45 L. J. Ch. 788; 
W. R. 1059 


(7) 1 H. L. Bc. 117. 
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that certain judicial proceedings taken by 
or against, a select number as represent- 
ing a large class might, if fairly and 
honestly conducted, bind or benefit the whole 
class.” If this isthe principle on which the 
rule is based, I fail tosee, why its applicabil- 
ity should be confined to proceedings in the 
trial Court alone, and why the Appellate 
Oourt should be debarred from resorting to 
these salutary provisions, ifin a particular 
case it is just and proper to do so. ln 
my judgment, the mere fact that a decree 
had been passed in favour of all the respon- 
dents, before an application under O. 1, 
r. 8,18 made, doesnot make any difference 
atall though it must be admitted that an 
Appellate Court will be chary totake action 


if an application under the rule had noi. 


been made in the trial Court, or if made, 
had been rejected. 

For the foregoing reasons I think 
with all deference, that Wali Muham- 
madv. Barkhurdar(1) (on which Rup 
Chand v. Bunyad Ali (2) and ail sub- 
sequent rulings are based) was not cor- 
rectly decided. In my opinion the correct 
law is that where there are numerous 
respondents, some of whom have been 


allowed under O. J, r. 8 to represent the. 


others, the appeal does not abate if one of 
those persons, who are represented by the 
others, dies and the legal representatives 
of the deseased are not brought on the 
record within time; but the appeal abates 
if any one of the persons appointed to 
represent the others dies and his legal 
representatives are not so impleaded. 
Coming now to the merits, the plaintiff's 
case is that she is the owner of the entire site 
of Mohalla Kishan Ganj, portions of which 
are held by the Mohalladars as perma- 
nent tenants under her, as decided by 
their Lordships of the Privy Council in 
Afzal-un-nisa v. Abdul Karim (8). She 
alleges that a short time before the suit 
the Mohalladars took possession of three 
chabutras (marked Nos. 1, 2, and 3 on the 
plan) belonging to her, on which they have 
unlawfully constructed saibans and that 
they have also taken wrongful possession 
of ashop No. 4 and a Baithak No. 6. She 
accordingly prayed that possession of 
these properties be restored to her. 
The defendants pleaded that the Mohalla- 
dars were permanent tenants of the sites 
(8) 50 Ind. Cas. 749; 81 P. R. 1919; 17 A. L. J. 608; 
36 M. L. J. 580; 76 P. W. R. 1919; 1 U. P. L. R. (P. O.) 
47 & 71; 26 M. L. T. 55; 23 ©. W. N. 966; (1919) 
M.W. N. 494-360 L. J. 152; 21 Bom. L. R. 891; 
85 P. L. R. 1919; 47 O. 1; 11 L. W. 176; 13. Bur, L. T, 
46 I. A. 131 (P. 0) 
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underneath the properties in suit, that 
the structures in question had been put up 
many years ago, that the plaintiff and her 
predecessors-in-title had full kaowledge 
of this, and that she is now estopped from 
maintaining the suit. In support of their 
plea of permanent tenancy they pleaded 
an oral agreement, 

The learned Subordinate Judge has 
decreed the plaintiff's suit with regard to 
shop No. 4 but has dismissed it with regard 
to the chabutras and saibans Nos. 1, 2 and 3 
and the Baithak No.6. 

On appeal it is contended by Mr. Mehr 
Ohand on behalf of the plaintiff-appellant 
that the question as to whether or not 
the defendants were the permanent tenants 
ofthe site of the  chabutras Nos 1, 2 
and 3 and the Baithak No. 6 is rea judicata 
by reason of the decision of Mr. Coldstream, 
Distriet Judge, in O. A. No. 153 of 1920 
decided on 8th March, 1940, between the 
present parties. After examining the 
pleadings inthetwo cases and the judg- 
ment of thelearned District Judge, I am 
of opinion that this contention is without 
force. The previous suit was instituted 
by the present defendants as representing 
the Mohalladars for a declaration that 
they were the owners of the sitesin ques- 
tion. They failed to substantiate this claim 
and it was held that the sitesin question 
belonged to the present plaintiff. Mr. 
Mehr Ohand contends thatin that case the 
defendants should have put forward an 
alternate claim on the ground of perma- 
nent tenancy, and as they failed todo so, 
the pleais not open to them now, under 
Expl, IV of s. 11 of the Oode of 
Civil Procedure. But before the rule of 
res judicata, as embodied ins. ll of the 
Code, can be made applicable, it must be 
established that the parties have been 
“litigating under the same title" in both 
the suits. As stated already the previous 
suit was based on the ground that the 
present defendants were the owners of the 
property. In the present suit they admit 
that ownership vests in AMusammat Afzal- 
un-nisa plaintiff, and: that they are holding 
these sites under her, but they claim that 
their status is that of permanent tenants 
and not tenants-at-will. 1t is obvious that 
the claims in the two suits are based upon 
wholly different titles and for this reason 
the provisionsof s. Il are not applicable. 
The parties to the two suits are no doubt 
thesame but the capacity in which they 
appear is different. Various rulings of 
this Court and other Oourts have 
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cited before us but it is not necessary . 


to discuss them in detail as the decision 
in each case proceeded upon its own 
peculiar facts. There is no doubt as to the 
governing rule which is well settled and 
which was stated by Chief Justice Da Grey 
in the leading case of the Duchess of King- 
stone In re(9) as follows:—“A verdict against 
a man suing in one capacity will not stop 
him when he sues in another distinct 
capacity, and, in fact, isa different person Pi 
I hold, therefore, that the defendants are 
not barred by Expl. IV of s. 11 from 
pleadingthat they are permanent tenants 
of the sites in question. 

But while this is so, the defendants have 
clearly failed to produce, any evidence worth 
the name to substantiate their claim thatthey 
. are permanent tenants of the sites in dispute. 
Inthe written statement they pleaded that 
the permanent tenancy was created by an 
oral agreement. There is, however, not 
a tittle of evidence on the record that any 
such agreement was ever entered into. 
It was urged, that permanent tenancy 
should be inferred from long user of the 
sites by the defendants and from the sur- 
rounding circumstances, But no such 
circumstances have been pointed out to us 
and mere user does not by itself create 
a permanent tenancy. I must, therefore, 
hold that the defendants have failed to 
prove that they are permanent tenants of 
any of these sites. 

The next question which has been 
debated before us is whether the plaintiff 
is estopped from evicting the defendants 
from the chabutras and the baithak in 
dispute. As regards the chabutras it is 
admitted that they belong to the plaintiff. 
All that is claimed on behalf of the 
defendants is thatthey have been occasional- 
ly using them for the purpose of saying 
prayers, and that they have constructed 
saibans on them. These facts, however, 
are not sufficient to create any estoppel 
against the plaintiff, The saibans were 
constructed in 1914 and are not buildings 
of a permanent character. 
a pardanashin lady and it is not alleged 
that she was aware of whatthe defendants 
were doing at the time. Litigation relat- 
ing to the chabut*as and saibans started in 
1918, and since then the plaintiff has been 
contesting the rights of the defendants to 
use the chabutras or build the saibans. 
In my opinion, the plea of estoppel qua 
properties Nos. 1, 2, and 3. cannot be 


: “(0)°2 Smith L, Oas, 721 at p. 759. 
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sustained, and disagreeing with the finding 
of the lower Oourt, Ihold that the plaint- 
iff is entitled to possession of the chabutras. 
The defendants can, of course, remove 
the materials of the saibans, which they 
have constructed on them, within six months 
from to-day. . 

The case relating to the baithak No. 6 
stands on a different footing. The find- 
ings are that this baithak has existed on 
the present site for many years. It was 
certainly there in 1901. Some witnesses 
whose evidence was accepted by the 
trial Judge as true and which was not 
challenged by Mr. Mehr Chand before us, 
have deposed that they had been seeing 
the baithak for the last 40 or 50 years. 
Farther, there is the important fact that 
when this baithak felldown 6 or 7 years 
before the present suit, it was rebuilt by 
the defendants at their own expense. It 
is common ground between the parties 
that possession of the baithak has been 
allalong with the defendants and that 
they have been using it whenever they 
needed it. During all this long period, the 
plaintiff and her predecessors-in- title 
have stood by and have raised no objection 
whatever. In these circumstances, I am 
ofopinion that the learned Subordinate 
Judge was right in holding that the 
plaintiff is estopped by her acts and 
conduct from claiming possession of the 
baithak. 

The result is that this appeal must be 
accepted and the decree of the lower 
Court modified by passing a decree in 
favour of the plaintiff-appellant for posses- 
sion of the chabutra Nos. 1,2, and 3, the 
defendants being allowed six months from 
to-day within which they can remove the 
materials of the saibans. The suit as regards 
the Baithak No. 6 is dismissed. The 
decree as regards shop No. 4, of course, 
stands. 

Having regard to all the circumstances 
I would leave the parties to bear their 
own, costs in both Courts, 

Harrison J,—I agree. On re-considera- 
tion lam ofopinion that the view taken 
on the question of abatement by the late 
Martineau, J., and myself in Rup Chand 
v. Bunyad Ali (2) was wrong. 

A. ' Appeal allowed, 
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LAHORE HIGH COURT. 

First Orvin ApPPzaL No. 1832 or 1928. 
February 27, 1931. 
Present:—Mr. Justice Addison and 
Mr. Justice Bhide. 

DALIP SINGH AND OTBERS—PLAINTIFF8— 

: APPELLANTS ] 

versus ; 

SIKH GURDWARA PARBANDHAK 
COMMITTEE, AMRITSAR AND ANOTHER 
—DEFENDaNTS— RESPONDENTS. 

Punjab Sikh Gurdwaras Act (VIII of 1925), ss. 0, 18 
(£)—Eniry in revenue papers—Presumption under 
s. 18 (2), when arises—Claim under s, 5—Limitation— 
Limitation Act (1X of 1908),s. 28—Party in possession, 
whether affected by limitation. 

A Sikh Jat mortgaged his ancestral and self-ac- 
quired properties to his brother and his nephews, 
with possession in 1899. In 1903 he madea gift of 
the same toaGurdwara. The Gurdwara was entered 
in-the revenue papers as owner of the properties 
but the mortgagees remained in possession. The 
donor died in 1921. The properties were mutated in 
favour of the mortgagees and the QGurdwara's name 
disappeared from the revenue papers. In 1926 the 
Gurdwara was notified asaSikh Gurdwara. The 
mortgagees preferred a claim to these properties 
under s. 5, Sikh Gurdwaras Act: 

Held (i), that there was no presumption under s. 18 
(2), Sikh Gurdwaras Act, that the properties entered 
1n the revenue papers till 1921, belonged in reality 
to the Gurdwara,as the petitioners did not derive 
titlefrom the donor but from a common ancestor and 
the presumption arising from the later entries must, 
therefore, be given effect to: [p. 662, co12.] 

(ii)that no question of limitation arose as the pe- 
titioners were in possession all along; [ibid.] 

(iii) that under s. 5, Sikh Gurdwaras Aot, peti- 
tioners had a statutory right to put forward their 
right, even though they had not filed a suit within 
6 years to set aside the gift. [ibid.] 

Section 28, Limitation Act,cannot be held to apply 
to such persons who have never been disturbed in 
their possession and have had no occasion to sue for 
recovery of it. [ibid.] 

Hakim Singh v. Waryaman (1), referred to 

First appeal from the decree of the 
Sikh Gurdwaras Tribunal, Lahore, dated 
the 27th Apri], 1928. 

Mr. Bishan Nath, for the Appellants, 

Sardar Gurcharan Singh, forthe Respon- 
dents. : 

JUDGMENT. 

Addison, J.—The Gurdwara Guru Sar 
of Mehron was notified as a Sikh Gurdwara 
on the 28th of April, 1926. It is mentioned 
at serial No. 183in the First Schedule of 
the Sikh Gurdwaras Act. The consolidated 
list of righte, titles and interests claimed as 
belonging to this Gurdwara was published 
under Notification No. 1861 by the Punjab 
Government on the 17th July, 1926 Bhag- 
want Singh and his two nephews, who are 
the sons of his brother Indar Singh, then 
put in a petition under s. 5cf the Act on 
the 4th of September 1926 claiming certain 


lands as theirs and stating that the 
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Gurdwara Guru Sar had no concern with its 
This claim was resisted, The Tribunal con- 
stituted under the Act has held that the- 
petitioners are entitled to the following 
areas, namely, 14 kanals 10 marlas of 
agricultural land and one-quarter of 4 
kanals 4 marlas, ie, 1 kanal 1 marla of 
agricultural land, as well as Khasra No. 215, 
namely, 1 kanal 7 marlas of land. It further 
held thatthe Gurdwara is entitled to the 
rest ofthe land which is insidethe abadi, 
namely, 2 kanals 10 marlas on which there 
is a langar, a chabutra and house attached 
to the Gurdwara, as well as two vacant sites 
l kamal 12 marlas and 18 marlas. These 
three areas have been held to have been the 
self-acquired property of Tara Singh, the 
brother of Bhagwan Singh, petitioner and 
Indar Singh, father of the other two peti- 
tioners. It was further held that Tara 
Singh gifted them to the Gurdwara and 
had power to gift them. There is also a 
finding as regards this area of 5 kanals that 
the Gurdwara is in possession of it while 
the finding as regards the properties declar- 
ed to belong to the petitioners is that the 
Gurdwara was never in possession of those 
fields. Against this decision of the Tribu- 
nal both sides hava appealed. 

Sham Singb, the father of Bhagwan Singh, 
Tara Singh and Indar Singh, had mort- 
gaged his lands to his son Indar Singh. On 
his death he was succeeded by his four sons 
but Tara Singh did not redeem his share 
of the mortgage of his father and took some 
additional money from his brother Indar 
Singh and on the 6th of June, 1899, execut- 
ed a registered deed in favour of his brother 
Indar Singh acknowledging the mortgage 
of his share to the extent of Rs 225 and the 
fact that his brother Indar Singh was in 
possession as mortgagee of his share. 
Thereafter on the 19th of March, 1902, Tara 
Singh executed a deed transferring this 
mortgaged landof his as well as certain 
other lands in favour of his Guru Granth 
Sahib. By a registered deed dated the 4th 
of April 1903, he cancelled his previous deed 
of gift and gifted the mortgaged land and 
certain other lands to the Gurdwara Guru 
Sar. Thereafter the Gurdwara was entered 
in the revenue papers as owner of the mort- 
gaged land, but Indar Singh and his cons 
retained possession as mortgagees and the 
Gurdwara never had posseesion cf the mort- 
gaged land, Tara Singh died scme time 
before 1921, and on the 9th of June, 1921, all 
the remaining land of Tara Singh as well 
as the mortgaged land chown ‘as belonging 
to the Gurdwara but mortgaged with Indar 
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Singh's sons was mutated in favour of Tara 
Singh’s brothers and nephews. From that 
date the Gurdwara'a name disappeared from 
the revenee papers; yet in the consolidated 
list the Gurdwara claimed not only the land 
inside the abad: but this revenue paying 
land which was not even shown in the 
name of the Gurdwara in the revenue 
papere. 

These being the facts, the Tribunal has 
found (1) that the part of the property was 
ancestral and part self-acquired as mention- 
ed by me above; (2) that Tara Singh was 
not empowered under Customary Law to 
gift his ancestral land to the Gurdwara; (3) 
that the gift to the Gurdwara was not in- 
valid by reason of the previous gift to the 
Guru Granth Sahib; (4) that the gift was 
followed by possession as regards the self- 
acquired property mentioned by me in the 
beginning, but that as regards the rest of 
the property there was never possession by 
the Gurdwara, and (5) that no question of 
limitation arose as regards the land declared 
to belong to the petitioners as they had 
been throughout in possession of that land. 

At this stage I shall refer to two areas of 
land, namely the area of 1 kanal 7 marlas 
&hasra, No. 315 held to be ancestral and the 
area of 1 kanal 12 marlas, a field near the 
Gurdwara held to be self-acquired. We 
are taken carefully through the record and 
it appears to me that these areas are the 
same. It is true that parties admitted that 
the field meaeuring 1 kanal 12 marlas was 
self-acquired and that the field measuring 
lkanal7 marlas was ancestral. But this 
admission appears to be wrong as on the 
record these two areas cannot be separately 
traced and apparently are one and the same. 
If they are one and the same there is no 
question but that this area was self-acquired. 
This follows from the documents at pages 
70-72, 62-64, 73 74 and 61-62 of the printed 
paper book The land was originally sold by 
Ishar Singh and Dalel Singh to Sohawa 
Singh who exchanged it with Tara Singh 
for two pieces of land, one of which Tara 
Singh purchased from Dasaundi and the 
other of which was gifted to Tara Singh by 
Maluk Singh. The area of 1 kanal 12 marlas 
was, therefore, undoubtedly self acquired, 

On behalf of the Gurdwara it was argued 
that the provisions of s 18 (2) of the Sikh 
Gurdwaras Act applied aud that by reason 
of this sub section there wasa presumpticn 
that the land entered in the revenue papers 
up to 1921 as belonging to the Gurdwara 
in reality belonged to it. But the petitioners 
did not derive title from & past or present 
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office holder. It is true that Tara Singh 
became Mahant of the Gurdwara after the 
gift in question, but the petitioners did rot 
derive title from him but from the common 
ancestor, Section 18 (2) of the Act, there- 
fore, does not help the Gurdwara and the 
presumption of truth attaching to the 
revenue entries must be given effect to. As 
regards this agricultural land it is clear 
that the Gurdwara never had possession. 
The next contention put forward on be- 
half of the Gurdwara was that the peti- 
tioners should have sued: within three 
years under Art. 91 of the Limitation Act 
to set aside the deed of giftin favour of the 
Gurdwara and that as they did not do so , 
they could not now claim that the land 
was theirs, even though they had been 
recorded in the revenue papers as owning 
the landsince Tara Singh’s death in 1921. 
Obvicusly in the present case no question 
of limitation arises. The Law of Limitation 
only bara remedies and does not extinguish 
rights spart from s. 28 of the Limitation 
Act. But that section presupposes a person 
who by force of limitation has already lost - 
his remedy to sue for possession. In the 
present case the petitioners have always 
been in possession and e. 28 cannot be held 
to apply to such persons who have never 
been disturbed in their possession and 
have had no occasion to sue for recovery 


of it. A party in possession cannot be pro- 
judicially affected by the law of 
Limitation. This ia put in a 


different wav by the learned Judges 
who decided Hakim Singh v. Waryaman (1) 
where it was held that a suit fora declara- 
tion of title to immovable property by a 
person in possession a8 proprietor is not 
berred if brought within six years from the 
time wŁen tke defendant attempts to oust 
him from his rights although the rights to 
sue the defendant who had been recorded 
as owner of the property in the settlement 
record had already accrued and become 
barred. Besides this,itisnota suit by the 
petitioner but a petition under s. 5 of the 
Sikh Gurdwaras Act according to which 
the petitioners have a statutory right to put 
forward tbe claim they have. 

On behalf of the petitioners it was argued 
before us that by reascn of the first giit in 
3 02 to the Guru Granth Sahib, Tara Singh 
Lad no power to make the subseqnent gift 
iu 1968 to the Gurdwara Guru Sar There 
is no force in this argument for the gift to 
tLe Guru Granth Sahib was clearly void as 
indefinite Besides, it was never given effect 

(1) 140 P, R. 1907, 0. 
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to and Tara Singh who was a Jat governed 

by agricultural custom certainly had the right 
to gift to the Gurdwara Guru Sar his self- 
aod ure property though not his ancestral 
and.. 

These were all the grounds argued in the 
two appeals. In my judgment the decision 
of the Tribunal was correct subject to my 
remark about the two areas, 1 kanal 7 
marlas and 1 kanal 12 marlas I would 
dismiss both appeals with costs but would 
direct that if it tarns out that as regards 
the two areas just mentioned there is only 
one field, it must be held that this field is 
the property of the Gurdwara Guru Sar and 
not the property of the petitioner. 

Bhide, J.—1 agre» 

4. Appeal dismissed. 


—— — 


LAHORE HIGH COURT. 
Civit, RagrgRENGE No 37 oF 1930, 
March 2, 1931. 
Present:—Mr Justice Tapp. 
POHU LAL—— PLAINTIFF 
versus 

KAPURA wp anorag | DEFENDANT, 

Punjab Tenancy Act (XVI of 1887), ss. 77 ,3) (n), 100 
—Suit by assignee of mortgagee for rent—Jurisdiction 
of Civil Court—Assumption of jurisdiction by Civil 
Court—Power to register decree as Revenue Court 
decree. 

A suit brought by the assignee of the mortgagee 
for the recovery of rent from certain persons to whom 
the lands are alleged to have been given for cultiva- 
tion by the mortgagee, in which neither the mortgagee 
nor the assignee claims to be the landlord is cognis- 
able by a Oivil Court; and even if should appear 
afterwards that they are really suits triable by the 
Revenue Court, action can be taken under s. 100, 
Punjab Tenancy Act, and the decree of the Civil 
Court can be registered as that ofa Revenue Court 
[p. 663, col. 2.] . 

Oase referred by the Commissioner, 
Jullundur Division, Jullundur, with his 
No. 8874, dated the ^th D:cember, 1930, for 
orders of the High Oourt. 

Pandit Nanak Chand, for the Plaintiff. 

ORDER—This is a reference by an 
Assistant Collector, first grade, through the 
Collector of Hoshiarpur, under s. 99 of the 
Punjab Tenancy Act in respect of three 
suits originally brought in the Oourt of 
the Subordinate Judge Uia, by one Pohu 
Lal for recovery of Rs. 150 in one case 
against Kapura, Rs. 459 in the second case 
against Birju, and R3, 330 ia the third case 
against Palu and Hira, on account of the 
value of the produce of certain lands from 
Rabi 1926 to Kharif 1928, [n each case the 
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plaintif alleged that the lands in question 
had been mortgaged with possession to his 
son Ram Rakha Mal, defendant, and had 
been cultivated by the other defendants. 
The produce of the harvests mentioned had 
been alienated by Ram Rakha Mal in favour 
of the plaintiff. Kapura and Birju, defend- 
ants, pleaded ignorance of the alleged 
mortgage and alleged that they were in pro- 
prietary possession of the lands under a 
private partition. Paluand Hira, defendante, 
alleged that the land had been given to 
them for g¢cultivation by one Taloka, its 
proprietor, and that nothing was due by 
them on account of produce to the plaintiff. 

The learned Subordinate Judge found 
the suits were cognizable by a Revenue 
Court as they fall under cl. (n) of sut- 
s.30fs. 77 of the Punjab Tenancy Act 
and he, thereupon, returned the plaints 
in the three cases for presentation to & 
Revenue Court. An appeal against this 
order was rejected by the Senior Subordi- 
nate Judge on the 16th August, 1930, and 
the plaints were then presented to a Reve- 
nue Court. 

The Assistant Collector, first grade, rely- 
ing on Ganpat Rai v. Sardar (1 and 
Chinti v. Nathu (2) has found that the 
suits are cognizable by a Civil Court, and 
hence the reference. 

Now, on the pleadings in the three suits 
and particularly in the case of the suit: 
against Palu and Hira it seems to me that 
they are not suite between a landlord and 
tenant but merely suits brought by the as- 
Bignee of the mortgagee for the recovery of 
rent from certain persons to whom the lands 
are alleged to have been given for cultiva- 
tion by the mortgagee. Neither the mort- 
gagee nor his assignee cleim to be the 
landlords of these particular holdings and 
in the circumstances it is extremely doubt- 
ful, in my opinion, whether any relationship 
of landlord and tenant arises or exists in the 
three cases. As remarked above, in two of 
the suits the defendants claim to be owners 
under & private partition and consequently 
cultivating their own lands and not liable 
to render any produce to the mortgagee or 
to his assignee. The points which arise 
for determination in the three cases might 
be stated as follows:— 

(1) Whether the defendant Ram Rakha 
Mal is the mortgagee of the lands in the 
three suits and nas assigned his rights to 
the plaintiff ? | 


(1) 13 Ind. Cas. 511; 61P. L,R. 1919; 67 P. W. E, 
1912. 
(2) 110 Ind. Gas, 510; A, I, R, 1928 Lab, 908, 
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(2) Whether the mortgagee made over 
the lands to the different defendants for 
cultivation on payment of batai and, if so, 
what is due to the plaintiff as his share of 
the produce for the periods specified? 

(3) Whether Kapura and Birju are owners 
of the lands as claimed by them, or are cul- 
tivating them in their own right, and are 
not under liability to render any produce to 
the plaintifi? 

These are all points more appropriately 
determinable by a Civil Court, and, in any 
case, if it should be found hereafter that 
they have been wrongly so decided, action 
can be taken under &1(0 of the Punjab 
Tenancy Act and the decrees of the Civil 
Court registered as those of a Revenue 
Court. 

I, therefore, order that the reference be 
returned to the Collector with the directicn 
that the plaints in the three suits be return- 
ed for presentation to a Oivil Oourt which 
I declare to be competent to take cognizarce 
of the suits, 

A. Order accordingly. 


LAHORE HIGH COURT. 
_Latrers Patent ÁPPEAL No. 276 oF 1926, 
April 14, 1931. 
Present — Sir Shadi Lal, KT., 
Chief Justice and Justice Sir Alan 
Broadway, Kr. 
Firm BADRI DAS KUNJ LAL 
THROUGH KUNJ LAL—Puaintirrse— 
APPELLANTS 
. versus 
Tar SEORETARY or STATE ror INDIA 
iN COUNOIL anv Tar EASTERN 
BENGAL RAILWAY—Derenpan1s— 
RESPONDENTS. 

Railways Act (IX of 1890), s. 72—Risk Note B— 
Wilful neglect—Question of fact—Omission to lock 
wagon, whether wilful neglect. 

The question of wilful neglect on the part of a 
Railway Administration is one to be determined in 
the light of the circumstances of each case. 

It cannot be laid down asa hard and fast rule that 
the mere fact that the wagon was sealed and not 
locked constitutes wilful neglect within the meaning 
of Risk Note B 

Jai Narain-Lachmi Narain v. G. I. P. Railway 
Company, Bombay (1) referred to. 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Dalip Singh, passed in 
Oivil Appeal No. 1575, of 1926, dated the 
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28th October, 1926, reversing that:of the 
District Judge, Ferozspore, dated the 17th 
April, 1926 (which varied that of the Sub- 
ordinate Judge, Third Olass, ferozepore, 


. dated the 7th April, 1925). 


Messrs. Anant Ram Khosla and J.N 
Aggarwal, for the Appellant, 

Mr. C. H. Carden Noad, Government 
Advocate, for the Respondents, 

JUDGMENT. 

Shadi Lal, C.J.—This appeal arises out 
of an action brought by the plaintiff for 
compensation for tbe loss of goods con- 
signed under Risk Note B, and it is common. 
ground that the onus of bringing the case 
within the exception mentioned in the Riek 
Note was on the plaintiff. It was his duty > 
to prove that the loss of the goods was due” ` 
to the wilful neglect of the servanta of 
the Railway Administration. It is, 
however, contended that the plaintiff 
has discharged the onus by establishing 
the facts that the wagon, in which the 
goods were conveyed, was only sealed and 
not locked. 

The question of wilful neglect is one to 
be determined in the light of the circum- 
stances ofeach case, vide, Jat Narain 
Lachhmi Narain v. G. I. P. Railway Com- 
pany, Bombay (1) and it cannot be laid down 
asa hard and. fast rule that the mere fact 
thet the wegon was sealed -and not 
locked constitutes wilful neglect within 
the meaning of the Riek Note. Indeed, it 
cannot be affirmed that the locking of a 
wagon is always an adequate safeguard 
against theft; especially whenit is remem- 
bered that the Railway Administration owns 
thousands of wagons, and it is impractic- 
able to have a different lock for each 
wagon. It is clear that, if a standard 
pattern oflockis used, it would not be 
difficult for the thieves to make keys 
fitting it. 

The learned Judge, against whose judg- 
ment this appeal under clause of the 
Letters Patent has been preferred, har, 
upon a consideration of all the relevany 
circumsiances, reached the conclusion that 
the plaintiff hes failed to prove wilful 
neglect. I am not prepared to Gissent 
frcm his conclusicn, end would, therefore, 
Cismiss the appeal with costs, 

Broadway, d —lsgree. 

4. Appeal dismissed 

1) 123 Ind. Cas. 845; 11 L. 158; A. I. R 1930 Lah, 
37; 31P.L. R. 419. ; 
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LAHORE HIGH COURT. 
Letters Patent ÁPPEAL No. 304 oF 1926, 
April 20 1931.. 

Present :—Sir Shadi Lal, KT., 
Chief Justice and Justice Sir Alan 

Broadway, Kr. 
WALI OHAND 4ND ANOTHRR— 
DEFENDANTS—AÀPPELLAATS 


versus 
PUNJAB SINGH—PLAINTIFF AND ANOTHER 
' DRFENDANT— RE:PONDENTS. 

Limitation Act (IX of 1908), ss. 6, 7— Customary 
Law (Punjab)—Gift by widow—Failure of major 
reversioner to sue—Suit by minor reversioner within 
three years of attaining majority—Limitation. » 

A widow made a gift in 1908. In 1925 the plaintiff, 
who was admittedly a collateral and below 21 years 
of age, instituted a suit for a declaration that it 
The plaint- 
iff's father and elder brother who were alive when the 
gift was made had not challenged the gift, and the 
defendant contended that the suit was, therefore, 
barred under 8.7, Limitation Act: 

Held, that s,7, Limitation Act, was not applicable 
and the suit was not barred. [p. ‘666, col. 1.] 

Harbans Singh v. Harnam Singh (9)! referred to. 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Ooldstream, passed in 
Civil Appeal No. 1618 of 1926, dated the 
8th: November, 1926, affirming that of 
the Senior Subordinate Judge, exercising 
enhanced powers, Kangra at Dharamsala, 
dated the dth March, 1926, ‘reversing 
that of the Subordinate Judge,Fourth Olass, 
Kangra, dated the 16th October, 1923. 

Messrs, Mehar Chand Mahajan and Hem 
Raj Mahajan, for, the Appellants. 

Mr, Har Gopal, for, the Respondents, 


JUDGMENT. 

Broadway, J.—One Amar Singh, a 
Rajput of Nagrota in the District of Kangra, 
died leaving him surviving a widow who 
succeeded to his estate, 

On the 18h June, 1908, this widow, 

Musammat Shiamon, made a gift of 25 
kanals15 marlas of her husband's land to 
‘Wali Chand the husband of a niece of Amar 
Singh. Mutation was entered up and 
duly sanctioned on the 7th July, 19,8, and 
Wali Ohand has heen in possession since 
then. . 2 tes 
On the 16th January, 1925, Punjab Singh 
who. admittedly is a collateral of Amar 
Singh in the fourth degree, instituted a 
guit praying for & declaration to the effect 
that the said gift would not affect his 
eversionary rights. 
: Wali Chand contested the suit pleading 
inter alia that the suit was time-barred 
and that the re aa was estopped from 
challenging the gift. 

The Wisi Goar dismissed the suit hold- 
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ing that though Punjab Singh was not 
estopped from bringing the same, he had 
failed to prove that he was less than 21 
years of age when he took action and, there- 
fore, the suit was barred by limitation. 

An appeal by Punjab Singh proved 
successful as the Senior Subordinate Judge 
while agreeing with the trial Court on the 
question of estoppel, held that the plaintiff 
had proved that he wasless than 2] years 
of age when he instituted the suit and 
granted him a decree, 

Thereupon, Wali Ohand preferred & 
second appeal to this Court which was 
dismissed by Mr. Justice Coldstream. Wali 
Ohand has now brought this appeal under 
cl 10 of the Letters Patent and for him 
Mr. Mehar Ohand Mahajan has urged that 
the provisionsof s. 7 of the Indian Limita- 
tion Act applied and that the suit had 
been rightly dismiesed by the trial Court, 
He contended that as the plaintifs father 
Khazana, and elder brother, Partap Singh, 
had been alive when the gift was made, 
their failure to challenge the gift by suit 
prevented the operation ofs. 6 in the minor's 
favour and that time continued to run 
against him, his minority notwithstanding, 
having regard to the provisions of s. 7 
of the Limitation Act, which is as follows: 

“Where one of several persons jointly 
entitled to institute a suit or make an 
application for the execution of a decree 
is under any such disability,and a discharge 
can be given without the concurrence 
of such person, time will run against them 
all but, where no such discharge can be 
given, time will not run as against any of 
them until one of them becomes capable 
of giving such discharge without the con- 
currence of the others or until the disability 
has ceased." 

It was contended that the right to chal- 
lenge the gift was not an independent one 
but one to which all the reversioners were 
jointly entitled and that just as a successful 
suit by one reversioner would enure for 
the benefit of the entire body of reversioners 
so the omission to bring a suit should be 
held to bar the entire body and that any dis- 
ability under which any one or more of the 
reversionera might be under, should be dis- 
regarded. In support of this contention the 
following cases were relied on Venkatanara- 
y na Pillai v. Sobbammal (1),Kesho Pershad 


M. L. J. 535; 17 Bom, L. R. 468; 19 O. W. N, é4l. 2 
L. W. 596; (1915) M. W. N. 555; 21 Q. L. J, 515749 


(1) 29 Ind. Cas 298; 38 M. 406; 17 M. L. T. 435; 28 
A. 125 (P. Q.) 
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Singh v.* Sheo :Pargash Ojha (2), Khair 
Muhammad v. Umar Din (3), Chiragh Din v. 
Abdullah (4), Varamma v. Gopaladasayya 
(5) Neelakaniamier v. Chinnwam Mal (6), 
Sharm Singh v. Sadhu Singh (7) and Sheo 
Nandan Prasad v. Tahiran Bibi (8). 

I have examined these authorities but am 
unable to see that they afford any real as- 
sistance in the determination of the point 
under consideration. A reference to s. 7 
of the Limitation Act wil show that not 
only must there be a joint right to sue but 
it must be possible for a valid discharge 
to be given by those who are not under 
any disability, a discharge that would be 
binding on the one who is under the dis- 
ability. While it is true that a suit by 
one reversioner is for the benefit of the 
entire body of reversioners, and while 
it may be that a decision in such a 
suit would bind the entire body, I do not 
think it can be said that the omission by 
the presumptive reversioners to bring a 
guit to challenge an alienation must be 
regarded as depriving the other reversion- 
er of their right to attack the transaction. 

Indeed the assent of the next reversioner 
would not bar a suit by the remoter re- 
versioner (vide, Art. 68, Rattigan’s 
Digest). In this connection Harbans Singh 
v. Harnam Singh (9) may also be referred 
to. 

In the present case even if the plaintiff's 
father and elder brother had formally 
consented to the alienation, their consent 
would not deprive the plaintiff of his right, 
unless indeed it had been proved that the 
said consent had been given in good faith. 

In. these circumstances. their mere 
omission to sue cannot take away the 
plaintiff's right and I, therefore, consider 
that the view taken by the learned Judge 
in Chambers is correct and that the suit 
was within time. I would, therefore, dismiss 
this appeal with costs. 

Shadi Lal, C. J—I concur. 

A. Appeal dismissed. 
(2) 64 Ind. Cas. 248; 44 A. 19; 19 A. L. J. 7495 


3U. P. L. R. (A.) 117; A. I. R. 1922 AN. 301 (F. B) 
(3) 84 Ind. Cas. 477; 5 Lah. 421; A. I. R. 1925 Lah. 


9. 

(4) 90 Ind, Cas. 1022; 6 Lah. 405; 2L. C. 117; A. I. R 
1925 Lah. 654. 

(5) 46 Ind. Cas202; 4] M. 659: 35 M. D. J. 57; 24 
M.L. T. 115; 8 L. W. 62; (1918) M. W. N. 461. 

(6) 99 Ind. Cas. 668; A. I. R. 1927 Mad. 216; 52 
M. L. J. 13; 25 L. W, 161. l 

(T) 110 Ind, Oas. 293; A. I. R. 1928 Lah. 484. 

(8) 130 Ind. Oas. 691; 52 A. 768; (1930) A. L, J, 
852; A. I. R. 1930 ALI. 861. 

(8) 83 P.R 1898, 
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LAHORE HIGH COURT. 
O1vit Revision Petition No. 706 oF 1930, 
March 10, 1931. 

Present :—Mr. Justice Jai Lal. 
IMAM DIN—Ossscron—PETITIONER 
versus 
MATHRA DAS— Deo&EE HOLDER AND OTHESS 
JUDGMENT-DRBTORS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908',s. 115,0. XXI, 
rr. 58, 60— Execution of decree—Claim by third party 
—Dismissal of claim on ground of title without decid- 
ing question of possession-—Legality—Revision—In- 
terference. 

In proceedings taken eonsequent to an. objection 
under O. XXI, r. 58, 0. P. O., the only question be- 
fore the Court is the question of possession and its 
nature. The question of title or the intention of the 
judgment-debtorin transferring the property to the 
objector does not direetly arise. 

Wherethe:Court dismissed a claim under O. XXI, 
x. 58, Civil Procedure Code, by a transferee from the 
judgment-debtor on the ground that the transfer was 
effected to defraud the judgment-debtor, without going 
into the question of possession . 

Held, that the Court acted with material irregular- 
ity in deciding a matter which did not arise before 
it and not deciding the real issue which it should have 
decided, and it was a proper case for interference in 
revision under s. 115, Civil Procedure Oode, even 
though the claimant had another remedy open by 
way of suit. . 

Petition for revision ofthe order of the 
Subordinate Judge, Fourth Olass, Batala, 
dated the 2nd August, 1930. 


Mr. Mazhar Ali Azhar, for the Petitioner. 
Mr. Kirpa Ram, for the Respondents. 


JUDGMENT.—This is a petition for 
revision of an order passed by the Subordi- 
nate rJudge of Batala dismiesing the 
objection of the petitioner to the attach- 
ment andsaleof some houses in execution 
of a decree obtained by the respondent. 

Only one issue was framed, "whether the 
houses attached belong to the objector.” 
The Court found that the houses had been 
sold to the objector by the judgment- 
debtor but that the sale had taken place 
after the institution of the suitin which 
the decree was passed. The learned Judge, 
therefore, held that the sale was made to 
defraud the decree-holder. The objection 
was under O. XXT, r. 58 of the Civil Proce- 
dure Oode and the circumstances under 
which such an objection can be dismissed 
and the property released from attachment 
are mentioned in O. XXI,r, 61, which pro- 
vides that, where the Oourt is satisfied 
that the property wae, at the time it was 
attached, in the possession of the judgment- 
debtor as his own property and not on 
account ofany other person, or was in the 
possession of some other person in trust for 
him, orin the occupancy of a tenant or 
other person paying rent fo him, the Oourt 
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shall disallow the claim. Rule 60 provides 
that the Court shall release the property 
from attachment ifit is satisfied that the 
property was not in possession of the 
judgment-debtor or of some other person 
intrust forhim, or in the occupancy of a 
tenant or other person paying rentto him 
or that it was notin his possession on his 
own account or as his own property. It 
would thus be observed that in proceed- 
ings taken consequent to an objection 
under r. 58 the only question before the 
Court is the question of possession and its 
nature. The question of title or the inten- 
tion of the judgment-Jebtor in transferring 
the property to the objector does not direct- 
ly arise. The order of the SubordinateJudge 
is, therefore, open tothe objection, that 
the question of: fraudulent nature of the 
transfer was notin issue at all and even 
the question of title was not a proper 
question to be decided in the proceedings 
andthe only question that should have 
been decided, that is, possession and its 
nature, was not determined. 

The respondents’ counsel contends that 
as another remedy by way of a suit is 
open tc the petitioner, therefore, this 
Petition is not competent. There is no 
legal prohibition to entertaining a petition 
for revision under such circumstances aud 
this,in my opinion, is & proper case in 
which I should entertain one, because it 
is the result of this petition which would 
determine which ofthe two parties has to 
go to the Civil Court to establish the 
right claimed by him. In my opinion, 
the Court below has acted with material 
irregularity in deciding & matter which 
did not arise before it and not deciding 
the real issue which it should have decided. 

I accept this petition and setting aside 
the orderofthe Oourt below remand the 
case to it with direction to proceed with 
the objection in accordance with law. 
The costa of this petition will abide the 
result. 

a. Petition accepted 

Case remanded. 
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“LAHORE HIGH COURT. 
MiQsogtLANEOUS First OIVIL APPEAL 

No. 1641 or 1930. 
March 10, 1931. 

Present :—Mr. Justice Jai Lal. 
BISHAN SAHAI AND ANOTH8R—J UDGMENT- 
D&BTOR8—AÀPPELLANTS 
versus 
AMIR SINGH AND ANOTBER-—-DEOREE 


HorpEBR8—RE*PONDENTS. 

Civil Procedure Code (Act V of 1008), O. XXI, v. 57 
—Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
Attachment of decree—Dismissal of application for 
execution while application to execute attached decree 
is pending—Attachment, whether ceases— Application 
to execute attached decree, whether step-in-aid of 
execution of original decree. 

A obtained a decree against B and in execution 
that decree attached a decree obtained by B against 
C, and applied for execution of the latter decree. 
On the 26th February, 1924, while his application for 
execution of the latter decree was pending, his 
application for execution of the former decree was 
dismissed for default. The other application was 
also dismissed for default on the 5th December, 1924, 
Applications for execution of the attached|deeree were 
made on the 26th May, 1926, and the 1st August, 1928, 
and that decree was fully executed. An application 
was made on the 14th April, 1930, for execution of 
the decree against B for the balance due. B con- 
iended that on the dismissal of the previous appli- 
cation on the 26th February, 1924, for default, the 
attachment eame toan end, all the subsequent pro- 
ceedings were illegal and the last application was, 
therefore, time-barred: 

Held, (1) that O. XXI, r. 57, O. P. O., did not apply 
to the case and the attachment of the attached 
decree could not terminate as the execution proceed- 
um the attached decree still continued. [p. 669, 
col. 1. 

Muhammad Amirul Hasan v. Wazir Bibi (1) and 
Prem Lal v. Muhammad Habibullah (2), followed. 

(2) that, at any rate, the application for the exe- 
cution of the attached decree by the attaching 
decree-holder was a step-in-aid of execution of the 
decree in execution whereof the attachment had 
been made and the last application was not, there- 
fore, time-barred. {ibid ] 

Lachman v. Thondi Ram (3), Adhar Chandra Das 
v. Lal Mohan Das (4) and Gaya Loan Office Co. Ltd. 
v. Dhirit Kundan Lal (5), followed. 

Miscellaneous firstappealfrom an order 
of the Senior Subordinate Judge, Delhi, 
dated the 23rd July, 1930. 

Mr. Shamair Chand, for the Appellants. 

Mr. Mehr Chand Mahajan,ior the Res- 


pondents. 


JUDGMENT.—On the 12th May, 1923, 
Narain Das-Jaini Mal obtained a money 
decree against Bishen Sahai: Bhagwan Das. 
On the same day Bishen Sahai Bhagwan 
Das obtained a decree for payment of 
money against Ratan Lal-Sultan Singh in 
the same Court, The decree in the first 
case was for a larger amount than the 
decree in the second case. 

On the 13th June, 1923, Narain Das- 
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Jaini Mal applied for the execution of their 
decree by attachment of the decree obtained 
by Bishan Sahai-Bhagwan Das against 
Ratan Lal-Sultan Singh, and an order of 
attachment was passed on the 14th June, 
1923. This was under O. XXI, r. 53 of the 
Civil Procedure Code. 

On the 16th June, 1928, Narain Das-Jaini 
Mal, as attaching decree-holdere, applied 
for the execution of the decree which had 
been obtained by Bishan Sahai-Bhagwan 
Das against Ratan L3l-Sultan Singh. It 
appears that in the meantime the judgment- 
debtors, 2. e., Ratan Lal-Sultan Singh, - had 
presented an appeal in this Court against 
the decree which stood against them and, 
on their application, the proceedings in 
execution were stayea by this Court. We 
are not, however, concerned witn those prc- 
ceedings 

. On the 26th February, 1924, the original 
application, which had been made by 
Narain Das-Jaini Mal on the 13th June, 
1923, for the execution of their own decree 
by attachment of the decree against Ratan 
Lal Sultan Singh, was dismissed in default. 
On that day the execution proceedings in 
the attached decree which were taken on 
the application of the 16th June, 1923, were 
still pending and continued pending till 
the 5th December, 1924, when the applics- 
tion made by Narain:Das-Jaini Mal to 
execute the attached decree was dismissed 
in default, 

: Another application to execute the same 
decree was made by Narain Das-Jaini Mal 
on the 26th May, 1926. This also was 
dismissed in default on the 23rd July, 1926, 
and was followed by another application 
made on the Ist August, 1928. lt appears 
that this decree, that is to say, the attached 
decree, was satisfied in full and the attach- 
ing decree-holders received payment in 
respect thereof, 

Narain Das-Jaini Mal assigned their 
decree to one Amir Singh who made an 
application on the 14th April, 1930, to 
execute it, against Bishen Sahait-Bhagwan 
Das for the balance due to Narain Das. 
Jaini Mal on their decree after giving 
credit for what they had received in execu- 
tion proceedings relating to the attached 
decree. A notice was issued to the, judg- 
ment-debtors Bishan Sahai-Bhagwan Das 
to show cause why thedecree should not be 
executed at the instance of Amir Singh, the 
assignee thereof, and two objections were 
raised by them One was that Amir Siogh 
was a benami transferee on behalf of Ratan 


Lal-Sultan Singh and could not, therefore, ` 


BISHAN SAKAI t, AMIR SINGH 


132 L 0, 1931 


execute the decree. The second was that 
the application to execute the decree was 
barred by time. The executing Court has 
disallowed both these objections and con- 
sequently an appeal has been preferred by 
the judgment-debtors to this Oourt, 

So far as the first objection is concerned, 
Mr. Shamair Ohand, Counsel for the appel- 
lant, conceded that there is no force in it, 
and that,even if Amir Singh be held to be 
a benami transferee for Ratan Lal-Sultan 
Singh, there is no objection to the execu 
tion of the decree at his instance as the 
decree against Ratan  LalSultan Singh 
has already been satisfied in full. In my 
opinion this contention is devoid of force, 

The only point urged before me is that 
the application for the execution of the 
decree was barred by time. The contention 
of the learned Counsel is that the applica- 
tion for execution of the decree in this case 
having been dismissed in default on the 
26th February, 1924, the attachment of the 
decree against Ratan Lal-Sultan Singh 
ipso facto came to an end under O. XXI, r. 
57 ofthe Civil Procedure Code and, there- 
fore, all the proceedings taken in execution 
of tha attached decree at the instance of 
attaching decree-holders were illegal and 
the application madeon the 14th April, 
1930, therefore, having been made more 
than three years after the 26th February, 
1924, war, therefore, barred by time. Mr. 
Mehr Ohand Mahajan inreply contends 
that the dismissal in default of the applica- 
tion for the execution for the decreeon the 
26th February, 1924, did not have the 
effect of the withdrawal ofthe attachment 
of the decree. Hiscontention is that when 
a decree is attached in execution of another 
decree, the dismissal in default of this 
latter decre: does nothave the effect con- 
templated by O, XXI, r. 57; in other worde, 
that rule has no application to such cases. 
That rule provides "Where any property 
has been attached in execution of a decree 
but by reason. of the decree-holder’s default 
the Court is unableto proceed further with 
the application for execution, it shall either 
dismiss the application or for any sufficient 
reason adjourn the proceedings toa future 
date. Upon the dismissal of such applica- 
tion the attachment shall cease.” b 

Now, the dismissal under r. 57 is to take 
place only if the Oourt is not able to proceed 
further with the execution of the ap- 
plication. ButO. XXI, r. 53 provides that, 
where the property to beattachedis a 
decree, the decree-holder becomes the re- 
presentative of the decree-holder in the 
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attached decree and is entitled to execute 
such attached decree in any manner lawful 
for the holder thereof. Ihave already 
stated that, on the 26th February, 1924, 
When the application for execution was 
dismissed in default,the attaching decree- 
holders had already made an application to 
execute the attached decree and the prc- 
ceedings on such application were atill 
going on in tbe Court. In these circum- 
stances, I am ofopinion that O, XXT, r. 57 
does not apply to the present ease and the 
attachment of the attached decree could not 
terminate and, asa matter of fact, it did not 
cease because the execution proceedings in 
the attached decree still continued, vide 
Muhammad Amirul Hasan v. Wazir Bibi (1) 
and Prem Lal v. Mohammad Habibullah (2), 
Division Bench cases of the Patna and 
Allahabad High Courts respectively. 

The question, however, is not very material 
for .the decision of tne present appeal 
because the execution of the attached decree 
on the application of the attaching decree- 
. holder is a step-ir-aid of execution of the 
decree in execution whereof the attachment 
has been made. This proposition is supp- 
| orted by Lachman v. Thondi Ram (3), Adhar 

Chandra Das v. Lal Mohun Das (4) and 
. Gaya Loan Office Co. Ltd. v, Dhirit Kundan 

Lal (5)a judgment of the Oalcutta High 

Court. 

It was conceied by Mr. Shamair Ohand 
that, so far as the dismissals in default of 
thé applications for execution inthe attached 
decree on the 5th December, 1924, and 
the 23rd July, 1926, are concerned, they do 
not affect the question, In view of my 
opinion that-the steps taken to execate the 

attached decree amountto steps-in-aid of 
execution of the decree in which this decree 
was attached; it is clear and it is conceded 
that no question of bar by limitation of the 
application of the 14th April, 1930, arises, I 
` hold, therefore, that the application was not 
barred by time and dismiss the appeal with 
costs, 
A Appeal dismissed, 


(1) 48 Ind. Cas. 786; (1918) Pat. 353. 
(2) 24 Ind. Oas 795. 
(3) 7 A. 382; A. W. N. (1885) 64; 9 Inl. Jur. 


63. 
(4) 24 C. 778; 1 C. W.N. 676. 
(5) 8 Ind, Cas. 675. 
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LAHORE HiGH COURT. 
Lerrers PATENT APPsaL No, 161 or 1926. 
April 4, 1931. 

Present: —Sir Shadi Lal, Kr, Ohiet 
Justice, and Justice Sir Alan 
Broadway, Kr. 

Musammat BALWANT KAUR 
AND OTHE2S—PLAINTIFFS— A PPRLIANTS 
versus 
Mr. AMAR SINGH AND OTHERS 
— DEFENDA ` T8— RESPONDENTS. 

Abadi—Construction of building by non-proprietor 
with consent of seme of the proprietors—Suit for 
ejectment by others—Maintainability— Decree, effect 


of. 

Where the wajib-ul-arz lays down th | 
of the village cannot be partitioned, the n dra 
ofsome ofthe proprietors in the construction of a 
building by a non-proprietor on the abadi, does not 
preclude the others from enforcing their rights The 
latter can institute asuit for ejectment of the non- 
proprietor but the decree given in favour ofone of 
the proprietors under such cireumstances would 
enure for the benefit of the entire proprietary bod 

Budha Singh v. Sant Singh (1), referred to, 4 


Letters Patent Appeal against the i : 
ment of Mr. Justice dar Lal, IE 
Civil Appeal Oase No. 1072 of 1925, on the 
19th of April, 1920, reversing that of 
the Senior Subordinate Judge, exercising 
enhanced appellate powers, Hoshiarpur 
dated the 14th January, 1925, (which modi- 
fied that of the Subordinate Judge, Fourth 
Olass, Dasuya, Distriet Hoshiarpur, dated 
the 15th October, 1923.] i 


Mr. Mehar Chand Mahajan, for the Ap- 
pellante, 


- Mr. Fakir Chana for the Respondents. 


JUDGMENT. 

Shadi Lal, C. J.—This appeal arises 
out of an action brought by certain pro- 
prietors of the village Hajipur, in the 
Hoshiarpur District, for the ejectment of a 
non-proprietor, who had constructed a 
building, without their consent, on a plot 
of abadi land measuring about 17 marlas. 
The claim was resisted mainly on the 
ground that the defendant was an agent 
of Mr. Amar Singh, Barrister at-law, who 
was a proprietor in the village, and that he 
had constructed the building with the 
consent, and on behalf of, the latter. The 
house consequently belonged to a person, 
who being a proprietor was entitled to 
appropriate a small plot of abadi land. 

The Oourt of first appeal, after examining 
the entire evidence bearing upon the issue, 
recorded the finding that “the plea that the 
house belongs to Mian Amar Singh and 
has been built on his behalf" must fail. 
This was clearly a finding of fact, and it 
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has-heen rightly contended before us that 
the Court of second appeal could not disturb 
that finding. ; 

The case must, therefore, be viewed as 
one brought by proprietors to evict a 
trespasser from a plot of land occupied by 
him.. lt appears that there is a difference 
of opinion among the proprietors of the 
village, and that some of them are favour- 
ing the trespasser. The  wajib-ul-arz, 
however, lays down thet the abadi of the 

‘village cannot be partitioned, and the 
acquiescence of some of the proprietors in 
the construction of the building does not 
preclude the others from enforcing their 
rights. There can be littledoubt that even 
a single proprietor is entitled to maintain 
a suit for ejectment against a trespasser 
who is not a proprietor, The decree given 
in favour of one of the proprietors under 
such circumstances would enure for the 
benefit of the entire proprietary body: 
vide, inter alia, Budha Singh v. Sant Singh 


For the aforesaid reasons I would allow 
the appeal and grant the plaintiffs a decree 
for the ejectment of the non-proprietor 
from the land. He is permitted to remove 
his materials within three months from 
the date of this decree but must pay 
the costs incurred by the plaintiff through- 
out the litigation. 


Broadway, J.—I concur. 
A. Appeal allowed 
(1) 95 Ind, Oas, 121; A. T, R. 1926 Lah, 545. 


LAHORE HIGH COURT. 
LerrgRS Patent ÁPPBAL No. 228 or 1926. 
March 6, 1931. 
Present :— Sir Shadi Lal, Kr., 
Ohief Jusiice, and Justice Sir Alan 
; Broadway, Kr. 
BAKSHI RAM WARMA-—Dzcxszz- 
2 HoLpER— AFPPELLANT 


EM versus 
Lala DES RAJ~—Jvoament-Desror 
M — RREAPONDBNT 
Civil Procedure Code (Act V of 1908), 0. XXI jT. 2e 
: Execution, of decree—Compromise cantaining Stipulg- 
tions te' be performed in future, whether adjustment 


BAÉSHI RAM V, DES BAJ 
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A compromise which contains some stipulations 
that have not been carried out but are to be carried 
out ‘in future does not amount toan adjustment within 
the meaning of O. XXI, r.2, Civil Procedure Code. 
Lodd Govindoss v. Ramdoss Vishandoss (1) and Azizi 
Rahman v. Aliraja (2), followed. . 4 
Letters Patent Appeal against the 
order of Mr. Justice Jai Lal, passed in 
Civil Appeal No. 799 of 1926 on Ist July, 
1926, affirming that of the Subordinate 
Judge, First Olass, Jhelum, dated the 17th 
December, 1925. eee 


Lala Badari Das, R. B , for the Appellant. 

Messrs. Jagan Nath Aggarwal, Jaggan 
Nath Talwar and Shambu Lal Puri, for the 
Respondent, i . 


JUDGMENT. 

Shadi Lal, C. J.—On the 12th August, | 
1925, the appellant, Bakshi Ram, made an 
application for the execution of a money | 
decree against the jadgment-debtors Narain 
Kishen Puri and Des Raj. It appears 
that Des Raj had entered into a compromise 
with the decree holder with respect to his 
liability, and he accordingly presented an 
application on 12th September 1925 under O, 
XXI,r. 2,8ub-r. (2)of the Civil Procedure Code, 
informing the Court that on the l4th July, 
1928 the decree-holder had agreed to absolve 
him from liability underthe decree on receiv- 
ing Ha, 1,000 immediately and another eum 
of Rs. 1,000 to be paid to him in six 
instalments before the 31st December, . 1925. 
The Court, thereupon issued notice to the 
decree-holder to show cause why. the 
settlement should not be recorded as certifi- 
fied. The decres-holder denied the factum 
of the compromise and also raised the 
legal objection within the meaning of the 
above rule. : : 

As regards the factum of compromise, 
there is a concurrent finding against tlie 
decree-holder,-and after hesring arguments 
urged on his behalf, I see no valid reason 
to dissent from it. 

It is, however, argued thata compromise 
can be held to be an adjustment.only 
when all the terms thereof have been 
fulfilled by the judgment-debtor; and 
that, if it contains any promise to, be per 
formed in the future, it cannot be treated 
to be an adjustment .so as to operate as : 
bar to execution, , 
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case, 8 certain sum of money has been paid. 
The rest was agreed to be paid in future, 
and the question arises whether a settle- 
ment of that description constitutes sn 
adjustment, of which cognizance can be 
taken by the executing Oourt. It is beyond 
dispute that the parties cannot, in exe- 
cution proceedings, vary the terms of the 
decree, and a contract, which seeks to 
substitute one decree for another decree, 
cannot be regarded as an adjustment. If, 
however, the terms of the compromise 
have been carried out and the decree is 
extinguished in whole or in part, the com- 
promise can be recognised by the Court. 
As laid down in Lodd Govindoss v. Ramdoss 
Vishandoss (1) the adjustment of a decree 
is a transaction which extinguishes the 
decree as such in whole or in part and 
results in a satisfaction of the whole or a 
portion of the decree in respect of the parti- 
cular relief or reliefs granted by the decree. 
A transaction, by which the parties agree 
to vary the mode in which the reliefs 
granted by the decree are to be realized or 
the time when the decree becomes exe- 
cutable, is not an adjustment of the decree, 
To the same effect is the judgment of the 
Caleutta High Oourt in Azizur Rahman 
v. Aliraja (2) where it was decided that a 
contract which contains stipulations that 
have not been carried out but are to be carried 
out in future, does not come within the 
purview of O. XXI, r. 2. The adjustment 
referred to in that rule is such an adjust- 
ment as completely or partly extinguishes 
the decree, and does notinclude a com- 
p omise the effect of which would be to 
create a new decree which is at variance 
with the decree sought to be executed and 
which will again have to be executed. 


Judged by this test, the compromise 
pleaded by the judgment-debtor in the 
present case cannot be held to be an 
adjustment, as it contained some terms 
which had to be performed in future, The 
function of the Court executing the decree 
is confined within narrow limits, and it 
cannot give effect to a contract which is 
ofan executory character. The judgment 
debtor may have recourse to some other 
remedy to enforce the contract, but he 
cannot plead it as a bar to execution pro- 
ceedings, E 


D 28 Ind. Cas. 376; 17 M. L. T. 222; (1915) M. W. N. 
9. 4 E 

(2,113 Ind. Oas. 9; A, I R1928 Cal, 527; 32 O. W. 
N. 434. 
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I would accordingly allow the appeal 
and discharge the judgment of the Single 
Beneh recording the alleged adjustment. 
I would, however, leave the parties to bear 
their own costs in all the Courts 

Broadway, J.—Iconcur. 

4. Appeal allowed, 


LAHORE HIGH COURT. 
SgooN» O1vin APPEAL No. 154 or 1926. 
May 6, 1931. 

Present :—Mr. Justice Harrison, and 
Mr.Justice Dalip Singh. 
Musammat INDAR KAUR alias IND 
KAUR-—DosNzE—DEFENDANT—A PPELLANT 
versus 
HARI SINGH-PrAIFTIFF AND OTHERS 
— DEF&aNDANTS—RESPONDENTS, 

Customary Law (Punjab)—Appointment of heir— 
Death of heir without sons—Succession—Daughter 
vights— Effect of appointment of heir, 

Under the Customary Law of the Punjab, in the 
absence of a son, the land held by a nominated heir 


passes to his daughter in preference to the collaterals 
of the donor. [p 672, p.1]] 

The appointment of an heir is for all practical 
purposes a gift and succession must be governed in 
such cases bythe samerule as would Ecvern a gift. 
The only difference betweenthe position of such an 
heir and a donee is that, on his line dying out 
completely the land reverts to the reversioners of the 
benefactor. ([ibid.] 


Sita Eam v. Raja Ram (2) and Nathal v. Dhan 
Kaur (1), referred to. 


Second appeal from the decree of the 
District Judge, Hoshiarpur, dated the 8th 
October, 1926, reversing that of the Sub- 
ordinate Judge, Second Olass, Hoshiarpur, 
dated the 3rd January, 1525. 

Lala Badri Das, R. B. for the Appellant. 

Mr. Ajit Pershad, for the Respondents, 


JUDGMENT. 

Harrison, J.—One Hanuman Singh 
was adopted by one Kishen Singh and, 
after the death of Kishen Singh's widow 
succeeded to his ancestralland. He himself 
died leaving two widows, Musammat Ram 
Kaur and Musemmat Bishen Kaur, Musam- 
matInd Kaur, a daughter of Musammat 
Ram Kaur and no son. Musammat Ram 
Kaur made a gift of part of the land to 
Musammat Ind Kaur; and a collateral in 
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the third’ degris of Kishen Singh has 
brought ‘the present suit claiming a 
declaration that the gift will not affect his 
reversionary rights. He has been given 
a decree and, on second appeal, the sole 
questicn for decision is, whether, in the 
absence of a son, the land held by a-no- 
minated heir passes to his daughter. or 
reverts to the collaterals of the donor. 

The learned District Judge has applied 
the same reasoning as is to be found in 
Nathal v. Dhan Kaur (1) though this 
ruling was not brought to his notice. 
He thinks thatthe nominated heir cannot 
be treated more favourably than a true son 
and, therefore, just as a reversioner can 
challenge the succession ofa daughter of 
his blood relations on his father’s side so 
he can challenge that of adaughter of the 
nominated heir. No reason is given for 
the mejor premise that the heir can under 
no circumstances be more favourably treat- 
ed than a son, and it appears to me that it 
is based on a misconception ofhis position. 
This nominated heir may be a complete 
stranger who receives a benefaction in the 
shape of a bequest of land? He suffers 
the disabilities of a stranger and equally 
does he enjoy the immunities and privileges 
and liberties of a stranger as opposed 
toone ofthe family. The view originally 
held in the Punjab asto who ultimately 
succeeds, in the absence of all descendants 
of this heir, was that, the property having 
gone out of the family, the collaterals of 
the heir would succeed in preference to the 
collaterals of the donor. This view was 
reversed in Sita Ram v. Raja Ram (2). In 
the present case and also in Nathal v. Dhan 
Kaur(l) and in two obiter dicta, which 
have been quoted, decisions have been 
given based on somewhat similarreasoning 
to that of the Full Bench, namely, that the 
nominated heir is not precisely the same as 
a donee and this justifies the extension of 
the agnatic principle to govern the case of 
the succession to his estate though he bea 
stranger, who is not an agnate of his 
benefactor. Asthe learned District Judge 
has pointed out, the property is not trans- 
férred to the heir at once but isa bequest 
which comes into effect on the death of the 
appointer. The nominated heir does not 
become the sonof his benefactor as in the 
case with a true adopted son and is not 
grafted onto the family. He does not 
. inherit collaterally as he would do were he 


(1) 79 Ind. Oas. 115; A. 1. R. 1925 Lah. 184, 
(2) 12 P. R. 1892 (F. B.). 
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an adopted son and he doés inhérit collateral 
in the family of his true father as he 


n 


„would not do were hea truly adopted son 


of his benefactor. The only difference, it 
‘appears to me, between the position of 
such an heir and a donee is that, on his 
line dying out completely, the land reverts 
to the reversioners of the benefactor and 
this distinction has been introduced by a. 
somewhat artificial extension of the agnatic 
theory. 
stretching it any further. 

The second distinction emphasized by the 
learned District Judge that there is no- 
immediate transfer of the property does 
not, in my opinion, affect the situation. A 
gift may besaddled with conditions, and it 
appears to me that this is what happens 
in the case of a nominated heir. 

The question,. therefore, being whether! 
the transaction resembles more closely a 
gift oratrue adoption the answer must 
be, I think, that, for sll practical purposes, 
itis a gift and, if a gift, the successicn 
must be governed by the same rule as 
would govern a gift. [nan see no valid 
reason why this nominated heir, who 
does not enjoy allthe privileges of a son, 
should not, in this matter of the succession 
of his daughter, be more favourably treated 
than a true ron. A resumption of what has 
once been gifted is repugnant to all and, 
although such resumption does take place 
on the total extinction ofthe line of the 
nominated heir, his daughter being as 
truly his child as his son and the reversion- 
er being no relation, she must, I think, 
succeed asthe child of the stranger to 
whom a portion of the ancestral property 
has been given. 

I would, therefore, accept the appeal and 
dismiss the plaintiff's suit. The defendants’ 
costs will be paid throughout by the plain- 
tiff, 


Dalip Singh, J.—L agree, 
A. Appeal accepted. 


No reason has been shown for " 


P 
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-` CALCUTTA HIGH COURT.. 
< APPEAL FROM APPELLATE DaOnEE No, 886 
o oF 1930. 
a March 27, 1930. 

Present:—J ustice Sir Zahhadur Rahim 

Zahid Suhrawardy, Krt., and Mr. Justice 
; Costello. 
BSATYENDRAKUMAR DAS-—APPELLANT 

versus 4 
Tas OHAIRMAN or tae MUNICIPAL 
COMMISSIONERS or DAOCA — 

RESPONDENT. 

Bengal Municipal Act (III of 1884), 's. 57—Con- 
tractor who has performed his part of contract and has 
merely to be paid, whether disqualified to become Com- 
missioner—Eligibility of candidate—Test—Provisions 
as to disqualtfication—Strict construction —Election 
matters—Necessity of spectal tribunals, 

Where a contractor has performed his part cf a 
contract with a Municipality and the bill for the work 
done has been finally passed, but the whole or part 
of the dues remains unpaid, the contract is not at an 
end in the sense that it is discharged in its entirety 
and that the contractor has no further interest ia it. 
Nor does the bill in such circumstances extinguish the 
original contract and establish in its place a mere 
relationship of debtor and crediter between the con- 
tractor andthe Municipality or a mere interest in 
the bill regarded as security for payment of money 
due within the meaning of cl. (c) of the proviso to s. 57, 
Bengal Municipal Act. Consequently, a contractor in 
such circumstances is a person having an interest 
in the contract and would be disqualified to stand 
' for election as Commissioner till the date of the dis- 
charge of the contract. (p.681,col.l.] ' 


'Indetermining the eligibility of a candidate the. 


circumstances and the position of the candidate as 
they existed at the date cf nomination and not at the 
date of election should be considered. [p. 675, col, 1.] 

The object of s. 57 of the Bengal Municipal Act 
is obviously to prevent the conflict between interest 
and duty that might otherwise inevitably arise, and 
although that is the purpose and object of, the provi- 
sion, the Court should bearin mind that they are 
penal previsions and, therefore, ought not to be 
extended beyond those legitimate limits; at the same 
time, if there is any doubt, the Court should be 
careful to see that the intention of the Legislature 
in enacting the section is duly observed. (p..:676, col, 2.] 

“Per Suhrawardy, J.—The words of s. 57, Bengal 
Municipal Act, may be construed as meaning the 
existence of a contract to which the Commissioners 
are a party, irrespective of the fact that the 
other party has or has not performed his part of the 
contract. [p. 681, col. 2. 

Dictum —It is not desirable that a small question 
with regard to Municipal elections should be 
canvassed and agitated through succession of Civil 
Courts and theircumbrous procedure; some means 
ought to be provided for a speedy way whereby 
matters of this kind can be settled more expeditiously. 
The District Magistrate might for certain purposes 
atany rate be vested with powers equivalent to 
special tribunals. {p. 674, col, 2.] 


Appeal against the decree of the District 
Judge,Dacca, dated the 22nd February,1930, 
reversing that of the Munsif, Dacca, dated 
the 25th February, 1929, 

Mr. N. N. Sircar, Advocate-General 
(with him Messrs. H. D. Bose, Rajendra- 
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BATYENDRAKUMARE DAS V. OHAIRMAN, MUN, COM, DACCA, 
- chandra Guha, Sureshchandra Das, Nandala 


: 628, 


Das and Dwijendranath Datta), for the 
Appellants. . 
_ Mr. Sharatchandra Ray Chaudhuri, (with. 
him Messrs. Arunprasad Ray), B. K. Ghosh, 
A. B.Guha and Jatindranath Sanyal), for 
the Respondent. 
| JUDGMENT. i 
Costello, J.—In this case the plaintiffs 
Satyendrakumar Das and Sachidandndan 
Dasfare seeking a declaration that they are 
qualified to be elected under the Bengal 
Municipal Election Rules, 1927, as Commis- 
sioners of the Municipal Council of Dacca 
and thatthey are not disqualified under 
8.57 of the Bengal Municipal Act, that is to 
say, Bengal Act III of 1884, The facts as 
alleged by the plaintiffs are these:—They 
say that they were persons of independent 
means and properties, that they were 
recorded as independent voters in the 
register of voters of Ward No. I of the Dacca 
Municipality, and that neither of them had 
anything to do with the business of their 
father Rebatimohan Das (father of the first 
plaintiff) and Hrishikesh Das (father of the 
second plaintiff). The fathers of the plaint- 
iffs owned the joint firm Krishnamohan 
Rebatimohan Das at Faridabad, Dacca, 
which was a firm dealing in bricks and 
other materials of a like kind. The plaint- 
iffa case was that this firm had supplied 
pugged jhama, that is to say a road 
material, to the Dacca Municipality in 
September, 1927, at the special request of 
the first defendant—the Ohairman of the 
Municipality. The plaintifs ‘contended 
that theorder for this material had been 
given because bricks could not then be 
obtained in: the town of Dacca. They 
further said that no bricks were supplied 
after September, 1927, and that the bills for 
the price of bricks were duly passed by the 
first defendant as Ohairman of the 
Municipality; but, on account of some 
financial difficulty, payment of those bills 
had not been made in full. Instelments 
had, however, been paid by the Ohairman 
from time to time and ultimately there was 
asum of Rs, 2,000 remaining due to the 
firm of Krishnamohan Rebatimohan Das, 
from the Municipality of Dacca. In the. 
light of these facts the plaintiffs contended 
that the contract between their fathers’ firm 
and the Municipality had come toan end. 
after the goods had been supplied. The 
term of office of the Commissioners of the 
Dacca Municipality—covering & period of 
three years (1925 to 1928)—having expired, 
the next general election was notified to 
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take place on the 19th July, 1928; and, 
thereupon, the two plaintiffs who were 
Commiesioners, that is to cay, membere, of 
the then existing Municipal Board, offered 
themselves as candidates for re-election in 
Ward No.I and their respective nomination 
papers were duly tendered and were 
submitted to the first defendant as Ohairman 
on the 19th and 20th June, 1928, 
respectively. Upon that the second and 
third defendants put forward objections to 
the nomination of the plaintiffs to the first 
defendant as Chairman of the Municipality. 
The ‘first defendant dealt with those objec- 
tions and declared that the nomination 
papers were in order and were good and 
valid. Thereupon the second defendant 
preferred an objection to the nomination of 
the first plaintiff, Satyendrakumar Das 
before the District Magistrate and the 
second and third defendants put forward 
similar objection to the nomination of 
plaintiffs on the ground amongst others 
that the plaintiffs were disqualified for 
nomination under 58.57 of the Bengal 
Municipal Act,inasmuch es that they had 
aninterest in the firm above referred to, 
namely, the firm of Krishnamohan Rebati- 
mohan Das carried on by the plaintiffs’ 
father! which firm had dealings with the 
Municipality during the time the plaintiffs 
held: office as Commissioners of the 
Municipality. These objections were heard 
by the District Magistrate under the powers 
conferred upon him by r. 16 of the Bengal 
Municipal Election Rules and the District 
Magistrate decided the matter in favour of 
the contention put forward on behalf of the 
defendants and gave a decision on the 80th 


June, 1828. Thereupon the plaintiffs, being: 


aggrieved by his order, launched this pro- 
ceeding claiming, as I have said, a declara- 
tion that they were not disqualified under 
s. 57 of the Bengal Municipal Act as the 
defendants had contended before the 
District Magistrate. They instituted a suit 
in the Court of the Munsif, 5th Court, Dacca, 
challenging the order of the District Magis- 
trate as ulira vires and illegal. We do not 
consider it necessary for the purpose of this 
case to decide one way or the other whether 
it was competent tothe plaintiffs to bring 
these proceedings. We wiil assume for the 
purpose of this case that as the law stands 


at present it was competent for the plaint-. 


iffs to bring the suit and therein to challenge 
the decision arrived at by the District 
Magistrate in the circumstances I have 
narrated. -At- the same time, however, I 
desire to say once again upon this. point 
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that I have grave doubts whether when, in 
1894, the proviso was added to s. 15 of -thô 
Bengal Municipal Act (Bengal III of 1884) 
whereby it was laid -down “that nothing 
contained in the section norin any rules 
made under the authority of this Act shall 
be deemed to affect the jurisdiction of the 
Civil Court," it was ever intended by the 
Legislature that matters which had already 
been dealt with by the District Magistrate 
underthe power conferred upon him by 
r.16 of the Bengal Municipal Election 
Rules should be subject to revision by 
ordinary suits in the Civil Oourt or that the 
decision of the District Magistrate on points 
of this kind should be otherwise than “final” 
as expressed in the rule in question. I 
have already -on & previous occasion 
Rathischandra Munshi v. Amulyacharan 
Ghatak (1) made some observations upon 
this matter and 1 desire to emphasise once 
more the inconvenience which is caused by 
suits of this kind; for it is really the case 
that small questions with regard to. 
municipal elections can be canvassed and 
agitated in Courts from that of the Muneit 
of the District to that of the District Judge, 
then up to this Oourt. The procedure is 
extremely cumbrous andthe result of itis. _ 
that it may happen that a Ward of the 
Municipality may be disenfranchised fora 
period- which may extend in some. cases to. 
the whole term of office of the Municipal 
body. My own view of the matter is that 
some means ought to be provided for a 
speedy way whereby matters of this kind 
can be settled more expeditiously. The 
District Magistrate might, for certain. 
purposes at-any rate, be vested with powers 
equivalent to Special Election Tribunale. 
We hope that the proper authorities will 
take this matter into consideration with a 
view to ascertaining whether it is not 
desirable to have the law so. altered, if. 
necessary, 80 as to provide in unambiguous. 
terms for the establishment of Special 
Tribunals in order to ensure the expeditious 
and final determination of all disputed 
matters in connection with Municipal. 
elections. Having said that, we propose, as: 
I have already indicated, to deal with the 
case upon the footing that the suit as 
framed was-in order. We have, therefore, 
to determine whether the plaintiffs -were 
entitled to succeed in the suit which they 


"n 


brought. ] M 
I have pointed out that, at the time 
when the plaintifs were nominated 


(1) 129 Ind. Cas, 422; 58 O. 87; 340. W. N. 741; A. 
I, R 1981 Cal, 96. yO 
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candidates, there was still outstanding in 
respect of the contract undertaken by their 
father a sum of Rs, 2,000. That sum was, 
in fact, paid before the actual date of the 
election, that is to say, the 19th July, 1928. 
It is conceded on behaif of the appellants 
that the matter is to be determined in the 
light of the circumstances and the position 
as existing at the date of the nomination 
and not at the date of the election and 
indeed so far as this point is concerned the 
matter was definitely settled in the case of 
Harford v. Lynskey (2). Wehave, therefore, 
to determine whether or not on the 19th 
and 20th June, 1928, when the nomination 
papers were handed in, these two candi 
dates were disqualified by reason of the 
provisions of 8,57 of the Act of 1884, The 
learned Munsif who tried the case found as 
a fact that the plaintiffs’ allegation that 
they had no interest in their fathers’ 
business was not correct, Hesaid that the 
owners of the firm were Rebatimohan Das 
and Hrishikesh Das. The first plaintiff is 
the son of Rebatimohan Das and the second 
plaintiff is the son of Hrishikesh Das and 
both of them lived with their respective 
fathers jointly. In these circumstances, it 
was too much to say that they were not 
interested in the firm either directly or 
indirectly. He then went onto say that 
the most important question’ that arises in 
this connection is whether the contract for 
the supply ofroad materials was complete 
and the disqualification had ceased before 
the dates on which the nomination papers 
were submitted; and ultimately he held 
that the nomination papers of the plaintiffs 


were good and valid and that the plaintiffs 


did not suffer from any disqualification 
under s. 57 and he gave judgment in favour 
of the plaintiffs. The learned District 
Judge who heard the cass on appeal 
pointed out that the learned Munsif held 
that the respondents, that is to say the 
plaintiffs, were interested directly or 
indirectly in the contract and this finding 
was net challenged before him. But the 
learned District Judge disagreed with 
the learned Munsifin his conclusion that 
as the firm had performed their share of 
the contract the disqualification had ceased 
before the nomination. He pointed out that 
the learned Munsif had relied on an English 
case Cox v, Truscott (3), in which it was 
held that where a contractor has wholly 


iP EE B. 852; 68 L. J. Q. B. 599; 80 L. T. 
417; 41 W. R. 653; 63 J. E. 263. 

as yoga ha E 319; 92 L, T. '650; 3 L. e. R. 
431; 69 J, P, 174. 
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performed his part of the contract and 
nothing remains to be done under it the 
disqualification comes to an end. The 
learned District Judge said, however, that 
having considered that decision, he came 
to the conclusion that he could not reconcile 
it with the provisions of 8. 57; and heobserved 
"to say that a contractor who has per- 
formed his part of the contract but has still 
to receive payment from the other party 
for the goods supplied hasno longer any 
interest in the contract is much more than 
a stretch of the language.” And he added 
that “if in such circumstances a contractor 
were to gointo the box and siate that he 
had no interest in the contract, it seems to 
me, that he would lay himself open toa 
prosecution for perjury. The learned : 
Judge accordingly held that the plaintiff- 
respondents did have an interest in the 
contract at the time of the nomination and 
he reversed the decision of the Oourt of first 
instance. The real, and indeed the only, 
point which calls for our consideration in 
this appeal is whether or not, in the cir- 
cumstances, the view taken by the learned 
District Judge is correct; and we have to 
decide whether, merely because the only 
outstanding feature of the contract was 
the question of payment, that exculpated 
the plaintiffs and relieved them from all 
responsibility for the bargain which had 
been made by their fathers with the 
Municipal body. Having regard to the 
findings of the Courts below, that these 
plaintiffs were in fact interested in the 
business carried on by. their fathers, we 
start with the assumption that, to all 
intents. and purposes, any contract made 
by the firm of Rebatimohan—Hrishikesh 
would be a contract made by the plaintiffs, 
or at any rate a contract to which they were 
privy. Undoubtedly, as I have already 
said, there was a contract between the firm 
in question and the Municipal body. It is 
important to observe the precise language 
of s. 57 of the Bengal Municipal Act, 1884, 
That section provides: “No Commissioner 
or Member of a Ward Committe shall have, 
Girectly or indirectly, any share or interest 
in any contract, of any kind whatsover to 
which the Oommissioners are party or shall 
hold any office of profit under them, and if 
any Oommissioner shall have such share or 
interest, or shall hold such office, he shall 
thereby become disqualified to continue 
in office as Commissioner and shall beliable 
to a fine not exceeding five hundred 
rupees.” The section contains 8 proviso 
which id asfollows:: “Provided that a 
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Commissioner shall not be so disqualified by 
reason only of his having a share or interest 
in (a) acontract entered into between the 
Commissioners and any incorporated or 
registered company of which such Commis- 
sioner is a member or shareholder; or (b) 
any lease; sale or purchase of land or any 
agreement for the same; or (c) any agree- 
ment for the loan of money, or any security 
forthe payment of money only; or (d) any 
newspaper in which any  advertisément 
relating to the affairs of the Municipality 
is inserted." It further provides that no 
such Commissioner shell act as Oommis- 
sioner or Member of a Ward Committee or 
take part in any proceedings relating to 
any matter in which he is interested. Rule 
14 of the Bengal’ Municipal Election Rules, 
1927, which is one of the rulesrelating tothe 
qualification ' of candidates, provides as 
follows: “Any person qualified to vote under 
these rules and not disqualified under s. 57 
of the Act," that is to say, the Bengal Aot 
III of 18584, “shall. be qualified to be elected 
a Commissioner." This is tantamount to 
saying that any person who is disqualified 
under s. 57 of ‘Bengal Act III of 1884 
is not qualified to be elected a Oom- 
missioner. It was by virtue of that rule 
that the real defendants in the suit, that is to 
say, the defendants other than the firet def- 
endant (who is the Ohairman of the Munici- 
pality) took the objection to which I have 
already referred and which objection was, 
as [have already said; upheld by the Dis- 
trict Magistrate upon. appeal to him under 
r. 16. Section 57 of Act III 1884 is 
analogous and corresponds tos. 12 of the 
English Act—the” Municipal Corporation 
Act of 1882 which provides in subs. (1) 
of s. 12 as follows:.*A person shall be 
disqualified for being elected if and while 
he” (and then follows ‘certain provisions 
which are not material for our present 
purpose) “(e) has directly.- or indirectly, by 
himself or his partner, any share or interest 
in any contract with, by, or.on behalf of the 
Council" This..is followed by sections 
which are in substance the section which 
contains the proviso to 8.57 of the Act of 
1884. It needs scarcely to besaid that the 
object of the section both inthe English 
Act andin the Indian Act is to provide 
for the purity of public life and to 
prevent corruption or anything which 
produces a situation in which the private 
interest of a Oouncillor or Commissioner 
conflicts with or islikely to conflict with or 
run counter to his duty asa public man. 
Thé object of these sections was well ex- 
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pressed, if I may say so, by Lindley, L. J. 
in Nutton v. Wilson (4), where he said, with 
reference to the words used in the Public 
Health Act, 1875, “To interpret words of 
this kind, which have no very definite mean- 
ing, and which perhaps were purposely 
empleyed for that very reason, we must 
look at the object to be atained. The 
object obviously was to prevent the conflict 
between interest and duty that might 
otherwise inevitably arise.’ Although 
Lindley, L. J. made that observation with 
reference to the provisions cf the Püblie 
Health Act, itis fully applicable with just 
as much force to the provisions of s. 57 of 
the Act with which we are now concerned. 
Although that isthe purpose and object of 
provisions of this kind, it is, I think, right 
that the Courts should bear in mind that 
they are penal provisions and,.-therefore, 
ought not to be extended beyond their 
legitimate limit; but, at the samo time, if 
there is any doubt, the Courts should be 
eareful to see that "he intention of the 
Legislature in enacting the section is duly 
observed. : In some. of the older cases the 
Judges in England, with regard to matters 
of this kind, have been disposed to hold 
that the smallest variation of the provision 
is sufficient to disqualify a guilty person, 
though in other cases the suggestion was 
thrown out that the maxim de minimis 
non curat lex might apply. I think the 
former view is preferable, . In Nell v. Long- 
bottom (5), Mr. Justice Oave said at, page 
770* referring to a Oouncillor who after 
his election had supplied a member of the 
fire ‘brigade on behalf of the Council with 
four pence worth of oil, “The first answer 
made to this was that the.contract was a 
very small one. That, however, is a matter 
into which we cannot enter,asthe Legislature 
has not entrusted us with any dispensing 
power, and probably considered the maxim 
of obsta principiis should apply to cases of 
this class.’ A very small breach of the 
Statute was held to inflict disqualification 
upon the persons concerned: In this con- 
nection, I refer also to the proposition laid 
down in Rex v. Rowlands (6), where it was 
said "The fact that the amount in ques- 
tion is small is immaterial. Itis quite 
clear if he (that is to say, the person who 


m n Q. r^ 5 he ae 748; 58 L. J. Q. B. 
22; 
x) yr 1Q. b. tái; ri X. J. Q. B. 490; 10 R. 193; 
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“was said to be disqualified) accepted any 
commission for collecting rent for the Board 
he would be disqualified for being a 
guardian,” So far as I am concerned, I 
most respectfully adopted the observation 
of the learned Judge to which I have refer- 
red and I give it as my own opinion that 

.in matters ofthis kind the Court ought to 
be disposed to view with great disfavour 
any infraction whatever or any breach of 
the provisions of the disqualifying sections. 

. In the present case, it was contended by the 

- learned Advocate General that the plaintiffs 

. were not disqualified from being candidates 
‘at the election of 1928, because the contract 
in which undoubtedly they had been 
interested had come to an end, because 
‘so far as they were concerned, they or 
‘their fathers had done all that they were 
required to do under the contract and that 
nothing remained and that they and their 
fathers must be deemed to have obtained 
all the price of the materials supplied. 
In support of this contention, the learned 
Advocate General quoted to us various 
passages from books on the law of contract 

. and also to a good many authorities 
which perhaps at first sight would seem to 
tellin support of the view he urged on 
behalf of the plaintiffs-appellants in this 
-case, We were referred in particular to 

ı the cases of Woolley v, Kay (7). where 
Alderson, B. said: “Here the defendant had 
.entered into the contract before he acted 
as a Commissioner, and all that remained 
for him to do was to sign & piece of paper 
and receive his money." We were also 
referred to the case of Le Feuvre v. Joseph 
Lankester (8) and to the case of Lewis v. 
Carr (9. But the case on which the 
argument for the appellants was mainly 
founded was that of Cox v. Truscott (3), 
-In that case, in the course of the argument, 
reference was made to the cases of Lewis 

: v. Carr (9), and Royse v. Birley, (10). Lord 

< Darling in the course of his judgment in 

-that case referring to 8.12 of the Munici- 
pal Oorporation Act, 1882, said: "'Section 
12 does not say that he shall bedisqualified 
altogether. It provides: ‘A person 
shall be disqualified for being elected and 
from being a Oouncillor ifand while he 


_ (7) (1856) 1 H. & N. 307; 156 E, R. 1220 at p. 1221, 
: $5 L.J. E. 351; 108 R. R. 584. 

(8) (1854) 3 E, & B. 530; 118 E. B. 1241; 2 O.L. R. 
1426; 23 L. J. Q. B. 254; 18 Jur. 894; 2 W. R. 307; 
32 L. T. (o. s.) 282; 97 R, R, 634. 

() (1876) 1 Ex. D. 484; 46 L. J. Ex. 314; 36 L. T. 
44; 94 W. R. 940 
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has an interest direct or indirect in any 
contract by or on behalf of Council.’ He 
is only disqualified,if he has an interest 
in the contract and while he has such 
an interest. He gets rid of his qualification 
when he getsrid ofthe contract; and the 
contract is got rid of if the contract is 
performed, that is, if there is no more to 
be done at thetime of the acts. How did 
he act? Itissaid here thathe acted by 
vote." The question in that case was 
whether or not amember of the Municipal 
Oouncil was disqualified because he had 
voted as a member of the Council at a 
time when he was alleged to have an in- 
terest in the contract with the Corporation 
concerned. On the- strength of that case 
we are invited tocome tothe conclusion, 
in the present case, that the plaintifis 
were not disqualified because, at the time 
of the nomination, they themselves had 
no interest in the contract made by their 
fathers, because that contract had been 
performed and there was nothing else 
to be done butithe receiving of payment. 
The learned Advocate General took a 
further point that,. irrespective of the 
main object of s. 57, the plaintiffs avoided 
any disqualification by virtue of cl. (c) 
of the proviso to the section; and he argued 
that, as upon a date antecedent to the date 
of nomination, not only had certain pay- 
ments been made, but the contractors’ bills 
had been finally passed by the Ohairman 
ofthe Municipality, the original ‘contract 
had been discharged and in its place, the 
contractors had received “passed bills,” 
which were regarded as security for the 
money Owing; and, therefore, to use the 
precise language of sub- s. (3), “any security 
for the payment of money." In support 
of tbat argument, he referred us to the 
definition ofthe term in Stroud's Judicial 
Dictionary. Before dealing with this 
contention, it is, I think, necessary to 
emphasise what precisely had been the 
position of the .plaintiff as regards the 
Dacca Municipal Council Admittedly 
they were members of the Oouncil which 
was in existence:at or immediately prior 
to the election of 1928 and consequently 
they were members of the Municipal body 
atthe time when the contract between 
that body and the fathers of the plaintiffs 
was entered into. It is clear also that they 
were members of the Municipal body 
during the time when their fathers were 
carrying out their obligations under the 
contract by supplying the road materials 
which had been ordered and,as far as] 
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can see, having regard to the procedure 
obtaining in regard to the coming into 
being of à new Municipal Council, they 
were actual members of the Municipal 
body, atthe time when they put in their 
nomination papers for re-election, It 
follows, therefore, that the existence of 
the contract or, if 1 may use the expression 
the life of the contract, falls into three 
parts. There is first of all the making 


.of the contract; secondly, the performance 


of the contract, and lastly, the discharge of 
the contract. It follows, therefere, that, 
as I have said, these plaintiffs undoubtedly 
were disqualified from sitting as members 


.of the Council during the first two, at any 


rate, of these divisions into which I have 


_divided the contract, viz, as members of 


the body at the time of the making of the 


. contract and as members of the body at the 


time when it was carried out by their fathers. 
In these circumstances, it seems a little 
difficult to accept the contention of the 


` learned Advocate General that the plaintiffs 


had ceased to have any interest in the 
contract at the point when nothing else 
remained to be done but for the firm to 
receive payment for the bricks supplied. 
We do not consider in the circumstances 
of this case atany rate that the passed 


‘bills constituted merely a security for 
- the payment of money 


in the sense in 
whieh that expression is used in cl 
(c). Upon the point as to whether there 
is any disqualification when everything 
has been done under the contract except 


‘the making of payment in considering the 


case of Cox v. Truscott (3) which was 
cited, it must be borne in mind that in 
the earlier case of Ford v.Newth (11) Mr. 
Justice Darling said this at page 692:* 
“There is one other point which I ought 
to mention. Mr. Newth had supplied some 
oil before October, 19, and on October 24 
he had not been paid for this oil. There 
was, therefore, then an existing debt 
from the Council to him, and itis cor- 
tended that this in itself constituted a 
contract which disqualified the respondent 
from being elected. This point was 
argued, but it is not necessary to decide 


. it now. When it arises for decision it will 


be worthy of careful consideration, but 
if wa were to express our opinion on it 
now anything that we might say would 
be merely obiter dictum. I therefore, 


(11) (1901) 1 K. B. 683; 70 L. J. K. B, 459; 84 L. T. 
354; 49 W. R. 345; 65 J. P. 391. 
*Page of (1961)}1 K. B.—[Ed.] 
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express no opinion on that question." 
That case was decided in 1901. In that 
case, therefore, the point whether the fact 
thata Council was indebted to a member 
ofits body asa contractor is sufficient to 
disqualify that member was left open. 
Then in 1905, it is obvious from the 
observation of Darling, J. in Cox v.Truscott 
(3) that he had some difficulty in arriv- 
ing atthe decision at which he ultimately 
arrived and that he had still some doubt 
whether the mere existence of a debt 
arising out of a contract otherwise per- 
formed was in itself sufficient to disqualify. 
The learned Judge began his judgment 


by saying “This cage isa peculiar- one 
* ** * and it raises questions, to my 
mind, of very considerable difficulty 


questions as to which I do not profess that 
my opinion is absolutely clear.” Then 
lastly, a year later came the other case 
which I have already mentioned, viz, Res 
v. Rowlands (6) and the same learned Judge 
then seems to havecome toa definite opinion 
* that itcannot have been intended that 
the termination of tbe contract should 
get rid of the disqualification.” It seems 
obvious from the first two lines of the 
judgment of the learned Judge that there 
was some doubt upon the point with which 
we are now concerned. As the learned 
Advocate General put before us various 
passages from text-books relating to the 
law ofcontract and Mr. Ghosh, on behalf 
of the respondents referred to a book on 
the law of contracts by Sir William Anson, 
I may refer to the statement made by that 
distinguished writer in  Ohap. XIII 
“Discharge of Contract by Performance,” 
where he says “ We must distinguish 
performance which discharges one of two 
parties from his liabilities under a contract 
and performance which discharges the obli- 
gation in its entirety," "We have come to 
the conclusion that we cannot accept the 
eases, which were cited on behalf of the 
appellants, as giving a correct interpreta- 
tion of the law, as it ought to be applied 


at any rate, to the circumstances 
of this case. l have already pointed 
out thatit is clear, on the facts and 


upon the findings ofthe Oourts below, 
that the plaintiffs (to use the words of the 
section which we are considering), had 
directly or indirectly a share or interest in 
_ the “contract to which the Oommissionere 
.werea party,” undoubtedly up to the time 
when only the question of payment ‘was 
. outstanding. On behalf of the respondents, 


“we have been referred. to the case of 
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O'Carroll v. Hastings (12), which was cited 
beforethe learned Munsif who tried this 
matter at the first instance and apparently 
rejected by him—on the ground that it was 
an Irish case and not an English case. 
The learned District Judge does seem to 
have considered that case; but, on the 
other hand, by a process of reasoning with 
which I am not prepared to agree, rejected 
the decision in the case as not being one 
which ought to be followed. Wehave come 
to the conclusion that the right view of 
the law is as laid down in this Irish case 
which is no lees of an authority in this 
matter than any English case would be or 
would not be. It is not a decision which 
we are boundto follow; but on the other 
hand we take the view, that the arguments, 
reasoning and the ratio decidendi in the 
case ought to be followed and we think 
that we should acceptitas a guide to the 
right view of the law having regard to the 
facts. The decision in that case was based 
onthe judgments of very eminent Judges 
including the Lord Chief Justice and was 
given afterall the Judges had not only con- 
sidered the matter carefully and given one 
set of judgments, but after they had been 
referred to further authorities and given 
reconsidered judgments in the matter and 
after they had considered several of the 
authorities on which the appellants have 
relied inthe present case. There is one 
other case which I ought to mention and 
which at firat sight did seem to be an 
authority of some weight in favour of the 
contention of the appellants. I refer to the 
case of Royse v. Birley (10), But that case 


has really no bearing on the matter with’ 


which we are concerned, because the words 
of the Statute, under which the proceedings 
were there brought, are entirely wanting 
in the language of s. 57 of the Bengal 
Municipal Act and in 8.12 of the English 
Municipal Oorporation Act, 1882, It is 
important to observe what the facts were 
-in the Irish case I have referred to. On the 
‘7th November, 1904, H obtained a contract 
from an Urban District Oouncil for printing 
to be done in connexion with the forthcom- 
ing election of members of the Oouncil. 
The election took place on the 16th 
January, 1905, and H was elected a 
member, At the date of his election, the 
defendant had completed the contract 
on his part, with the exception of the 
printing of the notice of the result of the 
election, but had not received payment of 
the contract price, On the 18th January, 
. (12) (1905) 2 I, R. 590. 
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H printed the notice of the result of the 
election, thus completing the contract on 
his part. On the 23rd January, H attended 
a meeting of the Council and acted in the 
proceedings. Before leaving, he was paid 
the amount of his contract. Upon these 
facts it was held that H “acted as a member 
of the Council when disqualified "and was 
liable to the penalty imposed by Art. 
12” The words of that clause, so far as 
they are material to this case, are, “a person 
shall be disqualified for being elected or 
chosen or being a member of the Council 
if he is concerned by himselfor his partner 
in any bargain or contract entered into 
with the Council.” The operative words of 
that disqualifying clause are, “is concerned 
in any bargain or contract.” 1 am „of 
opinion that thereis very little distinction 
between the words “concerned in” and the 
words usedin 8.57 “havean interest directly 
or indirectly.” And indeed, it appears from 
a passage in the first judgment of Andrews 
J. that he held very much the same view 
because referring to the respondent the 
learned Judge said: “Even, however, if he 
had completed the contract on his part at 
the time of his election, but had not received 
payment for it, I+ would be of opinion, 
although this question was left undecided 
in Ford v, Newth (11), that he would have 
been still concerned in the printing 
contract, He would undoubtedly, while 
unpaid, have been interested and materi- 
ally interested in that contract, and, there- 
fore, in wy opinion, concerned init.' Now 
on this assumption the variation 1n the 
language as between the section, with which 
we are now ccncerned, and the clause under 
consideration in the case of O'Carroll v. 
Hastings (12) is not material. We think 
that the case we have to consider is wholly 
covered by the decision in that case. The 
learned Lord Ohief Justice in his first 
judgment saia “the respondent, at the time 
when he acted as Councillor, clearly was 
concerned in the contract in question, in- 
asmuch as he had not then reaped the 
fruit of it: he had not been paid the amount 
dueunderit, As I observed during the 
argument of the case, he could have brought 
an action on the contract to enforce pay- 
ment; and it would bea strange proposi- 
tion that a person was not concerned ina 
contract in respect of which hecould bring 
an action to enforce payment of what was 
due to him under it. The respondent had 
not realised the fruits of his contract; and it 
appears to me that at, the date in question, 
he was still concerned in the contract,” I 
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x have.slready.referred to the first. judgment 
,of Andrews, J. I now refer to his observa- 
‘tions which appears at page 596* where he 
.88id "It may be asked, coulda Oouncil, by 


;wrongfully refusing payment, disqualify a` 


¿person from candidature? The object of 
.the legislation is to preclude all questions, 
_Whethera contract has been duly performed 
ornot, isa matter of fact. Suppose a 
builder ‘completed his contract, but the 
Council disputed this and refused payment, 
-would not the'builder be concerned in the 
contract, even though it turned out after- 
-wards that he was in the right? So long 
,88 the money is unpaid, there is a possibility 
-of dispute, If the existence of an unpaid 
claim under a contract.does not disqualify, 
the contractor could, as a member exert 
his influence with. his colleagues to secure 
‘payment or to get defence to his action 
withdrawn, and possibly he could even vote 
onthe question. The enactment is a salu- 
ary one, and should be applied to every 
case fairly within its operation,” I respect- 
fully adopt the observations of the learned 
Judge, as being applicable to this and other 
‘cases of the kind. ^ When the learned 
Judges delivered the judgments I have 
quoted, the attention of the learned Judges 
“was not drawn to the case of Royse v. Birley 
(10), and the unreported case of Connolly v. 
Fitzgerald. Thereupon the case was put 
down for further argument, and the learned 
Judges subsequenly gave a second judg- 
ment. The learned.Lord Ohief Justice said 
at page 599* J adhere to every word I said, 


* atthe time he acted, that is to Bay, 


before he was- paid, the contract he had 
-made with the Oouncil still existed—it was 
not merged, abandoned, rescinded, extingu- 
ished or satisfied; and if any demur was 
made as to payment before payment was 
actually made, he could have sued upon the 
contract specially; or if he sued for work 
done at the request of the defendants, the 
contract would have been a part of his ne- 
.cessary proofs.” Further on, he said: “It 
is far-fetched, indeed, to contend that a 
man i8 not concerned in the contract or 
‘security by which he can enforce payment, 
‘The Oouncil was concerned in the contract 
-because it determined their obligation; and 
the defendant was concerned because it 
Showed what the obligation was, and his 
right to enforce that obligation. Before 
payment is actually made,if a question 
‘arose as to the right of payment, is it to be 
„Baid that the person who claimed to be 
„entitled to: the money could vote with.refer- 

*Pages of (1905) 2L R—[Ed] ^ . — . . 
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ence to it —as to whetherit was to be paid 
or not—or whetlier an action brought to 
enforce payment should be defended?" I 
would refer in this connection to the case 
of Cox v. Truscott (3) with regard to which 
the learned Lord Chief Justice made an 
observation to the following effect: “The 
decision of Darling, J. in Cox v. Truscott (2), 
to which we were referred arises on. a 
different Statute and certainly is not, as 
reported, a satisfactory one. I cannot help 
thinking that the true characte: of the 
judgment in Royse v. Birley (19) has been 
more than once overlooked,” Referring also 
to the ease of Cox v. Truscott (2) Andrews 
J. said: “If the recent case of Gow v..Truscott 
(3) before Mr. Justice Darling, as reported, 
isin conflict with’ my opinion, I would 
respectfully take leave to differ from it 
but Ido not look upon any . of these cases; 
as an authority against my opinion.” I 
also with great respect cannot help differ- 
ing from the decision in that case. _ i 

The learned Advocate-General,asI have 
already said, coniended that the contract 
was a contract for the supply of road 
materials and that it had. terminated and in 
its place the plaintiffs’ father as contractors 
had documente, that is to say, the passed 
bills which were in the nature of security 
for money owing and that, therefore, the 
case of Cox v. Truscott (3) has no applica- 
tion because there was no contract in 
existence at the date of nomination in 
which by a stretch of imagination the 
plaintiffs could be saidto have any interest 
directly or indirectly. Upon that, I think 
the argument put forward by Mr. Ghosh 
on behalf cf the respondents has con- 
siderable force. Although the contractors 
might have got their bills passed and 
although the only outstanding matter in 
connection with the contract was the ques- 
tion of payment it by no means follows 
that there was no question on which 
controversy or dispute could have arisen 
as between the contractors and the Oouncil. 
It is possible, as Mr, Ghosh suggested, 
that when the contractors had presented 
their bills for payment the Councillors 
might have taken a different attitude as to 
making the payment; and the contractors 
might have had to bring a suit on it against 
‘the Councillors. They were sufficiently 
interested in that suit as to suggest that 
whatever right the Oouncil might have 
against the plaintifis had become ob- 
soletel by lapse of time. It is obvious 
that, although the.contractors had had 
‘their bills passed, it is ‘not: beyond. the 
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. bounds of possibility: that some. matter 
- in -:connexion . with these bills might 

come ‘before the Council, of which the two 
' plaintiffs were already members. We think 
. that, in these. circumstances, it cannot be 
. Bald that. the plaintiffs had no interest. 

They undoubtedly had an interest at the 


‘time of making the contract, at the 
time. of carrying out the contract, and 
they also had an interest in. it at 


the time when the bills were finally passed. 
Looking at the. matter from this point of 
view, we think that it cannot be said that 
the position as between the contractors and 

‘the Council was merely that of creditors 
and debtor and that all obligations under 

: the original. contract had disappeared. 
That being so, we are of opinion that the 
Position of the plaintiffs brought them 

„within theambit of the provision of s. 57, 

Bengal Municipal Act, and, therefore, they 
were disqualified from being candidates at 
the election of 1928, as was found by the 
learned District Magistrate and the 
District Judge. It follows that we come 

'to the conclusion that the decision of the 
learned District Judge is right and this 

 appealis dismissed with costs to each of 

„the two sets of respondents. 

. Suhrawardy, J.—I agree. My learned 
brother has learnedly discussed the English 
Law on the point and I entirely agree 
with the observations made by him. I will, 

` however, try to construe s. 57 of the Bengal 

Municipal Act asit stands. There can be 
no doubt thats. 57 has been copied from 
8. 12 ofthe English Municipal Corporation 
Act, 1882, with seme variation. To my 
mind, these variations are of importance 

‘and have been made with some object 
in view. Ins. 120f the English Act, the 

‘relevant words are: “A person shall be 
disqualified for being elected if and while he 

‘has directly “or indirectly by himself or his 

“partner, any share or interest in any contract 

“with, by, or on behalf of the “Oouncil,” Sec- 

‘tion 57 has practically reproduced those 
words with the addition of the words 
“of any kind whatsoever” and instead 
of any contract with, by, or on behalf of the 
Council" it has “any contract to which the 

‘Commissioners are a party." It may fairly 
be presumed that the Legislature, at the 
iime of enacting the Bengal Municipal 
Act, 1884, was aware ofthe decisions of 

‘the English Courts and the interpretation 

“put by them on &. 12 of the Municipal Oor- 

-poration Act and similar statues dealing 

"with disqualification of members; and in 

-order to counter the effect of those decis- 
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ions the Legislature introduced the words 
“of any kind whatsoever” in order to make 
the provisions of s. 57 more stringent thar 


_the corresponding section in the English 


Act. Then with regard tothe words “any 
contract to which the Commissioners are a 
party,” it seems to my mind that the 
alteration in the language was made to 
make the expression more comprehensive 
than the words in the English Statute—“any 
contract with,by,or on behalf “of the Council 
The words inthe English Statute may be 
interpreted as indicating the existence of a 
bilateral contract, but the words of s. 57 
may he construed as meaning the existence 
of & contract to which the Commissioners 
are a party irrespective of the fact that 
the other party has or has not performed 
his part of the contract. In my judgment 
in June, 1928, when the plaintiffs submitted 
their nomination the Commissioners were 
a party to the contract. I need hardly 
say that, on the -English authorities, a 
contract is not fully discharged by one of 
the parties having discharged his obliga- 
tion thereunder. Anson’s Law of Contracts, 
Ohap. XIII. The aim or object of similar 
enactments is to avoid conflict between 
duty and interest: and this policy of. the 
law should be strictly kept in view in 
construing Statutes of this character. The 
object aimed at by s. 57 of the Bengal 
Municipal Act is to prevent persons sitting 
as Oommissioners deriving benefit from 
contracts which the Commissioners have to 
control or may be called upon to examine, 
Now, in the present case, it is said that 
the: bills submitted by thé plaintiffs’ firm 


. were accepted by the Chairman; but it was 


possible for the Commissionersjor any of 
them to raise questions as to the defective 
the contract by the 
plaintiffs’ firm. In such a case; if the 
plaintiffs were Commissioners of the Munici- 
pal Oouncil there would be aclear conflict 
between duty and interest. 

The learned Advocate General has, as a 
last resort, argued that the case of his 
clients comes within cl. (c) of s. 57 of 
the Bengal Municipal Act. I do not wish to 
say more on this point than that that clause 
does not. contemplate cases like the present, 
but includes cases where a person is in- 
terested in any agreement for the loan of 
money or any security forthe payment 
of money only to or by the Municipality. 


It cannot be said that payment of {money 
.by the Municipality. for work done for it is 


an agreement for the loan of money ignoring 


„tha other partof the contract which the 
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contractor had to perform. The very argu- 
ment that thi8 case falls under the proviso 
tothe section assumes that the interest which 
the plaintiffs had in the contract is an in- 
terest contemplated by s. 57, for the proviso 
to that section merely enumerates the excep- 
tions to the general rule laid dowa in the 
body of the section. 

As regards plaintiffs’ interest in the con- 
tract, it was found by the Munsif that they 
were members of the joint family carrying 
on the business. This finding was not 
‘challenged before the District Judge and 
must now be accepted. Even if they were 
not concerned in it, the contract being with 
their fathers they were indirectly interested 
in it "in any kind whatsoever.” 

As to the maintainability of the suit in 
Civil Court, [ have expressed in some detail 
my view on this point in Rathischandra 
Munshi v. Amulyacharan Dhatak (1), decided 
by this Bench as at present consituted on 
the 25th February, 1930, I, however, strongly 
endorse the view expressed by my learned 
brother that a tribunal should be set up 
for expeditious disposal of election cases and 
the parties should not be allowed to agitate 
these matters through three Courts, The 
‘result ‘of this case sufficiently shows the 
‘desirability of such a tribunal. This case 
was instituted in 1928 and in spite ofall 
efforts by all; including this Court, to 
expedite the hearing, it has taken two years 
to dispose of it finally. In the meantime 
‘the election of Municipal Commissioners of 
Dacca has been beld up for this period. 
I agree with my learned brother that this 
appeal should be dismissed with costs to 
each of the two sets of respondents who have 

appeared, viz, defendant No.1 respondent 
‘and defendants Nos, 2 and 3 respondents. 
Appeal dismissed. 
A. 


CALCUTTA HIGH COURT. 
O1vin APPAAL No. 2753 or 1928, 
August 14, 1930. 

Present :—Mr. Justice Guha ands 
Mr. Justice Ghose. 
SHER KHAN MAHMUD-—PLAINTIFF — 
APPELLANT 


versus 
Shek SYED ALI ANDOoTRERS—DREPENDANTS 
— RESPONDENTS. 

Oaths Act (X of 1873), s. 10—Agreement to be bound 
by oath—Wrthdrawal of proposal after aceeptance, 
legality of. ; " 

' "The plaintifis’ son who was conducting the suit on 
"bohalf of tho plaintif, instrüctod his Pleader with the 


SHER KHAN MAHMUD Y, SYED ALI 


132 1. O, 1931 


plaintiff's approval to file a petition offering to be 
bound by the special oath of the defendants. The 
offer was communicated by the Judge to the Pleader 
of the defendants on the next day and the defendants 
appeared and filed a petition expressing their consent 
to take the special oath. On that date, however, the 
plaintiff filed a petition retracting the offer after it 
had been accepted by the defendants: 

Held, that under the circumstances plaintiff was 
bound by the statement made on special oath by 
the defendants and that his suit was rightly dis- 
missed. 

Oivil appeal from the appellate decree 
of the Third Sub Judge, Dacca, dated the 


9th August, 1928. 


Mr. Phani Bhushan Chakravarti, for the 
Appellant. 
Messers. Gopal Chandra Das and Bhuban 


` Mohan Saha, tor the Respondente. 


JUDGMENT. 

Ghose, J.—This is an appeal by the 
plaintiff in a suit for declaration of title 
to the land described in the plaint and 
for recovery of possession. In the Court of 
the Munsif the plaintiff filed a petition 
stating that he would be bound by what 
defendants Nos. 1 to 3, who were his bro- 
thers, stated in Oourt on touching the holy 
Koran. Accordingly the three defendants 
made a special -oath on touching the holy 
Koran stating that the plaintiff had no ‘title 
to the land in dispute and that their 
defence was true. The Munsif dismissed 
the suit and the Subordinate Judge in 
appeal confirmed the decision. 2 

In appeal to this Court two grounds have 
been taken, First, that the offer of the 
special oath was not made by the plaintiff 
but it was made by his son who had no 
authority tomake the same; and secondly, 
that the plaintiff duly withdrew the offer 
before it was accepted by the defendants, 
and the Courts below were wrong in the 
circumstances to aliow the defendants to 
make the special oath. As to the first 
ground, the learned Advocates on both 
sides have placed the evidence before us. 
It appears that the plaintiff is an old man 
and the suit was in effect conducted by 
his son, who on the 29th November instruct- 
ed his Pleader to file the petition offering 
to be bound by the special oath of the 
defendants, The offer was immediately 
communicated by the learned Munsif to 
the Pleader of the defendants and on the 
next date of hearing, viz, the lO0th of 
December, the three defendants appeared 
and filed a petition expressing their con- 
sent to make the special oath. On that 
date, however, the plaintiff filed a petition 
retracting the offer, The learned Subordi- 
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making the offer was made either by the. 


: plaintiff himself or with his consent and 
under his instruction. It appears clear that 
though it was the son who instructed the 
Pleader to make the offer, his ‘action was 
fully approved by the plaintiff. If he 
did not approve of the action it was open 
to him immediately to inform his Pleader 

: and ask himto withdraw the. offer. But 

: he deliberately omitted to make a petition 

: of withdrawal until the 10th of December 

when the defendants came to Court prepar- 

. ed to make the special oath. In the cir- 

cumstances, the first objection must be 

over ruled. On the second ground the 

. learned Advocate for the appellant has 

urged that the learned Subordinate Judge 

was wrong in law in holding that the 

. offer of the special oath once made could 

not be withdrawn. I agree with the 

learned Advocate that the Subordinate 

Judge has put the proposition too widely, 

but on the particular facts of the case it 

is apparent that the offer was not in fact 
withdrawn before it had been accepted by 
the defendants. 

In my opinion, both grounds urged by 
the learned Advocate for the appellant 
fail. I would, therefore, dismiss the appeal 
with costs to the defendants who have 
appeared, 

Guha, J.—1 agree that the appeal should 
be dismissed with costs. The case has 
been ably argued in all its details, by 
Mr. Phani Bhushan Ohakravarti, Advocate 
for the appellant. The inclination of my 
opinion is that the Oourt of Appeal below 
is not right in holding that the principle 
that an offer couldsbe withdrawn before it 
was accepted, did not apply to an offer 
made under the Indian Oaths Act. In 
view, however, of the concurrent findings 
of fact arrived at by the lower Courts, 
which conclude thecase of the appellant, 
it is uot necessary to decide the question 
of law, argued before us with great skill 
by thelearned Advocate for the appellant. 
Upon the findings arrived at by the Courts 
below, the appellant cannot succeed in this 
appeal, even though the arguments advanc- 
ed by the learned Advocate on his behalf, 
on the question of law indicated above, 
were given effect to. 


A. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Oivit Revision No. 788 or 1930. 
December 9, 1930. 

Present :— Mr. Justice Mallik. 
Srimati CHARUSILA DASI—PzrITIONER 
versus 
GOVERNMENT PLEADER, BIRBHUM— 
OPPOSITE Party. 

Court Fees Act (VII of 1870), s. 20—Calcutta High 
Court Rules—Bengal Tenancy Act (VIII of 1885), 
ss. 115, 189—Rules Chap. VIII, r. 65—Process-fees fer 
notico to respondents in appeal before Special Judge, 
seale of —Rule epplicable. 

Process-feesfor notices on cpepondents in appeals 
before the Special Judge under the Bengal Tenancy 
Act must be paid according to the scale laid down in 
the rules framed by the High Court under s. 20 of 
the Court Fees Act and not according to the scale 

rovided for inr. 65, Ohap. VIII, of the rules framed 
bs the Government under the Bengal Tenancy Act. 


Civil revision from an order of the Special 
Judge, Birbhum, dated the 30th April 1930, 

Messrs. H. D. Bose, Jahnabi Charan Das 
Gupta and Jogesh Chandra Sinha, for the 
Petitioner. 

Messrs. Basak and Syed Nasim Ali, for 
the Opposite Party. 


JUDGMENT.—This Rule is directed 
against an order passed by the learned 
Special Judge of Birbhum directing the 
petitioner to pay process-fees for notices on 
respondents in certain appeals before the 
Special Judge according to the scale laid 
down in the High Court rules framed under 
s. 20 of the Oourt-fees Act. It appears 
that the petitioner filed in the Court of the 
Special Judge a number of appeals against 
the decision of an Assistant Settlement 
Officer. The contention on behalf of the 
petitioner before me has been that the 
learned Special Judge was wrong in 
ordering payment of process-fees according 
to the scale as leid down in the High 
Court rules and it was urged that process- 
fees for the issue of notices on respondents 
which the petitionercould legitimately be 
directed to pay ought to have been accord- 
ing to the scale provided for in r. 65, Ohap. 
VIIIof the rules framed by the Local Govern- 
ment under the Bengal Tenancy Act. The 
question that would first of all arise for 
determination in the present Ruleis whether 
r. 65 of the rules framed by Government 
under the Bengal Tenancy Act would be 
applicable to the present case, I am inclined 
to hold that it would not. In the 
first place, it is to be observed that these 
rules are framed by the Government under 
the provisions of s. 189 of the Bengal 
Tenancy Act. Section 189 enumerates a 


- pumber of matters for the regulation of 


084 
which the Local Government may ‘make 
rules and one.of these matters, is the amount 
of fees to be realised for issue of certain 
processes. A notice on a respondent in an 
appeal finds no place whatsoever in the 
list of these processes which are enumerated 
ing. 189, sub-s. 5 (c). The learned 
Advocate for the petitioner in this connec- 
‘gion drew my. attention to sub-s. (q) under 
s. 189 (5). .Sub-section (d) deals with 
"any other matter required or permitted 
under this Act ‘to be prescribed.” But 
the issue of & notica on-a respondent 
“in an appeal filed before. a @peciel Judge 
. cannot, in my judgment, be said to be, any 
matter “required or permitted under the 
sBengal Tenancy Act to be prescribed." 
Then, s. 65:-of these Government Rules 
,elearly provides. for the service of notices 
under the Bengal ‘Tenancy Act and a 
‘notice.that is to be issued on a respondent 
‘im an appeal cannot by any stretch of 
“magination be ‘said’ to be a notice under 
the Bengal. Tenancy Act., The learned 
' Advocate for the petitioner contended that 
if we would exclude a notice on a respon- 
‘dent in an appeal before a Special Judge 
from the purview ofs. 65. of the Rules it 
«would be difficult to conceive of any: other 
-notice to which r. 65 would be applicable, 
Lam afraid Icannot agree with the learned 
Advocate on this point. There are many 
instances of notices issued under the 
:Bengal Tenancy Act which cannot be said 
to be. notices issued by Revenue or a 
- Civil Court and among these instances I may 
“mention a notice under s. 46 ofthe Act. I 
, would, therefore, hold that r. 65 of the 
| Rules framed by the Bengal Government 
“under s. 189 of the Bengal Tenancy Act has 
no application to notices on respondents in 
-appeals filed in the Court of a Special 
Judge. i 

If r. 65 does not apply to & notice on a 


„respondent in an appeal filed in the Oourt ` 


-of 8 Special Judge the process-fees that 
would have to be paid by the petitioner 

` would be according to the scale as laid down 
.jn the High Court Rules framed under s, 20 
. of the Court Fees Act. The learned Advocate 
"for the petitioner first of all contended that 
the Court of a Special Judge is neither a 
Revenue Court nor a Civil Court and his 
argument was, that being so,the High Oourt 
"Rules framed under s. 20 of theiCourt Fees 
Act would not apply. In support of his 
argument that the Oourt, ofa Special Judge 
is not a Civil Court,Mr. Bose contended that 

_ a Special Judge finds no mention in the 
. Bengal; N. W. P:and Assam - Oivil Courts 
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' Act (XII of 1887) in. which the Courts: th 96 
: are mentioned are the 


Courts of District 
Judge, Additional District Judge, Subordi- 
nate Judge and Munsif. But it is.to be 


: observed that a Civil Court is not a, creas 


tion of this Act X ILof 1887. The Civil Courts 
that were mentionedin Act XII of 1887 
were the OivilCourts to which the provisions 
applieable. The 
contention, thereifore, that the Court of-a 
Special Judge is not a Civil Court on the 
ground that it finds'no mention in Act 


-XIi of 1887 is not, in my opinion, of any 


availto the petitioner. On the other‘hand, 
there are some prcvisions.in the Bengal © 
Tenancy Act: which, to my mind, clearly 
indicate that the Court ofa Special Judge 
is a Civil Oourt. Section 109 of the 
Bengal Tenancy . Aci lays down that subject 


. to the provisions of s. 145-0 a Civil Oourt 


shall not entertain any application or. suit 
concerning any .matter -which is or has 
already. been the subject of an application 
made, suit instituted or proceeding taken 
under ss. 105 to 108 (both inclusive) and 
s. 115-0 is. the section where provisions have 


‘been made for the hearing by Special Judge 


of appeals from the décisions of Revenue 
Officers under ss. 105 to-108 (both inclusive). 
These.two sections are, in my opinion, clear 


. enough to show by implication: that the 


Oourt of a Bpecial Judgeis a Civil Court. 
I wil, therefore, ‘hold: that the’ learned 
was perfectly right ‘in 
directing the petitioner to pay fees for 
notices on respondents in the, appeals. that 
were filed before him against the decision 
of a. Revenue - Officer according to the 
seale laid down in the rules framed by ‘the 
High Court under s. 20 of the Gourt-fees 
Act. The result,therefore, is that the Rule is 
discharged with costs; hearing fee two gold 
mohurs, s Have e Sa aid 
A. : Rule discharged; 


—— 


CALCUTTA HIGH COURT. 
Orvin APPEAL No. 1611 oF 1928. | 
. Angust 13, 1930, . 
Present :—Mr. Justice Jack and Mr. : 
Justice Remfry. : 
. HARI CHARAN BHUNYA AND OTHERS 
—DEFENDANTS—APPELLANTS ` 


versus 
Srimati KAMAL KUMARI DASI— 
RESPONDENT. 
Limitation Act (LX of. 1908); Sch. I, Arts, 02, 198— 


132.1. 6, 1931 


Suit for arrears of maintenance | charged on property 
under Will—Limitation—Article applicable—Frame 
ôf suit—Suit for arrears without claiming charge— 
Maintainability—Practice—New plea—Limitation— 
Applicability of particular article. 

.Where the amount of maintenance granted undera 
Will is to come out of the income of particular prop- 
erty and the defendants] arein possession of the prop- 
erty under the Will, the proper article of the Limita- 
tion Act to apply to a suit for arrears of such mainten- 
ance against the defendants is Art, 123 and not Art, 62. 

Where-under the terms of a Will an amount is 
payable from the income ofa property by way of 
maintenance, a suit for the recovery of arrears of 
such maintenance can be framed as such, without 
unum it on the charge of the property left by the 

ill. 


Even though the applicability of a particular 
Article ofthe Limitation Act may not be raised in 
either ef the lower Courts by the plaintiff, itcan be 
raised for the first time in second appeal, provided the 
defendants are not prejudiced by the fact that the 
question of applicability was not raised earlier. 


Appeal againstthe appellate decree of 


the Additional District Judge, Midnapur, 


dated the 15th Marcb, 1928. 
Mesare. Amarendra Nath Basu snd Hemanta 
Kumar Basu, for the Appellants. 
Messrs. Naresh Chandra Sen Gupta and 
Manilal Bhuttacharji, for the Respondent. 


. SUDGMENT.—This appeal has arisen 
out of a suit for recovery of arrears of main- 
tenance from the year 1327 A. S. to 1332 A. 
S. at the rate of Rs, 180 a year. The plaint- 
iff alleges that her father executed a Will 
under which the plaintiff and her deceased 
sister were each to get Rs.180 a year from 
the income of the properties, that the de- 
fendants Nos. 1 and 2 and the father of 
defendant No.3 are in possession of the 
properties under the Will, .and that.she is, 
therefore, entitled to recover this amount of 
maintenance which has not been paid. She 
also” claims interest at the rate of 12 
per cent. per annum. The trial Court decreed 
the suit and. the appeal was dismissed 
by the lower Appellate Oourt 

The main point raised in this appeal is 
the question of limitation. It is urged 
that Art. 62 of the Indian Limitation Act 
applies and under that article a portion of 
the.claim is barred. On the other hand, it 
is urged by the respondent that the proper 
article that is applicable is Art. 123 which 
is applicable in the case of a legacy and 
under which the period of limitation is 12 
years from the time when the legacy 
becomes payable. It appears to us that this 
Article applies to the present case. The 
amount under claim in this case is recover- 
. able and the findings of the Oourt below 
is that the defendants were in possession of 
the properties left by the testator. The 
finding is that defendants Nos. land 2 and 
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the father of defendant No.3 got the pro-: 
perties and the Will probated. It is urged’ 
that in fact a large pertion of the properties. 
was cold away. But the finding of the 
lower Appellate Court is that the income is 
sufficient for the purpose of paying Rs. 180 
annually to the plaintiff. It is urged for 
the appellants that the applicability of Art., 
123 of the Limitation Act was not raised 
in either of the Oourts below. But it 
appears to us that the defendants wers not 
prejudiced by the fect that the question of 
applicability of this article was not raised 
earlier. We would, therefore, hold that the 
claim is not barred by limitation. The’ 
next point urged is that the suit should 
have been framed as a suitonthecharge of 
the property left by the Will. We think 
that there is no substance in this point, as 
under the terms of the Will the amount js 
payable from the income of the property 
and in any case the defendants, as executors 
or representatives of the deceased, would be 
liable personaly and also the assets will’ be 
made liable for the amount due to the 
plaintiff. So that the suit hasnot been 
wrongly framed, | 

As to the question of interest we think 
that there is no reason why interest should 
be at the rate of 12per cent. per annum, 
Under 8. 353 of the Indian Succession Act 
the plaintiff is entitled to an interest at the 
rate of 6 per cent. per annum. The réspon- 
dent also does not press for more than 6 
percent, perannum. We think that the 
decree of the Court below should be modifi- 
ed to the extent thatthe interest should be 
reduced to 6 percent, per annum. 

With this modification the appeal is dis- 
missed with costs. 

A. |. Appeal dismissed, 


" ————— 


CALCUTTA HIGH COURT. 
OIVIL APPEAL No. 2599 op 1828, 
July 31, 1930. < 
Present :—Mr. Justice Guha and 
Mr. Justice M, C. Ghose, 
MANDAN KAPALI AND oTHRRS— 
DEFSNBANTS—APPELLANTS 


versus 
KRISHNA OHARAN KAPALI AND OTHERS 
—PLAINTIFF8— RESPONDENTS, 

Mesne profits—Joint trespassers —Láability— 
Principles. D 

In a suit for mesne profits against several trespas- 
sers each oceupant is answerable for the time he has 
béen in wronghul possession and cannot be charged: 
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with damages for the period he has- not been in 


possession. Í 
Kali Charan Sinha v, Ashutosh Sinha (1), referred 


to. 

Appeal against the appellate decree of 
the Sub-Judge, Third Oourt, Mymensingh, 
dated the 24th July, 1928. 

Messrs. Parkash Chandra Pakrashi and 
Satindra Chandra Khasnavis, for the Appel- 
lants. 

Mr. Ramgatti Sarkar, for 


the Respon- 
dents. . 


4 JUDGMENT. 

Guha, J.—This is an appeal by some 
of the defendants in a suit for mesne 
profits. The point for determination as 
mentioned by the Subordinate Judge in the 
Oourtof Appeal below was whether the 
plaintifis were entitled to get the entire 
mesne profits claimed by them in the suit 
from allthe principal defendants. The 
plaintiffs got a decree for the entire mesne 
‘profits as claimedin the suit for three 
years, 1330, 1331 and 1332. B. S. against the 
defendant No. 13 alone and he also got a 
decree for one-third share of the mesne 
profits elaimed by him in the suit, that is, 
forthe year 1330 B. S. only against the 
principal defendants other than defen- 
dants Nos. 3,7 and 10. It would appear from 
the definite finding of fact arrived at by 
the Court of first instance in this case that 
go far as these defendants other than de- 
fendant No. 13 were concerned, they reaped 
jute and paddy in the year 1330 B, S., and 
that so far as the other years in suit 1331 
and 1332 B.S. were concerned they did 
not possess theland in those years. This 
finding as arrived at bythe trial Court 


has not been disturbed in any way by the’ 


Court of Appeal below, but in the opinion 


of the learned Subordinate Judge, in the. 


lower Appellate Court, the persons dis- 
possessing the plaintiffs from the lands were 
jointly and severally liable for mesne pro- 
fits, and it was immaterial which among 
the wrong-doers continued in such wrongful 
posséssion, and which abstained from such 
possession. In this yiew of the question, 
the learned Subordinate Judgeheld that 
the defendants cther than the defendant 
No. 13, even if they were not in actual pos- 
session of the landsin the years 1331 and 
1332 they were liable for the entire amount 
of mesne profits as claimed in the suit and as 
decreed by the Oourt of the first instance. 
The decree as passed by the Oourt of 
first instance was, therefore, reversed 
with reference to the liability of these 
other defendants, defendants other 
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than defendant No. 13 and the minor 
defendants Nos. 4, 7, 9 and 10. It 
appears to us that the view taken by the 
learned Subordinate Judge in the Court of 
Appeal below that “it was immaterial which 
among the wrong-doers continued in such 
wrongful possession and which abstained 
from such possession” is not sustainable 
and is nota correct proposition under the 
law. It is well-established that so far as 
mesne profits were concerned each occupant 
was answerable forthetime he has been 
in possession, and the defendants could not 
be charged with damages for the period 
when they were not in possession, Damages 
ought to be given for no longer a time than. 
the defendant was proved to be in actual 
possession, (See, in this connection the 
judgment of Sir Ashutosh Mookerjee, J., 
in thecaseof Kali Charan Sinha v, 
Ashutosh Sinha, (1) in which the authorities 
in support of the proposition have been 
referred to). Our attention has been drawn 
by the learned Advocate appearing for the 
plaintiff-respondent in this appeal, to certain 
authorities of this Gourt, as also to 
passages in Pollock’s Law of Torts, dealing 
with the question of joint and concurrent 
wrong and liability of joint tort-feasors 
so far as mesne profits or damages were 
concerned. It is to be mentioned that 
we are not concerned with a question 
ofthat description in the present case. 
The question before us is not that 
of a general and concurrent wrong 
as between joint tort-feasors, but whether 
a person who was. not in actual posses- 
sion.was answerable for the time that 
he has not been in possession: whether 
a person could be charged with damages 
for a period when he was not in occupation. 
According to the finding arrived at by the 
Court of first instance, to which reference 
has been made and which finding has not 
been reversed by the Court of Appeal below, 
the decision and decree of the Subordinate 
Judge in the Oourt of Appeal below can- 
not be supported and they must accor- 
dingly be reversed. The decision and 
decree as passed by the Court of first ins- 
tance in this case are accordingly restored. 
In the circumstances of the case, there will 
be no order as to costs. 
M. C. Ghose, J.—I agree, 
A. Appeal allowed. 

(1) 38 Ind Cas 660; 25 C. L. J. 140 ab p. 147. 
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CALCUTTA HIGH COURT. 
O:vin, Revision No. 775 oF 1930, 
July 3, 1930, 
Present:—Mr, Justice Guha and 
Mr. Justice M. O. Ghose, 
DEBENDRA NATH SADHUKHAN— 
AND ANOTHER— PETITIONERS 
versus 

RADHA KISSEN OHAMARIA AND 
ANOTHER—OPPosITE- PARTY. 

Civil Procedure Code (Act V of 1908), 0. XXI, r. 66 
(2) (e) — Proclamation of sale—Value ‘of properties— 
Stating merely prices given by decree-holder and judg- 
ment-debtor, legality of. 

It is desirable that an enquiry should be made by 
the Court executing a decree, for the purpose of ar- 
riving at a fairly accurate valuation of the property 
to be sold in execution, and to state the value so de- 
termined in the sale proclamation. It is, however, 
not necessary that it must be done in every case, The 
Court might, in the circumstances of a particular 
case, be justified in stating two separate valuations 
ofthe property to be sold, as given by the decree- 
holder and the judgment-debtor, asit may not be 
possible, even on an elaborate and careful enquiry, 
to estimate the value, with any degree of accuracy, 
and state the valuation in the proclamation of sale, 
so as to satisfy strictly the requirements of the law, 
as contained in O, XXI, r. 66 (2) (e), 


Oivil revision from an order ofthe Sub- 
Judge, Howrah, dated the 4th April and 
9th May, 1930. 

Mr. Prokash Chandra Majumdar, for the 
Petitioners. 

Messrs. Gunada Charan Sen and Santimoy 
Majumdar, for the Opposite Party. 

JUDGMENT. : 

Guha, J.— We are invited in this Rule 
to set aside the orders psseed by the 
learned Subordinate Judge of Howrah, on 
the 4th April, and the 9th May, 1930, in 
Miscellaneous Oase No, 18 of 1929, arising 
out of Title Execution Case No. 91 of. 1929, 
The effect of these two orders appears to 
be this, that the valuation stated by the 
decree-holders on the one hand, and that 
made by the judgment-debtors’ Engineer 
on the other, of the properties to be sold in 
execution of a decree, have been stated in 
the proclamation of sale, drawn up under 
O. XXI, r. 66, of the Coae of Civil Proce- 
dure, without an enquiry by the Court, as to 
the valuation of the properties. As it has 
been repeatedly held in this Court, it is de- 
sirable that an enquiry should be made by 
the Oourt executing a decree, for the pur- 
pose of arriving ata fairly accurate valua- 
tion of the property to be sold in execution, 
and to state the value so determined in the 
sale proclamation. It cannot, however, be 
laid down asa general proposition that it 
must be donein every case. The Oourt 
might, in the circumstances ofa particular 
case, be justified in stating two separate 
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valuations of the property to be &old, ag 
given by the decree-holder and the judg- 
ment-debtor, as i$ may not be possible, even. 
on an elaborate and careful enquiry, to esti- 
mate the value, with any degree of accuracy 
and state the valuationin the proclamation 
of eale, so as to satisfy strictly the require- 
ments of the law, ss contained in O. XXI, 
«x. 66 (2) (e) Reference in tbis connection 
may be made to the judgment of this Oourt 
in Civil Revision Oase No. 370 of 1928 
decided on the 4th April 1928, [Lachiram v. 
Maharajadhiraj Bahadur Sir Ramesar Singh. 
(1)], as also to the cass of. Bejoy Singh Dud- 
Naria v. Ashutosh Gossami (2. The facts. 
of the case giving rise to the application on. 
which this rule was granted, have been: 
placed before us in detail. On a carefull 
consideration of the facts and circumstances 
of the case, and of the materials on the re- 
cord, some of which we have examined for 
curselver, we are unable to say that the 
orders passed by the Subordinate Judge of 
which mention has been made above, call 
for an interference under the powers of 
revision vested in this Court. In view par- 
ticularly of the litigations pending in 
different Oourts, to which reference has been 
made in the affidavit filed on behalf of the 
opposite party in this rule, it would not, in 
our judgment, be possible for the Court. be- 
low to make an estimate of the value of the 
properties tobe sold in execution, either 
accurately, or in a manner acceptable to the 
parties, and to state the value in the procla- 
mation of sale, as a reliable piece of infor- 
mation for the intending purchaser, 

In the result, we affirm the orders against 
which this Rule is directed and discharge 
the Rule with costs. The hearing fee is ag- 
sessed at three gold mohurs, 


'M. C. Ghose, J.—I agree. 


A, ` Rule discharged, 


(1) 127 Ind. Cas. 257; 520, L. J. 145; A, T. 
cli ; A. I. R. 1930 


(2) 83 Ind, Cas, 430; 28 0. W, N. 552 ; A. L 
Cal. 589. ; AL R. 1924 
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CALCUTTA HIGH COURT. 


Orvib APPEAL No, 2530 or 1928. 
November 12, 193U. 
Preseni:—Mr. Justice Mitter, 

. BAOHINDRA KUMAR GOSWAMI— 


DgFENDA&NT—-APPELLANT 


ect versus 
HEM CHANDRA GOSWAMI— 
PLAINTIFF— RESPONDENT. 


Hindu Law—Partition—Puja Dalan—Right to 
partition —Proper order to be passed —Costs in part- 
tien suits. 


Where there is no evidence of dedication of the 
family Puja Dalan the proper course ina suit for 
partition is that the dalan should also be partitioned; 

if the co-parceners 
oa Phe possession of one of them, the party 


price to the other or others; orin case more than one 

co-parcener ig willing to keep it, it should 
i t bidder.. 

DE Coomari Dasi v. Gopal Chunder Bose (1), 


followed. ] 
Wherein a partition suit the defendant questions the 


tts title to partition and the plaintifi has, 
ord apes i the defendant should pay costs 
of the plaintif for making out his title. 
Appeal from the, appellate 
the Additional District J udge, Dacca, dated 


the 14th June, 2928. 


Mr. Phani Bhushan Chakravarty, for ihe ` 


Appellant. 
Nr. Kiran Mohan Sircar, for the Respon- 


dent. 


DGMENT.—In this appeal 
at ah No. 1 two points have been 
taken by Mr. Ohakravarity who appears 
on bis behalf, It is argued im the first 
place that the Courts below should have 
directed ‘in the preliminary decree for 
partition against which the present appeal 
has been preferred that the Thakur Dalan 
should be divided in spite of directing 
that the same be kept ejmali. The £ € 
point taken is that the order directing his 
client to pay the costs of the partition sub- 
ject to certain reservation is not justi ed 
and is opposed to the usual rule for costs 
jn partition suits, namely that the parties 
should beat own costs of suit up to and 
including the preliminary decree. 


d to the first point taken it 


The RA 
i . There is n cat 
unie Puja or Thakur Dalan by the original 


All that has 


a place where the family deity is used to 


be worshipped. 
avidence of dedic 
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purposes ofthe worship of the idol it i8 
difficult to see how this property can be 
excluded from partition, The Oourts 
below should have given a direction that 
this property should be partitioned or, in 
any event, should have given an opportuni- 
ty to the parties if they wanted to: keep 
this property exclusively in their possession 
to pay for the value of the other shares. 
The Court below would have been „right 
if having regard to the nature of thé’ pro- 
perty and the fact that some of the cc-par- 
ceners desired that it should continue 
undivided it passed an order of the descrip- 
tion made in the case of Raj Coomari Dasi 
v. Gopal Chunder Bose (1). After hearing the 
learned Advocate for the respondent I 
think the proper order to make would be 
thie: let the Thakur or Paja Dalan and 
the attached verandah be divided if none 
ofthe three parties to the partition suit 
are willing to take exclusive possession of 
the Thakur Dalan by paying to the other 
parties the proportionate share. of the 
value. If they so agree then let the Thakur 
Dalan be given to the party who would pay 
the proportionate share of the value to the 
other co-sharers. If they cannot agree, the; 
property must be divided along with the 
other preperties. In the event of either 
allthe three parties or any two of them 
being ,willing to take exclusive possession _ 
of the Thakur Dalan and the attached 
verandah, let the Dalan and the verandah 
be given to him who will pay the highest: 
value. 

With regard to the second point I think 
there is little substance in it, seeing that 
defendant No. lina sense questioned the 
title of the plaintiff to partition and the 
plaintiff's title being disputed by him it is 
oaly right that defendant No. à should. 
pay the coste of the plaintiff for making 
out his title. I do not, therefore, propose to 
interfere with the order for costs made. 
by the lower Appellate Oourt, Subject, 
therefore, to the variation with regard to 
the Puja Dalan which I have indicated. 
above, the rest of the decree of the learned 
District Judge will stand. 

As.a result of the variation in the 
preliminary decree it follows that the final 
decree, dated Ist March, 1928, should also 
be varied in the line indicated in my judg- 
ment, 

There will, however, be no order as to 
costs. 

A. Appeal allowed, 

(1) 3 O. 514. = ; . 
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LAHORE HIGH COURT. 
FULL BENCH. 

Orvic RasrBgExOE No. 12 or 1930. 

June 5, 1931. 

Present:—J ustice Sir Alan Broadway, 
Kr., Mr. Justice Dalip Singh and Mr, 
Justice Tapp. 

Ds. UMAR BAKHSH—AssRESSEE 

a, —PETITIONER 
versus - 
COMMISSIONER, 1INOOME TAX, 
PUNJAB— RESPONDENT. 

Income-tax Act (XI of 1922), ss. 4 (8) (3), 66 (3)— 
Income from wakf created for maintenance of assessee 
and his children, whether exempt from tax—Religious 
and charitable purpose— Construction — Reference— 
Difference between judges—Civil Procedure Code (Act 
V of 1908), s. 98—Muhammadan Wakf Validating Act 
(VI of 1918), effect of. 

The assessee created a wakf of certain properties 
for the maintenance of himself and his children accord- 
ing to the Muhammadan Law. The deed of wakf 
provided that the settlor shall remain in possession of 
the said property as mutawalli and manager during 
his lifetime and shall spend the income from the 
property according to his own wishes for his own 
maintenance and that of his children and also for 
religious and charitable purposes. There was also a 
provision that ifthe sottlor's heirs became extinct 
the.properties shall be managed by some Muham- 
madan association for the benefit of orphans and 
widows: 

Held, that the property held by the assessee under 
thé wakf was not property held under trust wholly 
for religious or charitable purposes within the mean- 
ing of s. 4 (3) (i), Income-tax Act, and income accru- 
ing therefrom was assessable to Income-tax while it 
was spent wholly for the mainterance of the assessee 
and bis children. ([p. 692, col. 2.] 

‘In the case of a statute which, like a taxing statute, 
ig meant to apply to all persons irrespective of their 
personal law, the canon of construction must be either 
to, take the plain grammatical meaning of the words 
used or to take the legal construction from the juris- 
prudence of the country in which the statute was 
drafted and apply it as far as possible so as to make 
the effect of the statute equal whether in a sister 
country or to sister communities following a different 
system of jurisprudence. Therefore, for the pur- 
poses of construing the words “religious or charitable 
purposes” in the Income-tax Act it is quite unneces- 
sary to investigate the meanings ofthe words in the 
particular system of jurisprudence that may be follow- 
ed by the assessee. [p. 691, col. 1.] : 

Mohammad Ibrahim Riza Malak v. Commissioner of 
Income-taz, Nagpur (1), Commissioner for the Special 
Purposes of Income-tax v. John Frederick Pemsel (3), 
Abdul Fateh Muhamad Ishak v. Rasamyadhur Chow- 
dhury (6) and Balla Mal v. Ata Ullah Khan (1), refer- 
red to. | 

[The effect of the Mussalman Wakf Validating Act, 
1913, discussed. ] 

Jn a yeferenee under s. 66 (3), Income-tax Act, the 
Judges who heard the reference differed and 
wrote their judgments, but agreed to refer the matters 
to a larger Bench through the Chief Justice and 
the Chief Justice ordered that the case be heard by 
the Full Bench. It was contended on behalf of 
the Income-tax Commissioner that as the learned 
Judges had differed and had expressed their opinions 
in judgments signed and dated by them, they were 
functus officio and as there was no majority, one way 
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or the other, the opinion of the Income-tax Commis- 
sioner should prevail: 4 

Held, that there was no substance in this contention ' 
and the reference to the Full Bench was not in any 
way invalid. [p. 690, col. 1.] . 

Karoli Charan Sarma v. Apurba Krishna Bajpai 
(3), referred to. 

Oase referred under s. 680 (2) of the 
Income Tax Act by the Commissioner of 
Income Tax, Punjab, N. W. F. and Dehli 
Provinces, Lahore, 

Mr. J. N. Aggarwal, for the Respon- 
dent. 


JUDGMENT 

Dalip Singh, J.—The following ques- 
ticn has been referred to tbe High Oourt: 
under the provisions of s. 66 (3) of the Iu- 
come-tax Act, | namely:—" Whether the 
property held under this  wagf is 
property held under trust wholly for 
religious or charitable purposes within 
the meaning ofs. 4 (3) (2) of the Income-tax 
Act or whether it is property so held in part 
only for such purposes.” 

The relevant terms of the wagf are as fol- 
lowe:—‘‘[ create a perpetual trust of the pro- 
perty, noted above for the maintenance of 
myself as long asl am alive, and for the 
maintenance of my children according to the 
Muhammadan Law and the Waqf Validating 
Act of 1913, to earn blessings in the next 
world, and from the date. of this deed 
according to the conditions laid down in 
the deed, I release from my possession as a 
proprietor the property in question and take 
possession of the said property as a 
mutwalli, The conditions of the trust shall 
be as under:—(1)I will remain in posses- 
sion of the said property asa mutwalli and 
manager during my life-time and will spend 
the income from the property according to 
my own wishes for my own maintenance and 
that of my children and also for religious 
or charitable purposes.” 

Other clauses of the deed lay down that 
the income from property shall be enjoyed 
by the descendants, male and female of the 
donee till his line becomes extinct, in which 
case the property shall be managed by some 
Muhammadan Asscciation forthe benefit of 
orphans and widows. 

The assesses claimed ' that the income : 
derived from the property after the execu- 
tion of this deed onthe 18th of October 
1927 was not asscssable to income-tax 
inasmuch as the property was held under 
trust wholly: for religious or charitable 
purposes within the meaning of. s. 4 (3) (1) 
ofthe Income-Tax Act. The Income-tax 
authorities refused to accept this contention 
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and in the opinion of the Commissioner the 
income was not exempt until in accordance 
with the wagfnama the whole or any part of 
that income was applied or finally set apart 
for application to religious or charitable 
uses as provided in the wagfnama. The 
learned Commissioner was of opinion that 
the wagf might be valid owing to the 
Mussalman Wagf Validating Act of 1913, 
‘but according to him on a proper construc: 
tion of that Act the reservation of the 
income for the benefit of the donee and his 
successors could not be described even 
under the Mussalman Law as a religious or 
charitable purpose. He relied on the case of 
Mohammad Ibrahim. Riza Malak v, Commis: 
sioner of Income Tax Nagpur (1). 

The case went before a Division Bench of 
this Court and. the learned Judges having 
differed in opinion the matter was referred 
to a larger Bench for decision. 

A preliminary point was raised by the 
learned Counsel for the Income-tax Oommis- 
sioner that the reference was invalid as 
under the terms of s. 66 (3) of the Income 
Tax Act the provisions of e. 98, Civil Pro- 
cedure Code, shall apply to such a reference 
notwithstanding anything contained in the 
Letters Patent of any High Court. His 
argument was that,as the learned Judges 
had differed and kad expressed their 
opinions in judgments signed and dated by 
them, they were functus officio and as there 
was no majority, one way or the other, the 
opinion of the Income-tax Oommissioner 
should prevail. I do not think, there is 
any force in this preliminary objection. In 
all such cases the question is one of inten- 
tion and it is clear from the record that the 
learned Judges did not intend that their 
decision. should be taken as final. Both 
agreed, in view of the differences of opinion, 
to refer the matter to a larger Bench 
through the learned Ohief Justice. The 
order of the Chief f Justice was:—Let the 
case be heard byaFull Bench.” But the 
mere existence of the words “Full Bench” 
as distinguished from the words used by 
ihe learned Judges "abigger Bench" does 
not mean that thelearned Chief Justice 
contemplated anything more than thata 
larger Bench should decide the case in view 
` of the difference of opinion and the import- 
‘ance of the point involved. 1 find, if 
authority were needed on the point in 
Karali Charan Sarma v, ApurhhaYKrishna 


_ (1) 125 Ind. Cas, 879; A. I. R. 1930; P. O. 296; 96 
N. L. R 256; 52 O. L. J. 431; 3? Bom. L. R. 1538; 35 
C. W. 

“L.W, 39; 58 O. 398 (P. C.). 


UMAR BAK 888 v. COM, INCOME-TAX, PUNJAB; 


N. 36; 59 M.-L. J. 905; (1930) M. W. N. 1127; 33 - 


- 152 I. O, 1981. 


Bajpai (2) the learned Judges who differed 
there had written out full judgments and 
agreed to refer the case to the decision of a 
third Judge. 1 would, therefore, overrule 
this preliminary objection. 

To turn now to the merits of the question, 
in my opinion, there can be only one answer 
to the question referred to the High Oourt, 
but in view of the difference of opinion of 
the learned Judges, who originally heard 
the case, I propose to deal with the matter 
at some length. The first question that 
arises is, what principle of construction 
should be adopted in construing the words 
“religious or charitable purposes” in the 
Ineome-tax Act. The contention of the 
assessee before us was that the words should 
be construed with reference to the personal 
law of the particular assessee in question. 
The contention of the learned Counsel 
appearing for the Income tax Commissioner 
was that the words should be construed 
either in their plain grammatical sense or 
in accordance with the principles of English 
Law. Now I find that in Commissioners for 
the Special Purposes of Income-tax v. John 
Frederick Pemsel(3) the matter was consider- 
ed with reference to the Income Tax Act in 
England where the question was whether a 
certain gift was for charitable purposes or 
not. At page 548 Lord. Halsbury in his 
dissenting judgment observed as follows:— 

"[alsothink the true view of the con- 
struction of an Act which is to apply to 
England, Ireland, and Scotland alike, is, 


‘that it ought be construed according to the 


canon of construction laid down by the 
Court of Session in the case of Baird's 
Trustees v. Lord Advocate (4). It is a rule 
which has been acted on, notonly in respect 
of Taxing Acte, but of other enactments. 
Indeed, it is only part ofa general, 
principle of common sense which Mr, 
Justice Grose laid down ina rating case R,- 
v. Hogg (5) "à universal law cannot receive 
different constructionsin different towns.” 
And if (to quote the language of Lord. 
Justice Fry), words construed in their 
technical sense would produce inequality ` 
and construed in their popular sense would 
produce equality, you are to choose the 
latter. In spite. of verbal criticisms that 
might be applied to the language Lord 
Halsbury was of opinion that the above 
principle was a sound one. He also ac- 


(2) 132 Ind. Cas. 169; 58 O. 549; 34 O. W, N. 1119; 
A. I. R. 1931 Oal. 298. 

(3) (1891) A. C. 531. 

(4) 15 Sess. Cas. 4th Ed, 682, 

(5) LT. R. 728. , 
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eepted the dictum of Lord Campbell. In 
construing the statute on which the case 
depends we must bear in mind that it 
applies tothe whole of the United King- 
dom, and that the intention of the Legis- 
lature must be understood to be that the like 
interests in property taken by succession 
should, be subjected to the like duties, 
wheresoever the property may be situated. 
The technicalities of the laws of England 
and Scotland, where they differ, must be 
disregarded, and the language of the Legis- 
lature must be taken in its popular sense. 
Applying this construction, Lord Halsbury 
was of opinion that the gift in question 
did not come. within the meaning of the 
words ‘charitable purposes’. Lord Bramwell 
agreed. Lord Watson while fully agree- 
ing with the judgment of the majority, as 
given in the judgments of Lord Macnagh- 
ten and Lord Herschell, was of opinion 
that the ordinary sense of the words ‘for 
charitable purposes’ wouldzinelude the 'gift 
in question. Lord Herschell was also of 
that opinion the popular sense was to be 
adopted forthe purposes of construction. He 
thought, however, that there was no distinc. 
tion between the English and the S»otch 
legal construction. Lord Macnaghten was of 
opinion that while there was no vital 
difference between the English and Scotch 
Law on the point yet on the principle of 
construction,he preferred the rule laid down 
by Lord Hardwicke that you must take 
the meaning of legal expressions from the 
law of the country to which they properly 
belong and in any case arising in the 
sister country you must apply the statute 
in an anslogous or corresponding sense, so 
as to make the operation and effect of 
the statute the same in both countries, From 
these dicta I gather that according to 
the cardinal principles of construction of 
a statute which, like a taxing statute, 
is meant to apply to all persons irrespective 
of their personal law, the canon of con- 
struction must be either to take the plain 
grammatical meaning of the words used or 
to take the legal construction from the 
jurisprudence of the country in which the 
statute was drafted and apply it as far as 
possible soas to make the effect of the 
statute equal whether in a sister country 
or to sister communities following 
a different system of jurisprudence, 
In my opinion, therefore, for the purposes 
of construing the words “religious or 
charitable purposes" in the Income-tax 
Act itis quite unnecessary to investigate 
the meanings of the :words in the parti- 
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cular system of jurisprudence that may be 
followed by the assesses. Such being the 
case, humbly agreeing with the opinion of 
Lord Macnaghten and of the majority of 
the Judges in the appeal case cited, I woald 
hold that it is proper to construe the term 
with reference to the English Law on the 
point, especially asthe draft was made in 
the English language and by persons 
presumably acquainted with the English 
Law on this view. 

Many other considerations fortify me in 
this view, Firstly, even if the principle 
of construction suggested by Lord Halsbury 
were adopted the result,in my opinion, 
would be the same in the present case. 
Secondly, it is not in the least likely that 
the Legislature in using the words in 
question expected the Income-tax authori- 
ties to go into the complicated questions 
of law that may arise, if they had to find 
out in each particular case the meaning of 
the words with reference to the 
personal law of the assessee. Thirdly, 
it is not in the least likely that the 
Legislature intended to benefit any one 
community or any individuals of any one 
community at the expense of other members 
of different communities or of the same 
community. As pointed out by Lord 
Halsbury every remission of income-tax 
from one property or individual finally 
throws a heavier burden on other pro- 
perty and other individuals and the 
Legislature could hardly have contemplated 
such a contingency. In any case, 
would not beprepared to hold so without 
much clearer words to that effect, 

Applying then the above principle, I 
would hold that the property at the present 
time cannot be said to be in trust wholly 
for religious or charitable purposes and, 
therefore, it would follow shat the income 
is assessablato income tax while it is 
spent wholly, as admittedly it is at present, 
forthe maintenance of the assesses and 
his children. 


Even, however, if it be admitted that 
the principles of Muhammadan Law must 
it seems to me that 
the matter is concluded so far as this Court 
is concerned by the judgment of their 
Lordships of the Privy Oouncil in Abdul 
Fateh Muhammad Ishak v. Rasamayadhur 
Ghoudhry(6),where their Lordships held that 
a deed such as the one in question, did not 
constitute a valid wagf for religious or 
charitable purposes. In 1913 the Mussalman 


(6) 22 C. 619; 22 I, A,76; 6 Sar. 572 (P.O). 


«t 


692 
Wakf Validaitng Act was passed, Their 
‘Lordships had occasion to consider the 
effect of this Act in a case subsequent, 
namely, Balla Mal v. Ata Ullah Khan(7),where 
admittedly the deed in question waa valid 
under the Validating Act, though it had 
been executed before that Act came into 
force. Their Lordships in that case held 
that the Act was not retrospective and that 
ihe wagf was invalid though they pointed 
out that in cases subsequent to the 
Validating Act the decision might be 
otherwise. It is clear, therefore, that 
their Lordships did not accept the conten- 
tion that the Validating Act had declared 
the Mussalman Law to be other than what 
had been laid down by their Lordships in 
Abdul Fateh Muhammad Ishak v. Rusamaya 
dhur Chowdhry (6).In Muhammad Ibrahim 
Riza Malak v. Commissioner of Income-taz, 
Nagpur (1), a case under the Income Tax 
Act, their Lordships pointed out that the 
Validating Act introduced a third element 
into the case’ namely, pious purpose as 
distinct from religious orcharitable pur- 
poses. Their Lordships appear to have 
held that, while a gift for the maintenance 
of oneself and one’s children withan ultim- 
ate reversion to the poor might be a gift for 
8 pious purpose and the income devoted to 
that purpose might be income devoted to 
a pious purpose, it would not necessarily 
be an income devoted to religious or charit- 
able purposes. No doubt the words of the 
deed in that case were different but their 
Lordships did in observing on the argu- 
ments of the learned Counsel before them 
imply that the income was not necessarily 
devoted tc religious or charitable purposes, 
because the deed under which the income 
was so devoted was valid under the Mussal- 
man Wakf Validating Act of 1913. The 
Validating Act from its terms clearly does 
not lay down that the judgment of the 
Privy Council in Abdul Fateh Mahomed 
Ishak v. Rasamayadhur Chowdhry (6) was 
wrong, and it is possible to construe that 
Act merely as validating certain gifts with 
an ultimate reversion to religious or charit- 
able. purposes as being valid which might 
otherwise not havebeen valid. It is also 
possible to construe it as drawing a distinc- 
tion between a pious purpose and a religious 
or charitable purpose. Be that as it may, 
itis not open to this Court, in my opinion, 
in view of their Lordships’ decisions above 


(7) 103. Ind. Cas. 518; 9 L, 203; A. I. R. 1997 P.O 
151; 53 M, L. J. 166: 4 O. W. N. 705; (1927) M. W. N. 
581; 44 O. L. J. 188; 29 Bom. L.R. 1289; 31 0. W. N. 
10928 P. L. T. 699; 26 L. W. 710. 
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referred tc, to hold that an income. accruing 
from & property which has been dedicated 
to a wagf, which is solely employed for the 
maintenance of the assessee and his child- 
ren is income devoted wholly to religious 
or charitable purposes within the meaning 
of s, 4 (3) (i) of the Income Tax, Act. On 
this ground too, I would, therefore, hold 
that the income is assessable, : 

I would, therefore, return the above 
answer tothe reference. The assessee must 
pay the costs which I would assess at 
Rupees one hundred. 

Broadway, J.—I concur, 

Tapp, J.—! coneur. 

4. Reference answered in the negative, 





LAHORE HIGH COURT. 
OximinaL Arrei No. 1115 or 1930. 
March 13, 1931, 

Present: —Mr. Justice Dalip Singh and 
Justice Sir Abdul Qadir, Krt., 
KUNDAN SINGH AND orHERS—ÜONY;OTS-— 
APPELLANTS 


tersus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 292 
(a), 58?—Accused proving documents through prosecu- 
tion witness in cross-examination—Right of reply— 
Wrong decision as to right of reply—Validity of trial. 

Under the present Oriminal Procedure Code the 
right of the prosecution to reply depends on the accused 
adducing oral evidence in defence after the clese of 
the prosecution case and the mere fact of their hay- 
ing proved certain documents through a prosecution 
witness in cross-examination does not deprive the 
defence of their right of reply. 

Emperor v. Abdul Ali Sharfali (1), Emperor v. Sree- 
nath Mahapatra (2), referred to, 

But an erroneous decision as to the right of reply 
cannot be treated as an illegality or such a substantial 
irregularity as to vitiate the whole proceedings and to 
call for retrial. 

Jairam Kunbiv. Emperor (3), 
Emperor (4), distinguished. 

Oriminal appeal from an order of the 
Sessions Judge, Ljyailpur, dated the 4th 
December, 1930. ` 

Messrs, C Bevan Petman, Sardari Lal, 
M. L. Puri, and Sapuran Singh for the 
Appellants, 

Messrs. D. R, Sawhney, Public Prosecutor 
and Saunders, for the Respondent, 


JUDGMENT.—On the 14th of April 
1930, Shangara Singh and Sadhu Singh of 
Chak No 36 J. B. in Lysllpur District were 
injured by seven men including the six ap- 
peliants and one Kirpal Singh who is still 
abeconding. They are said to have formed 
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an unlawful sssembly with the common 
object of eausing the death of the two per- 
sons already named. Shangara Singh died 
at the spot and Sadhu Singh was taken to 
the house of Tara Singh, prosecution 
witness in the village, but he too could not 
survive the injuries and died before the 
arrival of the Police. The appellants 
Kundan Singh, Bhagat Singh, Bachittar 
Singh, Sewa Singh, Banta Singh, and 
Sundar Singh were challaned after investi- 
gation and were eventually committed to the 
Sessions. The learned Sessions Judge has 
convicted all of them under s. 302, Indian 
Penal Code, read with s. 149, Indian Penal 
Code, and has sentenced them to death, 
with the exception of Bachittar Singh, who 
has been given thelesser penalty of trans- 
portation for life as he is of advanced 
years. Their appeal has been argued 
before us at great length by Mr. O. Bevan 
Petman and he has raised several conten- 
tions of law as well as fact. 

The question of law raised on behalf of 
the appellants is that they were entitled 
to a right of reply in the Court of Sessions 
of which they were erroneously deprived 
and, therefore, the opinions expressed by 
the assessors against them in the Sessions 
Oourt and the conclusions arrived at by the 
learned Sessions Judge are practically ex 
parte and that they have been condemned 
without their having had the chance of be- 
ing heard. It is urged by learned Counsel 
that this has vitiated the trial and the 
convictions of the appellants should be set 
aside and a re-trial ordered. 

The controversy over the right of reply 
arose because the Counsel for the defence 
in the Oourtof Sessions put certain question 
to Nihal  Ohand, Patwari P. W. 
No. 14, in cross-examination in the course 
of which he placed before the witness cer- 
tain documents prepared by the latter from 
the revenue papers and asked him if they 
had been so prepared. With the exception 
of this it is admitted on both sides, thé 
defence did nothing which could amount 
to the adducing of evidence. When the 
time for arguments came, the Oounsel for 
the defence contended that the 
should firstsum up the case and he would 
reply. The Crown Counsel objected that 
by proving certain documents through 
Nihal Ohand, prosecution witness, in cross- 
examination the defence had lost the 
tight ofreply and that the Crown was, 
therefore, entitled to a reply ^ under s. 
292, Oriminal Procedure Oode. The Court 
was referred to certain decided cases cited 
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in its order dated Ist November, 1930, 
printed at page 51 of the printed record, 
and it gave the Orown the right of reply. 
Thus Counsel for the defence did not argue 
the case atall andthe case was decided 
after the arguments of the Crown were 
heard. Beforethe pronouncement of judg- 
ment, 8 petition for revision was filed in this 
Oourt on behalf of the defence, on the ques- 
tion of the right of reply, but that petition 
was disposed of by Mr. Justice Tek Ohand 
on 28th November 1930 without going in- 
to the merits of the question in dispute as 
a preliminary objection was raised before 
him that the order of the learned Sessions 
Judge was an interlocutory order and 
could not be interfered with at that stage, 
This objection was held tobe correct and 
the revision was dismissed. 

Mr. Bevan Petman contends that the 
accused were entitled to use the cross- 
examination of prosecution witnesses to 
their advantage without losing their right 
of reply and relies upon Emperor v. 
Abdulah Sharfali(1), where it was held that 
nothing which the accused can fairly 
get into his own advantage by the legiti- 
mate employment of cross-examination, 
while the case isin the hands of the pre- 
secution deprives him of hisright to the 
last word, and his mere putting in papers 
through a witness for the prosecution in 
the course of ordinary cross-axamination, is 
not adducing any evidence within the mean 
ing ofs. 292 and does not give the pro- 
secution the right of reply. He also refers 
to Emperor v. Sreenath Mahapatra(2) where 
it was laid down that “the prosecution bas 
no right of reply when the Oounsel for 
the accused has, during the crose->x3mina- 
tion ofa prosecution witness and before 
the close of the case for the Orown put 
certain letters, which do not form part of 
the record to such witness, and then 
tendered and had them admitted in evi- 
dence". It is also urged that the rulings 
expressing 8n opinion to the contrary, 
relied upon by the Sessions Judge in 
his order dated lst November 1930 were all 
under theold Oode of Criminal Procedure 
before the amendments made in 1923 and 
that the conflict between various Courts had 
been set at rest by the Legislature by using 
the words “adduces any oral evidence 
in the present Act in s. 292 (a) instead 
of the words “adduces any evidence” 


(1) 1 Ind. Oas. 280, 11 Bom. LR. 177; 9 Cr. L, J. 284 
(2) 35 Ind. Cas. 983; 43 C. 426; 20 O. W.N, 976; 17 
Or. L. J, 423, 
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which were used in the previous enactments, 
‘I think this contention is correct and the 
rightofreply depends, under the present 
law, on the accused adducing oral evidence 
in. defence after the close of the prosecv- 
tion case and the mere fact of their having 
proved certain documents through a pro- 
secution witness in  eroBE-examination 
does not deprive them of their right of 
reply. 

Having accepted the argument of the 
learned Counsel for the appellants, so 
far as the decision on the right of reply 
given by the Court below is concerned, I 
am afraid I cannot agree with the second 
contention emphasized by him in this 
respect, that an erroneous decision as to 
the right of reply may be treated as an 
illegality or such a substantial irregularity 
as to vitiate the whole proceedings and 
to call forare-trial, atleast from the stage 
8t which the error arose. Mr. Bevan 
Petmasn admits that he cannot cite any 
authority which bears directly on the 
question before ue, but that there are 
certain decisions from which he wants us 
to infer oy analogy, that the error in 
question was so substantial as to justify 
are-trial. He refers to Jairam Kunbi v. 
Emperor (3), in which the Nagpur Judicial 
Oommissioner’s Court held that where 
a. Sessions Judge tried a case with 
the aid of assessors, it is the Judge 
‘plus the assessors who constitute 
the Oourt and where a Sessions Judge 
tried a case with the aid of alesser number 
of assessors than provided by law it was 
nota trial at alland the defect was not 
euch as could be cured by e. 537, Oriminal 
Procedure Code. He also refers to Sub- 
ramania Ayyar v. King Emperor (4), where 
the provisions of s. 233 and s. 234 of the 
Criminal Procedure Code had been csr- 
_tfavened and offences that should have 
been tried separately had been tried tc- 
gether against the express provisions of 
law. That procedure was rightly condemned 
by the Judicial Oommitttee of the Privy 
Council and it was declared that the defect 
was not curable by s. 537 Criminal Pro- 
cedure Code, The Privy Council also held 
that the illegal prccedure could not be 
af ended by arranging afterwards what 
‘might or might not have been properly 
submitted to the Jury. This case referred to 


(3) 77 Ind. Uas. 811; 25 Cr. L, J. 459; 20 N. L. R. 129; 
A. I. R. 1924; Nag. 267. : 

(4) 25 M. 61; 11 M. L. J. 233; 3 Bom. L., R. 540; 28 
n frm 9 O. W! N, 866; 2, Weir 271; 8 Sar. 160 
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atrial by Jury whichison a different footing 
from a trial by assessors. In my opinion, not- 
withstanding the fact that the decision of the 
learned Ssssions Judge asto the right of 
reply was not correct, according to the 
law as it now stands, no case has been made 
out in favour of the view, that where a 
matterof this kind is erroneously decided, 
it creates such & defect which cannot be 
remsdied by s. 537, Criminal Procedure 
Oode., I regard this as an irregularity, but 
by no means so matertial or substantial 
as to justify the setting aside of the trial, 

1 proceed now to consider the facts of 
the case. ' 

[Their Lordships after going into the 
evidence on the record gave the benefit 
of doubt to Bhagat Singh, Banta Singh 
and Sundar Singh and acquitted them. 
They maintained the convictions of the 


other appellants but reduced their sen- 
tences to transportation for life.] . 
A. Appeals partly accepted. 


LAHORE HIGH COURT. 
Criminal Revision No. 404 or 1931, 
. May 16, 1931, 

Present :—Mr. Justice Addison. 
HIRA CHAND-—Oonvior—PzET)TIONER 
versus 
EMPEROR- RESPONDENT, 

Municipalities—Octrot duty—Notification imposing 
tax on ‘carriages’ and articles made partly or wholly of 
metal, whether includes motor cars—‘Carriage’, mean- 
ing of —T'azing Statutes, construction of. 

Where under a notification of the Government 
octroi duty was payable on all ‘carriages and on all 
articles made wholly or partially of metal’ brought 
into a Municipality: 

Held, that motor cara came within the terms of the 
notification and were taxable under the said notifi- 
cation. . M. 

Taylor'v, Goodwin (2) and Ellis Nott v, Bower: (3), re- 
lied on. lue 

The term ‘carriage’ is wide enough to include a 
motor car, F 

Dictum: The language ofa Statute imposing a tax 
must receive a strict construction. If the person 


- sought to be taxed comes within the letter of the law 


he must be taxed. On the other hand, if the Orown 
seeking to recover the tax, cannot bring the subject 
within the letter of the law, the subject is free, how- 
ever much within the spirit of thelawa case might 
otherwise appear to be. There can be no equitable 
construction admissible in taxing Statutes, [p. 696, 
cel 1] i 

Oase reported by the District Magistrate, 
Dera Gaazi Khan. 


REPORT.—The defendant Seth Hira 
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Chand and certain other persons brought 
motor ears into the Dera Ghazi Khan 
city for which the Municipal Committee 
claimed octroi tax, but the defendant refus- 
-ed to pay on the ground that no octroi was 
payable on the motor cars imported in 
the city of Dera Ghazi Khan. The Munici- 
pal Committee consequently passed a 
. resolution that the recovery should be made 
under s. 81 of the Municipal Act. The 
Secretary of the Municipal Committee con- 
sequently applied to the Magistrate for 
the recovery of the dues. 

This is an application under s. 439, 
Criminal Procedure Oode, in which a 
trader of Dera Ghazi Khan, applies for 
.the revision of an order of a Magistrate 
by which he was ordered under s, 81 of 
the Punjab Municipal Act to pay octroi 
.duty amounting to Rs. 468-12 on motor 
vehicles imported by him within Dera 
.Ghazi Khan Monicipal limits at various 
-dates prior to 1930, The caseis in reality 
a simple one, but itis of importance since 
it will affect numerous other persons who 
similarly brought motor vehicles into the 
Municipality before 1930. By Notification 
‘No, 11153 dated the 14th of May, 1918, the 
Punjab Government, authorised a schedule 
of octroi rates for this Muvicipal Commit- 
tee, That continued in force until the 
lst of February, 1930, when a new Notifica- 
tion No. 32162 dated the 22nd of October, 
1929, came into force. In this later notifi- 
cation Olass IX. A. Miscellaneous (Sub-s. 6) 
reads, “conveyances of all kinds, including 
carriages, carts, ekkas, baggis, bicycles 
tricycles,  perambulatore, wheel-barrows, 
motor-cycles, motor cars, lorries and other 
accessories.” Inthe 1918 Notification no 
reference was made to motor cars in clear 
terms; but the Municipality relies on two 
entries. The first reads “ all metals 
wrought and unwrought, and articles made 
wholly or partially, of metal, hardware 
and cutlery.” The second entry is 
“carriages, carts, bicycles, tricycles, per- 
ambulators, trucks,  wheel-barrows." It 
is admitted by both parties that motor cars 
never were taxed, under the impression 
that they were not liable to taxation, as 
being machinery, which being custom-free 
is also not liable to octroi. A ruling by 
the Punjab Government to the effect that 
this interpretation was wrong, and that, 
therefore, they were liable to taxation, has 
resulted ia two things, (1) the issue of a 
revised notification (that of October 
22nd 1929, referred to above) by which 
motor cars are clearly included, (2) action 
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by this Municipality to recover octroi from 
persons who brought motor cars into octroi 
limits between 1918 and 1930, . 

It ig not in dispute that motor vehicles 
can lawfully be taxed; the point for decisiva 
is whether or not motor vehicles were 
declared liable to octroi in the 1918 Noti- 
fication, that is, whether they are included 
in either or both of the terms “articles 
made wholly or partly of metal", or “car- 
riages, carts" A preliminary objection, 
however, which may be considered, is that 
the learned Magistrate was right in holding 
that he had no discretion to consider the 
merits of the case and was bound to act 
purely on his own ministerial capacity. 
he point is really beyond doubt; the 
learned Magistrate has misunderstood 
Punjab Record No, 1 of 1891. There it 
is clearly pointed out that the point for 
consideration is whether the tax is legally 
claimable or not and by claimable is meant 
that (1) the Committee was legally constitut- 
ed, (2) that the tax was legally imposed. 
What the Magistrate can do is to inquire, 
e g, whether the particular motor was 
actually brought within a certain area. 
Tf it can be shown that the tax was never 
imposed, the learned Magistrate has 
acted wrongly in refusing to consider the 
objections of the defendants and the point 
is sufficiently important one for me to move 
the High Court. 

I now deal with the question whether 
or not motor cars were included in the 1918 
Notification, I may say at the outset that 
I do not see how any reasonable interpreta- 
tion of the English language cao force 
motors to be included in the term “carria- 
ges or carts”. Motors were rate bat not 
unknown in Dera Ghazi Khan in 1918; I am 
told by Counsel, and it is admitted by both 
sides, that Mr. .Ourrie, Sub.Divisional 
Officer, Rajanpur, brought a motorcar 
to Dera Ghazi Knan Distriet as early as 
1911 or 1912. The point whether or not 
they may be included in articles made 
wholly or partly of metal is more important; 
itcannot be denied that a motor car 18 in 
fact made partly of metal and what hae to 
be decided, therefore, is whether an inter- 
pretation so forced as this can be accepted, 
having in view the fac: that motor cars 
were afterwards expressly included as 
articles apart in the 1929 Notification, 
Counsel for the defendants has quoted 
several rulings allof whica go to show 
that when an article has an obvious and 
well-known description, itis not correct to 
consider it taxable simply because it may 
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In this connection he refers meto All India 
Reporter, 1929 Bombay, page 274 in which 
the Bombay High Court hold tbat while 
Ghi was undoubtedly a milk-product, it 
would not be fair to suppose that by milk- 
product ghi was meant, in view cf the fact 


“that ghi isco wellknown and distinct an 


article.. Similarly in Jiwan Das v. Income 
Tax Commissioner, Lahore(1)thepresent Ohief 


Justice quotes Lord Buckmaster as saying: 


“It 18 important to remember the ryle which 
ihe Courtsought to obey, that when it is 
desired to impose& new burden by way 
of taxation, it is essential that the inten- 
tion should be stated in plain terms". This 
seems tome exactly to fitthe case. Against 
this, Counsel forthe respondents quotes me 
Sch, II, Part 2 of the  Iudian Tariff 
Act, in which under the generic headline 
"carriages and carts” motor-cars and motor 
cycles and motor scooters are included, 

owever, I do not think that a mere title 
in & schedule of another Act can be quoted 
as proof of intention on the part of the 


-Punjab Government inits Notification of 


1918, made in virtue of a rule-making 
Pees inthe Punjab Municipal Act of 

1 . 

For the above reasons I consider that 
ihe case is one which should be brought 
to the notice of the Hon'ble Judges of 
the High Oourt, with a view to their setting 
aside the order and], therefore, direct that 
under s. 438, Oriminal Procedure Code, 
the file of the case with the relevant Noti- 
fication be forwarded to the High Court for 
orders. 

Meanwhile the collection of the tax is 
suspended, pending the orders of the High 
Court. 

‘Mr. Nihal Singh for Mr. Amin Chand, 
Mehta for the Petitioner. 

Mr. Mukand Lal Puri, for the Respondent. 

"ORDER.—I 2m not prepared to inter- 
fere. It is laid down at page 180 of Halsbury’s 
Laws of England, Volume 27, that “the 
language ofa Statute imposing atax must 
receive a strict construction. If the person 
sought to be taxed comes within the letter 
ofthe law, he must be taxed. On ihe 
Other hand, if the Orown, seeking to recover 


* thé tax, cannot bring the subject within 


the letter of the law, the subject is free, 
however much within the spirit of the law 
a case might otherwise appear to be. 
There can be no equitable construction 


(1) 117 Ind. Uas. 657; 10 Lah. 657 at p. 666; 
L. R. 489; A. I. R.1929 Lah, 908 (F. B.). p. 666; 30 P. 
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admissible in a Taxing Statute." The 
question is whether a "motor car comes 
within the term ‘“carriage’.or is “an 
article made wholly or partially of metal” 
If itis, itisliable to octroi duty in the 
Dera Ghazi Khan Municipality. Apparent- 
ly it is an article made partially of metal. It 
thus comes within the letter of the notification 
and is taxable. Again, a motor car is undoubt- 
edly a"carriage". It was held in Taylor v. 
Goodwin (2) that the word “carriage” was 
large enough toinclude a bicycle, Lush, 
J., remarking that it was quite immaterial 
what the motive power might be. Again 
in Ellis v..Nott Bower (3) it was held that 
8 bicycle was & vehicle.. These authorities 
sufficiently establish that the term “carriage” 
is wide enough to include a motor car. 
I see no reason to set aside the order 
complained of, 

ln any case there was an appeal under s. 
84 of the Municipal Act to the Deputy 
Commissioner and no appeal was preferred. 
That seems to me a reason why this 
eriminsl revision should not be heard. 

‘For the reasons given I direct that the 
records be returned, 

A. f Records returned, 

(2) (1778) 4 Q. B. D. 228; 48 L. J. M. O. 104; 40 L. T, 
458; W. R. 489. 
(3) 13 T. R. 35. 


LAHORE HIGH COURT. 
Srounp Civic APPsAL No. 2040 or 1930. 
March 25, 1931. 

Present :—Mr. Justice Jai Lal. 
KESHO DATT—DEFENDANT— 

APPELLANT 


versus ` 
MUNIOIPAL COMMITTEE, DELHI 
—PLAINTIFF— RESPONDENT. 

Punjab Municipal Act (III of 1911), s. 172—Sane- 
tion for construction ef building on condition of 
payment of rent—V alidity—Suit for recovery of rent— 
Maintainability. 

The appellant was given sanction by & Municipality 
for the construction of a building which encroached 
upon a street, on condition of his agreeing to payia 
certain rent to the Municipality. He erected the 
building after agreeing to pay the rent fixed. In a 
suit by the Municipality for rent it was contended 
that the condition as to payment ofrent was ultra 
vues: 

Held, that the agreement as to payment ef rent was 
not in any way illegal but was enforceable by the 
Municipality [p. 698, col. 1.] 

Municipal Committee of Ludhiana v. Ahmad 
Shah (2), Chambeli v. Municipal Committee Delhi (1) 
distinguished. s l 
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Second appeal frum the decree of the 
District Judge, Delhi, dated the llth 
August, 1930 affirming that of the Subor- 
dinate Judge, First Olass, Delhi, dated the 
15th July, 1929. . 

Messrs. Bhawani Singh Puri and Mehr 
Chand Sud, for the Appellant, 

Messrs. kaj Narain, and Asa Ram, for 
a Mehr Chand Mahajan, for the Respon- 

ent, 

JUDGMENT.—The appellant, Kesho 
Datt, made an application to the Municipal 
Oommittee, Delhi, for sanction to builda 
house and it seems that this scheme of 
building involved an immovable encroach- 
ment upon a street. . The Municipal Oom- 
mittee sanctioned the building and, pro- 
fessing to act under s. 172 of the Punjab 
Municipal Act, imposed a condition with 
regard tothe proposed encroachment ‘upon 
the street that the applicant should enter 


into an agreement to pay rent to the 
Municipal Committee at the rate of 
Rs, 24-6-0 per annum,. The appellant 


constructed the house and also encroached 
upon the street according to the sanction 
and some time afterwards on the 6th 
August, 1923, entered into an agreement 
with the Municipal Committee whereby 
he agreed to pay Rs. 24-6-0 per annum 
as rent for the portion of the street encroac- 
hed upon by him. 

No rent having been paid by Kesho Datt, 
the Municipal Committee instituted a suit 
for the recovery of rent for six yearsand 
was met by the appellant with a defence, 
inter alia that the-condition as to the pay- 
ment of rent imposed by the Committee 
was ulira vires and, therefore, no decree 
could be passed inits favour. The Courts 
below have agreed in decreeing the 
plaintiff's suit in respect of the rent for 
three years. Consequently this second 
appeal has been lodged in this Gourt. 

The only question debated before me 
ia whether the condition imposed by the 
Oommittee had the effect of making the 
agreement executed by the appellant 
unenforceable for want of consideration. 
On behalf of the appellant reliance is 
placed.on a judgment of this Court in 
Chambeli v, Municipal Committee, Delhi 
(1) which was affirmed, on appeal, by a 
Division Bench on a Letters Patent 
Appeal No. 124 of 1929. In that 
case it was held that s. 172 of the Punjab 
Municipal Act did not authorise the 
Committee to insist on the payment of 


(1) 123 Ind Qas, 839; A, I, R.1929 Lah, 701. 
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rent as a condition precedent to sanctiening 
an immovable encroachment on a street 
unless it had framed bye-laws to that effect 
under s8. 188 (u)of the same Act and that 
a condition imposed without such-bye-laws 
was ultra vires and was unenforceable at 
the instance of the Municipal Committee 
under the Municipal Act. Section 172 is as 
follows:—‘'(1) Whoever, without the|written 
permission of the Committee, builds or 
erects anyimmovable encroachment upon 
the ground level of any street or over or on 
any sewer, drain or water-course, or builds 
or makes any immovable overhanging 
structure projection into astreet at any 
point above the said ground level shall be 
punishable with a fine which may extend 
to fifty rupees. (2) The Committee, may, 
by notice, require the owner or occupier of 
any building toremove or alter such im- 
movable encroachment or overhanging 
structure asaforesaid, and no compensation 
Shall: be elaimable in respect of such 
removal or alteration”. 

It would thus be observed that, under 
the Municipal Act it is open to the Uom- 
mittee to sanction’ or not to sanction an im- 
moveable encroachment upon a street, etc., 
and, if such an encroachment has been made 
without permission, the Oommittee ma 
require the owner or occupier of the building 
to remove the same. All that the case 
referred to above decides is that the Oom- 
mittee, without framing a bye law under 
8. 188, is not entitled to grant conditional 
sanction, and that if permission is once 
granted it is irrevocable, so that the 
Municipal Committee is not entitled to 
eallupon the owner or Occupier to demolish 
the encroachment, Section 188 (u) merely 
provides that a Municipal Committee may, 
by bye-law, regulate the conditions ag io 
rent etc. and on which permission may be 
given under s. 172, The case therefora 
merely deals with the power of demolition 
of the Municipal Act to prosecute or to 
enforce encroachment under the Act, 

The present case is distinguishable from 
the case cited by the Jearned Ooursel, 
‘Here, the appellant, after he had been 
granted permission by the Committee on 
condition of payment of rent, accepted that 
condition and entered into an agreement 
with the Municipal Oommittee, The Com- 
mittee is, therefore, not enforcing its re- 
medy under the Act, in other words, by 
taking any coercive action under the 
Act, but is enforcing its right under the 
agreement. 

that the 


It is, however, contended 
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agreement was without consideration. In 
my opinion, there was consideration for the 
agreement. It was open to the Committee 
to grant or to refuse the permission uncond- 
itionally. In the present case the Oom- 
mittee granted the permission upon certain 
conditions and the appellant accepted those 
conditions and acted upon them, This, in 
my opinion, was good consideration for the 
agreement in this cafe. 

Section 23 of the Indian Oontract Act 
does not help the appellant,asitis not cor- 
‘rect to say that the condition imposed by 
the Committee was illegal as the Oommit- 
tee was competent to impose the condition 
‘with the consent of the appellant. The 
condition, therefore, cannot be said tobe 
‘illegal. No doubt the Committee could not 
impose the condition so as to enforce it 
“under 8. 172. l . 

Municipal Committee of Ludhiana v. 
“Ahmad Shah (2)also has no application tothe 
present case. In that case sanction was 
granted by the Municipal Committee on 
condition of payment of rent and an agree- 
‘ment was executed by the owner for a 
‘period of ten ytars. After the expiry of 
‘the ten years the Committee attempted to 
have the encroachment demolished on the 
ground that the agreement had expired and 
no fresh agreement had been made. It 
was held that, under s. 172 of the Punjab 
Municipal Act, permission to construct 
the encroachment having once been given, 
the Municipal Oommittee was not com- 
petent to have the same removed under its 
statutory powers. It is probably that the 
‘result would have been different if the 
Committee had attempted to enforce its 
rights under the agreement if such right 
‘had been conferred upon it. [ 

In my opinion, the learned District 
Judge hai reached the right coaclusion 
‘that this case is governed by the agresment 
between the parties which is neither illegal 
nor without consideration and this appeal 
must therefore, be dismissed with costs. 

A - Appeal dismissed, 
2 51 Ind. Cas. 831;93 P. W, R. 1919; 1 L.L. J. 
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LAHORE HIGH COURT. 
First Civin APPEAL No, 941 or 1930. 
February 4, 1931. 

Present :— Mr. Justice Bbide. 

RAM KISHEN alias SHIB OHARAN 
SINGH AND OTHERS—ÓÜBJEOTORS— 
APPELLANTS 
versus 
JATI RAM AND oTanss—DEFENDANTS 
— RESPONDENTS. 

Land Acquisition Act (I of 1894), s, 28—Acquisition 
of land held by occupancy tenant—Apportionment of 
compensation between landlord and tenant—Principles 
—Equitable rule. 

In apportioning compensation paid for land acquired 
under the Land Acquisition Act, between occup- 
ancy tenants and their landlords, the proportion of 
the interest of the landlord and the occupancy tenant 
jn the land acquired may befairly taken to be the 
sameas that between the malikana which the 
tenant pays to the landlord and the land revenue. 


Firat appeal from an order of the Dis- 
trict Judge, Ambala, dated the 24th Feb- 
ruary, 1930. = 

Messrs. Shamair Chand and Muhamma 
Amin, for the Appellants. : 

Mr. Chiranjiva Lal tor Mr. Fagir Chand, 
for the Respondents. 


JUDGMENT.—The only question for. 
decision in this appeal is the apportionment 
of compensation for certain land acquired 
by Government between occupancy tenants 
and their landlords. The learned District 
Judge has confirmed theorder of the Ool- 
lector in this respect and the occupancy 
tenants have appealed, 

The order of the Oollector was based upon 
certain remarks in para, 482, of the Punjab 
Land Administration Manual. The learned 
District Judge has referred in his order 
only to the case of occupancy: tenants who 
paid annas eight in the rupee as malikana. 
But it appears from the Oollector’s order 
that there were some other tenants who 
paid different rates of malikana, viz., about 
two annas in the rupee and four annas in 
the rupee. The learned District Judge 
seems to have overlooked the case of these 
tenants and assumed that all the appellants 
are paying malikana at the rate of annss 
eight in the rupee. The grounds on which 
the learned District Judge has upheld the 
order of the Collector are also not clear. 
He remarks as follows:—“Government at 
the last settlement took ‘half of the 
net value assessed, e. g., 8 annas, Of the 
remaining eight aínas, halfis paid by 
the tenants tothe owner and since the 
owner is the person responsible for the 


‘payment of that land revenue, the owner's 


share in the net value of the tenancy is 
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12 annas leaving only 4. annas for the 
tenant”. ‘ 

The learned District Judge seems to have 
assumed that the land revenue claimed by 
Government is equal to half the net assets. 
But although this is the maximum which 
can be claimed, in practice the revenue is 
not usually fixed so high. The learned 
District Judge further remarks that the 
tenant pays one-half of the rest to the owner. 
This remark is also not intelligible. Inthe 
present instance, all that the appellants pay 
is land revenue plus malikana at varying 
rates as already stated above. 

As the learned District Judge has him- 
self remarked the rents paid depend upon a 
variety of factors and it must be said that 
the fixing of a proportion is by no means 
easy. But it seems clear that the learned 
District Judge was wrong in his facts and 
has apparently not followed any intelligible 
sound principle. 

The Oollector has (as stated already) 
based his order on certain remarks in 
para, 482 of the Punjab Land Administra- 
tion Manual. It is pointed out therein that 
the land revenue is, theoretically supposed 
to be equal to half the rent paid by a 
tenant-at-will though in practice it is 
usually much less. The occupancy tenants 
usually pay to their landlords land revenue 
plus malikana at different rates. If we were 
to assume that the land revenue was equal 
to half the rent paid by a non occupancy 
tenant, then the proportion of the interest 
of the landlord and the occupancy tenant, 
in the land acquired may be fairly taken 
to be the same as that between the malikana 
and the landrevenue. This is the principle 
suggested in para. 482, of the Punjab Land 
Administration Manual and this seems to 
bs on the whole equitable enough. At any 
rate, the learned Counsel for the appellants 
was unable to show any better material on 
the record for fixing the proportion nor 
was he able to show that the principle ad- 
opted by the Oollector is unjust in the cir- 
cumstances of the present case. I shall, 
therefore, accept that principle for the pur- 
poses of the case. 


In the case of occupancy tenants paying 
malikana at annas two in the rupee the Ool- 
lector has ordered apportionment between 
the landlords and tenants in the ratio of 2:14 
and this is in accordance with: the principle 
suggested in para, 482 of the Punjab Land 
Administration Manual referred to above. 
But in the case of occupancy tenants paying 
malikang at the rate of annas four and 
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annas eight in the rupee he has allowed the 
tenants only annas ten and annas four in 
the.rupee. This is not intelligible on the 
principle suggested in para. 482 of the 
Punjab Land Administration Manual. 
These tenants should have been in my 
opinion, allowed annas twelve and annas 
eight in the rupee. I, therefore, accept the 
appeal of these tenants to the extent of 
raising their compensation to those figures. 
These appellants will get their costs in this 
appeal. The appeal of the occupancy 
tenants paying annas two in the rupee is 
rejected with costs. 


A. Appeal allowed in part, 


LAHORE HIGH COURT. 
SPECIAL BENCH. 
MieoELLANEOUs RarFESENCE No 19 or 1917, 
Civin, MieogLLANEOUS Partition No. 160 
oF 1931. 

May 15, 1931. 

Present:—Mr. Justice Addison, 

Mr. Justice Johnstone and Justice 
Sir Abdul Qadir, Kt. 

Mr, A—PRTITIONER 
versus 
Mrs. A AND ANOTHER— RESPONDENTS. 

, Divorce Act (IV of 1869), s. 17—Decree for dissolu- 
tion—Proceedings for confirmation —Reconciliation — 
Order staying further proceedings—Effect—Fresh ap- 

plication for confirmation, legality of. : 

The petitioner sued in the Court of a District Judge 
for dissolution of his marriage with his wife on the 
ground of his wife's adultery and obtained a decree 
for dissolution under s. 17, Divorce Act, subject to 
confirmation by the High Court, When the case 
came on for confirmation before the High Court, the 
petitioner put in an application to the effect that his 
wife had agreed to come back tohim and that he 
was willing to take her back and he accordingly 
prayed that the case should be consigned to the record 
room. The order passed was that as the parties had 
settled their differences and Counsel for the petitioner 
withdrew the application for confirmation of the 
decree of the District Judge, all further proceedings 
in the suit were stayed. This order was passed in 1928, 
In 1931 the petitioner again applied to the High 
Court: 

Held, that the order staying proceedings was vir- 
tually an order dismissing the suit finally and barred 
all further proceedings in the suit, and in any case 


it was not proper to re-open the proceedings after 
such a long time. 


Culley v. Culley (1), explained. 
Ousey v. Ousey (4) and other English cases referred 
to. 


"Petition praying that the proceedings in 
the above noted Matrimonial Reference, 
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which had been stayed on the 19th October, 
1928, by the High Court, should be 
revived and the decree of the District 
Judge, Lahore, dated the 15th October, 
1927, be confirmed. 
Mr. Norman Edmunds, for the Petitioner. 
ORDER. 

Addison, J.—The petitioner sued in 
the Court of the District Judge, Lahore, 
for the dissolution of his marriage with 
his wife, the respondent, on the ground 
of his wife's adultery and was granted 
on the 15th October, 1927 a décree for 
the dissolution of the marriage under 
8.17 of the Indian Divorce Act subject to 
confirmation by the High Court, On the 
24th June, 1928, the petitioner applied to 
this Court for confirmation of the District 
Judge's decree, The case came on for 
hearing on the 19th October, 1928. 
that date the petitioner putin an applica- 
tion to the effect that his wife had agreed 
to come back to him and that he was will- 
ing to take her back and he accordingly 
prayed thatthe case should be consigned 
to the record room. The order passed was 
that the parties had settled their differences 
and Counsel for the petitioner withdrew the 
application for confirmation of the decree 
of the District, Judge and all further proce- 
edings:in the suit were stayed. . 

The petitioner has now again on an appli- 
cation dated the 12th March, 1931, applied 
to this Court to confirm the decree ofthe 
District Judge, dated the 15th -October, 
-1927, on the ground thathis wife had not 
come back to him and that the proceedings 
which had been stayed should be revived 
and the decree of the District Judge con- 
firmed. : 

It seems to me that this petition must be 
dismissed. I wasa member of the Bench 
which passed the order dated the 19th 
October, 1928, to the effect thatthe peti- 
tioner withdrew his application for cou- 
firmation of the decree of the District 
Judge and that all further proceedings 
in the suit were, therefore, stayed. ` It 
was meant that this order should finally 
dispose of the suit.andit was not intended 
‘that the suit should be again allowed tto be 
revived. The suit was . not dismissed 
because ofa note at page 126 of Rattigan’s 
Law of Divorce tothe effect that the High 
Court could not set aside. a decree nisi 
.passed by a District Judge but would 
in cases where there had been a reconcilia- 
tion between the parties after the decree 
nisi, make an order staying all proceedings 
in the cause, this being the practice of the 
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‘down in Culley v. Culley (1). 


On. 
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English Divorce Oourte, The reference 
given is Culley v. Culley (1). 1 find 
however, that this proposition was not laid 
Two Judges 
held that where the parties had come to- 
gether after the decree of the District Judge 
the Court should accede to the prayer of 
the petitioner and should not make absolute 
the decree passed by the Subordinate Court. 
Such an order obviously amounted to a 
dismissal ofthe suit. It was only Mahmo- 
od, J., who stated that the English Practice 
as laid down in Lewis v. Lewis (2) was to 
stay proceedings in such cases as it was 
doubted whether a decree nisi once passed 
could be set asideand the petition dismis- 
sed, This, however, is not the present 
rule in English Law. Section 7 -of the 
Indian Divoree Act is to the effect that 
subject to the provision of the Act, Courts, in 
India shall act and give relief on principles 
and rules which in the opinion of the Indian 
Courts are, as ` nearly as may be, confor- 
mable to the principles and rules on which 
a Oourt for Divorce and Matrimonial Causes 
in England Acts and gives relief. In thé 
Annual Practice of the English Courts, 1931, 
at page 20:4, it is laid down that where à 
petitioner has obtained a decree nisi 
she must have it made absolute or the 
petition will be dismissed in spite of thé 
decree nisi having been obtained. The 
reference given is Lewis v. Lewis (3) In 
thatcase the petitioner did not apply for 
more than a year to have the decree made 
absolute andit was held that she could 
not be allowed to do this and that she must 
apply within a week or the original peti- 
tion would be dismissed. Further, in 
Ousey v. Ousey (4) it was held that an 
application for a decree absolute was a 
material step in thecauseand if the peti- 
tioner failed to take it within a reasonable 
time he could be called upon to show 
cause why the decree misi should not bé 
revoked and the petition dismissed for 
wantof prosecution. The first case Lewis 
v. Lewis (3) was not followed. Troward v. 
Troward (5) was a case where the parties 
came together again after the decree nisi 
bad been passed and on the wife's applica- 
tion the decree nisi was rescinded on proof 
that notice had been given to the husband 
It is true that in s. 16 of the Indian Divorce 


(1) 10 A. 559; A. W. N. (1888) 249. 

(2) (1861) 30 L J. P. M. & A. 199; 4 L. T. 772. 

(3) (1892) P. D. 212; 61 L. J. P, 95; 67 L, T. 358. 

(4) (1875) 1P. D. 56; 45 L; J. P, 33; 33 L, T, 789; 24 


. R. 436. 
(5) (1884) 32-W, R. 864, -- 
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Act which applies to decrees nisi passed in 
the High Court there is a clause to the 
effect that if the petitioner fails within a 
reasonable time to move to have the decree 
misi made absolute the High Oourt may 
dismiss the suit, whileins. 17, which deals 
with decrees passed by District Judges, 
there is no such specific clause. Still 
under 8. 17 the High Court has full power 
to confirm or not to confirm the decree 
nisi and an order not confirming it would 
amount to an order dismissing the suit. 
There was thus no need to have any specific 
clause to s. 17. This is pointed out at 
page 5620f the report in Culley v. Culley 
(1) by Edge O. J. who wrote the leading 
judgment in that case, The proper order, 
therefore, which should have been passed 
by this Oourt on the 19th October, 1928, 
was an order refusing to confirm the decree 
ofthe District Judge and dismissing the 
suit. It was merely by oversight as shown 
above that the order was: expressed in the 
terms that all further proceedings in the 
suit were stayed. This, hewever, must be 
looked upon as a final order barring all 
further proceedings in the suit brought in 
the Oourt of the District Judge, Lahore. 

This is alsc clear from the request of the 
petitioner in his application to the Judges 
to consign the case to the record room, 
while it.is noted in the order that Ocunsel 
withdrew the application for confirmation. 
This shows that the petitioner understood 
thatthe suit was to be finally disposed 
of. 

In any case it would not be proper at this 
length of time to re open these proceedings. 
Of course, the petitioner will be entitled 
to petition again for the dissolution of his 
marriage with his wife and the order of the 
Bench dated the lith October, 1928, will 
be no bar to hi8 doing so. 

For the reasons given I would dismiss 
the petition in question. 

Johnstone, J.—1 agree. 

Abdul Qadir, J.—1 agree. 

A. Peiition dismissed. 


—— 


LAHORE HIGH COURT. 
Miscstiangous Frest Otvin ÁPPBAL. 
No. 1422 or 1930. 
December 3, 1930. 
Present :—Mr. Justice Jai Lal. 
MUHAMMAD-—APrPRLLANT 
versus 
OFFICIAL REOEIVER—RrsPONDENT. 
Provincial Insolvency Act (V of 1920), s. 68—In- 
Solvent agriculturist~ Sale by Receiver —Submission o 
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proceedings to District Judge for confirmation—Objec- 
tion by insolvent that land is not saleable—Power te 
refuse confirmation of sale—Question of limitation, 


e a ; 

he land of an insolvent who belonged toan agri- 
cultural tribe, was sold by the Official Receiver ie 
the proceedings of sale were submitted to the District 
Judge for confirmation or otherwise. In the mean- 
time the insolvent presented an application objecting 
to the sale of his land on the ground that the same 
could not be sold under the provisiona of the Punjab 
Alienation of Land Act. The District Judge thereupon 
refused to confirm the sale, thus upholding the ob- 
jection of the insolvent. It was contended that as the 
objection was raised by the insolvent after the expiry 
of 21 days from the date of sale the Judge acted 
Wekaliy 2 entertaining it: . 

Held, that as the proceedings were before t 
District Judge forconfirmation ai the report of om 
cial Receiver no question of limitation arose and 
the District Judge had power to refuse to confirm 
the sale on the ground raised by the insolvent, 


Miscellaneous first appeal from an order 
of District Judge, Shahpur, dated the 23rd 
May 1930. 


Mr. S. E, Laul, for the Appellant, 


JUDGMENT,—The land of an ingol- 
vent, who admittedly belongs toan agricul- 
tural tribe, was sold by the Official Receiver 
and the proceedings of sale were submitted 
to the District Judge, for confirmation or 
otherwise. In the meantime the insolvent . 
presented an application objecting to the 
sale of his land on the ground that the 
same could not be sold under the provisions 
of the Punjab Alienation of Land Act. The 
District Judge, thereupon refused to con- 
firm the sale, thus upholding the objection 
of the insolvent. 

It appears that the application by the 
insolvent objecting to the sale was made 
more then 21 days from the date of the sale, 
and consequently it is contended on behalf 
of the purchaser, whois the appellant in 
this Oourt, that the District Judge, acted 
illegally in entertaining the objection of 
the insolvent after the expiry of 21 days, 
and my attention is invited to s. 68, Pro- 
vincial Insolvency Act. It is not necessary 
for me tc decide whether the action of the 
District Judge, in entertaining tke applica- 
tion of the insolvent after 21 days was or 
was not legal or. that it could be attacked on 
appeal before me, because, in my opinion, 
the District Judge, was competent to re- 
fuse to confirm the sale on the’ ground-that 
the land could not be sold under the pro- 
visions of thePunjab Alienation of LandAct 
as the proceedings were before him on a 
report submitted by. the Official Receiver. 
It was open to the District Judge, to decline 
to confirm the action of the Official Re- 
ceiver. No question of limitation govern- 
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ing.an application to: contest an order or 
decision of the Official Receiver, therefore, 
arises in the present case.. -It is no doubt 
true that the attention of the District Judge, 
appears to have been invited to the. illegali- 
ty of the action of the Official Receiver by 
the insolvent, but that does not affect the 
question because the proceedings were 
otherwise before the learned Judge.. I dis- 
miss this appeal with costs. 

A. Appeal dismissed, 


LAHORE HIGH COURT. 
Oz1MiNAL Revision No. 7 or 1931. 
March 13, 1931. 

Present :—Sir Shadi Lal, Kr., Ohief Justice. 
KHUSHI RAM SHADI RAM AND 
aNOTHER—OONVIOTS-PRTITIONERS 

versus mE 
EMPEROR— RESPONDENT. 
~ Motor Vehicles Act (VIII of 1914)—Punjab Motor 
Vehicles Plying for Hire Rules, r.3—‘Plying for hire’, 
what constitutes. . 

The accused who had a shop at Dalhousie kept & 
private lorry for bringing supplies from Pathankot 
to their Dalhousie shop, They got orders for certain 
provisions from other shop-keepers of Dalhousie and in 
order to execute these orders they purchased goods in 
their own names from Pathankot, brought those goods 
in their private lorry to Dalhousie and delivered the 
dame to their customers realizing the price from 
them. They had to charge higher rates 
than the Pathankot rates because they had to incur 
expenditure in first ‘transporting the goods from 
Pathankot to Dalhousie before they could be in a 
position to deliver those goods to their customers. 
The accused were charged and convicted for having 
plied their vehicle for hire in contravention ofr. 3 
of the Punjab Motor Vehicles Plying for Hire Rules: 

Held, that as the accused had not solicited custom 
or invited the general’ public to use their vehicle for 
transport of goods they could net be said to have 
“plied for hire and the conviction: was illegal, [p. 704, 
col, 1.] ; à 

Oase reported by the Sessions Judge, 


. Gurdaspur. 


| REPORT.—This is a petition of revi- 


‘gion against an order of the Sub-Divisional 
Magistrate of Dalhousie convicting the 
petitioners for breach of r. 3 of the Punjab 
Motor Vehicles Plying for Hire Rules 1922. 
Khushi Ram and Shadi Ram petitioners, 
who are the ownere of the offending motor 
lorry, have been sentenced to pay & fine of 
Rs, 50 each and Abdul Rahim petitioner, 
- who is their driver, has been sentenced to 
pay a fine of Rs. 5, 

The learned trial Magistrate, who tried 
the petitioners summarily, has not stated 
clearly in his order the nature of the offence 
committed by the petitioners, Neither has 
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he recorded the convictions and the 
sentences under proper law. But the gist 
of the offence is sufficiently clear from the 
order of the learned Magistrate, and it is 
this that petitioners plied for hire ‘a 
motor lorry from Pathankot to Dalhousie 
without obtaining the prescribed certifi- 
cate for it and having thereby contravened 
the provisions of r. 3 of the Punjab Motor 
Vehicles plying for hire Rules of 1922, 
thay are liable to punishment under s. 16 
a Indian Motor Vehicles Act (VIII of 
1914). 

The sole question for determination was 
whether the alleged offending motor lorry 
bearing No. P. 2572-A and owned by peti- 
tioners Khushi Ram and Shadi Ram and 
driven by petitioner Abdul Rahim did ply 
for hiré on the Pathankot Dalhousie road 
on llth May, 1930, This motor lorry is a 
private vehicle and as the prescribed road. 
certificate in form A has not been obtained 
with respect to it, it could not ply for hire 
on Pathankot.Dalhousie road, lt is proved 
and admitted that goods deliverable to 
certain shop-keepers of Dalhousie were 
transported in this vehicle from Pathankot 
to Dalhousie by Abdul Rahim driver under 
crders of his masters Khushi Ram Shadi 
Ram. These goods were entered in two 
challans and were to be delivered to different 
shop. keepers who had to pay for these goods 
at higher rates than the rates obtaining at 
Pathankot. The contention of the prosecu- 
tion, which has been accepted by the trial 
Magistrate, was that this excess charge re- 
presented the freignt er cost of transport 
from Pathankot to Dalhousie and so the 
inference was justifiable that the vehicie was 
plied for hire. But the facts are different. 
Kbushi Ram and Shadi Ram, peti- 
tioners run a provisions shop at Dalhousie. 


.They kept a private motor lorry for bring- 


ing supplies from Pathankot to their 
Dalhousie shop. They got orders for certain 
provisions from other shop-keepers of 
Dalhousie and in order to execute these 
orders they purchased goods in thew own 
names from Pathankot, brought those goods 
in their private lorry to Dalhousie and 
delivered the same to their customers realiz- 
ing the price from them. They had certain- 
ly to chargs higher rates than the Pathas- 
kot rates because they had to incur ex- 
penditure in first transporting ths goods 
from Pathankot to Dalhousie before they 
could be iii a position to deliver those 
goods to their customers. There is nothing 
to show that these goods were purchased at 
Pathankot in the names of the customers 
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or that Khushi Ram Shadi Ram acted 
merely as carriers of these goods. In fact, 
their books of account show that they acted 
as’ commission agents or orders-suppliers 
and that they charged from their Dalhousie 
customers something more than the price 
actually paid at Pathankot plus the usual 
freight which was chargeable by licensed 
carriers, Their profits included the cost of 
transport which was their own plus a little 
extra profit, It would be unjustifiable to 
draw an inference from this course of 
business that Khushi Ram and Shadi Ram 
acted merely as carriers of goods and were 
plying their motor lorry for hire. 

In Sardul Singh v. Emperor (1), it was 
held that expression “to ply for hire” used 
in ther. 3 of the Punjab Motor Vehicles 
plying for hire rules (1922) means to exhibit 
a vehicle in such a way as to invite those 
who may desire to do: ‘+o hire it or to travel 
in it on payment of ti; gusi fares and also 
to offer its use on paynientto any member of 
the public thereby soliciting custom. It was 
further explained that the words “to ply" 
when applied to hackney carriages or 
vehicles literally mean “to wait at a stand 
or ata given place for customers", or in 
other words the expression ‘plying for hire’ 
is synonymous with ‘holding out to be 
hired’ or*golieiting custom.’ 

In Local Fund Overseer Mayavaram v. 
Pakkirisami Thevan (2), it was explained 
that the expression ‘plying for hire’ means 
the act of soliciting cusiom, Reference 
was made to the dictum of Lord Trevettin, 
C. J.,in Sales v.: Lake (3). The learned 
Chief Justice expressed the view that a 
carriage could not accurately be said to ply 
for hire unless two conditions were satisfi- 
ed, viz. (1) there must be a soliciting or 
waiting to secure passengers by the driver 
or other person in control without any 
previous contract with them, and (2) the 
owner or person in contrel, who is engaged 


in, or authorises the soliciting or waiting, 


must be in possession of a carriage, for 
which he is soliciting or waiting to obtain 
passengers. Reference was also made in 
the Madras judgment to the English case 
Leonard v. Western Services Lid. (4), in 


(D) 116 Ind. Cas. 885; A. I. R. 1929 Lah. 422; Or, L. 


J. 100; 10 Lab. 505; 31 P. L. R. 95. : 

(2) 106 Ind. Oas. 446; A. I. R. 1928 Mad, 166; 29 Q. 
L. J. 30; 27 L. W. 66; I. L. T. 40 Mad: 108; 9 A. I. Or. 
R. 289; 5] M. 527; 55 M. LJ. 213. 

(3) (1922) 1 K. B. 553; 91 L.J. K.B. 563; 126 L. T. 
oe J, P. 80; 20 L. G. R. 259; 66 S. J. 453; 38 T. L. 


(4) (1927) LK. B. 702; 96 L. J. K. B. 213; 138 L. T. 
08; 28 Cox. O. O. 294; 91 J. P. 18; 25 L. Œ, R. 55; 43 
T. L. R. 931. ` ; 
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which Salter, J., remarked as follows:— 
* Without attempting any exhaustive defini- 
tion of the expression, I think that in order 
to constitute ‘plying for hire" within the 
meaning of the Acts,there must be a general 
invitation by the person in charge of the 
vehicle to the members of the public to 
make contracts with him for earriage in the 
vehicle. 

A similar view regarding the meaning 
of the expression ‘to ply for hire’ was ex- 
pressed in Ganesh Ramchandra v. Emperor 
(5). 
Now there is not an iota of evidence on 
the record to show that the petitioners 
solicited custom or that they invited the 
general public to use their vehicle for trane- 
port of goods and passengers. They kept 
their private car for transporting stuffs 
for their Shop from Pathankot to Dalhousie 
They acted as commission agents’ or orders 
suppliers for other shop-keepers at Dalhousie 
as well for whom they purchased 
goods at Pathankot and transported the 
same in their private lorry to Dalhousie 
where they delivered the goods to the ap- 
propriate customers, It cannot be said that 
they were plyiug their motor lorry for hire 
or that they contravened the provisions of 
r,3 in any way. In my opinion, the learned 
Magistrate was not justified in holding that 
the petitioners plied their private vehicle, 
on hire and that the convictions and the 
sentences recorded against the petitioners 
are not justified. 1n the summary trial 
resulting ın the petitioners’ conviction, the 
learned Magistrate did not give brief sum- 
mary of evidence and neither a concise 
statement of reasons showing presence of 
ingredientsjnecessary to complete the offence, 
lt is true that in summary trials the judg- 
ment need not be long, yet it is the duty of 
the Magistrate to give a brief- summary of 
the evidence and a concise statement of the 
reasons if the trial ends in a conviction. In 
Atam Parkash v. Emperor (6), `it was 
held that where a :Magistrate does 
not at all mention any act of the accused 
which in his opinion constitutes an offence 
and does not record the evidence in proof, 
his order convicting the accused should be 
set aside, 

‘In my opinion the convictions and the 
sentences recorded against the’ petitioners 
should be set aside for reasons given above. 
I accordingly refer the case to the High 
Court with the recommendation that the 

(5) 125 Ind. Cas. 716; A. I.R. 1930 Bom. 161 32; 
Bom. L. R. 337; 31 Or. L. J. 931; (1930) Or. Cas. 485, 

(6) 127 Ind, Cas. 849; A. I. R. 1930 Lah. 481; 31 P. L. 
R. 317 & 576; (1930) Or. Oas, 593; 32 Or. L. J. 50. 


|) E 
Hon'ble Judges may be pleased to set aside 
the convictions and the sentences recorded 
against the petitioners. 


Note:—The recovery of the fine from 


Khushi Ram and Shadi Ram has been 
suspended by this court till the decision of 
the reference, Abdul Rahim has paid the 
fine. 
.Mr. Rup Ram, for the Petitioners. 
ORDER —For the reasons recorded by 
the learned Sessions Judge I am of the opi- 
nion that itis not proved that the motor lorry 
in question was used for plying for hire. 
I accordingly quash the convictions and 
direct that the fines, if realised, be refunded 
to the petitioners. 


LAHORE HIGH CCURT. 
FULL BENCH. 
Crvin MiscgLLANEOUS PETITION No. 163 oF 
0 


J anuary 2, 1931. 
Present :—Justice Sir Alan Broadway, Kr., 
Mr. Justice Dalip Singh and Mr. Justice 


‘Tapp. 
FEROZE SHAH-—PsrITIONER 


rersus 
INCOME-TAX COMMISSIONER, 
PUNJAB—RESPONDENT. 

Income-tar Acs (XI of 1922), s; 66 (8)—Letters 
Patent (Lahore), cls. 10, 29—Order of High Court re- 
fusing to direct Commissioner to state case—Appeal to 
Privy Council, whether lies—Judgment’, meaning of. 

An order under s, 66 (3), Income-tax Act, refusing 
to issue mandamus against the Commissioner of 
Income-tax directing him to state a caseis a final 
judgment and is appealable to the Privy Oouncil 
ifthe value of the subject-matter involved exceeds 
Bs. 10,000. . 

:Mr. Gobind Das, for the Petitioner. 

“Messrs. J. N. Aggarwaland Amar Nath 
Chona, for the Respondent. 

JUDGMENT. 

Broadway, J.—The question referred 
to this Full Bench is whether in a case 
where the subject-matter involved is 
Rs. 10,000 or more in value, does the refu- 
sal to issue à mandamus give the applicant 
an. appeal to the Judicial Committee as of 
right? The circumstances under which 
this question was referred are detailed in 
the order of reference, dated 6th May, 1930. 
Briefly one Khan Sabib Mian Feroze Shab 
Kaka Khel, moved this Court under s. 66 (3), 
Income-tax Act. 1927, foran order direct- 
ing.the Income-Tax Commissioner of the 
North-West Frontier Provinces to state a 
càse on certain questions in connection with 
his assessment for the year 1927-1928, 
which assessment had been based on his 
income for the year 1926-1927. Itwas held 
that no question of law being involved the 
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mandamus could not issue. Against this 
order refusing to direct the Income-ta¥ 
Oommiesioner to state a case the petitioner 
desired to prefer an appeal to His Majesty 
in Council, 

It was claimed that having regard to the 
provisions of cl, 29, Letters Patent of this 
Court, the petitioners had a right to the 
certificate prayed for inasmuch a8 thesum in- 
volved exceeded Rs. 10,000. Mr. Jagan Nath, 
on behalf of the Income-tax authorities 
urged that the order refusing to grant the 
mandamus was nota judgment passed on 
the original side of this Court, and further 
that it was not necessarily final. It haa been 
held by a Division Bench of this Oourt in 
Tora Mal Utiam Chand v Commissioner of 
Inceme-Tax, Punjab and N. W. F, Pro- 
vince (1), that an order of a single Judge 
of the High Court dismissing an application 
made under s, 66 (3), Income-tax Act, on 
the ground that there was no question of 
law is a final judgment and ie appealable 
under cl, 10, Letters Patent. It is true that 
for the purpose of that case cl. 10, Letters 
Patent, alone was considered and that it was 
not necessary to hold that the judgment was ` 
afinal one, It was, however, clearly held 
that an order refusing a mandamus was a 
judgment, and in this view Iconcur. That 
the judgment refusing a mandamus was 
final is also to my mind perfectly clear. The 
only quesion for decision on an application 
under s. 66 (3) Income-tax Act, ia whether a 
mandamus should or should not issue. A 
decision to the effect that it should not issue 
is, therefore, a final one so faras this Court 
is concerned. The refusal must, therefore, | 
in my opinion, be regarded as a final judg- 
ment. As pointed out in my order of refer- 
ence the refusal of theapplication was made 
in the exercise of this Court's original jurie- 
dicticn, I would merely refer to page 732 
of 47 Bombay Tata Iron Steel Co. Ltd., v. 
Chief|Resenue Authority, Bombay (2), and to 
the remarks already cited by me. 

I would, therefore, hold that an order 
refusing to issue a mandamus must be passed 
by this Court onits original side and 
amounts toa final judgment, and that, 
therefore, the question referred should be 
answered in the affirmatiye h 

Dalip Singh, J.—I agree. 

Tapp, J.—I agree, 

A Reference answered in affirmative. 

(1) 2 Income-tax Cases 301: `” 

(2) 74 Ind. Cas. 469; A. I. R, 1923 P. O, 148; 59 L A. 
212; 47 B. 724; 21 A. L.J.675; 25 Bom. LR. 908 
(1923) M, W. N. 603; 45 M. L. J. 295; 18 L. W. 372 
38 O. L. J. 16; 9 O. &, A. L. R, 783; 33 M. L. T. 301; 
28 C W. N 307 
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 RANGOON HIGH COURT. 
Oivi Raviston No. 70 or 1930, 
January 13, 1931. 
Present :—Mr. Justice Otter. 
MA MYA THIN-—APPLICANT 
versus 

MA OHU AND ANOTHE&— RESPONDENTS, 

Civil Procedure Code (Act V ef 1908), s. 115—Order 
vefusing leave to sue in forma pauperis—Revision. 

An order refusing permission to bring a suit as a 
pauper is subject to revision in an appropriate case. 

Obiter .—There is no difference for the purpose of 
revision between an order refusing and one allowing 
permission to sue in forma pauperis. 

Muhammad Ayab v. Muhammad Mahmud (3), .Ma- 
hadeo Sahai v. Seeretary of State for India in 
Council (9) and Sbankar Ban v. Ram’ Deo (10) not 
followed. 

, Maung Pe Kywe v Ma Shwe Zin (13) and Ma Shop- 
Jambi v. Mubarak Ali (14), followed, 

Civil revision from fan order of the 

Sub Divisional Court, Mandalay, in Civil 


‘Miscellaneous No. 87 of 1929, 


Mr. P. K. Bose, for the Applicant. 

Mr. A, C. Mukerjee, for the Respondents. 

JUDGMENT.—This is an application 
to revise an order refusing permission to 
the applicant to bring a suit as a pauper 
against the two respondents. 

The first question tobe decided is whe- 
ther proceedings in revision are open to 
the applicant; and as willbe seen, there has 
been seme conflict of authority upon this 
point. 

There can be no doubt, I think, that an 
appeal does not lie in such a cese for the 
question to be determined is & preliminary 
one, and there are special rules framed 
under O, XXXIII dealing with the presenta- 
tion of an application for permission-to sue 
888 pauper and the various formalities to 
be observed ` 

Rule 8 of this Order seems to me to be 
conclusive, It provides that when an ap- 
plication (for permission to sue as a pauper) 
is granted, it shall be numbered and re- 


.gistered and shall be deemed the plaint in 


the suit, and the suit shall proceed in all 
other respects as a suit instituted’ in the 


ordinary manner, 


The order, therefore, is obviously not a 
decree, preliminary or otherwise ; for it was 
not made by way of adjudication upon any 
matter arising in the course of the suit. 
Upon this part of the case I might refer to 
the Secretary of State for India in Council 
v. J illo (1). 

In considering whether revision proceed- 
ings lie or not, it must be borne in mind 
that under s. 115 of the Oivil Procedure 


* (021 A. 133; A, W, N. 1898, 204. 
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Code, it is only where a''case" has been 
“decided,” that such proceedings lie. : 
Moreover, should the decision called in 
question be upon a“'case decided,” it will 
then be necessary to consider whether it . 
falls within any of the succeeding provisions 
of this section, The question has received 
attention, however, in certain decided casee, 
and I have referred to a number of them 
in my judgment in Civil Revision No, 144 
of this Court. This was an application to 
revise an order refusing leave to appeal as 
a pauper, but as I there remarked, I can see 
no real distinction between the matters to 
be considered. I would, however, mention 
the case of Muhammad Husain v. Ajudhia 
Prasad (2), Part of the head-note 


‘is :—“ All orders passed under s. 407 of 


the Code of Civil Procedure (which corres- 
ponds tor. bof O. XXXIII of the present 
Oode) are not excluded from the exercise of 
revisional powers of the High Oourt...... x 

In that case, although the point was taken 
that proceedings in revision would not lie, 
it does not seem to have been suggested, in 
terme, that the mattersought to be revised 
was equivalent to “a case decided" within 
the provision of the Civil Procedure Code 
to which Ihave referred. It is clear: from 

the report that in the view of the learned 
single Judge of that Oourt who tried the 
case, the lower Court had not applied its 
mind properly to the relevant circumstances 
for his consideration. 

In Muhammad Ayab. v. Muhammad 
Mahmud (3) it was held that no 
application in revision will lie to the High 
Oourt, from an order granting an application 
for leave to sue in forma pauperis, Pre- 
vious decisions of the Allahabad High 
Court were referred to; and itis clear from 
the judgments in the case, that the Bench 
drew & wide distinction between a case 
where an application for revision was 
rejected and a case where it was allowed, 

It is alsoclear that this distinction was 
drawn upon a consideration whether such 
rejection or grant could be said to be a cage 
decided. Ohamier, J. at page 625* of the 
report said :—It “appears to me that there 
is a clear distinction between the case of an 
application for permission toeueor appeal 
in forma pauperis being dismissed or 
rejected, and thecsse in which a similar 
application is allowed. Inthe former it 


(2) 10 A. 467; A. W. N. 1888; 179. 
(3) 6 Ind. Cas. 831; 32 All. 623; 7 A. L. J. 741. 
M M À————— 


*Page of 32 A.—[ Ed]. 
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. may be said that the case had been decided, 
while in the latter the order appears to be 
merely interlocutory.” 

I would point out at this stage, that even 
if the order complained of was passed upon 
an interlocutory proceeding only, there is 
considerable body of authority in other 
Courts of India and also: in this Province, 
to the effect that such orders are subject to 
revision ; see Jupiter General Insurance 
Co, Ltd, v. Abdul Aziz (4), : 
M. M. Chetty: Firm v. P. L. N. 
N. Narayanan Chatty (5). Dhapi v. Ram 
Pershad (6), Sree Krishna Doss v. Chandook 
Chand (7) and Mani Lal v. Durga Prasad 
(8), It will be necessary to refer to this 
aspect of the case at a later stage. 

In Mahadeo Sahai v. Secretary of 
State for India in Council (9), Waleh, 
J., expressed the opinion that no 
application in revision under s. 115 of the 
Code will lie from an order rejecting an 
application for leave to sue in forma pau- 
peris. 

The matter dóes not rest here. however; 
for in Shankar Ban v. Ram Deo (10), it 
was held by Walsh, J. aud another 
learned Judge of that Court, that no revi- 
sion lies from an order rejecting an applic- 
ation to sue in forma pauperis, The Bench 

‘did not agree with the view of Ohamier, J., 
in Muhammad  Ayab's case (3) as to the 

. distinction between the rejection and grant 

ofsuch an applieation. I would refer also 

to Sumatra Devi v. Hazari Lal (11). 

The distinction is.certainly a fine one, for, 
although it is true that upon & decision to 
dismiss, no further step in the case can be 
taken, yet, the real question may well be as 
to whether the particular proceeding could 
be called a case ornot. Whatever it was, it 


was: certainly decided, and the mere fact - 


that in the case of a grant of leave the 
application becomes, under r. 8 of O. 
XXXIII of the Code, the plaint 1n the suit, 
the essential and only matter sought to be 
called iu question was once and for all de- 
termined, 

Moreover, what was decided was not in 


(4) 76 Ind. Cas. 482; 1 R. 231; A. I. R. 1924 Rang. 2. 
(5) 64 Ind, Cas. 821; 11 L. B. R. 65. 
(6) 14 C. 768. l 
a) 4 ind. Cas. 509; 32 M, 334; 5 M. L. T. 125; 19 M, 
8) 80 Ind. Cas, 667; 3 Pat. 930; 5 P.L.T. 425; (1924); 
Tek fii A. LR 1924 Pat. 673. 
hd. Oas. 255; 44 A. 248; 20 A. L. J. 55; A.L 
R. S L. | nap 
(10) 94 Ind. Cas. 484; 48 A. 493; 24 A. L. J. 557; 
ae a a sane 
nd. Oas.1; A. I. R. (1930) All. 758; (1930 
A. L. J. 901; 52 A. 997. ne SS 
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issue in the suit, but something entirely 
separate and distinct, viz, the question 
whether the applicant should be granted 
leave or not. 

It ie true that it might be argued that 
such application (especially where it was 
granted) was in the nature of an inter!osuto- 
ry application, but baving regard to the 
authorities which I have already mentioncó, 
this would seem to me to make no diffei- 
ence. The matter is clearly one of some 
subtiety; and in the present case, beyond 
giving expression to the view already 
stated, I do not propose to decide here 
whether the proceeding is interlocutory or 
not. Upon this point I might refer to P. 
Baba Sah v. V. M. Purushothama Sah (12). 

If it is, in view of the cases I have referred 
to in this, and the Calcutte, Madras and 
Patna High Oourte, revision must lie. If 
itis not, I think that it might well be held 
that the determination of euch a question 
is a case decided. That thie is 80, both 
where the application is granted and also 
where it is refused, ceems to follow from 
the nature of the proceeding. The question 
raised in the case is as much decided in the 
one as in the other. 

It is unnecessary, however, to do more 
than hold (as I do) that revision lies in the 
present case. I am fortified in this conclu- 
sion by the knowledge that revision has 
been held to lie in cases of decision upon 
interlocutory matters. Moreover, I might 
mention that in two recent cases in this 
Oourt (though the point was not taken) 
revision proceedings were heard. I there- 
fore, feel bound to hold that the remedy is 
available in the present case; see Maung Pe 
Kywe v. Ma Shwe Zin (13) and Ma Shop- 
jambi v. Mubarak Ali (14), 

The question for me now is, therefore, 
whether the lower Court acted illegally or 
with materialirregularity, and if so, whe- 
ther grave hardship to the applicants re- 
sulted. I have little hesitation in answering 
this question in the negative. 

The evidence, war, it is true, somewhat 
slender. The onus was upon the applicant, 
however, and the lower Oourt was not 
satisfied as to herstatus a8 & pauper. It 
is true that there was evidence in support 
of her allegation, but her application failed 
unless her contention thatshe was left out 


(12) 85 Ind. Cas. 201; 48 M. 700; 20 L, W. 845; 35 M 
L. T. 136; 47 M. L. J. 932; A.I R. 1925 Mad. 167. 
(13)1181nd. Cas 415; 7 R. 359; A. I. R. 1929 


ang. 128. 
(14) 120 Ind. Cas. 131; 7 R. 361; A. I. R, 1929 
Rang. 273. i j : 
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of the partition of her natural parents’ 
estate was established. This depended 
mainly upon the contention that she was 
adopted in Kittima adoption by U Tint 
and Ma Hmi. The only real evidence as to 
this was given by Ma Ma Khin who is now 
looking after the applicant and is clearly 
antagonistic to the respendente, 

The Sub-Divisional Judge was not satisfied 
with her evidence, and in face ofthe 
evidence of Ma Shu I cannot hold that in 
doing so his action was illegal or materially 
irregular, I do not say thatI might not 
have come to another conclusion, but that 
would not justify interference in revision. 

That being so, the application must be 
dismissed, but in the circumstances, I 
make no order as to costs in this Court. 

A. Application dismissed. 


RANGOON HIGH COURT. 
Orvic Revision No. 144 or 1230. 
January 13, 1930. 

Present ;—Mr. Justice Otter. 
MAUNG SAN SHWE AND ANOTHER— 

APPLIOANTS 
versus 
Haji KO ISHAQ —RzsPOoNDENT. 

Civil Procedure Code (Act Vof 1908),s. 119 —Revision 
.—Interlocutory order—Order rejecting application 
for leave to appeal as pauwper—Interference. 

An order refusing permission to appeal as a pauper 
is open to revision under s, 115, Civil Procedure Code. 
in a proper case. 

The word ‘case’ is wide enough to include 
any interlocutory order and even though there 
may bean appeal from the final decree, that consi- 
deration will not prevent (in a proper case) inter- 
ference in revision, ; 

Jupiter General Insuranee Co, Lid., v. Abdul 
Aziz (4) S. R. M. M. Chetty Firm v. P. L. N. N. 
Narayanan Chetty (5), Dhapi v. Ram Pershad (6), 
Sree Krishna Doss v. Chandook Chand (T) and Mant 
Lal v. Durga Parasad (8), and other cases referred to. 

Oivil revision from an order of the 
District Oourt, Mandalay, in Oivil Miscel- 
laneous No. 106 of 193). l 

Mr. Sanyal, for the Applicants. 

Mr. Mukerjee. for the Respondent.. 

JUDGMENT .—This is an application 
to revise an order of the District Judge at 
Mandalay refusing permission to appeal as 
a pauper. . 

The first question is as to whether proceed- 
ings in revision, are open to the appli- 
canis. If they are, it will be necessary to 
consider whether the matteris one which 
‘justified interference. 

Applications for permission to appeal 
88 & pauper are governed by the provisions 
of O. XLIV of the Civil Procedure Code: 
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and r. l of this order says “Any person 
entitled to prefer aa appeal, who is unable 
to pay the fee required for the memorandum 
of appeal, may present an application ac- 
companied by a memorandum of appeal- 
and may be allowed to appeal as a pauper 


gubject....,.. to the provisions relating 
to suits by paupers, so far as they are 
applicable,” 


A proviso to this rule lays down that 
“Gourt shall reject the application unless, 
upon & perusal thereof, and of the judgment 
and decree appealed from, it sees reason 
to think that the decree is contrary to law, 
or to some usage having the force of law, 
or is otherwise erroneous or unjust.” 

From the plain words in these provisions 
it would appear, that the application for 
permission.to appeal ás a pauper is a pro- 
ceeding entirely distinct from the appeal 
itself, 

There isa separate application, and the 
memorandum of appeal ought not to be 
considered until after the hearing of the 
application is concluded, and leave is 
granted. If anything further were required 
to show that this isso, I need only refer 
to Bai Ful v. Resai Manorbhai Bhavanidas 
(1). From this case itis clear thata Judge 
deciding an application for leave to appeal 
888 pauper, is under rio obligation td 
dismiss the appeal; in fact (except so far as 
he must consider whether thereis reason 
to think that the decree sought to be ap- 
pealed from is one to which the proviso to 
r.1,0.XLIV applies) he,has no concern 
with the appeal atall. : 

Indeed, as is élementary practice, upon 
the refasal of an application for leave to ap- 
peal as a pauper, the applicant can always 
appeal within the time allowed by limita- 
tion, provided he pays the necessary 
Oourt-fees. It may be taken, therefore, 
that the proceeding up to the decision of 
the application for leave to sue as a pauper 
isin the nature of a preliminary step, and 
is entirely distinct from the appeal itself. 
Moreover, as it seems to me, it is also dis- 
tinct from the previous proceedings sought 
to be appealed from. 

It becomes necessary then to consider 
whether the determination of such an ap- 
plication is “a case decided" within the 
maning of s. 115 of the Civil Procedure 
Oode. i 

I haye already examined this question in 
relation to appeals from the rejection or 
grantof an application to sue as & pauper see 
Ma Mya Thin by her next friend, Maung 


(1) 92 B. Bad, 
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Lay v. Ma Chu (2); and I think there can 
be little or no difference in the considera- 
tions relevant to either problem. 

In each case the decision is upon 8 pro- 
‘ceeding distinct from either the suit on the 
one hand, or the appeal on the other; and 
although it is obvious that a decision 
rejecting either application puts an end to 
that particulér proceeding altogether, yet 
I find it difficult to see why a decisicn 
granting the application does not equally 
put an end to the proceeding. The 
decision granting leave to sue or to appeal 
is no doubt followed by the suit or the 
appeal, as the case may be, but so far as I 
am able to see, the previous proceeding does 
not form part of the suit or the appeal, and 
cannot be said to be a step necessary for the 
determination of either proceeding. 

It is true that in the case of suits, the 
application, if granted, is deemed to be the 
plaint, but it would seem that this was 
provided for convenience only and, upon 
a grant of leave, che application loses its 
former character and becomes a document 
which is the firststep in an entirely new 
proceeding. 

I am aware that this view is not in accord 
with that expressed in the case of Muham- 
mad Ayabv, Muhammad Mahmud (3), This 
case related to an order granting an applica- 
fion for leave !to sue as a pauper, and 
Ohamier, J., drew a distinction between 
a “case decided” and an “interlocutory 
order.” . 

He was of opinion that the rejection of an 
application to sue or appeal asa pauper 
would be a case decided,'but that the grant 
of such an application would be an “in- 
terlocutory order" only, and in consequence 
not subject to revision. 


Now, whether or not this distinction is 
well founded, it is a distinction of small 
importance; Jor, as I had reason to point out 
in Ma Mya Thin’s case (2) it is well settled 
in this Province, and also by the High 
Courts of Calcutta, Madras and Patna that 
proceedings in revision are competent in 
respect of ‘interlocutory orders See 
Jupiter General Insurance Co. Lid, 
v. Abdul Aziz (4) S. R M.M. Chetty Firm 
v. P. L N N. Narayanan Chetty (5), Dhapi 
v. Ram Pershad (6), Sree Krishna Doss 


(2) 182 Ind. Cas. 705; 9 R 86, 
(3) 6 Ind. Cas. 831; 29 A. 623; 7 A. L. J. 741. 


MAUNG BAN BHWE 9, KO 18HAQ 


(4) 76 Ind. Cas. 482; 1 R. 231; A.I, R. 1924 Rang. 


'(5) 64 Ind. Cas, 921; 11 L. B. R. 65, 
: (6) 14 O. 788. 
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v.Chandook Chand (7) and Mani Lal v. 
Durga Prasad (8), 

The Courts in Allahabad and Lahore, 
however, have taken a different view upon 
the general question whether revision lies 
upon interlocutory orders and this may in : 
part at least account for the view expressed 
by Chamier, J. : 

The matter so far as decisions upon ap- 
plication for leave to sue or appeal as a 
pauper are concerned, is not without autho- 
rity and it is somewhat curious that 
almost all the reported cases have been 
decided by the Allahabad High Court. 

The first case I would refer to is Muham- 
mad Husain v. Ajudhia Prasad (9). The 


‘Court exercised revisional powers, but I 


would observe that the case was an 
exceptional one upon the facts. This was 
a case where leave to sue was refused. 

Jn the case of the Secretary of State for 
India in Council v. Jillo (10) it was 
decided that no appeal lies from an order 
rejecting an application for leave to appeal 
asa pauper. But the Court was of opinion 
that the case was an extraordinary one, and 
directed that it should be treated as a case 
in. revision under s.,622 of the old Oode of 
Civil Procedure; see also. Ma Zhan Myint 
v. Maung Ba Thein (11). 

In Muhammad Ayab’s case (3), as I have 
shown, it was held that no application in 
revision will lie to the High Court from an 
order granting an application for leave to. 
sue in forma pauperis, 

In Mahadeo Sahai v. Secretary of 
State for India in Council (12) where an 
order rejecting an application for leave to 
sue was under consideration, it was held by 
Walsh, J., that no revision lay, but his 
opinion in that case was obiter merely. 

In Shauran Bibi v. Abdus Samad (13) 
revisional' powers were exercised where 
leave to sue was refused; but the. point does 
not seem to have been taken that the Court 


. had no power to take this course. 


In Shankar Ban v Ram Dei (14) a Bench 
held that no revision lies from an order 


(7) 4 Ind. Cas, 509; 32 M. 334; 5 M. L. T. 125; 19M 
L. J. 307. 


(8) 80 Ind. Oas. 667; 3 Pat. 930; 5 P. L. T. 425; 
(1924) Pat.254; A. I. R.1924 Pat. 673. 

(9) 10 A. 467; A. W. N. 1888; 179. 

(10) 21 A. 133; A. W. N. 1898; 204. 

(11)95 Ind. Cas, 523; 4 R. 20; 5 Bur. L.J. 6; 
A. I. R. 1926 Rang. 110. : 

(12) 65 Ind. Cas. 255; 44 A. 248; 20 A. L. J. 55; 
A. I. R. 1922 All. 1. 

(13) 78 Ind. Oas. 538; 45 A. 548; 21 A. L.J. 448; 
A. I. R. 1923 All. 577. 

(14) 94 Ind.Oas. 484; 48 A. 493; 24 A. L, J, 557 
A.L.R.1996 All 446. . : 
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rejecting an application to sue in forma 
pauperis. This decision followed Mahadeo 
Sahai's case (12). 

Bo far, I suppose the balance of authority 
in the Allahabad High Court is against the 


competeney of revisional powers, at least 


where an application to sue as a pauper has 
been rejected. 

* The matter does not rest here, however; 
for in the case of Sumatra Devi v. Hazari 
Lal (15) (which I can only find reported in 
the All India Reporter), and which was a 
case where the lower Court had not held an 
enquiry into the question of pauperism at 
all, a Bench of that High Court held that 


there was a refusal to exercise jurisdiction, 


and that revision would lie in respect of 
the order dismissing the application to 
sue as a pauper. Part of the headnote is: — 

“When the matter is altogether at an end 
and the plaintiff is entirely out of Court 
because his application has been rejected 
the order though not a. decree cannot be 
strictly speaking, treated as a mere inter- 
locutory order in the course of the trial of a 
pending suit. A definite case should be 
deemed to have ended with an order of the 
Oourt rejecting an application to sue as 


pauper because if the Court-fee is not paid: 


subsequently the claim of the pauper cannot 
be proceeded with.” 
_ It is clear, therefore, that the most recent 
pronouncement from this High Court is in 
favour of the application of revisional 
powers ina proper case of refusal of leave. 
The learned Judges in that case reviewed a 
number of previous authorities. 
It would seem, therefore, that the 
decisions of the High Oourt of Allahabad 
would not, of themselves, afford very strong 
material in support of the contention that 
revision does not lie, at least, so far as rejec- 
tion of application for leave to sue or appeal 
-a8 a pauper are concerned, 
The matter does not rest here however; 
for, in the case of Maung Pe Kye v. Ma Shwe 
" Zin (16) a single Judge of this High Oourt 
dealt with an application io revise a 
decision rejecting a petition for leave to sue 
888 pauper. The application for revision 
was dismissed. Again,in Ma Shopjambi v. 
Mubarak ¿Ali (17) a Bench of this High 
Court dealt with an application to revise 
an order refusing leave to sue as a pauper; 
. but in neither of these cases was the point 
(15) 125 Ind. Oas. 1; A. I.R. 1930 All. 758; (1930) 
A. L. J. 902; 52 A 927. 


~ (16) 118 Ind. Cas. 415; 7 R. 359; A. I. R. 1929 
Rang. 128. - 


(17) 120 Ind, Cas. 131; 7 R,.361; -AnI R. 1929 


“Rang. 173. 
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now under consideration taken. In the case 
of Nassiah v. Vythalingam Thingandar (18) 
a Bench of the late Ohief Court considered 


- a similar revision application, but did not 


decide the question now under review. 
Upon the whole it may be said, I think, 
that the balance of authority supports the 
view that revision" proceedings are 
competent at leastin acase where leave to 
eue or appeal as a pauper is refused. 

Upon the authorities, therefore, and also 
because I am of opinion that if revisional 
powers can be exercised upon interlocutory 
matters, they should also be exercised upon 
the proceedings now under consideration. 
I think { must hold in the present case that 
the rejection of the application was a case 
decided, and subject to: revision. Further, 
though it is unnecessary to decide the point . 
here, I can see no real distinction between 
the rejection and: the grant of an application 
for leave. 

Ieome to this conclusion quite apart 
from the question whether the proceeding 
is in either of its results interlocutory or - 
not;but as I have indicated, and in view of . 
the cases I have mentioned, even if the 
proceediag is an interlocutory one, I should 
be bound to hold that revision lies. 

The next question is, therefore, whether 
this is a case where revisional powers ought 
to be exercised. 

The suit was on two promissory notes, 

as to which the first applicant, Maung San 
Shwe, denied liability and execution, while 
the second applicant, Ma Thein Tin, 
admitted that she herself signed the notes: 
and also that she placed the name of Maung 
San Shwe together with her own at the foot 
of the documents. 
' The documents run throughout as though 
the promissors were botn the applicante, 
whe jointly and severally promised to repay 
the principal sum of money. 

The suit was decreed as against both, 


‘and upon application for leave to appeal as 


a pauper, the learned District Judge said 
that the documentary evidence was ample 
to prove that theapplicants were ostensibly 
in partnership, and that as the only result 
of an appeal would probably be an order 
directing amendment of the pleadings, and 
reframing of' the issues, he rejected the 
applieation. These remarks were directed 
to the contention that the lower Court had 
failed to frame proper issues, and had given 
a decree against the first applicant, secause 
in ite view the transaction was entered in:o 


- (18) 16 Ind. Cas; 83; 6L. B. B. 117; 5 Bur. L.T, 
12 - . RENE : 
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witlithe two- applicants trading as joint 
partners. Ve. cele ME. Lati 

. The question for me is whether I should 
hold that the learned District Judge should 
have had “reason to think that the decree 
was contrary to lawor to some usage having 
the force of law, or was otherwise erroneous 
or unjust;" and if so, whether he, was acting 
illegally or-with material irregularity, The 
question then will be whether this is a ease 
where revisional powers ought to be 
exercised. 

It was suggested to methat the meaning 
of the proviso to the ruleis that a Judge 
‘has absolute discretion and that unless it 
can be shown that he was actuated by 
reasons which fell outside those materials to 
the considerations before him, his decision 
cannot be interfered with. ; 

.. Ib seems to.me that this may go too far; 
for, upon the plain wording of the provision, 


it would appear clear that there must be. 


. gome material, either upon ` the application, 
or-upon the judgment and decree from 
which ke could have reasonably formed the 
opinion that the case fell within the proviso. 

The case of , Peram Chennamma In re (15) 
was cited by Mr. Sanyal in his able argu- 
ment for the applicants. This was a Letters 
Patent Appeal from an order of a single 

. Judge. In .that case .a single Judge 
in rejecting the application, had 
merely quoted the words ofr. 1 of O. XLIV 
of the Code and observed that the require- 

. ments were not fulfilled. In the course of 
the judgment of the Bench, a previous deci- 
sion of thesame High Court was approved 
where, as the apppealraised.a substantial 


question of law, an order refusing leave was 


reversed. 

In an unreported case of the Madras High 
Court also referred to in the judgment in 
Peram Chennamma's case (19) a Bench had 
apparently stated that theappellant whose 
leave to appeal as a pauper hed been 
refused, “had.a prima.facie good case.” 
The learned. Judges also pointed out that 
it is not necessary that the lower Oourt 
should arrive at the definite and final con- 
clusion that.the decree complained against is 
contrary to law or otherwise erroneous 
or unjust. i 

I am not sure that I.feel myself able to 
agree with the view approved .ofin Peram 
Chennamma's case (1) viz, that all that is re- 
quired is a prima facie gcod case. Thie,with 
respect to the view expressed by the learned 
Judges, seems to me to .go beyond the 


' (19) 122 Ind. Oas. 237; 53. M. 245; 31. L, W. 76; 98 M. 
L.J.198 A. I, R, 1931 Mad. 198, ; 
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words of the proviso. Without, however, 
expressing any opinion as- to the accuracy 
or otherwise of this view, I am o 
opinion that in the present case it cannot 
be said that the learned Judge should be 
held to have had reason to think that the 
decision was within the words of the 
proviso. : 

It is perfectly clear that upon. the evi- 
dence & partnership in the very business 
between the two applicants was established 
beyond any possible doubt. The debt to 
the respondent in the present case wasin 
respect of goods supplied for the purpose 
of the partnersbip business. It seems to me 
that this case was obviously one where it 
would have been a waste of time to send the 
ease back for amendment of the plaint and 
further issues tò be framed. Had that 
course been taken the respondents must 
have succeeded. d 

Moreover I observe thatthe matters upon 
which the trial Gourt based its decision were 
disclosed in an application under s. 30 of the 
Oode of Civil Procedure, where it was sought 
toestablish that both the applicants are 
carrying on their business andjtrade together, 

Againthe lst and 2nd. issues, as framad, 
would seem to me to cover substantially the 
necessary ground. 

There is muck evidence, both oral and 
documentary upon the point, and Ido not 
think this is a case where the provisions, for 
instance, of s. 93 of the Evidence Act 
could be said to have been transgressed; 
for the evidence given was directed to show 
the relationship between the parties to the 
action, and not to show the meaning of the 
promissory note or to supply defects in that 
document. Such evidence would also be 
admissible to show the course of dealing 
between the parties; see as to this s. 8 of 
the- Evidence Act and cases collected at 
Note 5 to that section on page 145 of the 8th 
Edition of Woodroffe’s Law of Evidence. 


There is also authority for the proposi- 
tion that a man may sign a promissory 
note by getting some one to write his 
name for him; see Nga Myat Thin 
v. Nga Mye (20). Now there is ample 
evidence to show that this was done in 
the present case. In any event, so far as 
I am able to see, it cannot be successfully 
argued that the learned Judge had any 
real reason to think that the decree was one 
falling within the proviso to r. 1 of 
O. XLIV. I would point out that 
the application must be. rejected unless 


` (20) (1907-09) 11 U. B. R. Execution Signing p. 1, 
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the Judge had reason to form the opinion 
which I have mentioned. That being so, 
it seems impossible to hold that the Judge 
was acting illegally or with material 
irregularity. 

Moreover this is a revision case, and this 
Oourt would not interfere except where 
grave hardship would result in & refusal. 

I am satisfied beyond all doubt that so 
far from hardship resulting to the appli- 
cants by refusing to interfere, hardship 
might well result to the respondent by such 
interference. It was suggested by Mr. 
Sanyal that the case ought to go back in 
order that the question of partnership 
should be thrashed out. He said that an 
opportunity should be given for the pro- 
duction of partnership books and so forth. 

Now,it is perfectly true that no direct 
allegation of partnership between the appli- 
cants was raised upon the plaint, nor do the 
issues framed directly cover such an issue. 
As I have already indicated, however, this 
very question was brought to the knowledge 
ofthe applicants by a petition filed on 
behalf of the respondent. 

An examination of the evidence also 
clearly shows that the matter was all along 
before the Court, and if it had been desired 
to call such evidence as is now suggested, 
an effort should have been made to do so 
long ago. 

Moreover, the learned Judge obviously 
had this aspect of the case before him, and 
the mere fact that he omitted to have the 
pleadings amended, anda more satisfactory 
issue framed, when the only result of so 
doing must have been that the respondent 
would have succeeded, cannot possibly 
amount to hardship upon the applicants. 


For all these reasons, therefore, I have 
no doubt at all that this is not & case where 
this Court should interfere in révision; and 
the application, therefore, is dismissed with 
costs. Ádvocate's fee three gold mohurs. 


A. Application dismissed, 
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RANGOON HIGH COURT. . 
OximinaL APPEAL No, 285 or 1931. 
May 8, 12381. 
Present :—Mr. Justice Dunkley 
NGWE YON AND ANOTHER—AÁPPELLANTS 
versus 
EVUPEROR—OppositE Party, 


.Penal Code (Act XLV of 1860), s. 853—Publie 
servant—In execution of his — duty'—BExercise of 
official duties in grossly illegal and outrageous 


manner—Assault—Offence, whether falls under s. 358. 

Where an officer exercises his official duties in a 
grossly illegal and outrageous manner he cannot 
be deemed to be a public servant in the execution of 
his duty, so as'to bring an assault against such 
officer within the [purview offs. 353, Indian Penal 


Code. 
Oriminal appeal against an order of the 


Sessions Judge, Toungoo, dated the 14th 
February 1931, in Sessions Trial No. 38 of 
1930. 

Mr Wellington, for the Appellants. 

JUDGMENT.—The two appellants 
have been convicted of the offence of 
assaulting a public servant in the execution 
of his duty as such public servant under 
8. 353 of the Indian Penal Code, and have 
been sentenced to undergo 4 months 
rigorous imprisonment and also to pay a 
fine of Rs. 50 each. 

The public servant concerned was F. V. 
Websteran Extra Assistant Conservator of 
Forests. The learned Advocate for the 
appellants has been content to admit the 
facte as found by the learned Sessions Judge 
at the trial and has argued the case on the 
findings of the learned Sessions Judge. 

It is clear from the evidence that Web- 
ster acted in a most high handed manner, 
and that the whole trouble arose through 
his outrageous conduct. He has admitted 
in his own cross ex3mination that he is 
in the habit of acting in an illegal and 
high-handed way in the execution of his: 
duties, and his action in s pes case 

nnot be too strongly condemned. | 
OR the morning ihe 23rd April 1930, 
Webster went to Maubin village, and there 
he seized two illicit‘saw pits, He failed to 
discover the owners of these saw pite, and 
so he proposed to burn them with the 
timber contained therein, but U Kyaw 
Hla, who was one of the accused before the 
Oourt of Sessions, and is an old man of 
fifty five and apparently a lugy? of Maubin 
village, suggested that the burning of these 
saw pits would entail the risk of burning 
down the village, and he undertook to 
dismantle thesaw pits which he aid with 
the assistanceof villagers. Webster then 
had all the illicit timber marked, but left 
no one in charge of it, He himself went to 


T3 


ihe neighbouring village of Tawkywe 
where there is a bungalow. On the next 
morning, that is, the 24th April,he returned 
to Maubin, and as one might expect, found 
that all the illicit timber had been removed 
during the night. He sent his subordinates 
out to search for the missing timber, while 
he himself remained near the dismantled 
.6aw pits, with U. Po. Tin, the headman of 
the Thitpyuseik Village (P. W. No. 3) and 
the Headman says that Webster was ina 
fearful rage because cf the removal of this 
timber. After they had remained near the 
dismantled saw pits for some little time as 
no one suspicious came near them, Webster 
told U Po Tin that he was going to U Kyaw 
Hla's house, as he says, to arrest the appel- 
lant, Tun Shwe, but U Po Tin says with 
the intention of arresting U Kyaw Hla. 

It should be mentioned that the appel- 
lant Tun Shweis U Kyaw Hla's son, and 
the appellant Ngwe Yon, is U Kyaw Hla's 
nephew. There is no evidence whatever to 
connect U Kyaw Hla or either of the ap- 
pellants with these illicit saw pits at 
Maubin Village, and I do not understand 
the remark of the learned Sessions Judge 
that Webster had a right to arrest U Kyaw 
Hla. Webster did not suggest that he had 
received any information to connect U Kyaw 
Hla or either of the appellants with these 
Forest offences, and he commited the 
offence of criminal trespass by entering 
U Kyaw Hla's house in a rage with the 
intention of arresting U Kyaw Hla or Tun 
Shwe, and he certainly had no right to 
arrest either Kyaw Hla or Tun Shwe, 
Throughout he acted with gross illegality, 
and the finding of the learned Sessions 
Judge that he was assaulted in the exe- 
cution of his duty as a public servant was 
undoubtedly wrong. 

As regards ihe subsequent events, the 
learned Sessions Judge has rightly held 
that Webster fabricated his evidence, and 
exaggerated the attack which was sub- 
sequently made upon him, in order to 
cover up his own illegal acts, and the 
learned Sessions Judge has correctly ac- 
cepted the evidence of the independent 
witnesses U Po Tin (P. W. No. 3) U Hpyan 
(P. W. No. 8) and U Shwe Sa (P W No. 9) 
as: to these subsequent event, 


Webster entered U Kyaw Hla's house: 


followed by U Po Tin. As U Kyaw Hla 
was not found in the house, Webster 
entered the bedroom of Ma On Yin, whoisU 
Kyaw Hla’s daughter. Ma On Yin there- 
upon ealled.out to her father to come to her 
assistance, and U Kyaw Hla then entered 
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the house. He was met by Webster at 
the top of the stairs near the kitchen, and 
Webster asked U Kyaw Hla who he was, 
and the latter replied in a respect- 
ful manner that he was Maung Kyaw Hla. 
Thereupon Webster caught hold of U 
Kyaw Hla's hand and U Kyaw Hla struggl- 
ed to free himself, whereupon Webster hit 
U Kyam Hla on the forehead with a case 
which Webster admits, had a knob at the 
end of about the size of a rupee. This 
blow caused bleeding wound above U 
Kyaw Hla's eye-brow. U Kyaw Hla then 
made an attempt to fist Webster in reta- 
liation but Webster kicked U Kyaw Hla 
in the abdomen and the latter fell down. 
Then U Kyaw Hla tried to seize sickle 
which was lying near by but before he 
could doso, Webster caught hold of his 
hand, and dragged him down to the stairs 
of the house and in doing so Webster 
slipped and fell to the ground, and U. 
Kyaw Hla was pulled down with him. 
They both got up and Webster then again 
kicked U Kyaw Hla in the abdomen, and 
the latter fell down again. He got upand 
again attempted to first Webster, but U Po 
Tin intervened, and pushed U Kyaw Hla 
away. Meanwhile, when this struggle began, 
Ma On Yin shouted to the villagers for 
help, and some 25 or 30 villagers collected, 
and it is obvious from the injuries that 
Webster received that the villagers began 
to attack him. Webster then ran away 
towards Hledon village followed by the 
villagers. When he got to Hledon Ywathathe 
ran into the house of U Shwe Sa (P.W. No. 9) 
and ‘obtained protection. Webster himself 
says that three or,four of the villagers follow- 
ed him into this house, and that he had to 
barricade himself in a room, but, W Shwe 
Sa says that none of the villagers entered his 
house and that they went away when 
Webster had been placed in the inner 
room for safety. 

U Hpyan (P. W. No. 8) who saw the 
villagers of Maubin chasing Webster, has 
stated that he saw the appellants Tun 
Shwe and Ngwe Yon, among the villagers 
who were chasing him, and the defence has 
accepted this evidence as correct. There” 
is no evidence at all that either Ngwe Yon 
or Tun Shwe ever struck Webster, and in 
fact U Hpyan saysthathe did not see any 
weapon in the hands of either appel- 
lants. i 

Webster was not seriously injured. He 
received sixteen abrasions and swellings 
in. various parts of his body, but it was not 


necessary to detain him in hospital. 
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It is clear that on these facts, the con- 
viction under 8. 353 of the Indian Penal 
Oode cannot stand. Webster was not at 
that time acting in the exercise of his 
duties, as a public servant. In fact, in 
attempting to arrest U Kyaw Hla and in 
assaulting this old man in this outrageous 
manner, he was acting illegally. But when 
Webster had recourse to flight from the 
villagers, they were not justified in follow. 
ing him, Their object was obviously to as- 
sauli or use criminal force towards him, 
and as such the villagers constituted an 
unlawful assembly under the third clause 
of s, 141 of the Criminal Procedure 
Code. 

lt is plain from the injuries received 
by Webster thatsome members of this 
unlawful assembly used force to him in 
prosecution of their common object, and 
consequently the appellants Tun Shwe and 
Ngwe Yon were really guilty of the offence of 
the rioting under s, 146 of the Indian Penal 
Code in being members of that unlawful 
assembly. They, therefore, ought to have 
been convicted of an offence uncer s. 147. 
However, in my opinion, they had con- 


siderable excuse for this attack on Webster, . 


Tun Shwe had seen his father, and Ngwe 
Yon had seen his uncle illegally assaulted 
by this officer, and it is not surprising 


that they and the other villagers were. 


provoked to retaliation against him. Con- 
sequently I cannot hold that they deserved 
more than & nominal punishment for the 
offence which they committed. 

In consequence of the sentence passed 
upon them by the learned Sessions Judge 
they were committed to jail on the 14th 
February 1931. An order for their release 
on bail was issued by this Court on the 
13th March 1931, and I consider therefore 
that the punishment which they have 
already undergone is sufficient for their 
offence. 

l therefore, alter their convictions to 
convictions under s. 147 Indian Penal 
Code and their sentences to the term of 
imprisonment already undergone. 

A. Convictions altered, 
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RANGOON HIGH COURT. 
Orvin Revision No. 360 oF 1930. 
January 20, 1930. 

7 Present :—Mr. Justice Carr, 

MEYAPPA OHETTYAR AND ANOTHER— 

PETITIONERS 
TETSUS 
U TUN HLA—RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XXI, v. 2 
(3)—Criminal Procedure Code (Act V of 1898), s. ,26— 
Penal Code (Act XLV of 1860), s. 210—Hzecution — 
of decree—Uncertified | payment—A pplication for 
prosecution of decree-holder— Power of executing 
Court to hold enquiry into fact ef payment in order 
to make complaint—Power to stay confirmation of 
sale. 

Order XXI,r. 2(3), Civil Procedure Code, does 
not prohibit the Oourt exeeuting a decree from 
holding an enquiry under s, 476, Oriminal Procedure 
Code, into an alleged payment or adjustment with 
a view to file a complaint against the decree- 
holder for an ofence under s. 210, Penal Code. [p. 
715, col. 1.] - 

' But the Court has, however, no power to direct the 
stay of the confirmation of the sale on the ground 
that the decree has been satisfied, though such 


satisfaction had not been recorded under O. XXI, 


r. 2, and that the judgment-debtor has applied to 
the Court for the prosecution of the decree-holder for 
fraudulent execution. [p. 714, col. 1.] 

Lakshman Chandra Naskar v. Ramdas Mandal (1), 
not followed. 

Civil revision from an order of the 
Township Court Zigon, in Civil Mis- 
cellaneous No. 15 of 1930. 

Mr. Anklesaria, forthe Petitioners. | 

Mr.!Ba Si, for the Respondent. 


JUDGMENT.—In Suit No. 81 of 1928 
of the Towship Court of Zigon the R.M A. 
L.RM. firm obtained a decree on the 12th 
of June, 1928, against Maung Tun Hla 
and others. Execution was applied for in 
Civil Execution No, 152 of 1928 of the same 
Court, and in the diary of that proceeding 
under date 3rd of September, 1928, it is 
noted that the judgment-debtors had been 
served with notice but were absent. On 
the same day the decree-holder's Pleader 
withdrew the application on the ground 
that he did not know what property the 
judgment-debtors had. ^ Execution was 
again applied for in Civil Exeeution No. 
75 of 1930 of the same Oourt, which was 
filed on the 26th of April, 1930. On the 
3rd of May, 1930, Maung Tun Hla filed a 
petition claiming that he had satisfied the 
decree by execution of registered-deed 
No. 50 of 1928 of the Zigon Registration 
Office, and that subsequently he had made 
over the property mortgaged in that deed 
in full satisfaction of his debts. The peti- 
tion does not state the date of either of 
these transactions, and no copy of No. 50 
of 1928 was filed, : The date of this: trang- 
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action, therefore, does not yet appear in the 
proceedings, 

The second transaction took place on the 
29th of March, 1930. A copy of the deed 
then executed is filed, but there is nothing 
on the face of it to show that it has any 
reference to the decree under execution. 

I mention these facts because in view of 
the order that I propose to pass, I think 
that it will be necessary for the Township 
Judge to have deed No. 50 of 1928 produced 
before him in order to see what are its 
terms and what its date. 

On the 3lst of May, 1930, after hearing 
Advocates, the Township Judge refused to 
consider Tun Hla's allegation of setlement 
of the decree. This refusal was based on 
the provisions of O. XXI,r.2 of the Civil 
Procedure Oode, and was undoubtedly 
correct, Then, on the 16th of July, 1930, 
Maung Tun Hla filed an application under 
B. 476 of the Criminal Procedure Cede, ask- 
ing the Court to take action against the 
two petitioners, who are the present mana- 
ger of, and an assistant in,the decree holder 
firm, for an alleged offence of fraudulently 
causing the decree to be executed. On the 
28th of July, 1930, he applied in Civil Exe- 
cution No, 75 of 1930, for stay of confirm- 
ation of the sale of his property pending 
the decision of Civil Miscellaneous No. 15 
of 1930. This application was granted by the 
Township Judge, who directed stay of con- 
firmation of the sale. 

Here the Township Judge wasundoubted- 
ly wrong. Sub.rule 3, of rule 2, of O. XXI, 
of the Oivil Frocedure Code prohibits the 
executing Court from recognizing any pay 
ment or adjustment which has not been 
certified or recorded under sub-r, 1 or 2. and 
this sub-rule was properly applied by him 
in the first instance when he refused to con- 
sider Maung Tun Hla's application. The 
fact that Tun Hlahas raised the same 
allegation in a separate proceeding has no 
effect whatever on the application of this 
sub rule and, even if the payment or adjust- 
ment should be proved in another proceed- 
ing, nevertheless, the Court cannot recog- 
nize it in the course of execution of the 
decree. 

The question of the application of O. XXI, 
r.20f the Civil Procedure Code, has re- 
cently been very fully considered by a Full 
Bench of five Judges of the Calcutta High 
Oourt in the case of Lakshman Chandra 
Naskar v. Ramdas Mandal (1). The five 
Judges came tO a unanimous decision, 


(D 118 Ind. Oas. 857; 57 C.403; A. I. R. 1999 Oal, 
374; 49 Q. L. J. 441; 93 O, W. N. 795. 
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which I accept as a correct statement of the 
law; particularly valuable, I think, is the 
following extract from pages 416* and 417* 
ofthe report:—'"Itis clear enough, nor is it 
disputed, that the third clause of r. 7, O. XXI, 
prevents the adjustment from impeding in 
any way the course of execution, The decree- 
holder can insist upon and obtain an order 
for attachment, an order for sale, an order 
confirming the sale, a. sale certificate and 
delivery of possession of the property sold. 
Is this intend ed by the Legislature to be 
provisional, asa means whereby the execu- 
tion Court may carry out its work with 
celerity, but subject to the judgment- 
debtor'sright to set it all aside by appro- 
priate proceedings based on the ground of 
fraud or on other grounds? Now, the Code 
does provide instances of an intention that, 
in some cases, an execution Court should 
act subject to check or control by the 
result of a subsequent suit, Olaims by third 
parties to property attached in execution 
are to be investigated in manner provided 
by O. XXI, r. 60 and by r. 63, the losing 
party may bring a suit to establish “his 
right.” A similar arrangement is made by 


“tr, 163 as regards claims by a third party 


which arise or are preferred at the time of 
delivery of possession. But questions be- 
tween decree-holder and judgment-debtor 
as to whether the decree has been satisfied 
or adjusted, are not so treated by the Code, 
and it is clear enough that a judgment- 
debtor, who has failed to have' an adjust- 
ment recorded, can neither bring a suit to 
set aside the sale on the footing of the ad- 
justment, nor apply under s. 4/ for any 
such relief, The former course is forbidden 
by 8, 47 and the latter by cl. 3 of 
r.20f O, XXI. He may bring a suit for dam- 
ages forthe decree-holder's breach of con- 
tract or for recovery of the money. paid 
under the adjustment: these are not ques- 
tions of execution of the decree, nor are they 
proper io be raised in a ‘Court whose duty 
is confined to executing the decree. They 
may in some wide sense be questions relat- 
ing to the discharge or satisfaction of the 
decree’, but they are not within the mean- 
ing of these words as used in s. 47. Whether 
damages be recovered or not the sale in exe- 
cution will stand: and the executing Oourt 
will neither be troubled with a dispute as 
to the fact of an adjustment nor required to 
adjust the rights of the auction-purchaser 
on ts footing that the sale has become 
void. 
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That, however, is not the main questio? 
raised in this application for revision. The 
petitioners claim that the effect of sub-r, 3, 
of r. 2, of O, XXI is to prevent the Town- 
ship Court from recognizing this alleged 
adjustment of the decree at all, and that, 
therefore,the Court cannot hold an enquiry 
under s. 476 of the Oriminal Procedure 
Code. The argument is that under s. 1¥5 
(1) (b) of the Code of Oriminal Procedure it 
is only by virtue of the fact that it has 
seizin of the execution proceedings that 
the Township Court can file a complaint 
or proceed with a view to doing so under 8. 
476 of the Criminal Procedure Oode. This 
argument is based on the use in O. XXI, 
r. 2 (3) of the words "any Court executing 
the decree" and it is contended that that 
Court cannot recognize the alleged adjust- 
‘ment for any purpose whatever. If it can- 
not, of course, clearly it eannot proceed 
under s. 476 of the Oriminal Procedure Code 
to enquire whether there was such an adjust- 
ment or not. I think however, that this 
„puts too restricted an interpretation on the 
meaning of the rule. As I understand it, 
it means that the Court cannot consider 
the alleged adjustment in the course of the 
execution of the decree in question, and 
does not go farther than that. Any other 
interpretation would, of course, have the 
effect of making that part of the provisions 
of s.2100f the Indian Penal Code, which 
relates toa fraudulent execution of a decree 
a mere nullity, for there could never be any 
prosecution for such an offence, 

If the meaning of sub-r. 3, of r. 2, of 0. 
XXI, were clearly as has been argued, the 
fact that this anomalous position would 
result would, of course, be irrelevant but I 
think that it is not clear tbat the meaning, 
which is sought to be put upon that sub-rule, 
is really its meaning. 

There have been a number of decisions— 
all somewhat old—in which the High Oourts 
of Oaleutts, Bombay and Madras have 
held that this sub rule or similar provisions 
in earlier enactments, do not bar criminal 
prosecution. These are:—Queen-Empress 
v. Bapuji Dayram (2), Madhub Chunder 
Mozamdar v. Novodeep Chunder Pundit (3), 
Queen Empress v. Pillala, (4) and Queen- 
Empress v. Muthuraman Chetty (5). 

The exact argument raised before me 
does not appear to have been considered in 
any of these cases, but they are tosome ex- 


e 10 B. 288. 
i 16 O. 126. 
(4) 9 M. 101. 
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tent authority against the contention put 
forward by the petitioners, who have been 
unable to cite any authority whatever in 
favour of their contention, 

In these circumstances I am not prepared 
to interfere in revision, and dismiss this 
application. 

I wish, however, fo express most emphati- 
cally the opinion that an application of 
this nature cannot be utilized as an indirect 
means of evading the provisions of O. XXI, 
r. 2,ofthe Civil Procedure Code. I am 
somewhat inclined to think that this was 
really the main object of the application 
made in the Township Oourt, and for that 
reason Í pass no order as to costs of this 
application. 

A. Application dismissed 





RANGOON HIGH COURT. 
FULL BENCH. 
First Orvin ApPzíL No. 84 or 1930, 
December 16, 1930. 
Present: —Bir Arthur Page, Kt, 
Ohief Justice, Mr. Justice Das and 
Mr. Justice Maung Ba. 
U NANDA—Dsrenpant—APPELLANT 
versus 


U GANDA-—PrIAINTIFF—RESPONDENT 

Buddhist Law—Monk—Ejectment for misconduct— 
Failure to furnish list of names of pupils and Kup- 
piyas—Suit for ejectment—Maintainability—Miscon- 
ae what amawi to, 

ere the presiding monk of a Kyaung failed 
furnish the plaintiff, the presiding" monk -of the 
Kyaungdaik, in obedience to his order, a list ofnames 
of pupils and men and women kuppiyas who resided 
within his Kyaung and to produce them before the 
plaintiff and the lattsr sued to eject the former from 
the Kyaung on the ground of misconduct 

Held, that there was no such misconduct on the 
pri of the defendant as would render him liable to 

e ejected by the plaintiff; 

Where it is sought to eject a monk from Sanghika 
property it must be proved to the satisfaction of the 
general body of monks comprising the Sangha that 
the monk is guilty of such conduct as in their 
opinion would render him an unfit person to remain 
asa member of the Sangha, and unless the presid- 
ing monk isarmed with the opinion of the Sangha 
asa wholeto theefiect that the monk is guilty of 
such misconduct as would make it desirable that he 
should be ejeeted, the presiding monk is not entitled 
to eject him. 

First civil appeal from the judgment of 
this Oourt on the Original Side in Civil 
Regular No. 465 of 1929, 

Mr, Sein Tun Aung, for the Appellant. 

Mr. Ba Han, for the Respondent. 

JUDGMENT .—This appeal must be 


allowed,  Thesuit was brought by the 
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presiding monk of a kyaung-daik to eject 
the defendant, who is the presiding monk of 
one of the kyaungs within the kyaungdaik. 


The property is Sanghika property, and the’ 


material facts lie within a narrow compass. 

In 1927 the plaintiff brought a suit for 
the purpose of ejecting the defendant 
and certain other monks from this 
kyaung. On the 5th September 1928, by 
an award to which the parties submitted, 
the suit was withdrawn- and settled. In 
the award it was provided inter alia that 
“it has been agreed between the two parties 
that defendant U Nanda will abide by 
the advice lawfully given by the plaint- 
iff U Ganda” consequently the case, viz. 
Civil Regular Suit-No. 444 of 1927 is with- 
drawn and settled. 

On the 24th April, 1929, certain rules 
were drawn up by the plaintiff purporting 
to be in pursuance of the terms of the 
award, and were given to the defendant, 
We have carefully considered the form in 
which these rules were made, and in our 
opinion none of the rules can besaid to be 
contrary to the spirit of the Vinaya. 

Now, the learned trial Judge in the 
course of his judgment, observes: “I am 
unable to hold, on the materials before me, 
that there has been a breach by the defend- 
ant-of his obligations under the rules, 
foe as regards the furnishing of the 
ist.” ree 
, Under the first rule the occupants of the 
defendant's kyaung were ordered to: give a 
list of names, and to prodüce the following 
persons before the plaintiff: “U Nanda and 
Rahars, probationers for the priesthood: 
lay pupils of the: monastery and men and 
women kupptyas now residing within the 
Pyattha kuyung-daik, The defendant took 
the „view that to. call upon him to give a 
list-inter alia of any woman kappiyas who 
might be within his: kyaung and to- pro- 
duce them before the plaintiff was an 
insult to him as the presiding monk of the 
kyaung and -he failed to give: the list or to 
produce any of the persons. named: in the 
first rule before the plaintiff, 
` The accuracy of the finding of the learned 
trial Judge to which we have referred has 
not’ been. challenged. in this appeal, and 
it must be taken that the only offence; which 
it ean be pretended that the defendant 
committed was that he failed to produce a 
list of the persons as prescibed in condition 
No. 1 of the rules, 

‘Under the award it is not provided that if 
the defendant refused to follow -the lawful 
advice givenbim by the plaintiff,the plaintiff 
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might eject him. The defendant, therefore, 
can only be ejected upon grounds which 
could be justified inlaw, There is authority 
for the view that where it is sought to 
eject a monk from Sanghika property it 
must be proved to the satisfaction of the 
general body of monks comprising the 
Sangha that the monk is guilty of such 
conduct as in their opinion would render 
him an unfit parson to remain as a member 
of the Sungha, and that unless the presid- 
ing monk is armed with the opinion of 
the Sangha as a whole to the effect that 
the monk is guilty of such misconduct as 
would make it desirable that he should ‘be 
éjected the presiding monk is not entitled 
to eject him. Itis unnecessary to discuss 
this question more fully for the purpose of 
disposing of this appeal, because whether 
the presiding monk was entitled to-eject 
the defendant for misconduct, or whether 
he could only do so if the Sangha asa 
whole was of opinion thathe had been 
guilty of such misconduct as would render 
him unfit to remain as a member of the 
Sangha—and it is the second view which 
as at present advised we are disposed to 
take—we are clearly of opinion upon the 
evidence adduced and in the circumstances 
obtaining in’ this case that it was not 
proved that at the time when the suit in 
ejectment was filed, the defendant had 
been guilty ofsuch misconduct as would 
render him liable to ejectment at the suit 
of the plaintiff, 

In these circumstances, in our opinion, 
the appeal must be allowed, and the suit 
dismissed. There will be noorder as to 
costs, 

A. Appeal allewed, 


RANGOON HIGH COURT. 
Oriminat ÁPPEAL No. 1329 or 1930. 
January 9, 1930. 

Present :—Mr. Justice Maung Ba and 

` Mr. Justice Dunkley. 
TIRI—APPELLANT 
versus < 
EMPEROR—OPPOBITE Parry. 

Penal Code (Act XLV of 1860),5. 302—Murder— 
Sentence—Y outh, how far an extenuating circum- 
stance. ms 

Youth aloneis not in every case such an extenuat- 
ing circumstance as would justify the’ imposition of 
the lesser penalty in cases of murder, but it should 
be taken inte consideration with the ‘other’ facts of 
the case. 
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. Where,though the accused was aged only about 
18, his attack on the deceased was obviously premedi- 
tated,andthe murder was perpetrated in a cold- 
blooded manner while the deceased was peacefully 
engaged in his daily occupation of ploughing thé 
fields and was unarmed : 

Held, that under the circumstances, his youth was 
22 sutioient ground to mitigate the sentenee of 

eath. 

Chit Tha v. Emperor (2), Nga Pyan v. Crown (1), 
Nga Tha Kin v. Emperor (3) and Nga Kan Hla v. 
Emperor (4), referred to. 


Oriminal appeal from an order of the 
Sessions Judge Amherst, in Sessions Trial 
No 15of 1930.. 

Mr. Mukerji, for the Appellant. 

Mr, Gaunt, (Assistant Government Advo- 
cate) for the Orown. 

JUDGMENT.—The appellant has been 
convicted of murder, under s. 302 of the 
Indian Penal Code, and sentenced to death. 
The person whom he has been found guilty 
-of murdering was his own uncle, Maung 
Kya Lov. It appears that about 10 days 
before the commission of the crime the 
appellant had a dispute with his uncle 
because the latter had stopped the flow of 
water in a channel which separates the 
deceased's paddy-land from the appellant's 
father’s land. On the early morning of 
the 23rd June, while the deceased was 
, quietly ploughing his fields, the appellant 
approached him from behind and dealt 
him a terrific blow on the back of his 
neck with a dah. The appellant then 
absconded, and went to a distant village, 
and was arrested only on 2nd July. The 
injury was an incised wound seven inches 
long, three.quarters inch broad, cutting 
right through the spine and the spinal cord 
at the level of the 5th vertebrae. Death 
must have been practically instantaneous, 

Nan Palaw (P. W. No. D), the wife of the 
deceased was in her hut, which is only 198 
feet from the scene, at the time of the 
occurrence. She heard the sound of the 
. blow, and on looking out she saw her 
.husband on the ground and the appellant 
standing close to him, holding a dah. The 
appellant ran away at once. Maung Mya- 
ing Sein (P. W. No. 5) was working in his 
field at the time, and could see the de- 
ceased ploughing. He saw the appellant 
going towards the deceased from the atter's 
rear. He took no particular, notice and went 
on with his work. Shortly afterwards he 
heard deceased's wife shout, and he then 
looked up and saw appellant running away 
across the paddy-field, about 20 fathoms 
distant from the place where deceased had 
been ploughing. Maung Ohit (P. W. No. 4) 


was sitting in front of his hut at the 


t 
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time. He heard the cries of deceased's 
wife, and ran towards the scene. He then 
saw the appellantrunning away across the 
paddy-field. The evidence of these three 
witnesses establishes beyond doubt that 
the appellant was the person who cut the 
deceased, and the appellant was undoubtedly 
guilty of murder, 

We have been asked to reduce the sen- 
tence passed onthe appellant to tranepor- 
tation for life, onthe ground of his age 
and the fact that he delivered only one 
blow, aud did not behave in a specially 
cruel manner. The appellant himself has 
given his age as 16. The Sub-Assistant 
Surgeon who examined him has stated 
that the appellant is about 18 years of age. 
His wisdom teeth have, however, not yet 
made their appearance, and consequently 
the appellant is probably still under eigh- 
teen. In the case of Nga Pyan v. Crown 
(1), where a youth of not more than seven- 
teen committed & murder under ferocious 
circumstances, it was held that to refrain 
from confirming a sentence of death in 
such a case on account of the criminal’s 
youth would be an act of pure mercy. In 
Chit Tha v. Emperor (2) it was laid 
down that ordinarily youth is in itself an 
extenuating circumstance. In that case 
murder was committed by a youth of 17 on 
asudden impulse without premeditation. 
In the Upper Burma cases of Nga Tha Kin 
v. Emperor (3) and Nga Kan Hla v. 
Emperor (4) it was held that the 
youth of the accused is an extenuating 
circumstance which a Oourt can properly 
take into consideration in determining the 
punishment to be awarded for murder. In 
the former case, the murder was committed 
without premeditation and in the heat 
of a quarrel, and the sentence was therefore 
reduced to transportation for life. In the 
latter case the accused acted with great 
ferocity, and it was held that reduction of 
sentence on the ground of the accused's 
We consider that 
the correct principles were laid down in an 
unreported case of the late Chief Court, 
Nga Ba Thin v. Hmperor (5) Oriminal 
Appeal No.110 of 1922 where it was held 
that youth alone in every case isnot such 
an extenuating circumstance as would 
justify the imposition of the lesser penalty 

(1) 1 L.B. R. 359. 

(2) 45 Ind Cas 840 ; 9 L. B. R. 165 ; 19 Or. L. J. 648; 


11 Bur. L. T. 100. 
@) 11 Ind. Cas, 792; U.B, R. (1910-13) 87; 12 Qr. 


L. J. 448. 
(4) 26 Ind. Cas. 1007 U.B. R. (1914-16) 28; 16 Or, 
L. J.95. ; 
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in cases of Murder, but it should be taken 
into consideration with the other facts of 
the case. The facts of that particular case 
were very similar to those of the present 
case, In the present case the attack on 
the deceased was made in consequence of 
a petty dispute which had occurred abcut a 
fortnight previously, and was obviously 
premeditated. The murder was perpe- 
trated in a cold-blooded manner. While 
the deceased was peacefully engaged in 
his daily occupation and was unarmed, 
the appellant approached him stealthily 
and cut him down from behind, with a 
most savage blow, without giving the 
deceased any chance of defending himself. 
In the case of a cold blooded and pre- 
meditated murder of this description we 
do not consider that weshould be justified 
in inflicting the lesser penalty solely on 
the ground of the youth of the appel- 
lant. 

This appeal is therefore dismissed. 

A, Appeal dismissed. 


RANGOON HIGH COURT. 
FULL BENCH. 
CiviL MISCELLANEOUS APPLICATION No, 129 
: or 1930. 
December 17, 1930. 

Present :—Sir Arthur Page, Kr. Ohief 
Justice, Mr. Justice Das and Mr, Justice 
Maung Ba. 

A.K. R.P. L. A. OHETTYAR firm 
— ÁBBESBEE.. 


versus 
Tas COMMISSICNER or INCOME. 
TAX, BURMA.— RESPONDENT. 

Ineome-tax Act (XI of 1922), ss. 28 (4), 66 (8)— 
Assessment wnder8. $23 (4) —V alidity —Appeal—Rejec- 
tion—Reference to High Court on question not arising 
4n appeal, competency of. 

Section 66 (2), Income-tax Act, provides 
reference tothe High Oourt of any question of law 
arising out of an order unders. 31 or 8.32, that is, an 
appellate order; where the questions as to validity of 
notice or propriety of assessment do not arise out of 
an appellate order there cannot be a reference on such 
questions. - 

Whereanotice was duly served on the assessee 
under s.22 (4)but he failed to produce some of the 
accounts and thereupon the Income-tax Officer made 
an assessment under s. 23 (4)and subsequently he 
refused to cancel the assessment at the instance of 
the assessee unders. 27 of the Act, holding that 
there was no sufficient cause for the non-production 
of the accounts and this order was affirmed by the 
Assistant Commissioner on appeal; ` 

Held, that the questions regarding the validity of 
the notice and the propriety of the assessment did not 


for a 
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arise in the appeal and that there was no room for a 
reference to be made to the High Oourt' in respect of 
such questions. ` å 

Mr. Daniel, for the Assessee. 

Mr. A. Eggar, (Government Advocate) for 
the Orown. 


JUDGMENT.—In Civil Miscellaneous 
Application No. 129 of 1930 the same 
assessee in the circumstances which we have 
stated in the order that has been passed in 
Civil Reference No 15 of 1930, applied to 
the Commissioner of Income-tax under s. 66- 
sub s. (2), that he should state a case for the 
decision of the High Court with respect to 
the following further questions of law 
which he contended arose out of the order 
of the Assistant Commissioner of the 28th 
of March 1930;— ' 

(a) Whether the officer was justified in 
declining to examine the Rangoon accounts 
at all because the Shan States accounts were 
not produced, considering the independent 
character of the two branches. 

(b) Whether an assessment of Rs. 1,20,000 
by & mere computation and without details 
when the assessee showed a loss is a best of 
judgment assessment under s. 23 (4) of the 
Act, or on the other hand, considering the 
reasoning of the officer, a penal. assessment, 

The Commissioner refused to state a case 
under s 66 (2) in respect of etther of these 
questions, The grounds upon which the Com- 
missioner based his refusal were as follows. 
“Section 66 (2) provides fora reference to 
the High Court of any question of law 
arising oui of an order under e..31 or 32,7 e. 
an appellate order. The second and third 
questions reproduced above do not arise out 
of the Assistant Commissioner's appellate 


` order, dated the 28th March 1930. In fact 


the second question was not. raised in the 
appellate proceedings at all. The third 
question cannot, and in fact does not, arise 
from the appellate order, since the assess- 
ment having been made under s, 23 (4), 
there is no appeal against the assessment as 
guch, vide the proviso tos. 30 (1) of the Act. 
Thus neither of these two questions can 
form the subject of a reference under 8, 66 
(2) of the Act.” 

In these circumstances the assessee has 
applied to the High Oourt under s. 66 (3) 
for an order requiring the Commissioner to 
state a case in respect of the two questions 
of law cet out above, and to refer them for 
decision to the High Court. 

In our opinion the application is wholly 
misconceived, and must be dismissed, 

As was stated in the order that was passed 
in Oivil Reference No. 15 of 1930 the only 
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question of law that could arise out of the 
order of the Assistant Qommissioner of the 
28th of March 1930 was whether there was 
any evidence upon which the Assistant 
Commissioner could base his order of the 
28th of March 1930. 


The order of the 28thof March 1930 was 
made in an avpeal under e. 30(1) froma 
refusal of the Iacome tax Officer under s. 27 
to cancel the assessment and proceed witha 
fresh assessment uponthe ground that he 
was not satisfied that there was sufficient 
cause shown by the assessee preventing 
him from producing the Shan States 
accounts pursuant to the notice duly served 
on himin that behalf under s. 22 (4), In 
suchan appeal the question whether the 
assessment was properly made or not was 
immaterial, and it was equally immaterial 
whether the notice, which admittedly was 
served upon the assessee, calling upon him 
to produce the Shan States accounts, was 
valid or not. Neither of these two questions 
arose or could arise out of such order, and 
the learned Advocate for the assesses again 
frankly and properly conceded that that 
was so. In these circumstances there was 
no room fora reference to be made to the 
High Court in respect of such questions 
either by the Commissioner suo motu, or on 
an application duly made in that behalf by 
the assessee, or otherwise, 


In our opinion this application is 
misconceived, and must be dismissed with 
costs, We assess the Advocate's fee at. five 
gold mohurs. 


A. Application dismissed. . 
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RANGOON HIGH COURT. 
First Civi, APPEsL No. 229 or 1930. 
February 1?, 1931. 
Present :—Mr. Justice Maung Ba. 
SAW HLA PRU— APPELLANT 
versus 
MAUNG PO HTIN—RasPONDUNT, 

Legal Practitioners’ Fees Act (XXI of 1926), ss. 2, 
4—Private agreement as to fees—Hnforceability— 
Legal Practitioner, whether includes advocate. 

Under s. 2 (a) Legal Practitioners Fees Aot, 1926, 
a ‘legal practitioner’ means a legal practitioner as 
defined ins. 3, Legal Practitioners Act, 1879, and 
the definition given by that s.3 includes an Advocate 
of any High Court. 

Under the Legal Practitioners’ Fees Act, 1926, a 
legal practitioner can not only by private agreement 
settle with a client the terms and fee but also sue for 
his fee due under that agreement. It is only where 
no such fee has been settled his fee must be computed 
in accordance with the law for the time being 
in force in regard to the computation of the costs to be 
awarded to a party iarespectof the fee of his legal 
praetitioner. Such a private agreement can be im- 
pugned like any other contract and in case the 
agreement is avoided the fee would have to be com- 
puted according to the rules for the time being in 
force. 


First appeal against the decree of the 
Small Cause Court Judge, Rangoon,in Civil 
Suit No. 7543 of 1929. 


Mr. Foucer, for the Appellant. 
Mr. Tun Aung Gyaw, for the Respondent, 


JUDGMENT.—Appellant Saw Hla 
Pru, & retired Myook sued his wife for 
restitution of conjugal rights. This suit 
was followed by a counter suit by his wife 
for divorce and another suit by him for 
partition of property, All these litigations 
ended: in a compromise. While these 
lasted he employed Advocates, and as he 
was not in a position to pay their feesin 
cash he gave them promissory-notes, Mr. 
Hla Tun Pru was one of these Advocates, 
and the promissory notesued upon was one 
of those promissory notes Mr. Hla Tun Pru 
waited for nearly three years, and being 
unable to recover the amount due on 
this promissory-note he endorsed it to one 
Mr. Surty, who again endorsed it to 
appellant. The endorsements have been 
held to be for mere collection and not for 
valuable consideration, and this finding 
has not been challenged. 


The main argument at the Bar is that 
an Advocate is not entitled to recover on 
such promissory notes, but is entitled to 
only a just and fair professional remune- 
ration in proportion to his service rendered, 
This argument is based upon the principle 
enunciated by the English Courts. In the 
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case of Tyrrell v. Bank of Lendon (1) 
Lord Westbury distinctly laid down: 
“There is no relation known to society, of 
the duties of which it is more incumbent 
upon a Court of justice strictly to require 
a faithful and honourable observance than 
the relation between solicitor and client.” 
And he added: "I earnestly hope that 
this case will be one of the many which 
vindicate that rule of duty which has 
always been laid down, namely, that a 
solicitor shall not, in apy way whatever, in 
respect of the subject of any transaction, 
in the relations ‘between him ‘and his 
client, make gain to himself-at the expense 
of his client, beyond thé amount of the just 
and fair professional remuneration to which 
heis entitled.” 

The above principle was adopted “by 
Ameer Ali, J., in the case of Brojendra 
Nath Mullick v. Lukhimoni Dasee (2). In 
that case an attorney obtained from his 
client a promissory-note for Rs. 5,000 as 
a reward for his services previously render- 
ed. In matters of this nature a further 
principle was enunciated in Rhodes v. Bate 
(3). Turner, L.J., says: "Itakeit to be a 
well-established principle of this Court, 
that persons standing in a confidential 
relation towards others cannot entitle 
themselves to hold benefits which those 
others may have conferred upon them, 
unless they can show to the satisfaction 
of the Oourt that the persons by whom the 
benefits have been conferred had competent 
and independent advice in conferring 
upon them.” 

The Mullick case was decided in 1910, 
In 1926 the Legislature passed an Act (Act 
XXI of 1926) to define in certain cases the 
rights of legal practitioners to sue for 
their fees, and ,their liabilities to be sued 
in respect of negligence in the discharge 
of their professional duties. Section 3 says: 
"Any legal practitioner who acts or agrees 
to act for any person may by private 
agreement settle with such person the 
terms of his engagement and the fee to 
be paid for his professional services,” 
And 8. 4 says: “And such legal practitioner 
shall be entitled to institute and maintain 
legal proceedings for the recovery of any 
fee due to him under the agreement or, 
ifno such fee has been settled, a fee com- 
puted in accordance with the law for the 


(1) (1862) 10 H. L, C. 44. 
(2) 25 O. 595; 6 ©. W. N. 816, 
(3) (1886) 1 Ch. A. 252; 35 L. J. Oh. 267, 12 Jur. 


(n, B.) 178; 13 L. T. 778; 14 W. R. 292. 
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time being in force in regard to the compu- 
tation ofthe costs to be awarded to a party 
in respect of the fee of his legal practitioner,” 

Under s. 2 (a) a “legal practitioner" 
means alegal practitioner as defined in 
8. 3, Legal sPractitioners Act, 1879, and 
the definition given by that 8. 3 includes 
an Advocate of any High Court. 

The language employed in the above 
sections is to my mind plain and the 
Legislature must be intended to mean what 
ithas plainly expressed. Those sections 
say plainly that a legal practitioner can 
not only by private agreement settle with 
a client the terms and fee but also sue for 
his fee due under that agreement, Those 
sections also make it clear that only in 
cases where no such fee has been settled, 
his fee must be computed in accordance 
with the law for the time being in force 
in regard to the computation of the costs 
to be awarded toa party in respect of the 
fee of his legal practitioner. 

In the present case the amount ‘due on 
the . promissory-note represents the fee 
settled by private agreement. It would 
follow that Mr, Hla Tun Pru would have 
been ‘entitled to sue for ite recovery. In a 


.Similar case (Civil First Appeal No. 239 of 


1929, Maung Po Htin v. Saw Hla Pru (4) 
of this Court) Heald and Sen, JJ., took a 
similar view. 

It need hardly be mentioned that such 
a private agreement can be impugned like 
any other contract. In case the agreement 
is avoided, then, in my opinion, the fee 
would have .to be computed according to 
the rules for the time being. in force 
as provided in s. 4, 

For the above reasons this appeal must 
fail and itis dismissed with costs. 


A. Appeal dismissed, 
(4) 129 Ind; Oas. 526; A; I. R.1930 Rang. 243, 
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“+ ' PRIVY COUNCIL. 

. ` APPEAL FROM THE Patna Hirea Court. 

: March 26, 1931. 

. . Present—Lord Blanesburgh, Lord 

. Maemillan and Sir George Lowndes. 

Thakur PARSOTIM AND OTHERS-- 
APPELLANTS 
versus 
Thakur LAL MOHAR AND OTHERS— 
Ey f RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 107, O. 
XLI, v. 27—Appeal—Additional evidence, when to be 
admitted—Duty to record reasons—Power to be sparing- 
ly exercised : 

The provisions of s. 107, Civil Procedure Code, as 
elucidated by O. XLI,.r. 27, are clearly not intended 
to, allow a litigant who has been unsuccessful in 
the lower Court to patch up the weak parts of his 
case and fill up omissions in the Court of appeal. [p. 
726, col. 1.] 

: Under O. XLI, r. 27 (b) it is only where the Appel- 
late Oourt "requires" it (i.e, finds it needful) that 
additional evidence can be admitted and the legiti- 
mate occasion for the exercise of this discretion is 
not whenever before the appeal is heard a party 
applies to adduce fresh evidence, but “when on 
examining the evidence as it stands some inherent 
lacuna or defect becomes apparent.” The defect may 
be pointed out by a party or a party may move 
the Court to supply the defect, but the requirement 
must be the requirement of the Court upon its ap- 
pisciation of the evidence as it stands. [p. 126, col, 1 & 


: Wherever the Court adopts this procedure it is 
bound by r. 27 (2) to record its reasons for so, doing 
and under r, 29 must specify the points to "which 
the evidence is to be confined and record on its 
proceedings the points so specified.’ [p.726, col. 2.] 
Kessowjt Issur v. G. I. P. Ry. (1), followed. : 
Sra Pratab Sahi v. Amar Singh (2), explain- 
ed. 
Further, the power so conferred ;upon the Court 
y the Oode ought to be very sparingly exercised, 
and one requirement at least of any. new evidence to 
be adduced should be that it should have a direct 
fiia] portent bearing on a main issue in the case. 
10104. 
Mr. G. D. Me Nair, for the Appellants. 
' Mr. B. Dube, for the Respondents. 


; JUDGMENT. 

: Sir George Lowndes.—The question 
for determination in this appeal is whether 
the appellants are entitled: to redeem a 
series of usufructuary mertgages upon 
certain property, which is described as a 
separated one-3nna patti in a moiety of 
Mouza Rajapur in the Shshabud District. 
The other pattis are referred. to incidentally 
in he case, but they are no part of the 
subject-matter of the appeal, The mort- 
gagesin question were executed on different 
dates between 13th July, 1883, and 23rd 
October, 1914, by various members of a 
joint family now represented by a,opellants 
Nos. 6 and 7 Ram Prasad and Radha Prasad 
in favour of the managing mem.bers' of the 
respondente' family. A question wat: raised 
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at the trial of the suit as to one Sita, 
another member of the mortgagors’ family, 
who was said to have disappeared snd was 
not joined as a party, but this has no 
bearing on the matter at issue in the 
present appeal. The mortgages all pro- 
vided for redemption on the full moon 
Gay of Jeth in any year on re-payment of 
the principal moneys without interest. 
The respondents were in possession atthe 
date of suit. The first five appellants 
claimed as transferees of the equity of 
redemption from appellants Nos. 6 and 7 
under two pirmanent leases dated res- 
peciively l9:h June, 1921 and 26th Novem- 
ber 1921 which were put in evidence and 
proved. . 

In the suit as originally framed the 
mortgsgors were joined as co-defendants, 


. with tbe first three respondents as repre: ent- 


ing the mortgagees, on the allegation that 
they (the morfgagors) bad refused to join 
in suing, but they were suLbseqvently 
made co plaintifs with the other appellants 
on their own application. The remaining 
respondents are minor members of the 
family of the mortgagees and were sub- 
sequently added as defendants. 

The suit was decreed by the first Court 
but thie decree was reversed on appeal and 
the suit was dismissed. The reepondents 
have not appeared before the Board, and 
the appeal has been heard ex parte, but 
the facts have been placed before their 
Lordships very fully by Counsel for the 
appellants, and ithe judgments of both 
Courts have beén discussed at length. 

The original plaintifis.(appellants Nos. 1 
to 5) alleged that on 19th June, 1921, they 
tendered the full amount due on all the 
mortgages to the firet three respondents 
but that their tender was refused. They 
accordingly on the nextday, which was 
apparently’ the full moon day of Jeth in 
that year deposited the money amounting 
to Rs. 12, 643 in the Arrah Court, as they 
were entitled to do under the provisions 
of s. 83. Transfer of Property Act IV of 1882, 
by a chalan, which is on therecord of the 
guit. ‘he section provides that the Court 
shall thereupon cause notice [of the deposit 
to be served onthe mortgagees, who can 
then come in and receive the money, 
Section 84 provides that interest on the 
principal moneys shall cease from the 
date of the deposit, and the plaintiffs ac- 
cordingly claimed mesne profits from lyth 
June, 1921. The ascertainment of these 
profits was left over by the decree of the 
trial Court for subsequent inquiry, and 
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no question as to the amount arises in this 
appeal, which is solely concerned with the 
right to redeem : 

The suit was inslituted on 3rd Mareb, 
1922, in the Oourt of the Subordinate 
Judge of Arrah. The plaint set out the 


mortgages, the plaintiffs’ title under the. 
leases above referred to the tender und. 


deposit and alleged that notice of the 


depos: i had been duly served on the. 


mortgagee defendants. Summonses were 
served, and the 29th March was fixed 


for the filing of the defendants’ written 


Statement and the settlement of issues. 
The mortgages defendants then appeared 
and applied for time and were given till 
26th April to file their defence. On that 
day they again applied for time, but were 
allowed till the next day only, when a 
written statement, dated :6th ‘April. was 
put in. By it these defendante, among 
other pleas, denied the validity of the 
plaintifs’ leases and consequently their 
right toredeem, They denied that notice 
ofthe deposit had been served on them, 
denied the adequacy of the deposit, and 
by para. 11 claimed an additional sum of 


Re. 1, 3C0 which they said they had expend- 


ed in resisting the claims of tenants during 
. certain survey proceedings and with respect 
to which they said the mortgagors had: 
“contracted that they would execute a rehan 
(mortgage) bond for the same ...or would 
p&y the same along with the rehan money." 
On 15th May;.1922, the mortgagor de- 
fendants applied to be made co-plaintiffe, 
&n application which.if,was obvious musí 
succeed and would make redempticn 
inevitable. and thisit is suggested is the 
key to the somewhat remarkable course: of 
. events that almost imime?iately followed, 
The case came on next before the, Sub. 
ordinate Judge on the rth June when 
Issues were settled strictly cn the basis 
of the written statement already filed, 
On the 13th June the account-books of 
the mortgagees were produced presumably 
with a view to proving the expenditure 
alleged. On 26th June the . mortgagee 
defendants applied to file four documents 
which are referred to as Exs. A, Al, A2 
and A-3, Of these, Ex. A is of the greatest 
importance in the case, If purports to be 
a contract signed by appellant No. 6, Ram 
Prasad; on behalf of his uncle and brothers, 
representing the family of the mortgagors 
and dated 14th November 1917, by which 
in consideration of the mortgagees fight- 
ing out the survey. proceedings with the 
tenants the mortgagors in effect 8greed to 
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transfer the whole of their interest in tha 
mortgaged property to the respondents, 
There ia some difficulty in the construction , 
of this document but its main purport 
is sufficiently setoutas above. It is said 
to have been executed in the presence of 
appellants Nos. 1 to 5 and with their full 
knowledge and to be an effectual answer 
to their suit. The main question in this 
appeal is whether it is genuine, 

The other documents, A, Al, A2, A-3, 
were similar agreements in favour of the 
respondents purporting to have been, 
‘executed by the owners of three of the other 
patties in Rajapur, which were also under 
mortgege to the respondents. Later, a fifth 
document, A-4, cameto light . emanating, 
from theowner of the remaining patti and. 
of similar purport. ‘ , 

The first four of these documents as’ 
accompanied by a petition of a Pleader's | 
clerk saying that they had been. mislaid' 
and could not be produced before, and this 
was elaborated by an affidavit of cefendant 
No. 3, whick, however, was not filed till 
March of the following year. The Bube- 
crdinate Judge ordered the documents 
to be kept with the record of thé suit, the- 
quéstion of the admissibility standing over 
‘tall the trial The appellants challenged 
them all as forgeries, s 

Nothing further of importance occurred. 
til the 12th July when an order was passed 
making the mortgagor defendants.co-plaint- 
iffs and providing for the consequential. 
amendments inthe plaint, Tbe order aleo 
in view of such amendments gave. liberty 
tothe mortgegee defendants to file an 
additional written statement if so advised. 
Thereupon developments ensued. On the 
2nd August defendant No. 3, Gungadhari, 
put in & petition ascribing the written states 
ment of the 26th April toa mistake of his 
Pleader. He alleged that he had come to 
Arrah on the 25th April and had instructed: 
one Jug’ Narain Lal the Pleader's clerk 
to apply for time: that he had “related to 
him some of the facts of the case, and as. 
& precautionary - measure -wrote out the 
verification portion on a blank form and 
made over the same to him." that he then 
left Arrab, and did not know the contents of. 
the written statement until the Ist August 
when he got it read to bim: “and learnt 
that para..11 of the written statement 
was altogether wrong and agsint hisinstruc- 
tions.” . ; 

He therefore prayed that that paragraph 
should be struck out and that in ita place 
the following should be substituted 
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Paragraph No. 11—‘‘Dafendants No. 4 and 5 
and Sita Singh ontered intoa contract with 
these defendants that the tenants had got 
most of the zerwit lands entered as their 
rayati lands in the survey,that these defend- 
ants should fight out and get the matter 
decided, that they would execute a perpetual 
mukarari deed in respect of the zerait lands 
‘which might be adjudicated as such and a 
sale-deed in respect of the asamiwarlands in 
favour of these defendants the specification 
of which is noted in the deed of contract 
dated the 15:h Kartak 1333 The plaintiff 
had full knowledge of this contrast before 
getting the istemrari patta alleged by them 
executed. Such being the case the plaintiffs 
didnot aequireany right as against these 
defendante, nor had defendants Nos, 4 ond 5 
any right to execute any deed in favour 
of the plaintifig." 

The petition was supported by an affidavit 
of the same date by Jug Narain Lal to the 
effect that when the application for time 
was rejected he: “gave the Pleader Babu 
Harnandan Prasad certain instructions 


which I then remembered on 26th April, . 


1922, in the evening and the said Dleader 
filed a written statsment," 

Their Lordships agree with the trial 
Judge in thinking that this story is al- 
most palpably untrue, It appears from 


the written statement itself that the three : 


principal defendants all verified it though 
owing to defendants Noa.1and 2 “having pain 
in their hand,s the verification was written 
by Gungadhari alone who affixed the marks 
ofall three, The document is full and de- 
tailed, and it is impossible to believe that 
it could have bean drafted without direct 
instructions, The last paragraph states 
that in addition to the sum of Rs. 1,3.0 


claimed by para. 11 as above set forth more . 


moneys were due by the morigagors on 
current account for which a suit would 
be brought thereafter. This was obviously 
no part of the defence to the suit and reads 
likean addition made at the instance of 
the clients. The Subordinate Judge adds: 
“All these writings, signatures of the Vakil, 

cribe and the defendants Nos, 1 to 3, and the 
verification are in thesame ink and pen as 
the writings show. Moreover, this written 


statement was corrected at places and par-. 


ticularly in para. 11, which states the 


defendant's case, and these corrections. 


were initialed by the said Vakil, Babu 
Harnandan, in the same ink." A 


It is also clear that if the story: wera true. 


Babu Harnandan could have. been called to 


pupport it. The defendants preferred to 
| 
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utilize his services as their Pleader at the 
hearing, and he was so enabled to maintain 
a discreet silence upon a question of 
fundamental importance to his clients’ 
case. Even Jug Narein Lal was not 
vouched as a witness. 

Their Lordhips are also quite unable to 
believa that ifthe written statement had 
been preparei in thishaphazird way, over 
a blank varification by oae of the defend- 
anis, no inquiry would have been made 
by any of them a3 to what had baen inserted 
till August. This would be the more 
remarkable seeing that issues were raised 
oa 8th June, and that on 13:h. Gungadhari 
&attenicd the Oourt and filed his booksof 
account. It is, their Lordships think, 
inconceivable that on this occasion he 
should heve made no inquiry as to his 
written statement or as to the issues which 
he then admittedly knew hao baen framed. 
lt is also extraordinary that when he pro- 
duced the £ceount books his Pleader should 
not have asked whether there were no other 
ma‘erial documents.  ' 

B; O. XIII, r. 1, Civil Procedure Code 
the duty is laid upon “tha parties or the 
Pleadars" to produce at the first hearing of 
the suit all the documentary evidenceof every 
description in their possession or power 
on which they intend to rely. Rule 2 pro- 
vides that no documents whic. should have 
been, but have not been, produced in 
accordance with the requirements of r. 
1 shall be received at any subsequent 
stage of the proceedings unlegs, good cause 
is shown for their non-produolifa 

At the trial Gungadhari déposed that 
he had brought the documents (A series) 
from his house to Arrah on l?th March 
and hed there showed them to Babu 
Harnandaen and another Pleader named 
@hobey. If this was true, it would appear 
to have been vital to the respondent's case 
to call the Pleaders seeing that the appel- 
lants had charged from the first that Hx, A 
had bean forged after the issues were 
framed. Whether or not there may have 
been a legitimate excuse for not calling | 
Harnandan, there is no explanation of 
Ohobey's absence from the witness-box. 
Moreover, if Ex. A was in the hands of 
Harnandan on 19th March, it is extraordi- 
nary that hè should on 26th April following 
have forgotten about it so completely as 
then to commit his clients to the story 
11 of Mo n state- 

ent which he filed on their beha 
OR the whole, therefore,their Lordships 
have come to the conclusion that the 
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story told by Gungadhari asto the cir- 
cumstances under which the written 
statement was prepared, and as to the 
production of the documents of Ex. A 
series in March 1922, is false, and this 
leaves their Lordships, as it evidently did 
the Subordinate Judge, with the grave 
suspicion that the documents Hx, A was 
not then in existence at all. 

The direct evidence as to the execution 
of Ex, A does nottend to dispel this sus- 
picion. All the five documents of the 
series were said to have been written and 
exscuted at one sitting at the house of 
Gungadhari who deposes to the fact. Be 
is supported by one Sheo Narain Lel, the 
writer of the documents, who, though 
apparently posing as an independent scribe, 
is admitted by Gungadhari to have been 
employed by him as his account writer for 
the last 16 years, Further supportis claimed 
from one Ratal Thakur, a caste-fellow of 
the respondents, who happened conveniently 
to be passing at the time, and stopped to 
watch the proceedings, and from Ramdahim 
Rai, who in other legal proceedings in 1919 
had.deposed that he was a peon of respon- 
dent No. land had been in hisgervice for over 
20 years; he had apparently altogether 
forgotten this fact when he gave his evi- 
dence in the present suitin March 1926, 
. But perhaps the most remarkable part 

of the story is that the appellants are said 
to have been present during the whole of the 
transaction; all the three witnesses to whom 
their Lordships have 
this fact, but no one can assign any reason 
for their presence or suggest that they had 
in November 1917, any possible concern 
in the affair. Their presence if established 
would have been a most happy coincidence 
for the respondents as Ex. A would on the 
remaining evidence be no defence to their 
suit. These allegations were met by a 
complete denial on the part of. the agp- 
. pellants. IS 27 

"The Subordinate Judge heard the wit- 
nesses on both sides, and in such a case 
their Lordships cannot doubt that the 


conclusion to which he came as to the. 


truth or falsehood of the story is entitled 


to much weight. His .judgment, which - 


is dated onlya few days after the deposi- 
tions were recorded, shows that he dis- 
believed the respondent's story. 

The defence also relied on the evidence 
of Bheo Prasad “Pande, a Pleader of the 
Munsif's Court.. He deposed to having been 
consulted _by respondents No.1 about the 
original draft from which all the A series 
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documents were transcribed. The draft. 
wüs not produced: Bhola Lal, the clerk: 
of another Pleader, by whom it was said 
to have been prepared, was summoned by 
the respondents but not examined: ret- 
pondent No.1, though the karta of the family" 
did not give evidence, Sheo Prasad was 
a gentleman whcsecareer had been Eome- 
what chequered, and he did not impress 
the trial Judge. 

Exhibit A was not registered though | 
Sheo Prasad had advised that it should: 
be: it was not executed upon the usual 
stamp paper, which would have shown the 
date upon which, and the person by whom, 
it was purchased, though again, Sheo 
Prasad had advised that ihis was nececeary. 

There wae, therefore, nothing whatever 
but the -oral evidence to which ‘their 
Lordehips have referred to establish that: 
this critical document had come into’ 
existence in November 1917. 

The suits ageinst the tenente for which tle 
agreement is alleged to have provided were’ 
instituted in July 1918. The plaint in one 
cf them (they were all apparently in ccmmcn 
form) is onthe record. It wes drafted by 
Sheo Prasad, who knew all about Ex. A, if it 
existed, but there is no reference to it. 
Indeed, their Lordships think there is much 
force in the contention that the statements: 
in the plsint are inconsistent with the 
existence of Ex. A. The respondents’ story 
ie that this document was executed willingly 
by the mortgagor-defendente, without any: 
preesure from the respondents, and the 
suits were filed by them in consultation 
with'the mortgagors Sheo Prasad, even 
said that Ram Prasad, one of thé mort- 
gagors and the appellant No. 6 before their: 
Lordships, gave instructions to him in 
drafting the plaints. The mortgagors weré 
defendante, 2nd party to the suit, Thé 
plaint alleges that they are colluding with 
the tenants in ousting the respondents’ 
from portions of the mortgaged lands, and 
that owing to the mortgage-debt being 
equal to the value of the lands the 
mortgagors: “have got no real interest in the 
patti, nor have they got any property from . 
which the plaintiffs can realize damages.’ 

Exhibit A provided that as soon as the . 
suits were determined in favour of the 
mortgagors they would transfer the proper- 
ties upon the terms arranged to the res- _ 
pondents. There were:13 suite filed with 
referenceto this paiti and they were all 
as Gungadhari admits, disposed of in a 
year, i. e,ab allevents by the end of the 
summer of 1919, ` Yet no attempt was made 


— M$r 0.1921 
‘by the respondents to enforce the agreement, 
nor apparently did it occur to the respondents 


.to make any use of Ex. A until the necessity ^ 


arose in June 1922 to meetthe appellants’ 
‘Claim, ` 

It is not, in their Lordships’ opinion, 
necessary to deal at length with the other 
documents A-Ll to A-3. They are only 
introduced by the respondents to corroborate 
the story asto Ex. A. Theevidence of 
their execution is the same: none of the 
alleged executants are called to prove them: 
and there are various circumstances noted 
by. the Subordinate Judge which throw 
doubt upon their genuineness apart from the 
tacts specially applicable to Ex. A. 

Exhibit A-4 related to a patti of which 
the owner was an elderly pardanashin 
“woman | Musammat Bataso, This document 
was not produced by the respondente till 2ad 
August, 1922, 4, e. more than a month after 
the produetion of the other documents of 
this series. No explanation is vouchsafed of 
„this further delay, and. the story of Ganga- 
dhari is that all the documents were kept 
together in one receptacle. Exhibit A-4 
purports to bear the thumb impression of 
Musammat Bataso, but in the trial Court no 
. attempt was made to prove its genuineness, 

.Their Lordships think that under the 
circumstances the relevancy of the docu- 
ments À-l to A-4 is. very slight, and that 
if the respondents relied on them in con- 
firmation oftheir story as to Ex. A it waa 
for them to prove their due execution. 
The appellant, who denied all knowledge 
of the transactions, could hardly be expected 
to call the alleged executants to disaffirm 


them, . It is, their Lordships think, obvious ` 


thateven if A4 bore the gennine thumb- 
Impression of Musammat Bataso, this 
having regard to the circumstances under 
which it was produced, would be no 
evidence that Ex. A was exécuted by the 
mortgagora in Novembar 1917, which was 
the material fact in issue. 


The result of this detailed examination 
of the evidence, 80 far from dispelling the 
suspicion which the episode of the written 
statement aroused, has almost necessarily 
confirmed it, and their Lordships are 
unable to hold that Ex. A is proved. 
Thisisin reality. the . only defence to 
: the suit and its failure leaves the appellan:s 
entitled to the relief theyclaim.  : : 


.. The respondents -abandoned the claim 
for recoupment ef the costs incurred in 
their litigation with the tenants, and having 
failed upon the substituted "defence, they 
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cannot fall back upon this claim, nor have 
they offered any evidence in support of it. : 

Their Lordships now turn to the judgment 
of the High Oourt. It was delivered by 
Das, J., his colleague, Allanson, J., merely 
concurring. 

The argument adopted by the learned 
Judge is that, having regard to the liti- 
gation undertaken by the respondents 
with the tenants of the. mortgagors, there 
must have been some arrangement as to 
the costs to be incurred: that the agree- 
ment setup by ths respondents (i. e, 
Ex. A) and the story told by them, 
is "inherently probable” : that there is 
no reason to disbelieve the witnesses who 
depose toit: andthat there is nothing 
suspicious about what their Lordships 
havecalled the episode of the written 


' statement. 


Upon their Lordships’ own examination 
of the facts, they are unable to accept 
this line of reasoning. The respondents were 
mortgagees in possession, and would be 
entitled unders. 72, Transfer of Property 
Act, 1882, to add to the principal of their 
mortgages apy money properly expended by 
them in supporting the title of their mortga- 
görs. It can hardly be said, therefore, that 
any express agreement was necessary. As 
to the “inherent probability” of the res- 
pondents’ story and the credibility of 
their witnesses, their Lordships have 
little to add the observations they have 
already made. The learned Judge has 
disregarded all the considerations which 
have weighed with their Lordships. In 
dealing with the judgment of the Subor- 
dinate Judge, he evidently attaches no 
importance tothefact that the witnesses 
were examined in his presence : he regards 
Ratul Thakur, Ramadhin Rai and Sheo 
Narain as witnesses of credibility, and 
their evidence as ample corroboration of 
Gungadhari: Sheo Prasad Pande is “a 
witness of undoubted position and res- 
peetability" : the unfortunate episode of 
the written statement was due to the 
Subordinate Judge's unreasonable refusal 
of the respondents’ request for further 
time: the grant of only a day to file their 
defence was unparalleled in his experience, 
1t apparently escaped the notice ofthe 
learned Judge that the respondents had 
already, on their own request been given 
8 month's time for this purposeafter the date 
fixed for the first hearing : see as to this O. 
VIII, r. 1, Sch. 1, Civil Procedure Code. He 
believes thestory; told by Gungadhari 
as +o the circumstances under which 


: deductions from the 
original, he sees no reason why 
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the written statement was: filed, he makes 
no reference at all tothe alleged produc- 
tion of the A series of documents on 19th 
March, or to the Subordinate Judge's 
penmanship of the 
Harnandan 


Singh oreven Jug Narain should have 


. been called, 


Their Lordships have no desire to pur- 


. gue further their criticisms of this judg- 
. ment, They will only say that it is in 


their opinion unconvincing and unsatis- 


factory. They must, however, refer to one 
. incident. The question of the thumb im- 
; pression of Musammat. Batago was apparently 


regarded as of importance, and the. res- 
pondents seem to have applied before the 
hearing in the Appellate Oourt began to 


. be allowed to give evidence of its genui- 


neness. Thelearned Judges acceded to 


. this ‘application and adjourned the hear- 
. ing to give the respondent anopportinity 
. of producing a genuine thumb-impres- 


tendering expert 


sion of the lady, and 
When after con- 


evidence of comparison. 


. siderable delay another thumb-impreesion 
. was produced it was found that Ex, A-4 


. had been tampered with while 
. custody of the Court and the 


in the 
thumk-im- 


. pressicn which bad been on it was torn 


off. It isevident that Das, J., suspected 


: that this had been done by the appellants 
, though no evidence of any kind with re- 


gard to the incident was before bim. 


In their Lordehips’ opinion this additionel ` 


evidence ought not to have been admitted. 


. been unsuccessful in the lower Court 


Tf the respondents desired to give evidence 
as to the thumb-impression they had ample 
opportunity to do so inthe trial Court. 
The provisions of s. 107. Civil Procedure Code 


as elucidated by O. XLI, r. 27, are clearly © 


not intended to allow a litigant who has 
to 


patch upthe weak partsofhis case and 


. fill up omissions in the Court of appeal. 


Turning tothe provisions of r. 27, ‘cl. 
(1) (a) has no epplication in. the presents 
case. Under cl. (1) (b)it is only where 
the Appellate Court “requires” it (i. e, 


. finds itneedful) that additional evidence 


can be admitted. It may be required to 
enable the Court to proncunce judgment 
or for any other substantial cause, but in 
either case it must bethe Court that rc- 
quires it. 
reading of the sub clause. The legitimate 
occasion for the exercise of this dis- 
cretion is not whenever before the appeal 
is heard a party applies to adduce fresh 
evidence, but “when on examining 
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supply the defect, but 


‘stands. 


This is the plain grammaticel - 


the 
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evidence asit stands some inherent lacuna 
or defect becomes apparent." 

This is laid down in the 
terms by Lord Robertson in Kessowji Issur 
v.G.I, P. Ry. (1) (at page 122*) 
He wasdesling with the words ofs. 568 
of the Code of 1882, but they are subs- 
tantially the same as those of O. XLI, r. 27, 
of the present Code. it may well be that 
the defect may be pointedout by a party 
or that a party may move the Court to 
the requirement 
must be the requirement of the Court upon 
its appreciation of the evidence 88 it 
Wherever the Oourt adopts this 
procedure it is bound by r. 27 (2) to re- 
cord its reasons forso doing and under 
r. 29 must specify the points to which 
the evidence is to be confined and record 
on its proceedings the points so specified. 
Their Lordships regret to find that so far 
as the record discloses none of these con- 
ditions was complied with in the present 
case. 

Reference has been 


most positive 


made in this cor- 


,nexion tocertain observations contained 


in the judgment delivered by Mr. Ameer 
Aliin Indrajit Pratab Sahi v. Amar Singh 
(2). The question in that case was 88 to 
the power of the Board to admit  addi- 
tional documents which the High Court 
had rejected, and this power is notin any 
way restricted or governed bythe pro- 
visions of the Code. If any incidental 
remarks appesriag in this judgment have 
ecasioned any doubtas to the meaning 
of the rules above referred to, or the 
conditions under which the discretion of 
the Appellate Court is to be exercised, 
their Lordships desire to emphseiz? their 
view that the correct practice in the matter 
is as they have now defined it in accor- 
dance with the plain words of the Oode. 


They will only add that the power 80. 
conferred upon the Oourt by the Oode 
ought to be very soaringly exercised, and 
one requirement at least of any new 
evidercs to béadduced should bə thet 
it should have a direct and important 
bearing on a main issue in the caso. Jt 
eculd hardly, their Lordships think, be. 
suggested in the present case, that the 


RO 31 B. 381; 34 I. A. 115; 9 Bom. L. R. 671 


< (2) 74 Ind. Cas, 747; A. I. R. 1923 P. O. 128; 50 

I, A. 183; 2 Pat. 676; 21 A. L. J. 554; 4 P. L.T 

447; 1 Pat. L. R. 345; 33 M. L. T. 233; 45 M. L. 

J. 578; 18 L. W. 728; 25 Bom. L. R.1259;28 O.W. 

N. 277 (P. O). : 
*Page of 34 I. A,.—[Ed.] 
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mere. proof of the genuineness of the thumb- 

impression on Ex. A-4 could be in 
MU Sy decisivé ofthe genuineness of 
x 


For the reasons given, their Lordships 
have come to the clear conclusion that 
the decision of the trial Court was right, 
and they will humbly advise His Majesty 
that this appeal should be allowed and 
that the decree of the High Oourt should 
be set aside andthat of the Subordinate 
Judge restored. The respondents must 
bear the costs of the appeal in the High 
Court and before this Board. 

A Appeal allowed, 


W. W. Box & Co. 
Solicitorsé for the «Respondents: —Messrs. 
Watkins and Hunter. 





PRIVY COUNCIL 
APPEAL FROM THE ÜarcoTTA Hias Counr. 
March 16, 1931. 
Present: —Lord Macmillan, Sir 
- George Lowndes and Sir Dinshah Mulla, 
. . Mirza Nawab Bahadur W ASIF ALI 
oF MURSHIDABAD —APPBLLANT 


s versus 
KARNANI INDUSTRIAL BANK Lr». 
—RasponpentTa, 

Murshidabad Act (XV of 1891), 's.5—Civil Proce- 
dure Code (Act V of 1908), s. 60 (1) (g)—Pensions Act 
(XXIII of 1871)—Appointment of Receiver in execu- 
tion of decree against Nawab—Legality—'Pension’, 
meaning of. $ < 

Though the Murshidabad Act renders the im- 
movable properties to which it relates inalienable 
except to the limited extent permitted, it imposes 
no restriction on the enjoyment of the rents by the 
Nawab Bahadur for the time being. The Nawab 
has a disposing power over the income and the 
Court can, therefore, appointa Receiver of such income 
in execution of decrees obtained against the Nawab. 
[728, col. 2.] 

The word ‘pension’ alike in the Pensions Act and the 
Civil Procedure Code, means periodical payments of 
money paid by the Government to the pensioner. It 
has no application to rents drawn as limited 
ami of the properties which [yield them. [p. 729, 
col. x 
Lachmi Narain v. Makund Singh (1), followed. 
Messrs, A. M. Dunne ana B. Dube, ior the 


Appellant. i 
Messrs. E, B. Raiks and M. B. 
{for the Respondents. 
JUDGMENT. 
Lord Macmillan.—By an order dated 
15th July, 1929, the High Oourt of Judi- 
cature at Fort William in Bengal, allowing 
an appeal from an order of Lort- Williams, 


Jardine, 
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J., appointed a Receiver of the rents, issues 
and profits of certain properties in Calcutta 
in execution of several decrees obtained. 
against the present appellant by the res- 
pondent Bank. The sole question is whe- 
ther it was competent to make this appoint- 
ment in view of the terms of the Murshid- 
abad Act, 1891 (No. XV of 1891), which has 
reierence to these properties. 

The purpose of that Act was to confirm . 
and give effect to an indenture between the 
Secretary’ and the then Nawab Bahadur of 
Murshidabad, dated 12th March 1891. The 
indenture, which is duly confirmed by the 
Act and scheduled thereto, narrates at 
great length the circumstances which led 
up toit. It appears that the then Nawab 
Bahadur, the appellant's predecessor, who 
was the eldest son of the late Nawab Nazim . 
of Bengal, Behar and Orissa, had agreed to 
relinquish the latter title with its appurten- 
ant rights in consideration of his receiving 
the titles of Nawab Bahadur of Murshidabad 
and Amir-ul-Omrah, carrying with them 
the precedence, rank dignity and privileges 
of the premier noble of Bengal, Behar and 
Orissa and also in consideration of provision 
being made for the maintenance and sup- 
port of the holder of these titles for the 
time being and for the maintenance of the 
honour and dignity of his station. 

On these and other recitals the Secretary 
of State covenanted, *for the due mainten- 
ance and support of the said title of Nawab 
Bahadur of Murshidabad and Amir-ul- 
Oarah and the position and station there- 
to attaching and of the honour and diginity 
thereof." To pay to the Nawab Bahadur and . 
his lineal heirs male in perpetuity an 
annual sum of Rs. 235,000 by monthly 
instalments of Rs. 19,166-lu-8 and further 
agreed and declared that the immovable 
proparties mentioned in the schedules to the 
indenture (which include the properties of 
the rents of which the High Oourt has 
appointed a Receiver) should “henceforth 
and for ever be held and enjoyed by the 
said Nawab Bahadur and such one among 
bis lineal heirs male as may be succer- 
sively entitled to hold the said titles in. 
perpetuity with and subject to the incid- 
ents, powers, limitations and conditions as 
to inalienability and otherwise," thereafter 
in the. indenture contained. 

The first of these conditions is in the fol- 
lowing terms; “First; The said Nawab 
Bahadur spall not nor shall any of his 
successors in the said titles sell, - mortgage, 
devise or alienate the said properties res. 
pectively or any of them otherwise than by | 


tt 


198 - 
lease or demise for a term not exceeding 
21years and under a rent without bonus or 
salamee,”’ i ; 

The indenture also provided as fol. 
lows: "In zace the said Nawab Bahadur or 
any of his lineal heirs male successors to the 
titles shall at any time in contravention of 
the termsofthese presents attempt to sell, 
mortgage, devise or alienate (otherwise than 
by such lease or demise as aforesaid’ any of 
the immcvable properties aforesaid or shall 
by acourse of extravagance or by waste or 
mismanagement of theirsaid .immovable 
properties in the opinion of the Secretary of 


State for the time being disable himselt - 


from duly maintaining the dignity of the 
said position and station, then, and from 
time to time whenever and as often as the 
same shall happen, it shall be lawful for the 
Secretary of State for the time being at his 
discretion to enter into and upon thessid 
immovable properties and to hold and 


take possession thereof and also to take 


and retain ths ssids monthly sum of 
Rs. 19,166 10-8 payable from the Government 
Treasury at Berhampore ag hereinbefore 
mentioned for such period during the life- 
time of the Nawab Bahadur of Murshidabad 
and Amir-ul-Omrah so acting as aforesaid 
as to the said’Secretary of State shall seem 
necessary or expedient, and the net rents, 
issues and profits of the said immovable 


properties and the caid monthly sum of: 


Re. 19,166 10.8 so to berecevied and taken 
by the Secretary of State as aforesaid shall 
be applied for the benefit of the said Nawab 
Bahadur of Murshidabad and Amir-u!- 
Omrah for the time being for the mainten- 
ance of the position end dignily of the esid 
Nawab Bahadur of .Murshidabad ard 
Amir ul Omrah for the time being in such 
manner as the Secretary of State in his 
discretion ehall think proper." 

- The fifth section of the confirming Statute 
isin the following terme: "All property 
movable and immovable mentioned in the 


‘paid indenture orin any of the schedules 
„thereto 


shall descend and subject to 
the provisions of the said indenture, be 
enjoyed for ever by the Nawab Babadur of 
Murshidabad for the time being.” ; 
The contention of the appellant, to whic 


Lort-Williame, J., gave effect, but’ which. 
‘the High Ocurt on appeal rejected, was 


that to appoint a` Receiver of the rents 
ofany of the properties embraced in the 
indenture would defeat the intention of the 
Government as expressed in the Statute and 
indenture by depriving the Nawab Bahadur 
pro tanto of income designed for the 
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maintenance of his exalted position arid : 
would be against public policy. It was also ' 
submitted that the appointment of a' 
Receiver might prove embarrassing and. 
place the Ocurt in-an invidious position in : 
the event of the exercise by the Secretary 
of State of his power of entering into pos- ' 
session of the properties and applying the : 
rents for the Nawab's benefit. d 

In considering the question thus raised ` 
it is important to bear in mind the provi- ' 
sions of the Code of Civil Procedure on the: 
subject of execution. By s. 51 the Oourtis 
empowered on the application of a decree- ' 
holder to order execution of the decree inter 
alia, (d) by appointing a Receiver. Then by. 
B. t0 (Y) there is rendered liable to attach-: 
ment and gale in execution of & decree all 
saleable property movable or immovable: 
belonging tothe judgment-debtor or over 
which or the profits of which he has a 
disposing power which he may exercise for 
his own benefit with certain enumerated 
exceptions, . 

Now, while the Murshidabad Act renders 
the immoveable properties to which it relates 
inalienaple except to the limited extent 
permiited, it impcees no restriction on the 
enjoyment of the rents by the Nawab Baha-- 
dur for thetime being. So long as heis 
entitled to draw the rents he may dispose of 
them as he pleases. Itistrue that the in- 
come of the properties was conferred on 
him to enable him to maintain his dignity . 
and station, but-should he fail so tofapply it, 
the Secretary of State is given the special’ . 
power of stepping in and drawing the rents. 
himself and applying them for Nawab's bene- 
fit. Unless and'until the Sscretary of State 
intervenes the Nawab may employ his ir-' 
come as he chooses, nor is there any restraint : 
on anticipation imposed by the Statute or 
the indenture. The Nawab, therefore, has 
a disposing power over the income. Once 
this is established no question of public 
policy is involved and their Lordships are 
unable to see that either the terms of the 
Statute or the indenture are contravened. 
by aiding the creditors of the appellant to. 
effect payment out of his incomé of the debt, 
which: he -hasincurred. The appointment 
of a Receiver in the present case is; of ` 
couree, Subject to the special powers of the . 
Secretary of State, and should the latter at 
any time decide to intercept the rents the 
Receiver's power will -be superseded. This 
is fully recognized by the Appellate Court’s 
judgment. . : "3 

Before their Lordships the additional 
point was taken on behalf of the appellant 
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that the rents in question formed: part ofa. 
political pension and were thus exempt 
from attachment under head (g) .of the 
enumerated exceptions in s. 60(1), Civil 
Procedure Code. This belated attempt to 
assimilate the rents to political pension 
plainly fails. 

Their Lordships ‘agree with the view ex- 
pressed in Lachmi Narain v. Makund 
Singh (1), that the words “pension” alike in 
the Pensions Act, 1871 (No. XXIII of 1871) 
and in the Civil Procedure Code, and their 
Lordships may add also in the Transfer of 
Property Act, 1882 (No. IV of 1882),s. 6, 
“implies periodical payments of money by 
Government to the pensioner.” The appel- 
lant draws the rentsin question not asa 
pensioner, but as the limited owner of the 
properties which yield them: Their. Lord- 
ships, finding themselves as they do in 
complete agreement with the judgment of: 
thé learned Ohief Justice and his colleague, 
will humbly advise His Majesty that the 
appeal be dismissed. The respondent Bank 
will have its costs of the appeal, 

Ax 7 ` Appeal dismissed, 

Solicitors for the Appellant: —Mr. Hy. S4 ZL. 
Polak. : 

Solicitora for the Respondents:—Messrs, 
Oswald, Hickson Collier & Co. 


(1) 26 A. 617; 1 A. L. J. 338; A. W. N. 1904, 144. 





PRIVY COUNCIL. 

APPEAL FROM THE EASTERN ÀFRICA, 
February 27, 1931. 

Present :—Lord Blanesburgh, Lord Atkin 
and Sir Lancelot Sanderson. 
OOMMISSIONER rog LOCAL 
GOVERNMENT LANDS and SETTLE- 
MENT— APPELLANT 
versus 
ABDULHUSEIN KADERBHAI 
— RESPONDENT. 

Crown Lands Ordinance of Kenya (No. XII of 1915) 
—Auction of Government lands—Condition restricting 
bidding to Europeans and imposing conditions as to 
user—V alidity—Powers of Government servants in dis- 
posing of Government lands—Mandamus by Court to 
allow others to bid—Legality—Procedure—Ex parte 
orders—Specific Relief Act (I of 1877), s. 45. 

Prima facie the Orown and the servants of the 
Orown exercising the right of disposing of Orown pro- 
party, have at least the rights of private owners of 
making the disposition in any way that appears to 


them. to be best in the interests of the Crown. The ` 


gervants of the Crown, if given disposing power by 
Statute, must comply with the terms of the statute, but 
within those terms their duty is to act honestly in 
what they conceive to. be;the ultimate interests -of 
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the Orown or of the public. In such disposition unless. 
it is expressly given by Statute there does not exist, 


and never has existed, any legal right of any par-~. 


ticular member offthe publie to take part. Sales or 
leases, if permitted to be by private treaty, are regulat-. 
ed by the duty which the servant of the Orown owes, 


to his superior, but owes to no individual member of ` 


the public. If the statutory duty of the Orown servant 
is to sell by auction, that duty must, no doubt, be 
observed and but if there is no further express provi- 
sion there would seem to be no reason for further, 
limiting the discretion of the officer as to the terms, 


and conditions of the public auction which he shall ' 
decide to hold, If there can be restriction of user. 


there seems no objection to limiting the bidders to 
those capable of the restricted user. Ifany restriction. 
beallowed, the question whether the restriction should 
be based on racial distinctions is obviously not one of 
law, but of policy. [p. 731, col. 2.] f 


Therefore, itis competent to the Commissioner for. ; 
Local Government Lands and Settlements in Kenya : 
to allow only Europeans to bid and purchase at an: 


auetion-sale of leases of township plots in Kenya and . 
also to impose restrictive conditions as to the user of' 


such lands. -[p, 732, col. 2.| 

In respect of a sale fixed fora Saturday llth August’ 
by a notice of 3rd July, the applicant, by a notice of 
motion dated on Thursday, moved the Oourt on Friday’ 
for a Mandamus to the Commissioner to allow him to 
bid at the sale. The Court postponed the sale by an. 
order made ex parte though the necessary evidence of. 
2 demand and refusal was very weak: 

Held, that the procedure adopted was irregular and: 
should not form a precedent. |p.733, col. 1.j - 

The writ of Mandamus which is a high prerogative 
writ, is ofthe greatest value in maintaining the law, 
but it is discretionary. The precise order asked 
for ane made should in such cases be carefully defined. 
10104. 

; The Solicitor General and Mr, A. Raving- 
ton, for the Appellant, 

Sir Thos, Inskip &nd Mr. C. J. Colombos, 
for the Respondent. ; 
JUDGMENT. 

Lord Atkin.—This is an appeal from 
an order of the Gourt of Appeal for Eastern 
Africa, varying an order of the Supreme 
Court of Kenya, which dismissed a motion 
by the applicant Abdulhusein Kaderbhai 
for a Mandamus addressed to the appellant, 
the Commissioner for Local Government 
Lands and Settlement in Kenya, The 
Commissioner had given notice of an 
auction-sale of town plots at Mombasa at 
which Europeans only were to be allowed 
to bid and purchase. The notice contsined 
the further special condition that during 
the terms of the grant the grantee should 
not permit the dwelling-house or outbuild- 
ings which had to be erected upon it to be 
used £8 & place of residence for any Asiatic 
or African not a domestic servant employed 
by him. The applicant, who is an Indian 
subject of His Majesty resident in Mombasa 
on 10th August 1928, by notice of motion’ 
dated 9th August, moved the Court fora 
Mandamus commanding the Commissioner 
tə- allow the applicant to bid for and 


1*0 


purchase at the auction-sale the plots on ` 


Mombasa Island, notified to be held on 11th 
August, and also commanding the respon- 
dent to cancel or annul the condition No. 5 
of the special conditions, being the condi- 
tion above referred to, restricting the use of 
the dwelling-house. The learned Judge 
before whom the application came ex parte 
made an order postponing the sale and 
ordered that "a notice to show cause do 
issue to the respondent upon the above 
mentioned motion for a mandamus,” 
returnable in a month. Eventually, in 
December, Counsel for the applicant and the 
Commissioner were heard on that order, 
and the learned Judge dismissed the 
motion. On appeal to the Court of Appeal 
for Hast Africa the Oourt allowed the appeal 
ag to the right to bid and purchase, but 
dismissed it as to the restrictive condition, 
The decree reads: “It is ordered that the 
appeal be allowed to the extent that the 
rule in regard to the first prayer is made 
absolute, viz.,'the appellantiis allowed to bid 
for and. purchase certain Orown land pro. 
posed to be sold by auction in Mombasa 
Island." 


` No objection appears to have been taken 
atany time to the form of the proceedings, 
Counsel for the Commissioner in the 
Supreme Court stating that he 
instructed not to take any technical points, 
but to argue the case on its merits. Their 
Lordships will proceed therefore to dispose 
of the legal question involved, and will 
reserve any comments on the procedure, 


The disposal of Orown lands in Kenya is 
regulated by the Orown Lands Ordinance, 
No. XII of 1915. The case made by the 
applicant is that under the provisions of the 
ordinance the Commissioner is bound to 
permit all members of the - public or, 
alternatively, all subjects of the Orown, to 
‘bid and purchase at an auction of town 
plots, and is equally bound notto insert in 
the lease of any such plots restrictive condi- 
tions adversely affecting the Asiatic or 
African population of Kenya, at any rate, to 
such an extent as to make a purchase by 
them of no practical value. The case of the 
Commissioner is that the terms of the 
ordinance do not prevent him from impos- 
ing the restrictions of which complaint is 
made. It is desirable to point out that the 
Courts are concerned only with the bare 
question of law, viz, the powers of the 
OQommisaioner under the ordinances. Q.es- 
tions of policy, or, in other words, how the 
legal powers shall be exercised, are not 
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matters for the legal tribunal, but have to 
be determined by the &ppropriate constitu- 
tional authority. Approaching thus the 
construction of the ordinance it is found that 
it is divided into twelve parts. Those with 
which this controversy is concerned are 
Part 2, Administration; Part 3, Disposal of 
Land within Townships; Part 4, Disposal 
of Agricultural Land. By 8.6, the first 
section falling under Part 2, the Governor 
is given power to grant lease or otherwise 
alienate on His Majesty's behalf, any Orown 
lands for any purpose and on any terms 
and conditions as he may think fi.@He is 
further given power to remit covenants and 
conditions, extend the time for performing 
conditions and accept the surrender of any 
lease or license, 

- By s. 8 the Governor is to appoint a Oom- 
missioner of Lands “who shall have charge - 
of the administration of this ordinance.” . 
Section 10 confers on the Commissioner 
power to do any acts which may. be done 
by the Governor; but as it contains a 
proviso excluding from the operation of 
the section the powers conferred, inter alia, 
by s. 6, we must look elsewhere for powers 
given tothe Commissioner to dispose of 
any Orown lands. These are to be found 
in Parts 3and 4, Part 3 is headed Disposal 
of Land within Township (1) Offering of 
Town Plots: a 

“The  Oommissioner of Lands may 
cause any portion of a township which is 
not required for public purposes to be di- 
vided into plots suitable forthe erection of 
buildings for business or residential pur- 
poses, and such plots may from time to 
time be disposed of in the manner herein- 
after prescribed. 

Leases of town plots may be granted 
for any term not exceeding 99 years. 

Before any town plot is disposed.of 
under the next succeeding section the Oom- 
missioner of Lands shall determine: 

(a) The rent which shall be payable in 
respect of such plot. 

(b) The upset price at which the lease of 
such plot will be sold. ` 

(c) The building conditions to bə insert- 
ed in the lease of the plot. 

(d) The special covenants, ifany, which 
shall be inserted in the lease. 

Leases of town plots shall, unless the 
Gzvernor shall otherwise order, in any par- 
ticular case or cases, be sold by auction. 

The place and time of sale shall ba 
notified in the Gazette not less than four 
weeks or more than three months prior to 
the day of sale, and the notice shall state: ` 
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. (a) The number of plots and the situa- 
tion and area of each plot. 

(b) The upset price at which the lease of 
each plot.will be sold. i 
` (e) The amount of survey fees and the 
cost of the deeds for each plot; 

(d) The term of the lease and the rent 

‘payable in respect of each plot; 

` (e): The building conditions and the spe- 
cial covenants, if any, to be inserted in 
E lease to bá granted in respect of any 
plot: Dalm - 
Provided however that the lease of any 
plot may be withdrawn from sale by the 

Oommissioner of Lands at any time prior 

to the same being offered for sale. 

The auctioneer shall, before the com- 
mencement of the sale, read the terms and: 
conditions of the sale, and all persons bid- 
ding at the sale shallbe bound by the 

: terms and conditions so read.” 

With these provisions it is necessary to 
compare the corresponding sections of: Part 
4, Disposal of Agricultural Land (1) Offer- 
ing of Land for Agricultural Purposes. 

“The Commissioner of Lands may 
‘cause land available for leasing for agricul- 
tural purpcses to be surveyed and divided 

“into farms which shall not, except with the 

‘consent of the Governor, exceed five thou- 

sand acres, or except with the consent of 

the Secretary of State, exceed seven thou- 
gand five hundred acres. 

Leases of farms shall,  unlees the 
Governor shall otherwise order in any par- 
ticular case or cases, be sold by auction, 

. When land available for leasing for 

" agricultural purposes shall have been sur- 
‘veyed and divided into farms and it is 
proposed that lease thereof shall be sold 
by auction, the Oommiesioner of Lands 
shall give notice in the Gezette of the 
place and time which shall not be within 
three months of the date of the publication 
of such notice at which leases in respect 
of such farms will be ‘offered for eale by 
auction. 

Such notice shall state: 

(a) The situation of the farms and 
the approximate area of each farm and 
the time when and place where the 
plan of eachfarm may be eeen. 

`` (b) The upset price at which the lease of 
each farm will be sold. 

. (c) Whether persons other than Zurope- 
ans will be permitted to bid for the lease of 
the farme. ; 

(d) Any special covenant or condition to 

. be inserted in any lease to be granted. 
(e) The annual rent to be paid for each 
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farm for the first period of the lease, as 
hereinafter defined. 

(f) The survey fees and the cost of the 
deeds to be paid in respect of each farm: 

Provided, however, that the Commissioner 
of Lands may withdraw any lease from 
sale at any time before the same is offered 
for sale. 

(4) Covenant as to Occupation, 

There shall by virtue of this ordi- 
‘nance be implied in every lease granted 
under this part to a European a covenant 
that he shall not without the consent of 
the Governor-in-Oouucil appoint or allow 
'a non-European to be manager or 
otherwise tc occupy or bein control of the 
land leased.” 

The contention of the applicant which 
hasfound favour with the Oourtof Appeal 
“is that the provision in s,18 that leases of 
‘town plots shall be sold by auction involves 
„that in the absence of express and unequi- 
vocal words, the sale cannot be restricted to 
a particular section of the community. 
Sheridan, Ag. O.J., thought that the ordin- 
ance itself indicated that no restriction was 
to be placed on the bidding. He referred 
to the absence in s. 19 of any requirement 
that notice should be given of such a rec- 
triction as compared with s. 27 (c) relating 
to the notice in sales of agricultural land 
and attached importance to the words of 
s. x0: “all persons bidding at the sale.” 
Guthrie Smith, Ag O.J., thougt that the 
Commissioner would be violating his duty 
as a trustee for the Government by res- 
tricting the class of purchasers, He thought 
that such a limitation tended to reduce the 
price, since it cut out a claes of potential 
bidders. Muir Mackenzie, J., considered 
that on a comparison of the sections regu- 
leting the sale of town plots with the 
sections regulating the sales of agricultural 
‘land, as there was a mandatory provision 
ins 27 (c), thatthe Oommissioner should 
state whether persons other than Euro- 
peans will be allowed to bid and no such 
provision ins. 17, it must be taken that 
express power to restrict was given as to 
agricultural land and was not given as to 
“town plots. 

After careful consideration of the judg- 
“ments in the Court of Appeal their Lord- 
ships find themselves unable to agree with 
the decisions. Prima facie the Orown and 
the servants of the Orown exercising the 
right of disposing of Orown property, have 
at least the rights of private owners of 
making, the disposition in any way that 
appears to them to be best in the interests 
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of the Orown. The servants of the Crown, 
if given disposing power by Statute must 
comply with the terms of the Statute, but 
within those terms their duty is to act 
honestly in what they conceive to be the 
ultimate interests of the Orown or of the 
public. In such disposition unless it is 
expressly given by Statute there does not 
exist, and never has existed, any legal 
right of any particular member of the pub- 
lic to take part. Sales or leases, if permitted 
to be by private treaty, are regulated by 
the duty which the servant of the Orown 
owes to his superior, but owes to no in- 
dividual member of the public. If the 
statutory duty of the Orown servant is to 


sell by auction, that duty must, no doubt, ` 


be observed. Their Lordships would agrée 
that such 8 duty imposed by Statute would 
ordinarily involve a duty tosell by public 
auction, butif there is no further express pro- 
vision there would seem to be no reason for 
further limiting the discretion of the officer 
as to the termsand conditions of the public 
‘suction which he shall décide to hold. If 
there can be restriction of user there seems 
no objection to limitin g the bidders to 
those capable of the restricted user, If 
‘plots are reserved for dwellings for the 
industrial classes it might well be expedient 
to restrict bidding to members of that 
class. In the very case in . question 
bidding is to be limited apparently with- 
out objection, to persons who have not 
already purchased a plot, and if to them 
why not, if thought desirable, to persons 
who had not already purchased a Similar 
plot at a previous sale? Township plots 
include land for commercial purposes, 
and there would appear to be no reason 
why in appropriate cases the user should 
not be restricted to the building of wharoeg, 
ware houses or factories, or why the bid- 
ding should not reasonably be restricted to 
approved intending wharfingers, warehouse- 
men or factory owners. If the words “sell 
by auction” therefore stood alone, there 
seems to their Lordships no reason why 
there should not be imposed a restriction as 
to the bidders, If any restriction be allow- 
ed the ‘question whether the restriction 
‘should be based on racial distinctions is ob- 
viously not one of law, but of policy. Their 
Lordships cannot entertain the view that to 
restrict bidding is necessarily to sell at a 
disadvantage. In respect of residential 
plots in particular the very opposite result 
may be attained. 
- But in the present cage the words of the 
ordinance construed asa whole appear to 
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“indicate that the words “sell by auction" 


in s. 18 are not confined to selling without 
restriction, but do involve the power to sell 
by restricted auction. Their Lordships’ 
examination of the clause relating to the 
sale as agricultural land, leads them to the 
opposite inference to that formed on the 
same clausés by the Court of Appeal. "The 
Only disposing power given under either 
part is by ss. 18 and 26. The leases are to 
besold by auction. The empowering words 
are identical,’ Prima facie, they should 
convey: the same power. But the nature of 
the power in respect of agricultural lands 
can be discovered from the provisions of 
8. 27 “as to notice, and from s, 97 (c) it is 
obvious that the Legislature contemplated 


.thatin the sale ofwhich notice must be 


given, there was to bea power of restriction. 
If, therefore, power to sell ‘by auction in s, 
26 gives a power of restricted auction: what 
reason is there for assuming.that the game 
words in s. 18 give a different power? With 
great respect to those who have expressed 
8 contrary opinion, the fallacy is in assum- 
ing that a clause as to notice has anything 
to do with granting or limiting a power 
of disposition which has to be found in- 
dependently. The value of the notice 
clause is to call attention to the powers 
which are assumed to be given, and which 
can only be given, in the identical terms of 
88. 18 and 26, . ' 

The absence of the statutory necessity 
of notice of restriction on the sale of town 
Plots seems to their Lordships to be with- 
out special significance. Ite easy to cor- 
ceive reasons why the Legistature made 
special provision for notice of an extension 
of the sale to non-Europeans in the casé of 
agricultural land while omitting statutory 
provisions on the subject in the township 
areas. In the latter case notice as to the 
persons whose biddings would be accepted, 
might well be left, as in the former case it 
probably could safely have been left, to the 
discretion of a competent administrator of 
an auction sale. ‘It is difficult to see how 
notice of a restriction could, in any case, be 
omitted, - 

If ss their Lordships have indicated, 
the Oommissioner had the. power to im- 
pose the general restriction as to bidding, 
it was not contended by Counsel for the 
applicant that objection could be made to 
the restrictive condition as to user. Their 
Lordships entertain no doubt that the objec- 
tion on this head fails, 

It is not proper to part from the case 
without calling attention to the procedure 
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in this case which it is not desirable should 
form a precedent. In respect of this sale 
fixed for a Saturday lith August by a notice 
of 3rd July, the applicant, by a notice of mc- 
tion dated on Thursday, moved the Court 
on Friday for a mandamus to the Oommis- 
sioner. The necessary evidence of a de- 
mand and refusal was extraordinarily weak. 
The Court appears to have postponed the 
sale by an order made ex parte, & proceed- 
jng which nothing but extreme urgency 
would justify. The writ of mandamus 
which isa high prerogative writ, is of the 
greatest value in maintaining the law, 
butitis discretionary and the granting of 
arulein the circumstances seems to have 
conceded the applicant more than he was 
entitled to. The precise order asked for 
and made should in such cases be carefully 
defined. Their Lordships would have 
found it difficult to support an order which 


apparently commanded the Commissioner ' 
to allow the applicant to bid at a sale which. 


had only been advertised subject to certain 
conditions. It would be wrong to prevent 
the Commissioner from withdrawing the 
gale altogether if he thought it was inexpe- 
‘dient to sell at present without such con- 


ditions, Their. Lordships have been able: 


to decide the point of law which concerned 
the litigants without paying special atten- 
tion to forms; but they must not be taken 
to approve the present proceedings as a 
precedent in any future attempt to decide 
similar questions. 

For the reasons they have given they will 
humbly advise His Majesty that the appeal 
of the Oonithissioner be allowed and: the 
order of the Court of' Appeal, dated 6th 
July 1929, be set aside, and the order of the 
Supreme Court of Kenya, dated 10th De- 
cember 1928, be restored, and that the 
cross appeal of the applicant be dismissed. 
The applicant must pay the costs here and 
in the Oourt of appeal. 

A, . Appeal allowed. 

POOS for the Appellant—Mr. Burch- 
ellá. ; 

Solicitors for the Respondent—Mr. Hy. 
S. L, Polak. 
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PRIVY COUNCIL. 

APPEAL F.0m THE ALLAHABAD Hien Govsr, 
March, 19, 1931. 

Present: —Lord Macmillan, Lord Salvesen, 

Sir George Lowndes and Sir Dinehah 
Mulla, 

BAL KRISHNA AND OTH488—ÀPPRLLANTJ 

. versus 
RAM KRISHNA AND OTHER8— 


RESPONDENTS. 
‘Hindu Law—Partition—Severance by unequivocal 
declaration of intention to separate—Presumption as 
to joininess—Effect of separation of one member— 


‘Joint status of others—Question of fact. 


Itis now settled law that a separation may be 
effected by a clear and unequivocal intimation on the 
part of one member ofa joint Hindu family to his 
co-sharers of his desire to sever himself from the joint 
family. [p. 734, eol. 2.] 

Suraj Narain v. Ikbal Narain (1), Girja Bai v. 
Sadashiv Dhundiraj (2) and Kawal Nain v. Budh 
Singh (3), referred to. : 

The general principle of a Hindu Law is that every 
Hindu family is presumed to be joint unless the 
contrary is proved, But if it is established that one 
member has separated, the presumption does not con- 
tinue to exist with regard to the others. It is, however, 
equally clear thatthe other members may remain 
joint. Whetherthe othersdid so after the separation 
of one member is & question of fact, [p. 735, col. 2.] 

Balabux Ladhuram v. Rukhumabai (4), Jatti v. 
Banwari Lal (5), Ram Pershad Singh v. Lakhpati 
Koer (6) and Palani Ammal v. Muthuvenkatacherlo (7), 
referred to. : 

‘Messrs. A. M, Dunne and B. Dube, for the 
Appellant. 

' Messra. L,:De Gruyther and J. M. Parikh, 
for the Respondent. 


JUDGMENT. 
Sir George Lowndes.—tThe suit out 
of which these consolidated appeals arise 
was instituted in the Court of the Subordi- 


“nate Judge of Bandaon 4th May 1925, by 


one Lal Man, praying for a petition of joint 
family properties. 

The family of which he claimed to bean 
undivided member consisted originally of 
himself and his three brothers, Kanhaiya 
Lal, Hezri Laland Gulzari Lal, Lal Man 
being the eldest of the four and the karta of 
family. They were admittedly governed 
by the Mitakshara Law, The properties of 
which partition was claimed consisted 
mainly of the assets of a family money 
lending business, and certain houses and 
land, 

Kanhaiya Lal died some time prior to 
1907, and Hazari Lal in 1908, but their 
stocks were adequately represented by their 
sons. Gulzari Lal died childless in 1990. 
Lal Man was the last survivor of the bro- 
thers and claimed by his plaint to be entitled 
to a one-third share ofthe family pro- 
perties. “He had no male issue but only 


(Er! 
sons of a daughter, who would, of course, 
be outside the joint family. Lal Man died 
pending the trial before the Subordinate 
Judge, und his grandsons were brought on 
the record as his heirs and continued the 
proceedings, which they would no doubt be 
entitled to do on the theory that he was 
separate at the time of his death. It will 
be convenient in this judgment to refer to 
Lal Man and his grandsons as the plaint- 


iffs. 
The defendants to the suit were the male 


descendants of Kanhaiya Lal and Hazari ` 


Lal. Their main defences were (1) that 
Lal Man had separated from the rest of the 
family in 1£07, and (2) that he had received 
his. share in full. This story which has 
been for the most part accepted by both 
the Oourts in Indie, was that Lal Man, 
being anxious to provide for his daughter's 
family eeperated in 1907 from his brothers 
and nephews and made over sums of money 
and certain items of immovable property to 
his greudsonr, these being taken ss the 
equivalent of his one-fourth share ofthe 
joint estate. These dispositions were evi- 
denced by entries in the family books by 
which Lal Man declared himself to be the 
owner of a one-fourth share of the properties, 
and that he was making these gifts to 
his . daughter's family out of that share. 

A considerable body of eviderce, both 
oral and documentary, including the entries 
above referred to, was recorded at the 
trial and the Subordinate Judge delivered 
his judgment on3rd April 1925. He held 
that Lal Man had become separate from the 


other members of the family in 1907 when. 


his share wasa fourth only; that the other 
members of the family remained joint; that 
Lal Man had upon separation in effect 


taken all that he wanted out of the family. 


property, and had relinquished whatever re- 
mainedof his full fourth to the other co- 
sharers and that. he consequently had no 
right to partition. The Subordinate Judge 
accordingly dismissed the suit with 
costs. 

. The plaintiff appealed to the High Oourt, 
and their appeal. was heard by the Ohief 
Justice, Sir Grimwood Meare, and Dalal, J. 
They. siter acareful examination of the 
evidence, agreed with the finding of the 
Subordinate Judge as to theseparation in 
1907, but differed from him on the question 
of relinquehment holding that the moneys 
and property which Lal Man had taken 
and dealt with in and after 1907 as on 


account of his share were not accepted by: 


him in full satisfaction of such share 
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and that there was no proof that he had. . 
at any time relinquished his right to the 
balance. They therefore set aside the decree ` 
of the Subordinate Judge and passed a pre- 
liminary decree for partition on the footing | 
that Lal Man had at the date ofthe suit 
a one-fourth ehare in the family properties 
but that it must be.debited with what he. 
had already received on account, and they 
remitted the suit to the trial Oourt to 
work out the partition on the lines indi- 
cated. oe 

From the decree of the High Oourt both 
the plaintifis and the defendents have, 
appealed to His Majesty in Council, their 
eppesls being consolidated. 

In the defendant’s appeal which was first 
heard it was contended that thé decree of 
the Subordinate Judge dismissing the suit 
was right and thet the High Court erred 
in holding that there had been no re- 
linquishment by Lal Man of the balance of 
his share, 

On this question their Lordskips have not ` 
thought it necessary to hear Counsel for. 
the plaintiffs, as they have no doubt that 
the High Court was right. Thereis noth- 
ing in their opinion, to show that what Lal 
Man made over to his daughter's family. 
was taken by him in full discharge of his” 
share, or that he relinquished in favour of 
the other co-parceners such balance as might 
be found due to him when a formal divi- 
sion should be made, Their Lordships 
think that tbe plairtiffs are clearly entitled ' 
to havean account taken to ascertain his: 
fourth share, and to receive. the balance; 
if any, which may be found, still due on. 
account of it. 

On the plaintiffs’ appeal it was contended,. 
firstthat there had been nogeparation in, 
1907,0ratany time beforesuit, ànd that don- 
sequently on the death of Gulzari Lal in 
1920, Lal Man became entitled to a one-third 
share of all thefamily properties as claimed: 
in the plaint, and secondly that if there 
was in fact a separation in 1907, as the 
defendants alleged, the’ legal result was 
a disruption of the whole family under 
which Gulzari Lal also became entitled to 
& separated fourth share, and that this, on 
his death, passed by the Mitakshara Law 
to Lal Manas his sole heir, the brother 
excluding the nephews. 

It is now settled law that a separation 
may be effected by a clear and un- 
equivocal intimation on the part of one 
member of a joint Hindu family to hia 
cc-sharers of his desire to sever himself 
from the joint family, This was laid down 
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in Suraj Narainv. Ikbal Narian (1). The 
Question was further examined in Girja 
Bai v. Sadashiv Dhundiraj (2), and the 
principle was re-affirmed and the last-men- 
tioned case was followed in. Kawal Nain 
v. Budh Singh (3), where Lord Haldane 
says the status of the plaintiff as separate in 
estate is brought about by his assertion of 
his right to separate." 


The question being one of intention on 
the part of Lal Man in 1907 itie, in their 
Lordships’ opinion a question of pure fact. 
It has been found concurrently by both 
Courts in India that he did so intend and 
that his intention was communicated to 
the other co-sharers, and there is ample 
evidence upon which this conclusion could 
be based. For the plaintiffs it is contend- 
ed that neitherthe Subordinate Judge nor 
the High Court have given’ sufficient 
weight to the admitted facts that Lal Man 
continued after 1907 to live jointly with 
his brother and nephews, or to act as karta 
of the family and that in numerous suits 
brought to enforce securities of the family 
business he was described as being joint 
with them. These matters were no doubt 
proper for the consideration of. the Oourts 
in’ India as the. Judges 
they have been taken.into account by 


them. The separation of 1907: was only. 


asepsration in interest; there was no 
separation in fcod or apparently in 
worship; there was no.actual division of 
assets and the subsequent conduct of the 
parties may well be ascribed to Lal Man's 


position in the family and his continuing. 


interest in its properties and affairs. There 
is nothing, however, in. this contention of 
the plaintiffs which’ would lead their Lord- 
ships to.depart from the rule, which has 
been.so constantly affirmed by the Board, 
of not.interfering upon questionsof fact 


where there are concurrent findings of the 


Indian Oourts. 


` Upon the second branch of the plaintiffs’ 


case there are again concurrent findings of 
the lower Courts. The Subordinate Judge 


(1) 18 Ind. Cas. 30; 35 A 80; 16 O. C. 129; 40 I. A. 40; 
13 M; L. T..194; 17 O. W:N. 333; 11 A. L. J, 172; 


(1913) M. W. N. 183; 17 O. L.J.288; 24 M. L. J. 345;- 


15 Bom. L. R, 456 (P. 0). 

(2) 37 Ind. Cas. 321; A. I. R. 1916 P. O. 104; 43 I. A. 
151; 43 O. 1031; 20 O. W.N. 1085; 14 A.L. J. 822; 20 
M. L. T. 78; 2 U, P. L. R. 113; (1916) 2 M.W.N 65; 18 
Bom. L. R. 621; 4 L. W. 114; 24 O. L. J. 207; 31M. L, 
J. 455 (P. O.). 

(3) 40 Ind. Cas, 286; A. I. R. 1917 P. O. 39; 441. A. 
159; 39 A. 496; 15 A. L, J. 581; 2 P. L. W. 57; 21 O. 
W.N. 986; 33 M. L.J. 42; 19 Bom. L: R. 642; 26 C. L. 
p» 101;.(1917) M, W. N. 514; 6 L. W. 330(P. 0). - - 
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held that in 1907 Lal Man “alone separated 
and all the other members continued joint." 
The point seems to have been more elaborat- 
edin the High Court. but the judgment i8 
even more emphatic. “The plaintiffs' learned 
Counsel pressed upon us another argument 
that if Lal Man separated in 1107 his two 
brothers and nephews should also be 
considered to have separated and so in 
1920, when Gulzari Lal died Lal Man, the 
next reversioner, would succeed to one- 
third of the properties owned by the family. 
The separation of Lal Man, however, did not 
automatically involve the separation of the 
three other branches of his family. There 
cannot be the slightest doubt that Hazari 
Lal, Gulzari Lal, and Kesho Das remained 
joint. It was Lal Man and Lal Man alone 
who had separated his one-fourth share. 
lfallof them had separated it is certain 


` thas the separate share of each one of them 


would have been worked out, The cir- 
cumstances of the case are such that there 
is no burden cast on the defendants to 
prove a re union among Hazari Lal, Gulzari 
Lal and Kesho Das after 1907.” 

It is clear to their Lordships that in the 
Indian Courts this question waa argued as 
oneof fact. Before the Board it has been 
put as one of law. Tha separation of one 
member of the family, it is said, necessarily 
causes theseparation of all. This problem 
has been discussed in many cases, the 
argument usually turning upon a question 
of presumption. The general principle un- 
doubtedly is that every Hindu family is 
presumed to be joint unless the contrary 
is proved.. If 16 is established that one 
member has separated, does the presump- 
tion continue with reference to the others? 
The decisions of this Board show that it 
does not per Lord Davey in Balabux Ladhu- 
ram v. Rukhmabai (4) (at p. 137*) followed 
in Jatti v. Banwari Lal (5). But 
it is equally clear on these decisions’ 
that the other members of the family may 
remain joint; it is again, their Lordships 
think, a question of their intention, which 
must no doubt be proved. So in Ram 
Pershad Singh v. Lakhpati Koer (6), Sir 
Andrew Scoble in delivering the judgment 
of the Board, says (pages 9 and 10*) “It was 
contended on behalf of the appellants in the 


(4) 30 0. 725; 30 I. A. 130; 8 Sar. 470 (P. 0). 

(5) 74 Ind. Cas.’ 462; A. I. R. 1923 P. O. 136; 501. A. 
192; 21 A.L: J.'582; 18 L. W. 273; 45 M.L. J. 355 
(1923) M. W. N. 687; 25 Bom. L, R.1256; 4 L 350; 28 
O, W. N. 785; 33 M. L. T. 283 (P. O.) 

(6) 300. 231; 301. A. 1; 8 Sar. 380 (P. C.). 
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the suit of 1868 may haveeffected aseparation 
quo ad Tundan and Tukan it left the plaint- 
ifis united inter se, and that-this might have 
been the legal effect of .the decree is undeni- 
able. But here, again the conduct of the par- 
ties must be looked at in order to arrivé at 
what constitutes the true test of partition 
of property according to Hindu Law, namely 
the intention of the members of the family 
to become separate owners," 

But the matter is put beyond doubt in 


Palani Ammal v. Muthuvenkatacharla (7) - 


where Sir John Edge says (page 86*) ; 

It is also now beyond doubt that a 
member of such a joint family can separate 
himself from the other members of the 
joint family and is on separation entitled 
to have his share in the property of the 
joint family ascertained and partitioned off 
for him and that the remaining co-parceners 
without any special agreement amongst 
themselves may continuo to ba cc-parceners 
and to enjoy as members ofa joint family 
what remsided after such a partition of 
the family property. That the remaining 

. members continued to be joint may, if 
' disputed beinferred from the way in which 


their family business was carried on after 


‘their previous co-parcener had separated 
* from them, f 


: Their Lordships ate'therefore of opinion. 


that the question whether on Lal Man's 
» separation in 1907 the other members of 
the family remained joint was a question 
of fact and the Oourts in India having 
come to concurrent findings that they did 
so remain, their Lordships have no he- 
gitation in accepting their conclusion. 

. The only outstanding question in the 
plaintiff's appeal is as to the form of the 
decree passed by the High Court, It is 
urged that the defendants should be de- 
bited on the partition "with all the ex- 
benditure made since 1907 solely on their 
account, Their Lordships are not in 
a position to deal with this contention, 
as there is nothing on the record to show 
whether any such expenditure has in fact 
been made, and if so for what purposes 
and to what extént. No question as to this 
was raised in ‘the High Oourt, but their 
Lordships think that the mafter may re- 
quire further consideration, and that it will 


be safer to remit the appeal to the High 
. (7) 87 Ind. Cas. 333; A.I.R.1925 P.O, 49; 53 .I; A. 
83; 48 M. 254; 48M L 83; 6 P. L. 7T. 133; 21 L. W: 
439; (1925).M. W. N. 330; 8 Pat.-L. R. 126; 27 Bom 
. R. 735; 29 O, W. N. 846; 23 A. L. J. 746; L'R. 6 A: 
P. O. 143 (P. O.). p se 
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present suit, that although the decree in. 
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Court for sich further -directions (if any): 
upon this point as the learned Judges. 
after hearing the- parties may deem 
necessary. Subject to thir reservation, their - 
Lordships think that both these appeals . 
should be dismissed, and they will humbiy ` 
advise His Majesty accordingly. There-will . 
be no order as to cosis. 
A 3 ~ Appeal dismissed. 
Solicitors for the Appellant—Mr. Hy. S.L. 
Polak, MT 
Solicitors for the Respondent—Messra: 7’, 
L, Wilson & Co. 


PRIVY COUNCIL. 
APPEAL From THE Bomsay Hieu OovnT. | 
. March 10, 1931. 
ë Present: —Lord Blenesburgh, Lord 
Atkin and Sir Lancelot Sanderson. 
LAKHAMGOUDA BASAVPRABHU 
SARDESAI—ArPzi LANG 
versus 
BASWANTRAO AND or&ERS— 
RESPONDENTS, "T 
"Grant —Reswmption—Grant of office to be vemuner- 
ated by use of land and grant of land burdened with 
service—Distinction—Construction of grant. . 
There isa distinction between the grant of an 
office to be remunerated by the use of land and tha 
grant of land burdened with service, In the former. 
case the land will prima facie be resumable; in the 
latter case prima facie it will not, but thé terms of 
the grant or the circumstances in which it was made, 
may establish a condition of the. grant that it was ` 


resumable. "The onus willbe upon the grantor to 
make out such a condition: : 

Held on a consideration of the terms of the grant 
and the circumstances of thecase that the grantin 
question, far from being a non-transferable non-herit- 
able grant of an office, ora grant of land conditioned 
to be resumable on cessation of service, was in fact 
& grant of land not resumable, but intended to be 
heritable and transferable and permanent atany rate 
as long as service or its equivalent in money was 
forthcoming. 2 7 ` 


. Messrs. A. M. Dunne, E. B. Raikes and M; 
A. Jinnah, for the Appellant, 
JUDGMENT. 
"Lord Atkin.—This is an appeal from’ 
the High Court at Bombay, which dismiss- 
ed an. appealby the plaintiff, the present 
appellant, from a decree of the Subordinate 
Judge of Belgaum and -allowed a cross- 
appealby the defendants, the respondents. 
. The respondenta did. not file a case or 
appear before this Board.. The:plaintiff: is 
the Sirdesai of Vantmur and he brought 
the present suit to recover possession of 
lands which, as he alleged, his ‘predecessor- + 
intitle had given. to, the. defendant's, pres. ` 
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‘ decessor-in-titlein the year 1841, as ` re- 
muneration for, services as a shiledar or 
mounted follower. The defendants’ claim 
was that the land was granted to their prede- 
cessor, and that the tenure was heritable 
and permanent so long as the holder was 
prepared to render the necessary service. It 
was Common ground that since about 1868 
the plaintiff and his predecessors had been 
receiving nokriansha, or & yearly payment 
in lieu of service, from the defendants and 
their predecessors, and a further or alterna- 
tive question arose as to the amount of the 
nokriansha which was the subject of the 
defendants’ croes appeal. The’ substantial 
question is whether the land was resumable 
at the will of the plaintiff whether service 
was tendered or not. Similar problems are 
familiar in the Indian Courte, Principles 
for their solution were formulated by this 
Board in 1870 in thecase of Forbes v. 
Meer Mahomed Tuquee (1). The distinstion 
to be borne in mind is between the grant 
of an office to be remunerated by. ihe use of 
land and the grant of land burdened with 
Service. In the former case the land will 
prima facie be resumable; in the latter case 
prima facie it will not: but the termsof the 
grant or the circumstance in which it was 
made may establish a condition of the grant 
that it was resumable. The onus will be 
upon the grantor to make out such a con- 
dition, In the present case the written grant 
to the defendants’ predecessor is produced. 
. It is written in Marathi and is translated in 
the record ae follows: l 

Seal of Stamp of eight annas, 

God Prabhu be propitious, Copy. 

a 

Memo, to Rajeshri Baba Desai Naren- 

drakar. 
(b) 


Allowance of saranjam in respect of Tainat 

(c) Sur year 1241,shake year 1763, cyclical 

. year being named Plawa, Ijunar date the 
Jst day of Ohaitra Shudha (i.e, date - 24th 
March, 1841 A, D.) 

1, Land (yielding an income) of Rs, 200 
(two hundred rupees), 

1, Rs. 5 (five rupees) and Re. 1 (one rupee) 
for goat (should be given) at the time of 
Dasra holiday. 

(1) 13 M.L. A,438; 14 W.-R.:28; 2 Sar 588 (P. O.) 





" (a) A general term of respect. 

(b) Villages andlands granted in inam to person 
from whom mainteining of forts or troops for 
the public service is required. 

. (c) A Stipandary (sic such as district, town, etc., 
E: ‘toa person for his maintenance, 
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` Lakhamgowda 


a 


737 


‘d) 
!, "Sidha" for two persone namely for 
(I) him i. e, Baba Narendra) and 1 one 


servant should be given daily. 


l. Grain "Adisher" by Kaily measure and 
fodder for horse should be given daily. 


(e) 
. 1. “1 Khijamatdar” and two peons; in all 
three persons, out of our retinue will be 
orderéd to be appointed (for rendering 


service to you). 


1. If you go on tour, an order will be 
given to supply horse, a keeper of the horse, 
an ornamented umbrella, carriers and torch 
bearers 

6 
“A grant of items 6 is made. According- 
ly they will be continued. An agreement 
is duly given in writing as above. 30th 


‘moon of the month of Mohurrum Morta 


Sud Ruju. 
‘ True copy as per original 20th 
July 1863 A. D, 
Balwant Krishnaji, Olerk. 
Ramachandra Bapuji Karbhari. 
A true translation. 
S, M. Majumdar, Translator." 

It seems to be admitted that the trans- 
lator misread the word  "tainat," which, 
according to Wilson's Glossary, means 
‘military charge or command, general 


control or management, stipend or salary.” 
It will be observed that, whatever this 


document doee, it does not in terms grant 
any office, though that the recipient js fo 
render some service is indicated by the uee 
of the word “tainat” and by the reference 
in the last item to “going on tour." It 
does in terms grant" the six items the 
first being 'land." There is no dispute 
that the landso “granted” is the land 
now in question. Oontemporaneously with 
the grant of the land the Sirdesai issued a 
notice to the occupiers of the land: 
"Shri Prabhu God be propitious, Copy 
to ‘Kamati’ (a) of Monje Budihal. (From) 
Basavprabhu Desai 
Nadgowada Paragane Hukkeri for the Sur 


year 1241 (i e,date 24th March 1841 A. D.) 


‘Kamat’ (a) land measuring + one fourth 
chawoor (b) situate at Mouje aforesaid 
had been ordered to be given in respect 


(d) Undressed rice or corn and fuel to dress it. 

(e) A servant of great men for petty offices abou 
the person. 

(a) Holder of land which a zamindar or jagirdar 
or mandar Hs in his Ure eultivat- 
ing it by labourers in distincti 
which he lets out in farm, SOO 

(b) Astipandari(sic) such as a „district, town 
etc, to person for his maintenance, , : 





338 
of Tainati (c) (saranjam) to (d) Rajeshri 

aba Desai Narandrakar. So you should 
289 on paying the income from produce, 
from the next year to the said person and 
«go on. acting according to his instructions. 
^May this be known 30th moon of the 
month of Moharrum Mortab Sud. 
True copy as per original. 





dk Date 20th July, 1868, A. D. 
ec E Compared by 

3*5 n . Balwant Krishanji 

Í i Olerk. 
"- Ramchandra Bapuji Karbhari. 
(gue A true translation 

EE S. M. Majumdar 

"Translator. 





. in 1868 thethen holder of the land, 
"who appears to have been the original 
^brantee, was served with notice on behalf 
‘of the grantor to produce his title-deeds, 
“g notice no doubt served in contempla. 
tion. of the approaching .settlement, and 
"on 20th July 1865, he made a statement 
which translated ` is as follows : 
Before Ramachandra Bapuji Karbhari 
‘of Wantmuri Sansthan. Deposition (State- 
ment). Deposition (Statement) given in 
writing by Baba bin Anandrao Desai, age, 
“40 years, Lingayat by caste, occupation 
Service, resident of Mummigatti Taluka 
“Dharwar. 
Answer to questions: 

As the (family of) Desai of Wantmuri is 
related to us, the deceased Lakhamgowda 
“Desai, in the Fasli year 1250 (7. e., 1840-41 

A.D) gave us an. honourable post . of 
'Shiledar and gave: l.mémo and land in 
‘the village of -Buvidal. and -sent 1. takid 
“ (order) to the Kamati (a) of, that village 
jin respect thereof, copies ‘of those. two 
papers (namely, one memo. and one order) 
have been produced efter showing 
the origipals. According to that Tharav 
(decision) DesagatiChawarat land meacur- 
ing one-fourth, aesessed at Re. 125, situate 
“in the village of Budibal, and Rs. 87-8.0 
. pertaining tothe rights of the village of 
Mouje Hebbal, and Rs. 1-120 in respect 
of the rights of the village of Karagar 
. have been continued with us year after year 
without break, since that year until now. 
We pray that henceforward also we may be 
permitted to serve as persons entitled to 
receive honcur as before, and their income 


(c) Villages and lands granted in inam to ,person 
from whom maintaining of forts or troops for 
the public service is required. 
(d) General term of respect. 
(a) A person employed to cultivate with farming 
- Btock of the owner. : 
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may .be continued.. (with. us). My elder, 
Bister.wás given in marriage to the late 
Lakhamgowda Desai; on account of that 
relationship he treated us as people of (his 
own) family, gave the said income with a 
view to provide for our maintenance, 
and enlisted ts as Shiledar to save 
our honour. But that was not given to us 
only for the sake of seivice. Therefore the 
income should be continued with us 4s 
before, Deposition (statement) is duly 
‘given in writing as above. Date 20th July 
1888 A D. " : , 
| Signature of Baba bin Anandrao Desai 
my own handwriting 
Deposition (statement) was taken 
before me. 

Ramachandra Bapuji Karbari 

A true translation 
8. M. Majumdar 
Translator. 

This document was produced from the 
custody of the plaintiff, and is the only. 
evidence of the nature of the services “Shile- 
dar” in respect of which the land was grant- 
ed. It appéars to have been addressed to 
the successor of the original grantor: and 
if as appears probable from the evidence, 
it was made by the original grantee, it 
would show thatat the time of the original 
grant the grantee was only about 13 years 
old, a cricumstance which would tend to 
support the view that, the intention of the 
grant was to provide maintenance and to 
negative the view that, the sole object of the 
grant was to remunerate services in an office 


‘then granted. It‘is admitted that from this. 


time onwards the defendants’ predecessors 
paid a nokrianshd in lieu of service, and 
it appears that such payment was the 


„amount of the assessment, at that time 


about Rs. 58.. In 1899 the original grantee's 
son executed a sale-deed of the land in 
question to the present defendant's father. 
This holder was then paying the amount 
of the assessment, Ra. 96, as nokriansha 
io the Sirdesai. In 1903 the purchaser 
applied to the present plaintiff, who had 
succeeded to the grantor's estate, to be 
entered in the accounts of the estate as the 
holder of the lands. He recited his pur- 


‘chase for Rs. 1,980 and that nokriansha 


had been paid of Rs. 96, and undertook to 
continue to pay Rs.96 nokriansha or if call- 
ed on to render service instead. The ap- 
plication was granted and the purchaser's 
name was &pparently substituted for the 


‘original grantee's in the books of the estate 
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and the. plaintiff continued to receive Rs, 96 
8 an annual payment. 

Apparently in 1915 or 1916 defendant No. 1 
-was accused of the murder of the plaintiff's 
.adoptive grandmother. He was acquitted by 
.the Sessions Court, but.the plaintiff appears 

to have been dissatisfied with this result, 
and in November 1917, served the defendant 
with notice to pay for the future an in- 
creased nokriansha of Rs, 380 per annum 
or yield up possession of the lands in 
.question. As the increased payment was 
refused the plaintiff brought the present 
„Buit, 

Both Oourts have heldthat the land 

-is not resumable. Their Lordships see no 
.reason to differ from this conclusion. The 
-terms of the grant: the evidence of the 
statement of 1868: the fact that nokriansha 
has been paid since 1868 by the grantee his 

.Bon and his son's transferee: that transfer 
was expressly permitted by the plaintiff, 
and payment received by him for over 
12 years from the transferee: all appear to 

.Bhow that the consideration for the grant 

. was truly stated in 1868, and that so far 
from the transaction in 1841 being a non- 
transferable, non-heritable grant of an office, 

_or a grant of land conditioned to be resum- 
able on cessation of Berviee, it was in fact 
*a grant of land not resumable, but intended. 
to be heritable and transferable and per- 
manent at any rate as long 83 service or 

-ite equivalent in money was forthcoming. 
-Whether actual service is now exigible it is 
unnecessary in the present suit to decide, 

As to the amount of the nokrianska their 
Lordships are not disposed to differ from 
the judgment of the High Court. It has 
' to. be conceded that the amount of the 
. nokriansha isnot at the uncontrolled’ dis- 
cretion of the grantor. It has, therefore, 
to bea reasonable amount in the circum- 
` stances. For over 50 years the parties - 

themselves have measured it by | reference 
. to.the amount of the assessment irom time . 
“to time, and it seems to be reasonable to 
. accept this measure es being correct 

‘as between the parties concerned with 
this particular land.. Their Lordships 
will accordingly humbly advise His Majesty 
_ that this appeal be dismissed. 

A. Appeal dismissed. : 

- Solicitors for the Appellant.—Messrs. T. 

Es Wilson & Co. 
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PRIVY COUNCIL. f 
APPEAL FROM THE SUPREME Court OF NIGERIA, 
March 24, 1931. 

Present :—Lord Blanesburgh, Lord 
Atkin and Sir Lancelot Sanderson. 
ESHUGBAYI ELEKO —A»PPLIOANT 

versus 

Tas OFFIOER ADMINISTERING Tux 

GOVERNMENT or NIGERIA AND 
ANOTHER— OPPOSITE PARTIES. 

Act of State and Executive Act—Distinction— 
Governor interfering with liberty of subject—In- 
vestigation by Courts—Jurisdiction—Deposed Chiefs 
Removal Ordinance, s. 2, action under—Validity— 
Custom—Barbarous customs cannot be made milder and 
recognised by Courts. 

The Governor of Lagos sanctioned the deposition 
of the appellant from the office of “Eleko” and 
deported him in the exercise of the powers con- 
ferred on the Governor by s. 2 of the  Deposed 
Chiefs Removal Ordinance. The validity of that 
order was challenged by the appellant but it was 
contended for the Government that the order was 
equivalent to an order of a competent Court or an 
Act of State, in either case not cognisable by the 
Oourts: 

: Held, that the Governor, in passing the order, was : 
in no sense 2 Court, but acted only under executive 
powers and the validity ef his order could be in- 
vestigated by the Courts. Nor was the order an Act 
of State. [p. 743, col. 1.] 

In accordanes with British jurisprudence no 
member of the executive can interfere with the 
liberty or property of a British subject except on 
the condition that he can support the legality of his 
action before a Court of justice. And itis th 
tradition of British justice that Judges should no 
shrink from deciding such issues in the face of the 
executive. [ibid.] 

An Act of State, as applied to an act of the sove+ 
reign power directed against another sovereign power 
or the subjects of another power not owing temporary 
allegiance, in pursuance of sovereign rights of 
waging war or maintaining peace on the high seas or 
&broad,-may give rise to no legal remedy, But as 
applied to acts of the executive directed to subjects 
within the territorial jurisdiction, it has no special 
meaning, and can give no immunity from the juris- 
diction of the Court to inquire into the legality of the 
act. [p. 743, cols, 1 & 2.] 

Ifa custom is barbarous it must be rejected as 
repugnant to natural justice, equity and good con- 
science. In order that a custom in a milder form 
may be enferced, it is necessary to show that in its 
milder form it is still recognised in the native 
‘community as custom, so as in that form to regulate 
the relations of the native community inter se. But 
the Court cannot itself transform a barbarous custom’ 
into a milder form. [p. 744, col. 2] 

Appeal from & decision of the Supreme 
Oourt of Nigeria. 

Sir Body Merriman, K, C,, Messrs, Horace 
Douglas and W. Wells Palmer, for the 
Appellant. 

The Solicitor General and Mr. Pocock, for 
the Respondents. 

JUDGMENT. 


- Lord Atkin.—This is an appeal from a 


division of the Full Gourt of the Supreme 


Oourt of Nigeria, which dismiesed the 
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appellant's appeal from the judgment of 
Tew, J., discharging what by consent of 
the parties was deemed tobe a Rule nis 
for a writ of habeas corpus addressed to the 
respondents. The case has. an unfortunate 
history. The appellant was ordered into 
custody on August 8, 1925 and though 
within afew hours he took every legal 
step to question the validity of hie deten- 
tion, the-matter is still. before the Oourts, 
and, as will appear from this. judgment, 
bag still tobe heard. ab .. initio by „the 
Supreme Court of -the Oolony. - The case 
has already been before’ this . Board on a 
refusal by one,of.the Judges, affirmed’ by 
the Supreme Oourt:.to hear an-application 
for a Rule nisi for habeas corpus on the 
ground that asimilar application had al- 
ready been heard. and. determined .by.an- 
other Judge... The Bosrd then decided that 
the well-established rule -that applications 
in habeascorpus maybe made to succes- 
sive Judges. existed; in Nigeria, and . re- 
mitted the .cage, to the Supreme. Cont, 
The early.-history. of: - 
abortive attempts to establish .bis right to 
liberty .are,narrated in the judgment of 
this Boardidelivered by Lord Hailsham on 
June 19, 1928,:/1928]. A: C. at: page. 46:*, 
«and need not be. repeated, The appliea- 
‘tion so remitted was. originally made, by 
notice of motion .dated.. December, 8, "1925. 
In pursuance of the order in. Council it 
came on for/hearing. before Tew, J.: on 
January .15, 1929, when it was agreed, ‘that 
the motion., should, be .treated as if an order 
to. show cause had. been’ made... Their 
Lordships have ‘rece tly had occasion to 
say in the case of Commissioner for Local 
Government, v. Kaderbhai. ..(1) (February 
27, 1931),.. that in: applications for such 
writs as ‘mandamus and habeas corpus it is 
important. that the proper procedure should 
be. maintained, ‘and. that,the actual rule or 
order asked for. ormade should be formu- 
lated. The rights of the parties: are, however, 
not affected , inany way 'in this case “by 
the departure . from strict ,form.... -,... 

It is now necessary io state ihe nature 
of the appellant's complaint, and the.cir- 
cumstances in which it arose. Heis the 
successor of Docemo, who was the Ruling 
Ohief of Lagos in 1861,. when he by treaty 
ceded Lagos to Her Majesty Queen Vietoria, 
His precise position at.the time of the 
order of which he complains in August, 


(1) 132 Ind. Oss.729 ; A.I. R. 1931 P. 0, 132. 

C*Eshugbayi Bleko v. Nigerian Government, (1928) 
A. .O. 459 at-p. 462; 97 L. J. P. O. 97; 189 L. T, 527; 72 
GJ 452; 44 T. L, R, 632; (P. 0) 
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.1895, is in dispute: but it is plain that in 


1901. the Governor of Lagos recognised ] him 
as head of the family of Docemo in sucession 
to one Oyekan. and it is also plain that 
in 1920 the Governor of Lagos regarded 
him with less cordiality, and by ‘announce- 
ment in the ‘ ‘Nigeria Gazatte” intimated 
what would bein fature the relation of 
the applicant to the Government. In 1917 
there was passed the Deposed Chiefs Remov- 
al Ordinance, which as amended in 1925 
is so far asis material in the following 
terms :— 
“|, This Ordinance may be cited as the 
ser ash Ohiefs Removal Ordinance. 
2—(1) When a native chief or a native 
holding any office under a native adminis: 
tration or by virtue of any native law or 
custom has been deposed or removed from 
his office by or with the sanction of the 


Governor, whether such deposition or re- 
moval shall have been before or after the 
commencement of this Ordinance, the 


Governor may :— 

(a) Ifnative law and custom shall re- 
quire that euch deposed chief or 
native shall leave the area over 
which he exercised jurisdiction or 
influence by virtue of his chief- 
taincy or office; or 

(b) If the Governor shall be satisfied 
that itis necessary for the re-es- 
tablishment or maintenance of 
peace, order and good government 
in such area that the deposed chief 
or native shall leave such area 
or any part of Nigeria adjacent 
thereto, 

by anorder under his ‘hand direct that 
such chief or nativeshall, within such time 
as shall be specified in the order, leave the 
area over'which he had exercised jurisdic- 
tion or influence and such other part, of 
Nigeria, adjacent thereto as may be apeci- 
fed inthe order and that he shall rot 
return tosuch area or part without the 
consent of the Governor. 

. For the purposes of this section the follow- 
ing.parts of Nigeria (and no others) shall 
be deemed to be adjacent toan area over 
which a deposed .chief or native Pre 
jurisdiction, or influence by virtue of 
chieftaimncy or office :— 

(I) If the area is situated in 
Oolony:— 

The Colony and the Provinces of 
Abeokuta, Ijebu and Ondo. 

(II) Ifthearea is situated in one of the 
Provinces of Ilorin, Oyo, Abeokuta, Ijebų 
and Ondo :— 


l the 
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The Colony and all provinces next ` 
adjacent to the province in which 
the ares is situated. 

(IIT) If the area is situated in any other 
province :— 

` All Provinces next adjacent to the 

Province in which the area is 
situated. 

(2) Any deposed chief or native who 
shall refuse or neglect to leave such area 
or part of Nigeria as aforesaid, as directed 
by the Governor, or who having left such 
area or part of Nigeria shall return thereto 
without the consent of the Governor, shall 
be liableto imprisonment for six months, 
and the Governor may by writing under 
his hand and seal order such deposed chief 
or ‘native to be deported, either forthwith 
or on the expiration of any term of impri- 
sdnment to which he may have been sen- 
tenced as aforesaid, to such part of Nigeria 
as the Governor may by such order direct. 
"'(3. An order of deportation,under sub- 
e. (2) may be expressed to be in force 
for atime tobe limited therein or for an 
unlimited time, and shall have the same 
force and effect as ‘an order of deportation 
made under the ‘Oriminal Oode." ; 
“By the Interpretation Ordinance, 1923, 8. 3, 
"In every ordinance, unless there be some- 
thing repugnant in any subject or context 
(18) ‘Chief,’ or ‘Native Ohief, means any 
native whose authority and control is re- 
cognized by a native community. " 

*'On August 5, 1925, come of the members 
of the house of Docemo met together and 
purported to depose the applicant from 
his porition as’ head of the house of 
Docemo. That they were the majority of 
the house of Docemo, or'entitled by native 
law and custom to depose the applicant, 
or that the meeting was: valid, was and 
apparently is contested by the applicant 
and other members of his house, as appears 
by a letter of protest; dated August 14, 
1925, purporting to record resolutions 
Adopted ata meeting of 15v members of 
thé house held on ‘August 12. However, 
the validity ofthe proceedings does not 
appear to have been regarded as doubtful 
bythe Government, for on August 6, the 
following announcement was made in the 
“Nigeria Gazette": — 

"Lagos, Thursday, August 6, 1925. 

“It is hereby announced for general in- 
formation that His Excellency the Officer 
Administering the Government has by the 
instrument set out below sanctioned the 
deposition of Eshugbayi from his position 
as head of the House of Docemo also 
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Lok "d, pa ae ee AO 
known as the House of Docemo-Oyekan and 
has sanctioned his removal from the 
office of Eleko. 

It is further notified that His Excellency 
the Officer Administering the Government 
by an order made under s8. 2 of the Deposed 
Ohiefs Removal Ordinance has ordered 
Eshugbayi to leave the Oolony and the 
Provinces of Abeokuta, Ijebu and Ondo 
within twenty-four hours of the service 
of the order upon him, 

His Excellency the Officer Administer- 
ing the Government has been pleased to 
direct that a compassionate allowance of 
£20:'amonth be paid to Eshugbayi so 
long as he be of good behaviour. | 

T. S. A. Tuomas, 

Acting Chief Secretary to the Government, 

Ohief Secretary's Office, Lagos 
August 6, 1925". 

Whereas by a- notice dated December 
8, 1920, and published in an Extraordinary 
Gazette dated December 8, 1920, His 
Excellency the Governor announced that as 
from December 8, 1920, the Government 
of Nigeria had ceased to recognise Eshug- 
bayi, commonly known as “Eleko,” as head 
of the House of Docemo or as holding any 
position which might entitle him to official 
recognition from the Government or any of 
its officers. 


And whereas on August 5, 1925, a 
majority of the representative members 
of the families descended from Addo 
(hitherto commonly referred to as the house 
of Docemo or the house of Docemo-Oyekan) 
deposed Eshugbayi from his position as 
head of the house of Docemo, also known 
as the House of Docemo Oyekan, and re- 
moved him: from the office of Eleko; 


And whereas His Excellency the Officer 
Administering the Government is satisfied 
that the persons who have so deposed 
Eshugbayi and removed him from the office 
of Eleko aré the persons who by native law 
and custom are entitled so to depose the said 
Hshugbayi and to remove him from the 
office of Elek^; 


Now therefore His Excellency the Officer 
Administering the Government hereby 
sanctions the deposition of Eshugbayi from 
his position as head of the house of Docemo, 
also-known as the house of Docemo-Oyekan, 
and his removal from the office of Eleko. 

By His Excellency’s Command, 

J. DAVIDSON, 
Acting Administrator, 
Legor, August 6, 1925.” 
On the same day, August 6, the Acting 
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Governor made the order referred to in the 
above notice: — 

“Whereas Bshugbayi, a native chief hold- 
ing the officeof Eleko in the Oolony, has 
with my sanction been deposed and removed 
from hia office; __ , 

And whereas Native Law and Oustom 
requires that the said Eshugbayi shall leave 
the area over which he exercised :influence 
by virtue of his Office: 

Now, therefore, I do hereby direct that the 
said Eshugbayi shall leave the said Colony 
and thé Provinces of Abeokuta, Ijebu and 
Ondo within twenty-four hours of. the 
service of this Order and that she kall not 
return to any of the said areas without my 
consent. 

; Given under my hand this day of August 
o (Bd.) F. M. Bappzrsy, 
Officer Administering the Government,” 
. On August 8, as the orderhad not been 
obeyed, the Acting Governor made the order 
of deportation under which the applicant is 
now detained:— ' ` < -" 
_ “Whereas -Eshugbayi a Native Ohief 
.holding the office of "Eleko" in the Colony 
was by an order made under my hand on 
: August 6, 1925, ordered to leave the Colony 
and the Provinces of Abeokuta, Ijebu and 
Ondo within twenty-four hours of the 
service upon him of the said order; 

And whereas the said Hshugbayi has 
refused or neglected to leave the said Colony 
and the Provinces of Abeokuta, Ijebu and 
Ondo: 

Now, therefore, I do hereby order that the 

‘said Eshugbayi be deported forthwith to 
Oyo in the Province of Oyo. 

Given under my hand and the seal of the 
‘Golony and Protectorate of Nigeria at 
Government House, Lagos, this day of 


August 8, 1925. 
(S8d.) F. M. BADDELEY, 
Officer Administering the Government.” 
The applicant contests the validity of 
both orders, though the main attack is 
necessarily directed to the first. He says:— 
(1) He was not a native chief, and did not 
hold an office. 
(2) He was not deposed or removed from 
_ this office, and the Governor's sanction was 
_ therefore irrelevant. l 
(3) There was no native law and custom 
which required him, or any chief or native, 
whether deposed in the manner alleged 


against him or in azy other way, to leave the ` 


` area in question. 
He says that these are three conditions 
"precedent to any authority to make an 
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order of withdrawal, and their existence can 
and must be investigated by the Court 
whenever the validity ofthe order ora 
deportation order founded on it is the, 
subject of contest in judicial proceedings. K 
These were in substance the contentions 
of the applicant's Counsel on the hearing 
of the motion. Oounsel for the Govern- 
ment maintained that the Court had no 
power to enter upon an investigation as to, 
any of these points, the order of the 
Governor must be taken as equivalent to thé 
order of à Court of competent jurisdiction 
determining within ite power all matters 
necessary to give jurisdiction; the order was 
analogous in its independence of the Courts 
to a committal by the House of Commons 
for contempt; and in any cage the election or 
deposition of chiefs was an Act of State not 
cognizable by the Courts. n 
On these contentions the learned Judgés 
in Nigeria bave taken a variety of views. 
Tew, J. held that with points (1) and (2) 
the Court could not deal He referred p 
the definition of native chief and thought 
it would be absurd fora Oourt to attempt 
to decide: whether a person came within this 
definition. It was within the Province of 
_the Executive alone to decide what measure 
-of authority or control would be necessary 
to make a persona chief. The question of 
native law ‘and custom, he thought, was 
cognizable by the Court, and he proceeded 
„at a further hearing to hear evidence, and 
“eventually he decided that the custom 
existed entitling the Governor to make the 
order of August 6. Their Lordships will 
revert to this finding. In the result he 
discharged the Rule with costs as from the 
time the matter was remitted by the Privy 
Council. On appeal there was a division of 
opinion. Lloyd, J.thought that by the 
Ordinance the Governor, whether technical- 
ly a Court or not, was given power to decide 
whether the necessary conditions had been 
fulfilled, and he had so decided and the 
Court could not now enquire whether that 
decision was right. He quite logically 
thought on this principle that the trial Judge 
should not have investigated the question 
of native custom, Berkeley, J. appears to 
have thought that the Oocurt could 
determine at any rate the first two questions, 
for he proceeded to decide that the appli- 
cant was 2 chief and that he had been depos- 
ed. What his opinion was as to native 
custom does not appear from his judgment, 
for he does not refer to it. Petrides, J. was 
of opinion that all. the’ questions could be 
“inquired into; but he ~ was satisfied "with 
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d'éw,-J.'s finding ds to custom. The appeal 
was therefore in accordance with the judg- 
ment of the msjority dismissed with 
coste. s 
Their Lordships are satisfied that the 
opinion which has prevalied thatthe Courts 
cannot investigate the whole of the neces- 
sery conditionsis erroneous. The Governor 
acting under the Daportation Ordinances 
acts solely under executive powers, and in 
no sense asa Court. As the executive he 
can only act in purauance of the powers 
given to him by law In accordance with 
British jurisprudence no member ofthe 
executive can interference with the liberty 
or property of a British subject, except on 
the condition that he can support the le- 
gality of hisaction before a Court of justice. 
And it is the tradition ofBritish justice that 
Judges: should not shrink from deciding 
uch issues in the face of the executive. 
The analogy of the powers of the English 
Home Secretary to deport aliens was invok- 
ed in this cass. The analogy seems very 
close. Their Lordships entertain no doubt 
that under the legislation in question, if 
the Home Secretary deported a British 
subject in the belief that he was au alien, 
the subject would have the right to question 
the validity of any detention under such 
order by proceedings in habeas corpus, and 
.that it would bethe duty of the Oourts to 
investigate the issue of alien or not. The case 
of Rex v. Governor of Brixton Prison; Ex 
parte Sarno (2) turned. first on the question 
whether the regulation under which the order 
was made was ultra vires, which was a 
question of law. It further turned on the 
question whether the Secretary of State was 
abusing the powers given to him under the 
order by using them to deport a mere crimi- 
nal, who, it was suggested, was no danger 
to the State. The Oourt expressly held 
they had power to consider this question and 
resolved it against the applieant. The 
question whether the applicant was an alien 
ornot did not arise. He admittedly was; 
but their Lordships agree with the opinion 
of Low, J. that, had the matter begn in dis- 


pute, the Court would have had to decide it, 


A suggestion was made by one of the learned 
Judges that the order in this case was an 
Act of State. This phrase is capable of 
being misunderstood. As applied to an act 
of the sovereign power directed against an- 


other sovereign power or the subjects of. 


another sovereigo power not owing tem- 
porary allegiance,in pursuance of sovereign 


(1) (1816) 2 K. B. 742; 86 L. J. K. B.62; 115 L. T. 


608; 80 J. P. 389; 14 D. GR. 1060; 32 T, L. B. 717, .- 
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rights of waging war or maintaining peace 
on the high seas or abroad, it may. give rise 
to no legal remedy. But as applied to acts 
of the executive directed to subjects within 
the territorial jurisdiction it has no special 
meaning, and can givenoimmunity from 
the jurisdiction of the Court t» inquire into 
thelegality of the act. : 

Their Lordships,in view of the import- 
ance of the topic, have thought it necessary 
to call attention to these well-established 
principles, On the argument of this case 
they were relieved from a prolonged discus- 
sion of them, for the Solicitor. General, on 
behalf of the respondents, threw over the 
suggestion that the conditions were not 
cognisable by the Oourts. He admitted 
that they were, but contended that on the 
inquiry by the Courts the evidence of the 
Governor was conclusive that the facts were 
as stated. Native chiefs were, he said, 
appointed and deposed by the Orowa., Ohief- 
taincy was either atitle of dignity or an 
office, or it might be both. In either case 
the Orown gave and the Crown took away, 
and evidence by the representative of the 
Orown that he had either given or taken 
away was evidence which the Oourt was 
either bound to accept or ought to consider 
so strong that no other evidence could 
reasonably displace.it. It was trae, he said 
in substance, that the Ordinance referred to 
deposition or removal from office by or with 
the sanction of the Governor; but those 
words amounted to thesame thing. If to 
conciliate native prejudices or for other 
reasons the Government affected to leave 
the right of appointment or removal to 
native custom, subject to the sanction of 
the Governor, that was mere diplomacy. In 
fact the Governor appointed and removed’ 
in every case, and when he said that he had 
done 80, it was 80. f 

It is obvious that contentions such as 
these may seriously affect the rights of 
natives in Nigeria. Their validity depends 
upon the powers of the Orown and the Gover- 
nor and uponconstitutional usage ia Nigeria 
and possibly other African. Oolonies which 
have never been investigated in this case in 
the appropriate original tribunal, the Courts 
of the Colony. Their Lordships havea 
difficulty in finding in the Letters Patent 
or the Instructions to the Governor any ex- 
press authority given to the Governor to act 
on his own initiative as to the appointment. 
or deposition of chiefs,and they se» thenetes- 
sity of reconciling the existence of the sug- - 
gested powers with the rights of thenative 
cormunities laid down by Lord Haldane 
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giving. the judgment of the Privy Coun- 
cilin Amodu Tijani v. Secretary South 
Nigeria (3). Prima facie deposition with 
the sanction of the Governor would appear 
to point to deposition by some authority 
other than the Governor which would only 
become effective when sanctioned by the 
Governor: in which case it would appear 
that a valid deposition by the appropriate 
authority would be necessary as well as the 
sanction by the approving authority. And 
this appears to be the view adopted by the 
Orown Advisers in the Colony so far as one 
thay judge from the affidavits filed by them. 
It may be, however, that the contention 
made by the Solicitor-General before their 
Lordships, if adopted by the Orown Advisers 
in the Oolony, will on investigation by the 
Courts be found to be correct. It is only 
necessary for this Board to decide that it is 
the duty of the Courts to investigate the 
whole of the questions raised and come to a 
judicial decision. 
. It is desirable to add that the first two 
points involve questions of fact upon which 
statements made by the executive are by 
momeans conclusive. In particular, their 
Lordships cannot accept the opinion that 
. the Courts of Nigeria are incapable of de- 
eiding the question whether the authority or 
control of a native is recognised by a 
native community. Compared with 
many judiciable issues with which Oourts 
of the Empire are from time to time faced, 
the question appears simple. The ques- 
tions whether an office or a dignity exists, 
whether a person has been appointed to it 
or removed from it are all issues which the 
Courts will have to decide £f«r hearing the 
relevant evidence tendered by either side. 
It is necessary to include in the further 
hearing the question raised as to native 
custom. It seems obvious that it is difficult 
-to arcertain whether there is' 8 native 
custom applicable to a chief deposed with- 
out taking into consideration the manner of 
the deposition. Native custom may require 
the departure of a chief deposed according 
to native custom; but conceivably it may 
not apply toa chief alleged tobe deposed, 
but in violation of native custom, or depos- 
ed by some external power newly brought 
into existence and never contemplated by 
native custom. Since the trial Judge 
thought that tke fact of deposition was not 
cognizable bv the Court the application of 
the native custom to the actual deposition 
.in this case dces not appear to have been 


-(3) (1921) 2 A. 0. 399; 90 L, J. P. O. 236. 
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investigated, and the whole question must be 
determined anew. An interesting question 
arose at the hearing as to the modification 
of an original custom to kill into a milder 
custom to banish. Their Lordships enter- 
tain no doubt that the more barbarous 
customs of earlier days may under the influ- 
ences of civilisation become milder without 
losing their essential character of custom, 
It would, however, appear to be necessary 
to show that in their milder form they ere 
still recognised in the native community as 
custom, so as in that form to regulate the 
relations of the native community inter se. 
In other words, the Court cannot itself 
transform a barbarous custom into a milder 
one. If it still stands in its barbarous 
character if must be rejected as repugnant 
to “natural justice, equity and good con- 
science.” It is the assent of the native 
community that gives a custom its validity, 
and, therefore, barbarous or mild, it must 
be shown to be recognised by the native 
community whese conduct it is supposed to 
regulate, 

One of the contentions of the applicant 
their Lordships are able to determine. It 
was said that it wasa condition precedent. 
to the power of the Governor to make a de- 
portation order that the native chief alleged 
to have disobeyed the withdrawal order 
should first have been charged and con- 
victed before a Magistrate, It was said 
that this was the construction of s. 18 (9) (d) 
of the Oriminal Code, and that s. 2 (3) of 
the Deportation Ordinance provides that a 
deportation order is to have the same force 
and effect as an order of deportation under 
the Criminal Code. Whether the section in 
the Criminal Coce has the suggested effect 
or not, their Lordships do not find "it neces- 
sary to decide. Here the powers are 
expressly given by s. 2 (2) of the Ordinance, 
and their Lordships entertain no dcubt 
that the rowers of deportation given to 
the Governor are executive, powers quite 
independent of the question whether the 
native has committed a criminal offence. 
Em contention of the applicant, therefore, 
fails. l 

The matter should be remitted to the Sup- 
reme Court to be heard on the motion of 
December 4, 1925. 

Their Lordships think it desirable to 
indicate the procedure proper now to be 
adopted. The partiea agreed when the 
ease was formerly remitted that it should 
be heard as though & Rule nisi had been 
granted. The Rule should be drawn up and ` 
in the.circumstances it had better be dated 
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as of January 15,1929, the day when the 
agreement was made, being the first day 
ofthe hearing, and it should be treated as 
though argument were directed forthwith. 
The affidavits to be recited as read will be 
the affidavits filed by the applicant up to 
August 29, 1928, not including the affida- 
vits of the Orown and those filed by the 
applicant in reply. The’ Rule nisi will, 
therefore, take the following form:— 

Tuesday, the 15th day of January 1929. 

IN THE SUPREME COURT OF 
NIGERIA. 
DivistonaL Court No. 2. 

Berore His Honour JuaricE M. L, Taw, 
Nigeria. 

Upon reading the several affidavits of 
Eshugbayi, Eleko [and others, stating them.] 

It is ordered that this day, January 15, 
1929, be given to the Officer Administering 
the Government of Nigeria and the District 
Officer of Oyo to show cause why a writ 
of habeas corpus should not issue directed 
to them to have the body of Eshugbayi, 
Eleko, immediately before this Court at 
Lagos to undergo and receive all and sin- 
gular such matters and things as the 
Court shall then and there consider of con- 
cerning him in this behalf. 

Upon the ground that 

1. The said Eshugbayi, Eleko, was not 

on August 6, 1925, or thereafter a native 
chief and did not hold any office. 
` 2, That the said Eshugbayi, Eleko, had 
not on August 6, 1925, thereafter, been de- 
posed or removed from ‘any office. 
" 3, That Native Law snd Custom did not 
require that the said Hshugbayi, Eleko; 
should leave apy area over which he exer- 
nce influence by virtue of any office or at 
all, 
4, That by reason cf the premises the 
order under the hand of the Officer Adminis- 
tering the Government, dated August 6, 
1925, and the order under the hand of the 
said Officer and Seal of the Colony and 
Protectorate of Nigeria dated August 8, 1925 
concerning the {said Eshugbayi, Eleko, are 
invalid, 

Upon notice of the said order given to 
the said Officer Administering the Govern- 
ment and the said District Officer by their 
Counsel this day. 

Upon the motion of Mr. Wells Palmer. 

The Rule may be modified if necessary 
to adjust the formal terminology, and the 
applicant is to have liberty to modify or 
add tothe grounds if so advised. Their 
Lordships: give no directions as to the 
Judge by whom the Rule is to be heard: 
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this will be decided by the Supreme Court 
in accordance with its practice. The affidá- 
vite filed are to be treated as in evidance; 
the Court will give such directions asit 
thinks fit as to the production of other 
evidence, whether written or oral, and by 
crogss-examination of deponent or otherwise. 
The oral evidence already given to the 
Oourt will not be available unless and to 
the extent that both parties consent. It 
was given originally when the issue as to 
deposition and the nature of it was not 
before the Court. On the argument of 
the Rule: Counsel for the respondents 
to the motion should show cause, and 
Counsel for the applicantshould then i 
required, reply in support of the Rule. 

In the result, therefore, the appeal should 
be allowed and the judgments of Tew, J. 
of February 5, 1929, and May 9, 1929, and the 
judgment of the Full Court dated March 3, 
1930, should be discharged, and the case 
remitted for hearing to the Supreme Court, 
in accordance with the directions given 
above and their Lordships will humbly ` 
advise His Majesty accordingly. The re- 
spondents must pay to the applicant his 
costs of this appeal and of the appeal to 
the Full Oourt. The costs of the hearings 
before Tew, J. will be reserved to the Court 
which re-hears the Rule nisi, and, failing 
such re-hearing, to the Supreme Oourt. 

A. Appeal allowed, 





PRIVY COUNCIL. 
APPEAL FROM T4E ÁLLAHABAD Hren CovRr. 
March 9, 1931 
Present :—Lord Blanesburgh, Lord Atkin 
and Sir Lancelot Sanderson. 
GULZARI LAL—DEFENDANT— ÁPPRLLANT 


versus 
Taz COLLEOTOR or ETAH-—PLAINTIFF 
— RESPONDENT. 

Religious trusts—Removal of trustee—Gross breaches 
of trust—Prior meritorious acts no justification —High 
standard of rectitude, necessity of—Civil Procedure 
Code (Act V of 1908), s.92—Power to authorise Col- 
lector to sue. 

Services done by a trustee to the trust cannot be 
allowed to justify subsequent conduct on his part, 
amounting to misappropriation of trust funds and 
S NN of trust property to his own use. [p, 747, 
col. 2. 

The standard of rectitude and accuracy expected 
from every trustee of charitable funds is of the high- 
est and that standard must inall circumetances be 
maintained by the Oourts if the safety of prop- 
d j held upon such trusts is not to be imperilled, 

ibid. 

Where it was found that a trustee was guilty 
of serious breaches of trust: that he had not spent 
in charity all the trust funds which came to his 
hands and that some of those he had applied to 
his own use; that while he himself found the moneys 
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necessary to prosecute a litigation, he has re- 
presented in his accounts that he had  bor- 
rowed these ' moneys at high rates of 
interest from outside lenders, so that in ‘the name 
of expenditure which he had never made he might 
retain for himself a rate of interest which could 
not be claimed by a trustee in respect of advances 
made by himself; 

Held, that suchconduct could not be overlooked 
or excused, however meritorious in earliar days 
his actsin relation to the trust might have been, 
and the trustee should be removed from his office. |p. 


747, col. 2.) 
. Under s. 92, Civil Proeedure Code, the Local 


Government may appoint the Colloctor to prosecute 
a particular suit though it has invested the Legal 
Remembrancer generally with the duties elsewhere 
discharged by the Advocate-General under that sec- 
tion, [p. 748, col. 1.] 

. Appeal from a decree of the Allahabad 
High Court. ] 

Mr. W. Wallach, for the Appellant. 

Messrs, E.B., Raikes, K. C., and B. Dube 

for the Respondent. . 
= JUDGMENT. 
. Lord -Blanesburgh.—This is an 
appeal from a decree of the High Oourt of 
Judicature at Allahabad, dated December 
17, 1926, varying preliminary and final 
decrees of the Court of the District Judge 
of Aligarh. 

These three decrees were passed in a suit 
for the administration of what was alleged, 
and what each Court has found to be, a 
trust for public purposes of a charitable 

‘nature, The appellant and his co-defend- 
ant, Kesri Ohand, were the surviving trus- 
tees of the trust, and in the: suit a claim was 
made against the appellant for Rs. 1,33,€00 
of its funds, said to have been misappropri- 
ated by him. The plaintiff also sought to 
have the appellant removed from his posi- 
tion as trustee and to have a scheme pro- 
mulgated for the future administration of 
the trust. The preliminary decree of the 
District Court directed the appellant to be 
so removed. It ordered him to account. for 
the trust property which had come into his 
hands. It propounded a scheme for the 
future administration of the trust and 
ordered the appellant to pay the respond- 

. ents entire costs of suite The District 
Court, after accounts had been taken, found 
Rs. 63,573-15-4 to be due from the appel- 
jant ; and it so decreed. i 

By the decreeofthe High Court of De- 
cember 17, 1926, the decrees of the District 
Gourt were affirmed so far as the removal of 
the appellant from his trust and the pro- 
mulgation of a scheme were concerned. But 
the sum of Rs. 63,573-15-4 which had been 
found to be due from him on his accounts 
was reduced to Rs. 17,766, and the greater 
part of the costs of the respondent, the 
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plaintiff in the suit, was,in relief of the 
appellant, charged upon the trust property, 

The appellant complains of this decree, 
relatively trifling although his liability 
thereunder is, whencontrasted with the 
claim originally made upon him. He says 
he is free from all liability and hesaka that 
the suit a3 against him should be dismissed; 

The property in question formed part of 
the estate ofone Panni Lal, a self-made 
man, who died in 1879. In 1877 he had by 
deed of gift made over the whole of his 
means to his wife, Musammat Ohunni Kuer. 
On his death two years later there were four 
claimants to his estate: Musammat Ohunni 
Kuer, now his widow, his deceased brother’s 
son Ganga Prasad, his nephew Dwarka 
Prasad, and the appellant Gulzari Lal, then 
a minor of nine years of age who, through 
his guardian, claimed to be an adopted son 
of a deceased son of Panni Lal, 

After much dispute these rival claims 
were finally adjusted by what was in effect 
of family arrangement, By this deed of 
July 25, 1881, through one of its provisions 
the trust now in question was founded, 
Purporting to be a settlement of the prop- 
ertyy by the widow, the deed provided that 
she was to retain possession of the whole 
for her life. Upon her death there was to 
be a division into four paris: one for 
Ganga Prasad; one for Dwarka Prasad ; 
one for the appellant; while one-fourth, 
being the trust property now in question, 
was to be used as an endowment, and 
Ganga Prasad and Dwarka Prasad and the 
appellant, through his guardian if he was 
still minor, were to manageit, The defined 
purpose of the endowment was the distribu- 
tion of sadabarat in the name of Panni Lal 
at the Kotht in Marehra and the shop in 
Agra and Farrukhabad and the Dharam- 
shala at Farrukhabad. The express pro- 
visions of the deed no less than the  reeitals 
and other indications found in it leave 
their Lordships in no doubt that its whole 
object in relation to this endowed property 
was that the income should bespent and 
devoted to religious and charitable pur- 
poses. 

But afusammat Ohunni Kuer very soon 
repented of the settlement and she brought 
asuit to have it set aside. Suits for the 
same purposes were brought by Ganga 
Prasad and Dwarka Prasad, The appellant 
alone, through his guardian, adhered to -the 
arrangement. The suits were all tried 
together, and aiter years of litigation they 
ended in a decree of the High Oourt of 
Allahabad in. 1881, by which it was held 
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a family settlement, was binding on all 


parties. The endowment was thus establish- 
ed and upheld. So far, however, as the 
trust was concerned, Musammat Chunni 
Kuer did not yet submit, Being entitled 
under the deed to possession of the prop- 
erty, she, during the remainder of her © 
life proceeded to dispose of the 11 villages 
of which the endowment was composed. 
Ta respect of two of them she made default 
in the payment of Government revenue. 
These were sold up &nd irretrievably lost 
to the trust. Other villages she mortgaged 
or gifted away to her relations. Others 
again she sold. Twoshe leased for a long 
term. Theresult was that when in 1899 
she died the endowed properties had passed 
out of her possession,and it is fair to the’ 
appellant to say that but for his action,. 
then taken, the whole of the endowment- 
would have been finally iost to the trust. 
' He, however, upon the widow’s death, 
tookit upon himself to recover the trust: 
properties’ from the various transferees. 
To that end he started litigation, largely 
financed by himself. This lasted from 1902- 
‘until 1905, and it terminated successfully: 
‘in favour of the trust. By adecree of the 
High Court of May 21,1905, joint posses- 
sion of the recovered properties was decre- ‘ 
ed in favour of the appellant and Dwarka 
‘Prasad, his co-trustee, and they were 
directed to take over possession as trustees: 
‘and to keep a correct and clear account of 
‘their recepits and disbursements. Then 
followed further litigation for mesne profits 
which lasted until 1912. The appellant, 
"however, apparently by arrangement with 
Dwarka Prasad has since 1905 been in 
effective possession of six out of the nine 
‘villages which remain to the trust, the other 
three villages up to the time of his death 
"being in possession of Dwarka Prasad and 
since his death in that of Kari Chand, the 
appellant's cc-defendant. It is in respect 
of his six villages that the appellant has 
been charged in this suit. : : 
Their Lordships have set forth these facts 
in some detail, because the main burden 
of the appellant's complaint before them 
was that while this suit should never has 
been launched at all against a trustee with- 
out whose exertions, undertaken in the first 
instance at his own risk and expense, there 
would have been no trust property left to 
be administered by anyone, it had been 
prosecuted by the Oollector of Etah with 
“the extremest strictness, and in the result, 
.““go-far as expense is concerned, at great 
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loss to the trust. Upon this, their Lordships ` 
must observe that while the appellant’s 
undoubted service tothe trust at an earlier 


stage might well have justified him in, 


asking that proceedings against him should ' 
be prosecuted with discretion rather than 
with zeal, these services cannot be allowed 
to justify subsequent conduct on his part, 
amounting to misappropriation of trust 
funds and conversion of trust property to 
his own use. And on that matter their 
Lordships are confrented with concurrent 
findings of the Courts in India which para- 
phrased from the judgment ofthe High 
Oourt, amount to this: that the appellant 
has been guilty of serious breaches of trust; 
that he has not spent in charity all the trust - 
funds which came to his hands and that 
some of those he has applied to his own : 
use; that while he himself found the moneys 
necessary to prosecute the litigation already 


- referred to,he has represented in his accounts . 


that he had borrowed these moneys at high , 
rates .of interest from outside lenders, so . 
that in the nameof expenditure which he. 
had never made he might retain for him- 
selfa rate of interest which could not be 
claimed by a trustee in respect of advances 
made by himself. Such conduct on the. 
part of a trustee, brought home to the ap- 
pellant by the concurrent findings of two: 
Courts, cannot be overlooked or excused, 
however meritorious in earlier days his acts 
in relation io the trust may have been. It 
is, as of course, that a trustee who is res- 
ponsible for such conduct shall be removed . 
from his trust: the standard of rectitude . 
and accuracy expected from every trustee 
of charitable funds is of the highest, and. 
that standard must in all circumstances.. 
be maintained by the Oourts if the safety of. 
property held upon such trusts is not to be, 
imperilled throughout the whole of British . 
India. 

Their Lordships accordingly come to the 
conclusion unhesitatingly that it is impos-. 
sible to interfere with the decree now: 
appealed from on any such ground as that. 
which has so far been dealt with. 

Ty was, however, contended on the appel- 
lant’s behalf that the suit against him 
ought to have been dismissed for two other 
reasons. The first, that the trust in ques- 
tion was only superficially a trust created for 
public purposes of a charitable or religious 
nature. It was really a family arrangement 
private in its character. This contention 
was rejected by both Courts in India, and 
the numerous authorities on the subject are 
conclusive against its: correctness. In their 
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Lordships' judgment the trust is indubitably 
& publie trust for charitable purposes, and 
this objection on the part of the appellant, 
in reality an objection to the suit with the 
Collector as plaintiffs, is untenable. 

It was, however, secondly objected that 
even so, the suit was bad,in that it ought 
to have been instituted not by the Collector 
bit by the Legal Remembrancer who under 
8.93 ofthe Code of Civil Procedure, had 
been appointed to exercise within the 
limits of the United Provinces the powers 
conferred by ss. 91 and 92 on the Advocate- 
General, in respect of suits relating to trusts 
created Mor public purposes of a charitable 
or religious nature, It was objected by the 
appellant thatthe Legal Remembrancer 
was the only official who could in these 
circumstances maintain the suit, 


It appears to their Lordships that this. 


objectionis answered by the terms of 
8.°93 itself, which are as follows: The powers 
conferred by ss. 91 and 92 on the 
Advocate General may outside the Presi- 
dency towns be with the previous sanction 
of the Local Government exercised also 
by. the Collector or by such officer as the 
Local Government may appoint in this be- 
half. 

The effect of that section as it seems to 
the Board is that no suit like the present, 
being one outside the Presidency towne, 
may be brought without the previous sanc- 
tion of the Local Government, whether by 


the Collector or by any officer whom that: 


Government may appoint for the purpose: 
so that the fact that the Legal Remem- 
brancer is in the United Provinces invested 
asa rule with the: duties elsewhere dis- 
charged by the Advocate-General ia this 
behalf is no reason why for the purposes 
of a particular suit the Local Government 
may not appoint the Oollector or any other 
officer to prosecute it. The fact that there 
must be a previous sanction by the Local 
Government to every suit makes it im- 
possible that the two suits by separate 
officials will ever be concurrently instituted. 
Accordingly no inconvenience results from 
this construction of the section. 

It follows that this objection to the 
competence of the suit also faile. 


' Little remains to be said. Objection was 
taken by the appellant that the deductions 
made in his favour by the High 'Oourt 
from the Rs 66,573 charged against him 
inthe, Court of the District Judge were 
insufficient ; that the allowances made him 
were still inadequate ; ` and: that on his ac- 
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counts properly taken no balance whatever 
was due from him. ' 

As to this, the respondent objected that 
the sum finally charged against the appel- 
lant by the High Court represented a 
concurrent finding of ‘two Courts, with 
which the Board in accordance with ita 
usual rule would not interfere, Their 
Lordships, however, reserving this objec- 
tion to the respondent did, at the appellant’s , 
invitation, consider the ‘disallowed "items 
to which hetook exception. In the result 
one only remainedin doubt. It was the 
restriction of the allowance to the appel- 
lant in respect of his expenses to 10 per 
cent. upon the amounts actually collected 
by him. Learned Counsel pointed to the 
fact that as much as 90 per cent. of thé 
amounts due to the trust had, in fact, been 
gotin by the appellant, an exceptionally 
large proportion in such circumstances as 
existed, and that in respect, of the’ collec- 
tions made by his co- -defendant from the 
three villages remaining in his hands the 

Collector had permitted to be charged a8 
ooh as 40 per cent, in respect of collection 
expenses, He could not, however, ` show 
aifirmatively that the allowance to thie - 
appellant in this © respect was" really in- 
adequate,.and its ‘assessment is peculiarly 
a matter for the lesrned Judges of‘ the 
High Oourt, with whose experienced judg- 
ment upon it their Lordships will “not 
readily interfere. i 

“In the result the objections taken by the 
appellant to the decreeof the High Court 
fail in every particular. 

Their Lordships will accordingly humbly 
advise His Majesty that this appeal from 
ims decree bedismiesed with costs. 

Appeal dismissed. 

Solicitor for the Appellant: —Mr. H. 8. 
L. Polak. 


Solicitor for the Respondent:—The 
Solicitor, India Office. _ i 
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l Present :—Lord ` Macmillan, .Lord Salvesen 


and Sir George Lowndes. 
SEORETARY oF STATE ror INDIA— 
APPELLANT : 
versus 
HINDUSTAN CO-OPERATIVE 
INSURANCE SOOIETY, Lro ,— 
RESPONDENTS, 
Calcutta, Improvement Act (Beng. Act V of 1911), s. 
4 1—Caleutta, Improvement (&ppeals) Act (XVIII of 
d91f—Award of! "Tribuna]—Finality of—Appeal 


"^. ` Wa 
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to Privy Council—Competency of—Land Acquisition 
Act (I of. 1894), s. 26 (2), as amended by Act XIX of 
1921—Interpretation of Statutes—Incorporation of one 


a in another—Addition to former Act—Effect on 
atter, 

No appeal lies to His Majesty in Council froma 
judgment and decree of the High Court, Calcutta, on 
appeal from an award of the Calcutta Improvement 
Tribunal in respect of land compulsorily acquired 
under the Calcutta Improvement Act, [p. 749, col. 2; 
p. 751, col. 2.] 

Rangoon Botatoung Company v. Collector of Rangoon 
(1), Hari Pandurang v. Secretary of State (2) and Secre- 
va of State v. Tarak Chandra Sadhukan (5), refer- 
red to. 

Where a Statute is incorporated by reference into 
a second Statute, the repeal of the first Statute does 
not affect the second; despitethe death of the parent 
Act, its offspring survives in the incorporating Aet. 
[p. 751, col. 2.] 

Where certain provisions from an existing Act 
have been incorporated into a subsequent Act, no 
addition to the former Act, which is not expressly 
made applicable to the subsequent Act, can be deemed 
to be incorporated in it, at all events ifit is possible 
for the subsequent Actto function effectually with- 
out the addition. [ibid.] 

„~ Hx parte St. Sepulchre (3) and London, Chatham and 
Dover Railway v. Wandsworth Board of Works (4), 
referred to, 


Messrs, A.M. Dunne and W. Wallach, 
for the Appellant. 

„Messrs. L. De Gruyther and J. M. Parikh, 
for the Respondents, 

.JUDGMENT. . e 

Sir George Lowndes.—These are 
‘two consolidated appeals from a decision 
of the High Oourt of Bengal arising out of 
‘certain land acquisition proceedings taken 
.for the purposes of the Oaleutía Improve: 
ment Act (Bengal Act V of 1911). 
.;. The property in question belonged to the 
Hindustan Co operativs Insurance Society, 
Ltd. (hereinafter referred to as the 
Society), and the questions sought to’ be 
raised by theappeals are as to the com- 
pensation to be awarded. Neither party 
was satisfied with the High Oourt's decision. 
The Secretary of State applied for a 
certificate enabling an appeal to His 
Majesty in Oouncil. The Society objected 
that no appeal lay but asked in effect that 
if a certificate were granted to the Secretury 
of State, a certificate should also be grant- 
‘ed to them. The High Uourt granted 
„certificates to both parties. The appeals 
were duly admitted and are before the 
Board for determination. The Society 
contend, as they did in the High Court, 
‘that no appeal is .competent, ard this 
‘question has been argued before their 
Lordships as a preliminary point. It is 
with it alone that this judgmentis con- 
cerned, | MC | 
, By. the Act above referred to, which 
‘their Lordships will call for convenience 
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the Local Act, a Board of Trustees was 
constituted and was invested with very 
wide powers forthe purposeof carrying 
out improvement schemes within the 
Municipal limits of Oalcutta. It was 
obvious that for this purpose the necessity 
would arise for the compulsory acquisition 
of land ona large scale, and the Bengal 
Government no doubt thought that it would 
facilitate the prcceedipgs of the trustees 
if they hada special Code oftheir own 
under which such acquisitions should be 
made instead of leaving this matter to be 


‘dealt with by the Land Acquisition Act of 


1894, which was of general application 
throughout British India, 

Under the general Act the land is acquir- 
ed by the Local Government. Itis in the 
first ‘place valued by the Oollector who 
makes an “award” which fixes the sum to 
be offered for the land by Government. 

Any person interested who does not 
accept the award msy then require the 


Oollector torefer the matter to “the Oourt” 


for the determination of his objection, 
“the Court" being defined as “a principal 
civil Oourt of original jurisdiction,” or in 
certain cases aspecial judicial officer ap- 
pointed by the Local Government. The 
Court then proceeds to deal with the matter 
upon the lines laid down by the Act, and 
its proceedings terminate again in an 
award, from which under s. 54 an appeal 
lies to the High Oourt, : 

It was held by this Board in 1912 (see 
Rangoon Botatoung Company v. Collector 
of Rangoon (1).] that under this Act no 
appeal lay fromthe High Oourt to His 
Majesty in Oouncil, the ground of tle 
decision being that the proceedings throu gh- 
out were in the nature of arbitration 
proceedings, and that no appeal being 
given in terms to His Majesty in Oouncil 
no such appeal lay. 

Part 4 of the Local Act deals with the 
acquisition of land for the purposes of 


that Act. It provides that the trustees may 


make such acquisitions under the Land 
Acquisition Act, but proceeds to “modify 
that Act for the purposes of the Local Act. 

The modifications are contained partly 
in the body of the Act and ‘partly in a 
schedule attached to the Act. They are 


“numerous and substantial and the effect 


is, in their Lordships’ opinion to enact 
for the purposes of the Local Act a special 
law for the acquisition of land by the 

(1) 16 Ind. Cas. 188; 40 O. 21; 39 I. A. 1197; 16 O. 
W.N. 961; 12 M. L. T. 195; (1912) M, W. N. 781; 16 C. 
L. J. 245; 23 M. L. J. 276; 14 Bom. L. R. 833; 10 A. L, 
J. 271; 5 Bur, L, T. 205; 6 L, B. R. 150 (P. 0.) 
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trustees: within the limited area over which 
their powers extend. 

The most important departure 
provisions of the Land Acquisition Act so 
far as the present appeal is concerned is 
that the local Act constitutes a “Tribunal” 
to take the place of the "Oourt" under 
the general Act. This Tribunal is tc 
consist of a President with judicial ex- 
perience and two lay assessors. Bys. Ti, 
the Tribunal is to bə deemed to be 
the Court under the general Act “except 
for the purposes of s. 54 of that Act,” 
This exception operates to omit from the 
local Act the general right of appeal to 
the High Court which is given by the 
Land Acquisition Act, and this is em- 
phasized by a further provision of the 
same section that the award of the 
Tribunal “shall be final.” But almost 
contemperaneously with the passing of 
the local Act, Governor-General in 

‘Qouncil passed Act XVIIL of 1911. Itis 
-intituled “an Act to modify certain pro- 
visions of the Oalcutta Improvement Act, 
“1911,” and provides that, notwithstanding 
anything contained in that Act, an appeal 
shall lie to the Bengal High Oourt in 
“certain cases, one of which is where the 
President grants a certificate that the 
case is a fitone for appeal but subject to 
certain definite limitations therein set out. 

The reason for this somewhat unusual 
course of legislation is, their Lordships 
have. no doubt, to be foundin what had 

happened previously in Bombay. There, 
“in 1898, the Local Legislature enacted a City 
Improvement Act (Bombay Act IV of 1898), 
upon which it is probable that the Oalcutta 
Act was to some extent modelled. The 
' Bombay Act set up a similar Tribunal. to 
perform the functions. of the Court under 
the Land Acquisition Act, and enacted that 
the award of the Tribunal should be final 
subject toan appeal to the High Oourt 
‘in any case in which the President should 
‘certify the case as a fit one for appeal. The 
‘validity of this Act was questioned in Hari 
-Pandurang v. Secretary of State (2), and 
‘Sir Lawrence Jenkins, then Chief Justice 
‘of Bombay, held that this particular pro- 
vision, giving thelimited right of appeal 
'to the High Court, was ultra vires the local 
Legislature. Accordingly, Act XIV of 1504 
' was passed by the Governor General in 
. Council to validate the Bombay Act. 


It was evidently the intention of the 


. Bengal Legielature to follow in the matter 


(2) 97 B. 424; 5 Bom, L, R. 431, 
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of appeals. from. the Tribunal under. their 
Act. the general lines of the Bombay enact: 
ment, and this could only be done safely. 
with the aid in their case also of the higher 
legislative authority. UIN. 

This result was, their Lordships think; 
achieved by the combined action of the 
two Legislatures in 1911, with the effect, 
reading the two Acts together, that under 
what their Lordships would call the local 
Code of the Calcutta Improvement Trustees; 
an award of the Tribunal was to be 
final, subject only to the. limited right of 
appeal to the High Oourt given by Act XVIII 
of 1911. i ; 

Itis clear that on any reading of this : 
local Code applicable to the present’ case, 
there could (having regard tothe decision 
of this Board referred to above) be no right 
of appeal to His Majesty in Oouncil, nor 


_is this disputed by Counsel for tha Secretary 


of State. The right of appeal claimed. i 
‘based upon an amendment of the Land 
‘Acquisition Act, which, it is said, also 
operates upon the local Act, and this is 
the real question in the present appeal 

The amendment relied upon was effected 
by Act XIX of 1921 of the “Indian Legiela- 
ture:” see s. 63, Government of India Act, 
1919, By.this Acta new sub-section. was 
added to the Land Acquisition Act, 1894, 
‘under which every award of the Oourt 
under that Act was to be deemed to ba a 
decree, and the statement ofthe grounds 
of the award a judgment, within the defini- 
tions of “decree” and “judgment” res- 
pestively contained in the Oode of Oivil 


‘Procedure, 1908. The amending Act also 


substituted for s. 54, Land Acquisition Act, 
a new section, which gave in terms a 


‘right of appeal to His Majesty in Oouncil 


from any. decree passed by the High Court 
on appeal from an award of the Oourt. ' , 

Having regard to the provisions of.s. 71 
of the local Act, abovereferred to, under 
which the Tribunal is not deemed to be the 
“Court” for the purposes of s. 54, Land 
Acquisition Act, it is, their Lordehips think 
clear that the amendment of s. 54 cannot 
assist the contention presented to them on 
behalfof the Secretary of State. For even if 
the borrowing by the local Act in 1911, from 
the Land Acquisition Act, could be held 
to include the new s- 54, an award of the 
Tribunsl would not, by the express words 
of the local Act, come within its pró- 
visions. HD 

It is upon the new sub-s, 26 (2) intro- 
duced by the Act of 1921 into the Land 


‘Acquisition Act, that reliance - is placed, 
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The argument addresséd to their Lordships 
is that this sub-section must bs read into the 
local Act, with the effect that every award 
of the Tribunal must now be deemed to 
be a decree within the meaning of the 
Oivil Procedure Code, and, therefore, as 
their Lordships understand, ex vi ter- 
mint appealable to His Majesty in Oouncil 
underthe Letters Patent of the High 
Oourt It issaid that this amendment of 
itself is sufficient to displaca the grounds 
upon which the Board held in the Rangoon 
case that no appeal lay. If effect were 
given to this argument it would seem to 
follow thatthe amendment of s. 54 was 
wholly superfluous, and the somewhat 
strange result would be arrived at, that 
though the provision of the amending 
Act by which theright of appeal to His 
Majesty in Council is expressly given was 
excluded in the case of awards by the 
Tribunal, they were nevertheless to be so 
appealable by implication from another 
section. 

« But their Lordships think that there 
are other and perhaps morecogent objec- 
tions to this contention of the Secretary 
of State, and their Lordships are not pre- 
pared to hold that the sub-section in 
question, which was not enacted till 1921, 
can be regarded as incorporated in the 
local Act of 1911. It was not part of 
the Land Acquisition Act when the local 
Act was passed, norin adopting the pro- 
visions of the Land Acquisition Act is there 
anythiag to suggest that the Bengal 
Legislature intended to bind themselves 
40 any future additions which might be 
made to that Act. It is atleast conceiv- 
able that new provisions might have been 
added tothe Land Acquisition Act which 
would be wholly unsuitable to the locel 
Oode. Nor, again, does Act of 1921 contain 
any provision that the amendments enacted 
by if aretobe treated as in any way 
retrospective, or are to be regarded as 
affecting anyother enactment than the 
Land Acquisition Act itself, Their Lord: 
ships regard the Local Act as doing nothing 
more than’ incorporating certain previsions 
from an existing Act, and for convenience 
of drafting doing só by reference to that 
Act, instead of setting out for itself at 
length the provisions’ which it was 
desired to adopt. 

Their Lordships have not been referred 
to’ anything in the general rules of con- 
struction embodied in the General Clauses 
Act, 1897, which supports the contention 
of the Secretary of State, nor to any  au- 
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thority which favours it, In this country 
it is accepted that wherea statute is in- 
corporated byreference into a second 


Statute, the repeal of the first Statute 
does not affect the second: see the cases 
collecte] in “Craies on Statute Law" 


Edn. 3, pp. 349-50 This doctrine finds 
expression in & common form section 
which regularly appear in the Amend- 
ing and Repealing Acts which are passed 
from time to time in India The saction 
runs: “Lhe repeal by this Act of any 
enactment shallnot affect any act. . . 
in which such enactment bas been applied, 
incorporated or referred to." 

The independent existence of the two 
Acts is therefore recognized ; despite the 
death ofthe parent Act, its offspring 
survives in the incorporating Act. Though 
no such saving clause appears in the 
General Olauses Act, their Lordships thiok 
that the principle involved is as appli- 
cable in India as it isin this country. 

lt seems to be no less logical to ^ hold 
that where certain provisions from an 
existing Act have been incorporated into 
a subsequent Act, no addition to the for. 
mer Act, whichis not expressly made 
applicable to the subsequent Act, can be 
deemed to be incorporated init, at all 
evenis if it is possible for the subsequent 
Act to function effectually without the 
addition. So Lord Westbury says in 
Ex parte St Sepulchre (3): "If the ` parti- 
cular Act gives in itself a complete rule 
on the subject-matter, the expression of 
that rule.would undoubtedly amount to 
an exception ofthe subject-matter of the 
rule out of the. general Act.” See aleo 
London, Chathamand Dover Railway v. 
Wandsworth Board of Works (4). 

Turning next to the terms of the local 
Act read with the modifying Act of the 
Governor-General in Oouncil (Act XVILI of 
1911), their Lordships are of opinion that 
the local Code contains in itself a suffi- 
cient answer to the contention with which 
they are dealing. The joint effect of the 
two enactments was, as their Lordships 
have already pointed out, to give a special 
and strictly limited right of appeal to the 
High Court from an-award of the Tribunal 
and to provide that subject to this right 
only, theaward should be final. Their 
Lordships have no doubt that this provision 
for finality was intended to exclude any 
further appeal ‘It wasin 1911 the accept- 
ed view in India that unders, 54, Land 

3) (1864) 33 L.J. Oh. 372, 

P (1883) 8 O. P. 185. 
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Acquisition Act, an appeal lay as of right 
to His Majesty in Council. Many such 
appeals had beén preferred and determined 
-by this Board, and the right had then 
never been questioned. The deliberate 
exclusion ofs. 54 from the local Act was 
an indication of the local Legislature's 
intention that there should be under the 
special Code applicable to the [Improvement 
Trust not only no unrestricted right of 
appeal to the High Court, but no appeal 
at all beyond the High Oourt, and this, 
their Lordships think, found expression 
in the words of s.71 (d). 

If therefore, as is contended on behalf 
ofthe Secretary of State, the introduction 
into the Local Act of the new sub-s. 26 
(2), Land Acquisition Act, were to give 
the right of appeal to His Majesty in 
Council, which is claimed in the present 
case, it would, in their Lordships’ opinion, 
be clearly repugnant to the provisions of 
the local Code. Even if their Lordships 
had been forced to hold that the sub- 
section was incorporated in the local 
“Act, they would, on the well recognized 
principle of generalia specialibus non 
derogant, have come to the conclusion 
that the provision of the local (ode must 
prevail and that this appeal was barred. 

Their Lordships also think it right to 
point out that, evenif the award of the 
Tribunal were deemed to be a decree, 
that would not ofitself be sufficient to 
give aright of appeal to His Majesty in 

ouncil. To come within the purview of 
s 16 and 39, Letters Patent, it must 
“be a decree of a Court subject to the 
‘superintendence of the High Oourt, and 
itis at least doubtful whether the Tri- 
bunal issuch a Court. In Hari Pandu- 
'"rang's case (2), above referred to, Sir 
‘Lawrence Jenkins held, for what seem to 
their Lordships to bevery cogent reasons, 
that the Bombay Tribunal was not a 
Court, but “a body free from the control 
and superintendence of" the High Court. 
It isnot, however, necessary for their 
Lordships tocome to any decision on 
this aspect of the case, as they are satis- 
‘fied on other grounds that these appeals 
are incompetent. . A 

In arriving at this determination of 
the question now before them, their 
Lordships are not unmindful of the’ fact 
that an opposite conclusion had teen 
arrived at by the High Court in Calcutta. 

The question of competency was discuss- 
ed on the application of the Secretary of 
State in the present case for 'the'néces- 
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sarysicertificate, and in granting it the 
learned Judges thought it proper merely 
to follow a previous decision ofthe High 
Court in which, in a similar case, it had 
been held by Sir Lancelot Sanderson 


then Ohief Justice of Bengal, with the 
concurrence of Walmsley, J, that an 
appeal lay to His Majesty in QCouncil 


When that case came before the Board 
[Secretary of State v. Tarak Chandra Sadhu- 
kan (5) |, the question of competency was 
again raised, but it was not found neces- 
sary to decide it, the appeal being dis- 
missed upon other grounds, 

The judgment of the learned Chief 
Justice proceeded upon the ground that 
s. 26 (2), Land Acquisition Act, as amend- 
ed by Act XVIII of 1921, should be read as 
part of the Improvement Trust Act of 
1911; that the award of the Tribunal was 
thereby constituted a decree from which 
an appeal Jay to the High Court, and 
that from the decree of the High Court 
an appeal lay to His Majesty in Oouncil. 

Their Lordships have probably had the 
advantage. of afuller discussion of what 
is undoubtedly & question of great intri- 
cacy and have, with all deference to the 
views of the learned Ohief Justice, who 
is now & member of this Board, come to 
a different conclusion, They notice in 
particular that the Bombay Act of 189%, 
and the decision in Hart Pandurang v. 
Secretary of State (2),to which reference has 
been made above, were not brought to 
the notice of the Court. 

Their Lordships will, for the reasons 
stated in this judgment, humbly advise 
His Majesty that these appeals are incompe- 
tent and should be dismissed, and that the 
costs of 'the Society, so far as they are not 
separately attributable to its own appeal 
ought to be paid by the Secretary of State. 
Their Lordships think that justice in this 
respect will be done by directing that the 
Secretary of State should pay five-sixths of 
the Society's taxed costs of the consolidated 
appeals. | 

A. A ppeals dismissed. 

Solicitors for the Appellant:—The Solici- 
tor, India Office. 

Solicitors for the Respondent:—Mesars, 
Stanley, Johnson & Allen. 

(5) 103 Ind. Oas. 366; A. I. R. 1927 P, O. 172; 54 I. A 
187; 54 O. 582; 29 Bom. L, R. 953; 45 O. L, J. 589; 


(1927) M. W. N. 436; 53 M. L. J. 99; 31. O. W.N. 950; 
4 O. W. N. 135; 39 M. L, T. 63; 26 L. W, 892 (P. O.). 
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OUDE CHIEF COURT. 
First Civit ArPsaL No. 510r 1923. 
August 25, 1230. 
Present:—Mr. Justice Wazir Hasan, 
Chief Judge and Mr. Juetice Pullan. 
Rani ABADI BEGAM AND ANOTHER 
—DzaFENDANTS—ÁPPELLANTS 
versus 
i MOHAMMAD KHALIL KHAN anp 
i oTH&RR—DgrRNDaANTS —RRSPONDENTR. 


U.P. Land Revenue Act (III of 1901),s. 288 (k), 


‘scope of-—Limitation Act (IX of 1908), Sch. I, Arts. 
141, 144—Suit for possession by reversioner on death 
of ECT een Oude Estates Act (I of 1869), 
ss. 2, 4, 14, 18, 18-A, 22—Taluqdari property—Tests— 
Sale in execution and repurchase—E ffect —Transfer 
‘in execution —Effect—Bequest of taluqdari property 
.to widows and daughters—Nature of estate conveyed— 
, Construction of Will—Rules of construction—Bequest in 
favour of junior widow—Validity—Junior widow's 
' rights, nature of —Suecession to estate—Rules of sanad 
: —Applicability—'Ordinary law’, meaning of—Rule 
of primogeniture, nature of—Muhammadan Law— 
Hanafi School—Wiil in favour of heirs—Validity. 

Section 233 (kj, U. P. Land Revenue Act, has no 
application to the rights of persons who do not seek 
litigation but are merely defending their own pos- 
session. [p. 755, col. 2.] 

Where a widow has been holding her husband's 
estate for life whether under a Willor under s. 22, 
Oudh Estates Act, asuit for possession by the re- 
versioner is governed by Art. 141, Limitation Act, 
and not by Art. 144. [ibid.] 

Runchordas Vandrawandas v. Parvatibai (1) and 
Jaggo Bai v. Utsawa Lal (2), followed, 

"l'alugdari property'is not confined to the list at- 
tached to the sanad but includes villages which may 
subsequently have been awarded by what is known 
as a settlement decree, and the best evidence on this 
Point is to be found in the settlement Record-of- 
"Rights." [p. 756, col 2.] 


Harihar Pertab Bakhsh Singh v. Bisheshar Bakhsh . 


„Singh (4), relied on 

. Where a taluqdari senior widow partly gifted and 
partly sold certain talugdari villages to her grand- 
gon and the villages were sold in execution of a 
decree against the grandson and purchased by a 
Stranger, and the latter sold it to the junior widow 
of the talugdar: 

, Held, that the villages ceased to be talugdari 
property when they were sold in execution and could 
"not be treated as talugdari property in the hands of 
the junior widew. [p. 757, col. 1. | 

"Where telugdari property is sold in execution and 
purchased by another taluqdar, there is a transfer 
by one talugdar to another and under 8. 4 of Act I 
of 1869, the purchaser is entitled to hold the property 
Piel to the same conditions as the talugdar. [p. 757, 
col. 2. 

Where a talugdar governed by the Hanafi Law be- 
queathed his non-talugdari estate to his two widows 
and daughter who were his only heirs and the latter 
accepted the provisions of the Will: 

Held, that the Will was not invalid on the ground 
that it was a bequest in favour of heirs. 

When a senior widow succeeds in case of intestacy 
under cl. (7), s. 22,for her lifetime only, she does not 
succeed to the estate or toa portion thereof but 
only to an interest therein and thus there would 
still be left a residue which must vest in some other 
person and that person is indicated by cl. (8) 
and in default of such a person, by cl, (9), that is, the 
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junior wife Such a residue is an interest in 

^ the estate within the meaning of s. 13, Oudh Estates 

-Act, 1869. [p. 759, coll] |. DEMO 
Balraj Kunwar v. Jagat Pal Singh (5),distinguished. 

Maharani Indar Kunwar v. Maharani Jaipal Kun- 
war (6), followed. . 
` Where there are no words indicating that a bequest 
isofa restricted interest, the whole interest of the 
testator passes to the devisees. [p. 760, col 1.] 

The creation of alife estate does not seem to be 
consistent with Muhammadan usage and there ought 

‘to be very clear proof of so unusual a transaction. 
[p. 761, col. 1.] : 

In the absence, from the context or the circum- 
stances affecting the property, of all evidence of a 
different intention, an unlimited giftof the profits is 
equivalent to an absolute gift of the corpus ofthe 
estate. [p. 761, col. 2.] Een f . 

pon a construction of the Will in this case their 
Lordships held that the testator’s intention was to 
confer an absolute estate in favour of his daughter 
and widows.] [p. 762, col. 1.] 

All titles to any and every portion of the landed 
property in the Province of Oudh based on any law 
whatsoever were swept away by Lord Canning's pro- 
clamation. Subsequently, when the British Govern- 
ment entered upon the task of restoration, it adopted 
several modes of achieving that object, In the case 
of talugdars the well-known mode adopted was by 
means of a grant ordinarily called as sanad. There- 
fore, the ‘ordinary law’ referred to in cl. 11, s. 22 
of the Act must be interpreted to include the rule of 
succession laid down in the primogeniture sanad, 
Lp. 762, col. 2; p. 763, col. 1.] 

Thakur Sheo Singh v. Rani Raghubans Kunwar (18), 
referred to. 

Ina sanad the words "and your heirs" in the 
expression “upon you and your heirs for ever" are 
words oflimitation and not of purchase and cannot, 
therefore, mean a grant of an apse estate of 
inheritance. [p. 765, col. 1.] 

The expression 'the rule of primogeniture' in & 
sanad means the rule of ‘lineal primogeniture.' 
ibid 
i OR a sanad provided that the estate shall 
descend to the nearest male heir according to the 
rule of primogeniture: 

Held, that the intention of the grantor of the 
sanad was to introduce and to emphasize the-.con- 
ception ofthe English Law as to the preference of 
line in two respects, the line of the male heirs and 
the line of the first born amongst such heirs. [p.765, 
col, 2. 

Wire a document though itis described asa sale 
deed, is only an agreement to divide the fruits of 
a contemplated litigation, a decree for eject- 
ment cannot be passed in favour of the ‘purchaser’ 
under the document. (p.766, col. 2.1 

First appeal from a decree of Nana- 
vutty, J., dated the 15th April, 1929. 

Meesre. Hasan Imam and Ghulam Imam, 


for the Appellants. 

Messrs. Iqbal Ahmed, Husain Qutubuddin 
Ahmed, M. M. Ansari, Dr. Tej Bahadur 
Sapru and Naimuliah, for the Respondents, 


JUDGMENT.—These three connected 
appeals arise out of two suits filed by 
different claimants to an estate in Oudh 
which formerly belonged to Raja Shamsher 
Bahadur and is now by decree of the 
Revenue Oourt in the possession of 
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Musammat Abadi Begam and Mirza Mush- 
taq Ahmad who were the principal defen- 
dants in both suits, which were heard by 
a learned Judge of.this Court in exercise 
of his original jurisdiction and decided 
ie his judgment, dated 15th April, 
929. | 


In order to understand how thie litigation 
has arisen itis necessary to give a brief his- 
tory of the estate. Raja Shamsher Bahadur 
was one of those talugdars who received 
his estate after the Mutiny under a primo- 
geniture sanad. His name appears in 
Lista Nos. 1 and 2, Act I of 1862. He 
married three times, but we are concerned 
only with bis first wife Aulia Begam and 
his third wife Barkatunnissa both of whom 
survived him. Aulia Begam was the 
mother of two daughters Nawab Begam 
and Jani Begam of whom Jani Begam 
alone survived her father. Barkatunnissa 
had no issue. On 8th April, 1883, Raja 
Shamsher Bahadur died. He had no descend- 
ants inthe male line but at the time of 
his death his daughter Jani Begam and 
his grandson Abdul Hadi, the son of Nawab 
Begam, were alive. On 26th March 1883, that 
is 13 days before his death, Raja Shamsher 
Bahadur executed a Will bequeathing his 
estate half to Jani Begam and Aulia Begam 
and halfto Barkatunnissa. A dispute arose 
immediately after the Raja’s death between 
Aulia Begam and Jani Begam on the one 
side and Barkatunniesa on the other, but 
this wassettled by a compromise dated 
6th July, 1883, and in accordance with tbat 
compromise tbe estate was divided by 
partition into two shares. This partition 
was confirmed on 24th June, 1886, and the 
parties entered into separate possession of 
their shares. On 21st October, 1893, Aulia 
Begam transferred her share to Jani Begam 
by a registered deed and in 1897 Aulia 
Begam died. On 18th December, 1t02, 
Jani Begam executed a Will leaving her 
property, thatis to say, one-half of the 
estate of Raja Shamsher Bahadur which 
had fallen to the lot of Aulia Begam and 
Jani Begam at the partition of 1886, to her 
daughter Abadi Begam. and Mushtaq 
Ahmad, who was the son of her deceased 
daughter Sarwari Begam, in equal shares, 
On 4th January 1905, Abdul Hadi, the son 
of Nawab Begam, brought a suit (plaint 
Ex. 84, B 174) against Barkatunnissa on:y 
for half of the estate which had been 
bequeathed by Will to Barkatunnisse. He 
based his claim on cl. 4, s. 22, Oudh Estates 
Act pleading that he had been treated 
by the late Raja in all respects as his 
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son and he also pleaded that half the 
estate had been willed to Barkatunnissa 
only that she might recover from it her 
dower debt of Re. 2,50,000 which sum had 
already been realized. The suit failed 
both in the trial Court and in appeal before 
the Judicial Commissioner in a judgment 
dated llth March, 1907: Ex.  A-30p. 
E-109. Shortly after the decieion of that 
suit Jani Begam died on 2nd September, 
1908, and a dispute arose between the 
other heirs of Jani Begam's husband, who 
had himself died shortly after his wife, and 
the beneficiaries under her Will. The Will, 
however, was found to be valid by ihe 
Judicial Commissioner in his judgment 
dated Ist March, 1920, (Hx, A-29 Book E, p. 
104) and the suit which was _brought 
against Abadi Begam only was dismissed, 
Thus apart from certain minor transfers, 
the bulk of the property remained since 
the death of Raja Shamsher Bahadur in 
1883 until the death of Barkatunniesa on 
12th April,1927 half in possession of Barkat- 
unnissa and half in possession first of Aulia 
Begam andJani Begam, then of Jani 
Begam alone and lastly of Abadi Begam and 
Mushtaq Ahmad. f 
On the death of Barkatunnissa certain 
disputes arose in which all the present 
parties have set up claims of one kind.or 
another. Both the Oriminal and Revenue 
Courts were called upon. to intervene, and 
finally Abadi Begam was held by the Com- 
missioner in his decision dated 28th March, 
1928, to be in possession of the whole of 
the estate left by Barkatunniesa. This 
decision brought the parties to the Oivil 
Court andit has been found convenient to 
try these two cases together, though the 
two suits are based on conflicting pleas and 
on totally distinct titles. E 
Abdul Lateef, plaintiff No. 1 in Suit No. 5 
of 1928, is the direct descendant of Raja 
Shamsher Bahadur in the female line being 
the son of Abdul Hadi who was the son of 
Nawab Begam, the elder daughter of Raja 
Shamsher Bahadur. The other persons who 
are associated in his plaint had a claim 
which is not now pressed on the ground that 
Barkatunnissa was a Shia and that they 
were her heirs under the Shia Law, but we 
are concerned fonly with them as persons 
who financed the claim of Abdul Lateef 
and as such we disregard them. Their 
claim, if any, is one against Abdul Lateef 
if he is successfulin this litigation. 
Abdul Lateef claims the whole taluq- 
dari estate as being the sole heir of Raja 
Shamsher Bahadur under, ihe Oudh 
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Estates Act, and the rule of lineal primogeni- 
ture as contained in the sanad, In order to 
succeed in the suit he must provein the 
first place, either that the Will of Raja 
Shamsher Bahadur was invalid or that it 
conferred a life estate only, If the Will is 
valid and conferred an absolute estate on 
the devisees, Abdul Lateef is outof Uourt, 
Butif it is invalid Abdul Lateef claims that 
a life-estate vested in the widows one 
after the other under cls. (7) and (9), s. 22, 
Oudh Estates Act of 1869, or if the Will 
is found to be valid but conferred life- 
estate only, the suecession became open to 
the whole estate on the death of Barkatun- 
nissaand he is entitled to it as the heir of 
the late Raja under el. 11 of the aforemen- 
tioned section. It is, however, disputed 
that Abdul Lateef is the heir. Thedecision 
Oftnis question depends on the view we 
take of the applicability of the sanad and 
of the meaning to be assigned to the 
words "lineal primogeniture" contained 
therein, 

Plaintiffs Nos. 1 and 2 in the second suit 
(No 8of 192$) Mohammad Khaliland Moham- 
mad Fida Ali claimed to be the heirs of 
Barkatunnissa under the Hanafi Law, and in 
their plaint they also claimed to be re- 
versioners of the late Raja Shamsher 
Bahadur. Plaintiff No. 3 is merely a financier 
who is unconnecled with the family. It 
has now been found that the plaintiffs are 
the only heirs of Barkatunnissa under the 
Hanafi Law and the fiading is not challenged 
before us. They also dropped their claim 
to be the. reversioners of Raja Shamsher 
Bahadur, a claim which was contradicted by 
their own pedigree. ‘Their claim, as stated 
before us, rests on the acceptance of the Will 
of Raja Shamsher Bahadur as avalid Will, 
conferring an absolute estate on the devisees. 
If the finding on this point is in their favour 
the plaintiffs have a clear title to the estate 
of Barkatunnissa But they also urged 
further that, even if the Will is invalid 
under the Oudh Estates Act as to the 
talugdari property, it can be, and should 
ba, treated as the Will ofa Muhammadan in 
respect of non taluqdari property, and even 
if there is any defect in it under the 
Muhammadan Law such defect should be 
held to be cured by the subsequent conduct 
of the devisees. Lastly they fall back on 
the plea that if the Will wasinvalid the 
three ladies became absolute owners of their 
shares by adverse possession. We must also 
not ignore the plea, asit has been pressed 
before us, that Aulia Begam was divorced 
by Raja Shamsher Bahadur in 1854 and 
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that a bequest in her favour at any rate 
was invalid and consequently the bequest 
in favour of Barkatunnissa was valid owing 
tothe provisions of s. 13, Oudh Estates Act 
1 of 1869. 

The learned trial Judge came to the 
following conclusions on those matters 
which are stillin dispute before us, In the 
suit brought by Abdul Lateef and othera he 
found that Abdul Lateef was not the heir to 
the estate under the rule of lineal primogeni- 
ture contained in the sanad, nor under 
cl. 11,8. 22, Aet I of 1869, because Abadi 
Begam was nearer in degree (Book-A, p. 
325). He found also that the suit was 
barred under s. 233-K, United Provinces 
Land Revenue Act, which he held to be 
a bar also to Abadi Begam and Mushtaq 
Ahmad who are not plaintiffs in either of 
these suits. We may say at ones that in 
our opinion this view is incorrect, The 
provisions of s, 233-K have no application 
to the rights of persons who do not seek 
litigation but are merely defending their 
own possession, and the finding as against 
Abdul Lateef depends on a further finding 
that Barkatunnissa perfected her title by 
adverse possession. This view also cannot 
be sustained if she is held to have been 
lawfully holding the estate for life whether 
under the Will or under the provisions of 
8. 22, ActI of 1869. In that case Art. 141, 
Sch. 1, Limitation Act would apply: Run- 
chordas Vandrawandas v. Parvatibai (1) and 
Jaggo Bai v. Utsava Lal (2), The learned 
Judge dismissed the suit of Abdul Lateef 
in toto. ut. ` 

In the suit brought by Mohammad Khalil 
and others the learned Judge held that 
the Will of Shamsher Bahadur was valid 
in so far as “it concerned the devise in 
favour ofthe two widows both under the 
Oadh Estates Act and under Muhammadan 
Law (Book A, p. 351) " 

He also found (Book A, p. 356) that the 
Will eonferred an absolute estate on all the 
three legatees. Incidentally he relied upon 
the view of the Judicial Commissioners 
expressed in their judgment in the suit 
brought by Abdul Hadi v. Barkatunnisa 
(Book E., p. 109) that the Will conferred an 


(1) 23 B. 725; 26 I. A. 71; 7 Sar 543; 1 Bom. L. R, 607; 
3 O. W.N. 621 (P. O.). 

(2) 117 Ind. Oas. 498; A. I. R. 1925 P. C. 166; 56 I. A. 
267; 51 A. 439; 33 C. W. N.809; 10 P. L. T. 927; (1929) 
A. L. J. 716; 30 L. W. 60; 31 Bom. L. R. 591: 57 M. I 
J. 160; 50 O, L. J. 52; 6 O.W, N, 989; (1929) M. W, N, 
762; (P, 0O). 
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absolute estate as authoritative as if not con- 
stituting res judicata, and later on at 
.p. 371 he found it to be res judicata even 
against Abdul Begam and Mushtaq Ahmad 
who were no parties to that litigation. 
With this finding we do not agree. On 
the minor issues he found against the 
plaintiffs that Aulia Begam was'not divorced 
by her husband Shamsher Bahadur (Book 
A, p. 342) and he found that the same 
law of succession governs both talugdari 
and non-talugdari property, a proposi- 
tion based on the decision of their Lord- 
ships of the Judicial Committee reported 
in Murtaza Husain v. Mohammad Yasin 
Khan (3) but he gave a decision as to 
„tho . various villages contained in the 
liste, finding some to be talgudari and 
others non-talugdari. Ultimately he 
decreed the suit giving three-fourths of the 
immovable property claimed by them to 
plaintifs Nos. 1 and 2,and the remaining 
one-fourth to plaintiff No.3. He also gave 
them a decree for a certain sum of money 
as against Abadi Begam and Mushtaq 
.Ahmad and those defendants who had 
joined Abdul Lateef in his suit. 

We have been spared a consideration of 
certain questions relating to the family and 
religion of Barkatunnissa which occupied a 
considerable time in the Court of 
firstinstance. It is now accepted by the 
parties that Barkatunniesa wasa Sunni 
and that she was the wife in the full 
sense of the term of Raja Shamsher 
Bahadur, There sre only two questions of 
fact which we should decide before proceed- 
ing to the discussion of the law points 
involved in these appeals. The first is the 
question whether Aulia Begam wasor was 
not divorced by her husband Raja Shamsher 
Bahadur. We have not been referred to 
any of the oral evidence onthis point but 
we have been asked to consider the applica- 
tion presented by Raja Shamsher Bahadur 
to the Financial Commissioner on 5th 
January, 1874, (Ex. A-31, Book E, p. 1:3) 
as evidence that the applicant had divorced 
his first wife 20 years previously. This 
document shows that for the last 20 years 
the taluqdar had not been living with her 
(Aulia Begam), but it contains no words 
indicating divorce, and it may mean noth- 
ing more than that Raja Shameher 
Bahadur had given up living with his firet 


(3) 36 Ind. Cas. 299; 38 A.552; 43 I. A. 269; 20M. L 
T. 362; 14 A. L. J. 1083; 18 Bom. L. R. 1084; 31 M. L. 
J.804; (1916) 2 M. W. N. 555; 25 O. L.J. 1; 19 O. C' 
290; J P. L. W, 122; 21 0. W., N. 410; 40, L, J.8;4 L' 
W. 538 (P. O.). 
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wife and did not wish that she should be 
considered as heir to his estatein the event 
of his dying intestate. lt is true that in the 
Will itself Aulia Bagam is not described as 
wife, whereas Barkatunnissa is described as 
subsequent wife" and this fact might have 
sowe importance, had it been possible to 
explain her inclusion in the Will on any 
other ground than that she was the wife of 
the testator,and were it not for the fact 
that in all subsequent transactions Aulia 
Begam is invariably described by Barkatun- 
nissa herself as being the first wife of Raja 
Shamsher Bahadur. We have no doubt 
that on this point the Court of first instance 
isright and that Aulia Begam was not 
divorced by her husband Raja Shamsher 
Bahadur. 

Secondly, we have to decide which items 
of this property are taluqdart and which, if 
any, are non-talugdari. This fact must be 
determined quite apart from the finding of 
the trial Court that successionis the same 
both to talugdari and  non-talugdari 
property, as the properties may still on a 
certain interpretation of the Will be claimed 
by different persons. In order to determine 
what property is or is not talugdari we 
must follow closely the words of 8.3, Act I 
of 1869. The section lays down that “a 
taluqdar shall be deemed to have acquired & 
permanent heritable and transferable right 
in the estate comprising the villages and 
lands named in the Jist attached to the 
agreement or kabuliyat executed by such 
taluqdav when such settlement was made or 
which may have been or may be decreed to 
him by the Court or an officer engaged in 
making the first Regular Settlement of the 
Province of Oudh.”- 

This does not confine the - taluqdari 
villages to the list attached to the sanad 
but includes villages which may subse- 
quently have been awarded by what is 
known as a settlement decree, and the best 
evidence on this point is to befound in the 
Settlement Record of Rights as held by 
this Court in the case reported in Harihar 
Pertab Bakhsh Singh v. Bisheshar Bakhsh 
Singh (4). Weare prepared to accept the 
evidence of these Records-of Rights where 
they have not been rebutted by any counter- 
evidence. For the purposes of this case 
there are two Recorde-of-Rights which 
contained a list of the talugdari property of 
Raja Shamsher Bahadur. The first is the 
Record-of-Rights of Saadatnagar in the 
Sitapur District (Hx. 22, Book B, page 62) 

(4) 109 Ind. Oas. 422; A.I. R. 1928 Oudh, 307; 3 
Luck. 326 at pp, 339,342; 5 O. W. N. 299. 
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and the other is the Record-of-Rights of 
Pura Deoria in the Hardoi District which is 
Ex. D-3. (Book O, page 2). ListO attached 
to the plaint in Suit No.5 is identical with 
List-A attached to the plaint in Suit No. 8. 
Each is a list of villages possessed and left 
by Rani Barkatunnissa. We find that 
villages Nos. 1 to6 and 17 to 27 are all 
included in the Record-of-Rights of 
Saadatnagar and Nos. 28 to 31 are included 
in the Record-of-Rights of Deoria. We are 
satisfied that all these. villages formed part 
of the talugdari estate conferred upon Raja 
Shamsher Bahadur. There is no evidence 
as to the small khatas which appear as Nos. 
10 to 16 of the list and they must be 
excluded from the talugdari estate. It is, 
however, the case set up by the plaintiff in 
Suit No.8 that the hamlets of Amjadpur 
and Jalalpur in Saadatnagar No. lin the 
list and villages Amiliya and Teliani Nos. 3 
and 6 in the list have subsequently passed 
out of the estate and have been recovered 
as her personal property by Barkatunnissa. 
The hamlets of Amjadpur and Jalalpur 
were gifted to acertain Amjad Ali, but 
Barkatunnissa brought a suit to have the 
deed of gift cancelledand Amjad Ali con- 
fessed judgment. 

Oonsequently these villages never passed 
out of the estate and we cannot accept the 
decision of the learned : Judge of the Court 
of first instance that they aré now non- 
talugdari property. Amiliya and Teliani 
were partly gifted and partly sold by Aulia 
Begam to her grandson Abdul Hadi. The 
latter mortgaged them on several occasions 
and ultimately in the year 1909, a year after 
the death of Abdul Hadi, the Rija of 
Mahmudabad purchased them at an auction- 
sale agaiast Abdul Lateef. In 1915 the 
Raja of Mahmudabad sold the villages back 
to Barkatunnissa. In our opinion whether 
Aulia Begam hadan absolute or a life- 
estate in these villages they must be held 
to have passed completely out of the estate 
when they were purchased by the Raja of 
Mahmudabad, and the subsequent acquisi- 
tion by Barkatunniesa in 1915 must be held 
to be iu her own interest. We find, there- 
fore, that these two villages no longer form a 
portion of the taluqdari estate. 

The three villages Birehi, Husainpur 
and Nirhan have been held by the trial 
Oourt to be non-talugdari property and he 
professes to follow the judgment of this 
Oourt to which we have referred above, 
Harihar Pertab Bakhsh Singh v. Bisheshar 
Bakhsh Singh (4), which is known as the 
Gangwal case, We do not consider that 
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that judgment is an authority for the view 
which he has taken. These villages are 
proved to have been a portion of the 
taluqdari estate of Qutubnagar, by the 
Record-of-Rights of Qutubnagar (Ex. D-9, 
Book O., page 16) and they were purchased 
by Raja Shamsher Bahadur at an auction- 
sale on 24th June, 1878, (Ex. A., 146, Book 
E, page 219). We consider that although 
this was a forced sale being asalein execu- 
tion of a decree, the transaction amounts to 
a transfer by one taluqdarin favour of 
another talugdar and, therefore, under s. 4 of 
Act I of 1869 the purchaser was entitled to 
hold the property subject to the same 
conditions as the transferor. We find, 
therefore, that these three villages Birehi, 
Husainpur and Nirhan are part of the 
talugdari estate. 

As far asthe other portion of the estate is 
concerned the evidence is the same, and 
the only items which can be excluded from 
ihe talugdari estate on the principles we 
have adopted are the village of 
Lakheriaman, No. 8 in List-B and Khatas 
Nos. 9 to 14 in the same list corresponding 
with those numbered 10 to 15 in the share 
of Barkatunnissa. The learned trial Judge 
excluded severalofthese villages possibly 
owing to certain diserepancies in the names 
owing to bad printing, and the number 19 
was excluded by him owing to a misg- 
apprehension. This wasthe khata clearly 
included in the original grant. It was 
another khata in the same village which the 
Raja purchased in 1879 by Ex. A-57 (Book 
E, page 188). We find accordingly that all 
the property contained in List O of Suit No, 
5 and List-A of Suit No. Bis talugdari with 
the exception of Amiliya and Teliani which 
were purchased by  Barkatunnisss in her 
own right and Khatas Nos. 10 to 16 in List 
O, aud all the property in List-B except the 
village Lakheriamau and Khatas Nos. 9 to 
14 of which thereis no evidence that they 
formed part of the original grant. 

We now turnto the consideration of the 
pointe of law which arisein these appeals, 
bearing in mind that Abdul Lateef can 
only claim under the sanad, and that any 
property not attached to the sanad is outside 
the scope of his suit, and that Mohammad 
Khalil has now reduced his claim to the 
property left by Barkatunnissa as being her 
legal heir, and puts forward no claim té the 
other portion of the estate which was in the 
possession of Abadi Begam and Mushtaq 
Ahmad before the death of Barkatunniasa. 

First, we shall consider whether the Will 
of Raja Shamsher Bahadur was or was not 
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a valid Will in respect of the talqudari and 
of the non-taluqdari property. 

Secondly, we shall consider whether 
the Will on a proper construction con- 
ferred an absolute or a limited estate 
on the devisees. 

Our other findings will be given on 
the assumption that the Will should be 
taken as conferring a limited estate only, 
and they willcover the questions whether 
the sanad should be applied and if so how 
it should be interpreted in order to 
ascertain which, if any, of the claimants 
is entitled to succeed to the estate of Raja 
Shamsher Bahadur. The first question as 
to whether the Will of Raja Shamsher 
Bahadur was or was not a valid Will has 
to be considered from two points of view; 
its validity under the Hanafi Muhammadan 
Law to which Raja  Shamsher Bahadur 
was admittedly subject qua the non- 
talugdari property, and its validity under 
the provisions ofs. 13, Oudh Estates. Act, 


1869, gua the estate of taluqdart pro- 
perty. 
It was argued on behalf ofthe  plain- 


tiffs of Suit No. 8 before us that the Will 
of Raja Shamsher Bahadur was invalid 
under the Hanafi Muhammadan Law for the 
reason that it was a bequest in favour of 
. his heirs under the same law and, therefore, 
the possession of Musammat Barkatunissa in 
respect of half of the non-talugdari pro- 
perty was adverse and that this possession 
having been continuously enjoyed for 
more than 12 years Musammat Barkatunnissa 
acquired a prospective title to that portion of 
the estate which on her death devolved by 
inheritance on Muhammad Khalil Khan 
and Fida Ali Khan, plaintifs Nos.1 and ? 
of Suit No. 8. It was conceded, however, 
that the bequest would be valid inlaw 
if it were consented to by the heirs of 
Raja Shamsher Bahadur after the death 
of the' testator. It was nobody’s ease in 
the trial Oourt that there was any other 
heir in existence at the time of the death 
of Raja Bhamsher Bahadur than the heirs 
who were also devisees under his Will; 
norin the coursa of arguments before 
us were any such person or persons named 
by the learned Counsel for the afore- 
mentioned plaintiffs. Obviously if there 
were any other heirs, their consent to 
the devise subsequent to the death of the 
tebtator would validate the Will as against 
them also. Thus the argument before us 
raises two questions of fact: 

(1) That there were other heir or heirs 

of Raja Shamsher Bahadur and (2) that 
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they had not consented to the Will in 
question. We are of opinion that the 
matter not having been raised and tried 
in the Court of first instance we cannot 
entertain and decide it in the Oourt of 
Appeal. On the facts proved and admitited, 
we must, therefore, hold that Raja Shamsher 
Bahadur's two widows and one daughter 
all of whom are legatees under his Will 
were his only heirs under the Hanafi 
Muhammadan Law at the time of his death. 
It was agreed that they accepted the 
provisions of the Will when they en- 
tered into the compromise of 6th July; 
1883, (Ex. 63, p. 119) and divided the 
whole estate amongst themselves in pur- 
suance of those provisions; We find that 
the Will of Raja Shamsher Bahadur dated 
26th March, 1883, was valid under the 
Hanafi Muhammadan Law in respect of the 
non-talugdari property of the testator. 

On behalf of Abdul Latif plaintiff No. 1 of 
Suit No. 5 and of Abadi Begam and Mushtaq 
Ahmad defendants it was argued that 
this Willwas invalid in the matter 
of the bequest of a portion .of the 
talugdari property in favour of Barkat- 
unnisea for the reason that it was exe- 
cuted less than three months before the 
death of the testator and that she was 
not a person who "would have succeeded 
to the estate or to a portion thereof 
or to an interest therein" if Raja Sham- 
sher Bahadur had died intestate. If this 
argument succeeds the result would be 
that there was intestacy in respect of one 
half of the estate to which the heir-at-law 
would be entitled tosucceed under cl. (2),° 
e. 22, Oudh. Estates Act, 1869, on the 
determination:of the life-estate of 
Barkatunnissa held under cl. (9) of the same 
section. In support of the argument great 
stress was laid on the decision of their 
Lordships of the Judicial Committee in 
the case of Balraj Kunwar v. Jagatpal 
Singh. (9) 

lv appears tous that decision has no 
application to this case. The precise point 
for determination in that case was the 
interpretation of the words: “would have 
succeeded...to the estate" as they occur 
in er. 14, Oudh Estates Act, 186? but as 
an aid to interpretation, reference was 
mace to the use of the same expression 
ia e.13 of the same Act, Their Lord- 
ships held “that the expression ‘would 
have succeeded’ must be confined to per- 
sons in the special line of succession that 

(5) 26 A. 393; 311. A. 132; 8 Sar. 639; 7 O. C. 248; 
8 C. W. N. 699; 1 A. L. J. 384; 8 Sar, 639, 
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would have been applicable to the 
particular case if the tansferor had died 
intestate and the death had occurred at 
the date of the transferor in the cass of 
a gift by Will at the time when the 
succession opened. In short, they think 
that the expression ‘person who would 
have succeeded according to the provisions 
of the Act’ is equivalent to the pereon 
or one of the persons to whom the 


estate would have descended according © 
the special clause ' 


to the provisions of 
of s. 22 applicable to 
case,” 

It was argued on the authority of the 
above dictum that in the present case the 
person who would have succeeded to the 
whole estate in the event of intestacy was 
the senior wife, Aulia Begam and, therefore, 
nothing would have remained to which 
the junior wife Barkatuanissa would have 
succeeded, The argument clearly ignores 
that unlike s, 14, cl. (1), s. 13, also con- 
templates the case of a person who would 


the particular 


have succeeded to an “interest” in the estate. 


if the testator had died intestate, We 
think that there can be little doubt that 
when asenior widow succeeds in case 
of intestacy under cl.(7), s. 22 for her 
lifetime only, she does not succeed to the 
estate or to a portion thereof but only to 
an interest therein and thus there would 
still beleft a residus which must vest 
insome other person and that person is 
indicated first by cl.(8)and in default of 
such a person by cl. (9) thatis the junior 
wife. Such a residue is clearly an interest 
in theestate within the meaning of s. 13, 
Oudh Estates Act, 1864. The junior wife 
in such circumstances has a remainder or 
reversion expestant on the decease of the 
senior wife and will be entitled to pos- 
ession on the determination of the estate 
of the first wife by her decease, According 
to general law such an estate for lile 
is a vested remainder and capable of 
being transferred by a deed of grantin 
the same manner asareversion which is 
always a vested estate, Both the widows 
in the presentcass immediately on the 
death of the talugdar would have succeedei 
to their life-estates simultaneously but 
the enjoyment by the junior widow must 
necessarily depend on the determination 
of the estate of the senior widow who has 
a prior right to possession. It is not 
necessary to pursue thispoint further be- 
cause we areof opinion thst the same 
point directly arose for decision in the case 
of Maharani Indar. Kunwar v, Maha» 
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rani Jaipal Kunwar (6) and was decided 
by Lord Macnaghten as followa :—*" If 
the Maharaja had died  intestate the 
junior widow would havesueceeded to a 
life-estate in the talugdari property ex- 
peetant on the determination ofthe life- 
estate of the first married widow, bnt sub- 
ject tobe defeated by an adoption made 
by the first married widow, with the 
consent inwriting of her husband. lt 
seems impossible to say that that is not 
an interest in the estate within the mean- 


fag of 5.13, sub-s, 1 of the Act of 
1869." 
The argument, therefore, fails. The 


result is that we find in favour of the 
validity of the Will dated 26th March 
1883 in respect of the taluqdari estate 
also and this is a finding in agreement 
with the finding of the Court of first 


` instance. 


We have now  toconsider whether the 
Will on a proper construction conferred an 
absolute or a life-estate on the devisees. 
The case argued on behalf of Abdul 
Lateef, Abadi Begam and Mushtaq Ahmad 
is that the devisees, Jani Begam, the 
daughter, Aulia Begam, the firat married 
widow, and Barkutunniesa, the second 
married widow, acquired only a life-sstate 
and consequently on the death of the last 
mentioned widow in 1927, the reversion 
in inheritance devolved on Abdul Lateef 
or on Abadi Begam under cl. 2, s, 22, 
Oudh Estatés Act, 1869. At our request 
the Counsel for the parties have prepared 
a translation of the Will in question. This 
they said isa literal translation and asked 
us to accept it for the purposes of:interpret- 
ation, We have accordingly orderedit to be 
brought on the record and we now reproduce 
it here: The Willof Raja Shamsher Baha- 
dur. “I by this writingafter the declaration 
of this fact that if by the grace of God 
I regain health and recover from the 
present ailments thenthe entire cash and 
movable and immovable property (and) 
everything shall remain in my owner- 
ship and possession inthe same way as I 
have up to this time been the absolute 
owaer (thereof; and (but) if, God forbid, I 
do not recover from the illness then I make 
aWillthat after me whatever cash and silver 
and gold artieles I have accumulated and 
got prepared during the whole of my 
lifetime all that be sent to Mecca and Medina 
and spentin sucha way as may benefit 
me in the next world the remaining property 


(6) 15 0.725; 15 L A. 127; 8 Sar, 150; 19 Ind. Jur, 
377 (P. 0.), 
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moveable and immovable, of every kind 
which is owned and possessed by me that 
same, my heir, i. e. Musammat Jani Begam, 
daughter and Musammat Aulia Begam 
daughter of Mirza Tegh .Bahadur resident 
of Aurangabad, firat partyand Musammat 
Barkat Begam daughter of Amir Ali Khan 
resident of Shahjahanpur, second wife, 
second party, shall get half and half in 
equal shares and will take in their res- 
pective dowers and be benefited (delighted) 
by thesame Musammat Umrao Begam shall 
getthe sum of Rs. 150 per year which 
has been fixed by Oourt for Musammat 
Abadi, and the house in Mohalla Mehmad 
Jalalnagar at Shahjahanpur which I have 
already given to her (she will) retain in 
her possession and ownership. And Gauri 
Shanker Karindashall remain the servant 
of the estate." “Wherefore (I have) executed 
this Willso that it may serve 85 an authority 
and be of use." 

“Finis.” 
Dated 26th March, 1883. 

' (8d) RAJA SHAMSHER BAHADUR. 

It must be confessed that the construc. 
tion of the Will in question is not an easy 
matter. There is no express word defin- 
ing the quality of the estate conferred 
by the bequest on any of the donees. The 
nature of the estate, therefore, is to be 
deduced by considering the meaning of 
the words employed by the testator in 
the whole of the Will and in the light of 
the circumstances in which he was placed 
atthe time when he made, the bequest. 
The general principle of interpretation is 
embodied ins. 95, Succession Act XXXIX 
of 1925 (B. 82 Repealed Act X of 
1865). Section 1%, Oudh Estates 
Act, 1869, makes s. 52, Succession Act of 
1865, applicable tothe Will of a taluqdar 
and was applied recently by their Lord- 
ships of the Judicial Committee in in- 
terpreting the Willof a talugdar of Oudb, 
in the case of Raghunath Prasad Singh v. 
Deputy Commissioner, Partabgar (T). Ac- 
cording to this principle there being no 
words indicating the bequest of arestricted 
interest we must hold that the three 
devisees are entitled to the whole interest 
of the testator. The argument against 
the interpretation in favour of an absolute 
estate generally proceeded on the lines 
that the Will does not use expressions of 
known legal import suchas malik (owner) 


(7) 120 Ind. Cas. 641; A. T. R. 1929 P. C. 283; 56 I. A. 
379; 4 Luck. 483; 30 L. W. 619; 6 O. W. N. 862; 34-0. 
W.'N.61; 1929) A. L.J. 1265; 32 Bom. L.R. 129; 58 
M. L.J. 1; 51 O. L. J. 16 (P.O). 
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or naslan bad naslan (generation after 
generation) nor does it expressly confer 
power of alienation. This is true but 58 . 
observed by their Lordships of the Judicial 
Committee in a recent decision in the case of 
Jagmehan Singh v. Sri Nath (8), there ie no 
magic in the use of any particular word or 
Óform of words, The document must be 
construed as’ a whole and its fair import | 
deduced in the ordinary way. 

In favour of the absolute estate it 
appears to us that there are several in- 
dications in the Will. Movable and immov- 
able properties are grouped together and 
the bequest is made in respect of them 
by the same words. It is not contended 
that the gift in respect of movable pro- 
perty was restricted to the lives of the 
several donees. We think, therefore, that 
it can reasonably be held that the nature 


_of the estate conferred in immovable prc- 


perty also is not restricted. According to 
the law of inheritance applicable to the 
case and as then ‘understood, Brij Indar 
Bahadur Singh v. Ranee Janki Koer (9), 
Jani Begam, the daughter of the testator, 
was the sole heir to the reversion, the 
estate being one labelled with the custom 
of single heir succession, and Jani Begam 
is one of the devisees inthe Will. It 
follows that the testator intended to make 
a devise in-respect of.the entire estate and 
to reserve nothing for intestacy. If there 
isa bequest of life-estates only, one would 
expect ordinarily a provision in the nature 
of agift over on the determination of 
such estates. Admittedly there is no such 
provision in the Willin question. Again 
it follows that the testator made a bequest 
in respect of the whole of his estate in 
oa of the three legatees named in the 

il. 

We have seen that the property of which 
the testator was possessed was both 
talugdari and  non-talugdari property. 
We nave also seen that in respect of the 
latter class of his property his only heirs 
were his two widows and his daughter 
under the Hanafi Muhammadan Law. As 
such heirs each had an absolute interest 
in her share, of inheritance and as already 
Leld, they exhausted among themselves 
the whole of the testator's interest in that 
property. Onthe view of law on which 
we are entitled torely forthe purpose of 
interpretation Abdul Aziz Khan v; Appaya- 


(8) 107 Ind. Cas. 866; A. I. R. 1928 Oudh 203; 3 
Luck. 302; 5 O. W.N. L ) 

(9) 5 I. A. 1; 1 O. L, R. 318; 3 Suther 474; 3 Sar. 763 
(P. O.) ; Rafique & Jack No, 48; Bald, 148. 
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sami Naicker (10) this is also true in respect 
of the talugdari property. We find, there- 
fore, that with regard to both classes of 
property the whole body of heirs were the 
ebject of the testator’s bounty and we 
have already said that there is no gift 
over. The legitimate deduction is, according 
to our judgment, that the whole of the 
estate is bequeathed in favour of these 
three devisees, It is true that Raja Shamsher 
Bahadur was atalugdar in the technical 
sense of the term, but it is equally true 
that he was à Muhammadan of the Hanafi 
sect and that he was makinga gift by means 
of the Will of his non-talugdart property 
also. As observed by their Lordships of 
the Judicial Oommittee in Humeeda v. 
Bulun (11), referred to in Amjad Khan v. 
Ashraf Khan (12) the creation of a life 
estate does notseem to be consistent with 
Muhammadan usage and there ought to be 
very clear proof of so unusual a transac- 
tion. In the present case we find no such 
proof either in the words of the Will itself 
or aliunde. It is significant that the 
testator described all the three legatees as 
“my heirs.” As his heirs they exhausted 
the whole of his estate both in the talugdari 
and non-talugdari property, as we have 
already mentioned. This seems to us to 
be a strong indication of his intention 
to confer an absolute estate. “The re- 
maining property movable and immovable 
of every kind, which is owned and possessed 
by me” is the subject-matter of the devise. 
This is clear from the words “chat same" 
which immediately follow the words quoted 
above. One of the attributes of the devised 
property was the ownership of the testator 
in them and all this he makes a bequest of. 
That attribute must, therefore, also pass to 
the devisee with the property to which 
itis attached. It doesnot appear from the 
evidence nor was it suggested ia the course 
of arguments on either side that there was 
in existence on the dateof the Will any 
other person who might have been intended 
by the testator as the object of his bounty 
in the reversion of the estate. There was, 
therefore, no motive in the testator to make 
a reservation ofany interest. 

Tt was pointed out to us that the main 
gift is in favour of Aulia Begam and 
Barkatunnissa, that the gift in favour of 
„Jani Begam was included in the former, 


(10) 27 M. 131; 31 I. A. 1; 8 Sar. 568 (P. O). 

(11) 17 W. R. 525 (P. O.). 

(12) 116 Ind. Cas. 405; A. I. R. 1929 P. O. 149; 56 I. A 
213: 4 Luck. 305; 33 O. W. N. 753; 31 Bom. L.R. 809; 
(1929) A. L. J. 971; 30 L. W. 91; 57 M. L, J. 435 (P. O.). 
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and that in favourof the two widows it was 
made for the satisfaction of their respective 
dowers. Fromthese premises the conclu- 
sion drawn was that the intention of the 
testator was that the interests of the two 
widows in the bequeathed property were 
to come to an end on the satisfaction oO 
their dowers or at the most on the deter- 
mination of their lives. It was argued 
that this construction is supported by the 
use of the “mutamattu” (benefit), Several 
Arabic dictionaries were quoted with a 
view to show the meaning of the word 
"mutamattu", but taking the setting in 
which the word 'mutamattu" is placed in 
this particular Will wedo not think that 
we can attach much importance to the 
dictionary meaning ofthat word. Accord- 
ing .to the context it only means that the 
donees shall enjoy the benefits of the 
gifted property. Olearly there is no 
restriction placed by the Will as to the 
time orthe mannerof enjoyment. What 
is gifted is absolute and free enjoyment, 
The absence of any such limitation clearly 
indicates inour opinion a senseof owner- 
ship in the property. In Faiz Mahomed 
Khan v. Mahomed Saeed Khan (13) their 
Lordships of the Judicial Oommittee held 
that in the absence from the context or 
the circumstances affecting the property 
of all evidence of a different intention, an 
unlimited gift of the profits is equivalent 
to an absolute gift of the corpus 
of the estate. Nor do we think that re- 
ference to the dowers of the two wives 
qualifies the nature of the estate which the 
testator intended to bestow on the benefi- 
ciaries of the Will. There are no words in 
the Will to suggest that the estate conferred 
on Aulia Begam and Barkatunnissa was 
an estate limited to the realization of the 
amount of dower from the usufruct of the 
estate, On theother hand we think that, so 
far as the two wives ofthe testator were 
concerned, the reference to their dowers re- 
vealsanadditional motive of the gift in their 
favour. But even if it were possible to hold 
that the gift was in lieuof dower it is the 
reasonable interpretation according to our 
judgment that thetestator intended relief 
from his liability for the dower-debt by 
making a gift of his property in favour of 
the widows, In this view also we find no 
trace ofa limited interest in the subject- 
matter of the gift. 

It was also pointed out that about the end 
ofthe Willthe testator clearly defines the 


wie 0. 816; 251, A. 77; 7 Sar, 320; 2 O.W. N. 389 
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natureof the estate which he gives ina 
house to one Musammat Allah Dei by using 
the word “ownership” (malik), and it was 
argued that he does not use thesame word 
as a part of the giftin favour of his wives, 
It is true that he has not used the particular 
word “ownership” in this connexion but 
as we have shown above, he has used many 
other words of equal importance and when 
all the circumstances are taken together 
and the language of the whole Will is con- 
sidered,.in our opinion it is established that 
the testator’s intention wasto make a gift 
of absolute estate in favour of his daughter 
and the two wives. 

Our finding on the construction of the 
Will recorded in the immediately preceding 
portion of this judgment is sufficient for the 
disposal of these appeals but having regard 
to the possibility of this litigation being 
carried further on appeal to His Majesty in 
Council we have thoughtit advisable ta 
give our opinion on the remaining questions 
of law set forth in this judgment. 

If the concurrent finding of the Court of 
first instance and ourson the construction of 
the Will of Raja Shamsher Bahadur is not 
accepted, and it is held that the said Will 
conferred a limited estate only, the first 
question which arises on that assumption 
is: What is the rule of inheritance applie- 
able to the taluqdari estate of Raja Sham- 
sher Bahadur? Itiscommon ground that 
in the circumstances of this case s. 22, Oudh 
Estates Act of 1869, would apply, and it is 
further agreed that cl.(11) of that section 
has been reached and is to govern the suc- 
cession to the estate. After this thereis a 
controversy between Abdul Lateef and 
Abadi Begam. Excluding from the pedigree 
attached to the judgment of the Oourt of 
first instance all such steps as are irrelevant 
for the matter now being considered, the 
following short table of relationship may 
here be introduced : 


RAJA SHAMSHER BAHADUR. 
Nawab Begam Jani Begam, 


predeceased her father 
Abdul Hadi’. 


Abdul hit plaintiff. 
in Suit No. 5. 

Clause 11, s. 22, Oudh Estates Act of 1869; 
previous to the amendment of the year 1910 
was ag follows: 

“Or in default of any such descendant 
then to euch persons as would have been 
entitled to succeed to the estate under the 


Abadi Begam. 
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ordinary law to which persons of the 
religion and tribe of such talugdar or 
grantee, heir or legatee, are subject.” 

It may here be stated that the two parties 
just now mentioned are alsoat variance on 
the question as to whether the original or 
the amended Oudh Estates Act, 1869 
applies to this case. To this we will advert 
hereafter. Abadi Begam's case is that the 
estate having been placed in List No. 2,8. 8 
Act I of 1869 is labelled as one which ac- 
cording to the custom of the family descends 
to a single heir and not having been placed 
in List No. 3 or List No. 5 it does not neces- 
sarily descend by the rule of lineal primo» 
geniture, and there being no custom plead- 
ed or proved excluding succession of 
females, she is the heir entitled to succeed 
to the estate under the ordinary law, that 
is Hanafi Muhammadan Law. In support of 
her case her learned Counsel mainly relies 
on two decisions of their Lordships of the 
Judicial Oommittee, Brij Indar Bahadur 
Singh v. Ranee Janki Koer (9) and Achal 
Ram v.Udai Partab Addiya Dat Singh (14). 
On the other hand, the case of Abdul Latif 
is that in construing cl. 11 recourse must 
be had to the term of succession laid down 
in the primogeniture sanad granted by the 
British Government to Raja Shamsher 
Bahadur as an integral part of the “ordin- 
ary law.” As Abadi Begam is a party in 
possession of the estate and as her posses- 
sion must be held to constitute sufficient 
title against the whole world except the 
rightful owner, we do not propose to decide 
in this case as to whether she is the heir or 
not to the estateof her grandfather. The 
real question for determination is as to 
whether Abdul Latif plaintiff is or is not 
the heir-at-law to the taluqdari estate of 
Raja Shamsher Bahadur. In support of 
his case Abdul Latifreliesupon the deci- 
sions of their Lordships of the Judicial 
Committee in Debi BakhshiSingh v. Chandra- 
bhan Singh (15)and Badri Narain Singh 
v. Harnam Kuar (16). Weare of opinion 
that Abdul Latif’s contention to this extent, 
that ordinary law referred to in cl. 11,8. 22 
of the Act must be interpreted to include 


(14) 10 O. 511; 111. A. 51; 4 Sar. 507;8 Ind. Jur. 
272 (P. €. : 


(15) 7 Ind. Oas. 724; 32 A. 599; 37 I. A. 108; 14 O.. 
W. N. 1010; 12 O. L. J. 303; 8 M. L. T. 273; (1910) ML. 
W.N.643; 7 A. L. J. 1122: 12 Bom. LR. 1015; 20 M. 
L. J. 917; 13 O. C.316 (P. O). 

(16) 68 Ind Cas, 1000; A. I. R. 1922 P. O. 289; 49 I. 
A. 276; 44 A 449 31. M. L. T. 195; 9 O. L. J. 498; 97 
O. W. N. 129; 25 O. O. 313;21 A. L. J. 13;9 Ò. & A. L, 
R. 49; 44 M. L. J. 837 37 Q. L. 2,306 (P. Ò), 
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the rule of succession laid down in the 
primogeniture sanad is right. 

It is a matter of history that the Province 
of Oudh was annexed to the British terri- 
tory in India on 13th February, 1856. 
Before the settlement known as the first 
summary settlement was completed, the 
Mutiny of 1857 broke out. After the 
restoration of peace and order Lord Oan- 
ning, the then Governor-General of India, 
issued his famous proclamation of 15th 
March, 1858, the effect of which was “to 
divest all the landed propertyfrom the 
proprietors in Oudh andto transfer it to 
and vest inthe British Government, and 
all who claim title to any landed property 
in Oudhmustclaim through the Govern- 
ment; Nawab Malka Jahan v. Deputy 
Commissioner of Lucknow (11)."* 

lt must be held therefore that ail titles 
to any and every portion of the landed pro- 
perty in the Province of Oudh based on 


any law whatsoever were swept away by: 


Lord Oanning’s proclamation. Subsequ- 
ently, when.the British Government entered 
upon the task of restoration, it adopted 
several modes of achieving that object. In 
the case of talugdars the well-known mode 
adopted was by means ofa grant ordinarily 
called a sanad. It isnot necessary to enter 
into an exposition of the several stages and 
forms of such grants, Suffice it to say that, 
together with a large body of talugdars of 
Oudh, Raja Shamsher Bahadur also receiv- 
ed asanad which is usually described as a 
primogeniture sanad. The original sanad 
isin English printed on a parchment and 
signed by Sir Oharles Wingfield, Ohief 
Commissioner of Oudh, and is on the record 
of this case. Owing to some confusion in 
the trial Court atranslation of a vernacular 
counterpart of the sanad seems to have 
been used in that Court, but now in appeal 
we have ordered the exclusion of that trans- 
lation from the record and directed the 
original sanad in English to be substituted 
in its place, The sanad, therefore, is the 
fountain-head of Raja Shamsher Bahadur's 
title to his estate and its terms as laid 
down therein must govern the succession 
to that estate in the absence of any incon» 
sistent rule prescribed by any legislative 
enactment. This we think is also the result 
of the new amendment introduced ins. 3, 
Oudh Estates Act of 1869. Inthe body of 
that section, as amended, occurs the follow- 
ing “and subject also to all the conditions 
other than those relating to succession ecn- 


(17) 6 I. A, 63; 3 Sar, 244. 
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tained in the sanad under which the estate 
is held.” 

lf the amendment had stood there it 
would have left room for the contention 
that the amendment made by the Local 
Legislature could not be given the 
effect of abrogating the Orown Grants Act 
of 1895, which was applied in 1905 by their 
Lordships of the Judicial Committee in 
enforcing the terms of the sanad relating 
to succession to an estate in the case of 
Thakur Sheo Singh v. Rani Raghubans 
Kunwar (18). It appears to us that with 
the object of closing such a contention the 
Local Legislature added an explanation to 
the said s. 3 which is as follows: 

*Explanation—Notwithstanding anything 
contained in the Orown Grants Act XV of 
1895 the conditions of the sanad relating to 
succession, in so far as they are inconsistent 
with the provisions of this Act, shall not 
apply to the estate." 

The result ie, as we have said before, 
that the conditions of the sanad must be 
applied in construing "ordinary law" in 
so far as they arenot inconsistent with the 
provisions of Act Iof 1869. It is not con- 
tended that in the present case in which 
cl. (11) has been admittedly reached there 
is anything inconsistent in the provisions 
ofthe Act with the provisions of the sanad. 
In this view of the matter it makes no differ- 
ence inthe conclusion whether the Act, 
as amended, applies ortheoriginal Act 
applies, 


All the arguments in favour of the ap- 
plicability of the sanad were sought to be 
answered by pointing outthe fact that the 
present case is one of List No. 2 
and by quoting the decision of their 
Lordships of the Judicial Committee in Brij 
Indar Bahadur Singh v. Ranee Janki Koer 
(9). We are of opinion that that fact is 
immaterial, and the decision of their Lord- 
ships of the Judicial Committee in the case 
cited isnot an authority to that effect. It 
appears to us that the question is no longer 
a moot one, but is concluded by the latest 
decision of their Lordships of the Judicial 
Committee in Badri Narain Singh v. Har- 
nam Kuar (16) already referred to, Vis- 
count Oave, in delivering the judgment of 
the Committee, quoted a passage from the 
judgment of Pandit Kanhaiya Lal delivered 
in the late Oourt of the Judicial Oommis- 
sioner of Oudh. In this judgment we will 
quote only the last portion of that passage: 


(18) 27 A. 634; 32 I. A. 203 (P. O.); 15 M. L. J. 352; 9 
GO. W. N. 1009; 2 O, L. J. 194; 8 O, O. 317 (P. CJ). 
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“In other words, when the special rules of 
guecession laid down in s. 22 are exhausted 
and s, 22, cl. 11, ie reached, or when 
8.23 is applicable the situation governing 
the succession has to be found apart from 
the Act, that is, in the ordinary law applic- 
able as if Act I of 1869 had not been passed. 
That ordinary law would include not 
only custom but also a sanad, where the 
sanad containsa rule of succession which 
Viscount Oave added is applicable by the 
Act.” “Their Lordships agree with the re- 
asoning and conclusion of the first Judicial 
Commissioner; and indeed no other conclu- 
: gion is consistent with the decisions of this 
Board in Narindar Bahadur Singh v. Achal 
Ram (19), Debi Bakhsh Singh v. Chandra- 
bhan Singh (15) and Sitla Bakhsh Singh v. 
Sital Singh (20). These decisions clearly 
' establish that the ‘ordinary law referred to 
in the Act isthe law which would govern 
the parties. apart from the statute and 
includes any sanad giving title to the pro- 
perty in dispute, It is true that these de- 
cisions were rendered with reference to cl. 
11, s. 22, and not with reference to s, 23 of 
the Act; but the terms of the latter section 
are precisely similar to those of s. 22, cl. 
11, and their Lordships see no sufficient 
reason for giving to them a different con- 
struction.” 

As regarde the decision of the JudicialCom- 
mittee in the case of Brij Indar Bahadur 
Ranee v. Janki Koer (9) his Lordship said: 

“But it must be remembered that in that 
case (which arose under List 2) the contest 
was between the female heir of the grantee 
(a widow) and the heir of her late husband 
neither of whom could claim under the sanad; 
and this being 80, the case is no authority 
for the view that the effect ofa. 22, cl. 11, 
or of 8. 23 of the Act, was wholly to destroy 
the rules of succession laid down under 
sanads which had been so recently granted. 
Probably the dictum (of Sir Barnes Pesa- 
cock) means no more than this: that the Act 
supersedes the sanad where the two are in 
conflict,” 

Olearly the dictum of Viscount Oave “that 
the Act supersedes the sanad where the two 
are in conflict.” was anticipated by the Local 
Legislature in the amendment of s. 3, already 
considered. Aa to the decision in Achal Ram 
v. Udai Partab Addiya DaiSingh (14) the 


' (19) 20 0.649; 201. A. 77; 17 Ind. Jur. 619; 6 Sar. 
310 (P 


0). 

(20) 60 Ind. Cas. 548; A.I. R. 1921 P. O. 14; 48 I. A. 
298: 43 A. 245; 19 A. L. J. 231; 40 M. L. J. 449; 8 O. L 
J. 214: 95 O. W. N. 721; 24 O. O. 107; 33 0, L. J. 520 
29 M, L, T. 390 (P. €. 
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answer is that no such point was raised for 
decision: Secretary of State v. Moment (21). It 
was not contended on behalf of Abdul Latif 
that he has a preferential title tothe estate 
in dispute as against Abadi Begam under 
any of the provisos attached to cl, (11) by the 
amendment of 1910, The question as to 
whether he is the heir or not was argued 
before us, and seems to have been argued . 
in the Court of first instance, solely on the 
basis of an interpretation of the terms of 
the sanad. We are, therefore, not called 
upon to consider the effect of those provisos 
and prima facie they do not apply because’ 
under the ordinary law which is the law 
contained inthesanad, according to-our 
judgment there can be no more persons’ 
than one so “entitled” to the estate. 

We now,come to the question of the 
interpretation ofthe sanad. The sanad which 
was granted to Raja Shamsher Bahadur was 
also the sanad in its form and terms which 
was granted to a large bodyof talugdars 
of Oudh,171 in number. The historical 
circumstances in which the rule of primo- 
geniture as the rule of succession was intro- 
duced are mentioned in great detail in the 
introdvction of Mr. Sykes' ‘Oompendium 
of the Oudh Taluqdari Law’ at pages 83 to 
100 and they have frequently been referred 
to in the decisions of the late Court of the 
Judicial Commissioner of Oudh, for inst- 
ance Ghulam Abbas Khan v. Bibi Ummatul 
Fatima (92). We do not think that it 
ig necessary to reiterate those circumstances 
in this judgment. The only circumstance 
on which stress may be laid is that the rule 
of succession laid down in the sanad emanat- 
ed from the British authority whose inten- 
tion must have been to lay down a well- 
understood and definite rule for the purpose 
of regulating the inheritance of the sanad- 
holders in place of the numerous rules vary- 
ing according to the personal or Oustomary 
Law of the grantees who comprised within 
their group Hindus, Muhammadans and 
Ohristians. This observation’ia supported 
by the decision of their Lordships of the 
Judicial Committee in the case of Debi 
Bakhsh Singh v. Chandrabhan Singh (15) to 
which we shall have occasion torefer here- 
after. 

The relevant words of the sanad 
with which we are concerned are: “I 
Bidai do hereby confer on you the 
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full proprietary right, title and possession 
of the estate Therefore this sanad 
is given you in order that it may be known 
to all to whom it may concern that the 
above estates ............ have been ‘conferred 
upon you and your heirs for ever.........-.- 
it is another condition of this grant that 
in the event of your dying intestate or any 
' of your successors dying intestate, the 
estate shall descend to the nearest male 
heir according to the rule of primogeni- 
ture but you and all your successors shall 
have full power to alienate the estate either 
in whole or in part by sale, mortgaze, 
gift, bequest or adoption to whomsoever 
you please.” 

Therecan be little doubt that the words 
“and your heirs” in the expression "upon 
you and your heirs for ever" are words of 
limitation and not of purchase and cannot 
therefore bea grant of an absolute estate 
of inheritance. This must mean general 


TEE 


inheritance, without any limitation 88 to 


‘the class of heirs. There can also be no 
doubt that if the words of the sanad had 
nothing more in them as to the nature of 
inheritance, Raja Shamsher Bahadur’s 
estate would have been divisible amongst 
the whole body of his heirs under the Hanafi 
Muhammadan Law. But the sanad lays down 
a condition as to succession in the event of 
intestacy. The effect of this condition is 
twofold. The estate is to the “heir” and not 
to many heirs. This preecribes impartibility 
of the estate. The condition also lays 
down the method or the rule of choosing 
the single heir. The heir entitled to suc- 
ceed is described as *'the nearest male heir 
‘according to the rule of primogeniture.” 
We think that this means that the ‘person 
selected should be not only of the male sex. 
but that he should also, as such, be the 
nearest heir according to the rule of pri- 
mogeniture. Having regard to the surround: 
ing circumstances in which the sanads 
were granted, and to which a pointed 
reference has previously been made, it 
must be held,as was observed by Lord 
‘Shawin Debi Bakhsh Singh v. Chandrabhan 
Singh (15), that the expression "the rule 
of primogeniture” meanstherule of “lineal” 
primogeniture “conveying the ordinary 
meaning of the word primogeniture in 
the Law of England." The word ''primo- 
geniture," when read with the antecedent 
condition “the nearest male heir" therefore 
means the person of male sex who is the 
nearest inheritable blood of the male line. 
This, we take it, would be the ordinary 
meaning of the whole expression in the 
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Law of England and we see no reason for 
placing a different meaning. The person 
claiming to be the single successor must 
satisfy every part of the description, He 
he must be “the 
heir"; he must be "male"; he must be 
“lineal” and lastly he must be all there in 
regard to “primogeniture”. We entertain 
no doubt that the intention of the grantor 
of the sanad was to introduce and to empha- 
size the conception of the English Law as 
to the preference of line in two respects: 
the line of the male heirs and the line of 
‘the first-born amongst such heirs. 

According to the English Common Law 
of descent, in which the element of lineal 
primogeniture is an essential element, in 
the absence of male descendants, the daugh- 
ters inherit as cc-parcenera and 80 would 
their issues as their heirs; but if the limita- 
tion, as in this case, is to “male heir" the 
daughter must be excluded altogether and 
her line must also be excluded by reason 
of the rule being one of Jineal successicn. 
Obviously if daughter herself is not sn 
heir her descendants, male or female can- 
not represent any line of succession. The 
link in the chain of inheritance necessary 
to connect them with the propositus does 
not subsist. We have not before us a case 
of the nearest male relative" or "the near- 
est male kindred." 

It mustbe confessed that this interpre- 
tation of the terms of the sanad brings in 
a rule of inheritance which is akin to the 
rule applicable to an estate “tail male" 
in English Law as was observed by Lord 
Buckmaster in Ghulam Abbas Khan v. 
Umatul Fatima (23) but that is a circum- 
stance which we regard asa strong argu- 


‘ment in favour of the construction which 


we are placing on the condition of the sanad. 
The British authority responsible for the 
introduction of this rule must have had in 
its mind a clearcut and well-understood 
rule obtaining in the law of England, 
and that must have been the rule applic- 
able to an estate tail male. It is true, as 
pointed out by Lord Buckmaster in Ghulam 
Abbas Khan v. Umtul Fatima (22) just now 
referred to that the kinship was not close 
because the power of alienation unknown to 
an English estate tail, unless the entail is 
destroyed, was an essential part of the 
document,” and it may be added, because 
by the effect of the words “upon you and 


(23) 60 Ind. Cas. 937; A. 1. R. 1925 P. O. 4; 48 L A. . 
135; 43 A. 297; 24 O. O. 118; 19 A. L. J, 433; 40 M. L. J. 
577: 80. L. J.225; (921) M. W. N. 349; 29 M. L. J 
409: 34 O. L, J. 113; 14 L, W. 680 (P. O). 
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.ycur heirs” an estate of inheritance in 
general was conferred which would allow 
Succession to run into collateral channels 
in the absence of male descendants. 

It was argued on behalf of Abdul Latif 
that the technical expression is “heir male” 
and not “male heir” and it was pointed out 
that the latter and not the former expres- 
Bion was used in the sanad. This is so, but 
as shown above it was not the intention of 
the grantor to prescribe an estate tail male 

-in ite fullest and technical sense. The inten- 

tion to regulate succession in the senior 
male line alone was in our opinion suffici- 
ently well expressed by adding “primogeni- 
ture” which meane, of course, Jineal 
primogeniture. 

On the foregoing interpretation of the 
sanad we must hold that Abdul Latif 
does not fulfil the description of “the heir" 
as given in the sanad. His suit was, 
therefore, rightly dismissed by the Court 
of first instance 

Only one short point which we have 
taken up suo motu now remains for deci- 
sion, On the cencurrent finding of the 
gourt of first instance and ours the first 


two plaintiffs, Muhammad Khalil Khan and : 


Fida Ali Khan, in Suit No. 8 of 1928 have 
established their title to the inheritance 
of the estate of Barkatunnissa under the 
Hanafi Muhammadan Law, The third 
plaintiff Bunyad Husain, as already 
stated, has no connexion with the family 
and is a mere speculator. The learned 
trial Judge has made adecreein respect 
of three-fourths of that estate in favour 
of the first two plaintiffs and for the 
remaining one-fourth in faveur of Bunyad 
Husain, Weare of opinion that no decree 
could be madein favour of Bunyad Husain 
for any portion of the estate in this suit 
and that for the whole of the estate a decree 
should be made infavour of the first two 
plaintifis only. The title of the third plain- 
tiff to asharein the estate isset up in para. 
21 of the plaint of that suit on the basis of 
asale by the first two plaintiffs of a one 
fourth share in favour of Bunyad Husain 
and one Ghulam Jilani, who was made a 
defendant in the suit, If, therefore, Bunyad 
Husain has a perfected title to any share of 
the property his title must be restricted to 
one-half of the 4-annas share. But on 
examining the merits carefully we have 
come to the conclusion that Bunyad Husain 
js not entitled to any decree in this suit. 
The sale referred toin para. 21 of the 
plaint is evidenced by the document, Ex. 
A-14 dated 13th August, 1928. Weare of 
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opinion that that document does not prove 
a case of asale out and outin the 4-annas 


‘share of the property in suit in favour of 


Bunyad Husain and Ghulam Jilani but 
that on a proper construction it must be 
held tobe a mere agreement to divide the 
fruits, if any, of a contemplated litigation 
between the two parties of the agreement. 
The document iscertainly described as a 
deed of sale and here and there the parties 
are also described as vendors and vendees 
respectively but this deecription cannot 
make the transaction asale if itis not so 
on its merits. 

In the first place there is no price fixed 
which is an essential element. of a transac- 
tion of sale. Price in this connexion 
must mean money: see s. 54 of the 
Transfer of Property Act 1882. About 
the end of the preamble of the document 
2 sum of Rs. 30,000 is mentioned as the 
consideration for the transaction but to 
this consideration is immediately added a 
further consideration of efforts, attempts, 
proceedings, payment of the fee of Vakilé, 
etc, as well as of the danger of failure 
and loss.” ; 

Except & sum of Rs. 350 for costs of 
stamp and registration no part of the so- 
called sale consideration is paid or promised 
to be paid. The whole of it is left in 
hands of the speculators for the purpose of 
meeting the expenses of the suit. By cl. 6 
of this documentjall costs which may be 
recovered irom the opponents both in the 
contemplated suits andin the pending suit 
No, 5 will be wholly and exclusively ap- 
propriated by the vendees. Similarly costs 
awarded against them in both suits will 
be borne by them. Inthe last cl. 10 it is 
clearly stated that if the expenses of the 
litigation exceed the so-called purchase 
money the vendees must bear those ex- 
penses and conversely if there is a balance 
left the same will not be recoverable by the 
vendors, Olause 4 is illuminating. If in con- - 
sequence of the negligence of the vendees 
the litigation is to suffer in any way they 
shall be liable for lossand damages; if 
they fail to appeal toa High Court against 
any adverse decision of the Court of first 
instance “or may desire to give up part- 
nership” the vendors shall be entitled to 
recover from the vendees liquidated 
damages to the extent of Rs. 15,000 and to 
the extentof Rs. 10,000 ifthey abide by the 
decision of the Court of first appeal and in 
that event thesaleahell become null and 
void. On the authority of the decision of 
their Lordships of the Judicial Committee 
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in the case of Basant Singh v. Mahabir Per- 
shad (24) we hold that Bunyad Husain is not 
entitled to maintain the suit for any por- 
tion ofthe property in question. Of course, 
if there is no amicable settlement between 
him and the other parties to this agree- 
ment it will be open to him to bring & suit 
for specific performance of the contract but 
then equities which will arise between the 
two parties in such an event will be of 
such a nature that it would be wholly 
incongruous to determine them in the 
present suit—see the decision of a Bench 
of the High Court of Allahabad in Loke 
Indar Singh v. Rup Singh (25) affirmed by 
their Lordships of the Judicial Committee 
in Rajah Mohkam Singh v. Rajah Rup Singh 
(26) and also the decision of the latter 
tribunal in Kunwar Raghunath v. Nil Kanth 
(27). 

__ The result is that all these three appeals 
fail and they are dismissed, except in £o 
far that the decree of the Court of first 
instance for a one-fourth share in favour of 
Bunyad Husain in Suit No. 8 of 1928 will 
be set aside and a decree for the whole of 
the immovable property and mesne 
profits covered by the decree of the Court 
of first instance will be made in favour 
of the first two plaintiffs As regards 
costs our order is as follows:—In so far 
as the costs ofthe Court of first instance 
are concerned the order of that Oourt 
is maintained except as to the costs 
awarded to  Bunyad Husain, plaintiff 
No. 3, who will be entitled to no costs at 
all, but the plaintiffs Nos, 1 and 2 willbe 
entitled to the whole of the costs. As 
regards the costs in this Court we direct 
that Abdul Latif and his co-plaintifis will 
pay twc-thirds of the cests of Abadi Begam 
and Mushtaq Ahmad. They will also pay 
one-third of thecosts incurred by Muham- 
mad Khalil Khan and Fida Ali Khan 
and will bear their own costs. Abadi 
Begam and Mushtaq Ahmad will pay 
Muhammad Khalil Khan and Fida Ali 
Khan two-thirds of their costs. These 
costs will be taxed as one set of costs 
treating all the three appeals as consoli- 
dated into one appeal. 


(24) 19 Ind. Cas. 340; 35 A. 273; 401. A. 86; 17 C. W. 
N. 669; (1913) M. W. N. 481; 11 A. L.J. 469; 17 C. L. J 
566; 15 Bom. L. R.525; 160.0. 136; 14 M. L. T. 64; 
25 M. L. J. 301 (P. O.). 

(25) 11 A.118 A. W. N. 1889; 72, 

(26) 15 A. 352; 20 I. A. 127; 6. Sar. 227; 17 Ind,Jur. 
376 (P. O.).. 

(27) 20 C. 843; 20 I. A. 112; 6 Sar, 302; 17 Ind. Jur. 
874 (P. Q.). 
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The Counsel for Ghaudhiri Muhammad 
Naim respondent in Appeal No. 7lof 1929 
asked for aseparate order ofcosts against 
Abdul Lateef and his co-plaintiff8 on the 
ground that their learned Counsel abandon- 
ed all claim in respect of village Lakhria- 
man in possession of Chaudhuri Muhammad 
Naim. We think that Chaudhuri Muham- 
mad Naim is entitled to his costs in this 
appeal as against Abdul Lateef and his 
co-plaintiffs in proportion to the valueof 
the aforementioned village, and we order 
accordingly. 

A. Decree modified, 


OUDH CHIEF COURT. 
ExEOUTI0N DEOREE APPRaL No. 48 or 1930, 
December 5, 1930. 
Present:—Mr. Justice Pullan and 
Mr. Justice Bisheshwar Nath 
Srivastava. 

MATHURA PRASAD-DREOREE HoLpER— 

APPELLANT 
versus 
GHANSHIYAM DAS—Appricant— 
RESPONDENT, 

Morigage—Prior and puisne mortgages— Purchase 
by prior mortgagee in execution of decree—Suit by 
puisne morigagee—Prior mortgagee’s right to set up 
his mortgage—Limitation—Res judicata—Lis pendens 
— Civil Procedure Code (Act V of 1908), s. 11, 

Even though the puisne mortgagee was not a 
party to the decree obtained by the prior mort- 
gagee, yet it is open to the prior mortgagee when 
he has obtained possession under a sale made in 
execution of the decree, to set up his rights under 
the prior mortgage as a shield against the puisne 
mortgagee. Limitation is no bar in defence and 
there can be no limitation for the prior mort- 
gagee's setting up his rights as a shield. [p. 769, col, 


Sühhiv. Ghulam Safdar Khan (3), followed. 

In proceedings for execution of a decree obtained! 
by a pusine mortgagee, the Court has power under 
0. XXI, r, 66 (2) (o), Oivil Procedure Code, to 
notify the existence ofprier encumbrances, though 
it has no power to order the sale to be made 
subject to such encumbrances, if the decree does 
not contain any such direction. [ibid.] 

The general rule is that a mortgagee can sell the 
property as it stood as the date of his mortgage. 
When the decree in question is based upon the 
puisne mortgage, ex facie the rights under that. 
decree are subject to prior encumbrances existing. 
at tke date of the second mortgage. [p. 769, col, 1.] 

One of the necessary conditions for attracting the: 
application of the rule of res judicata is that the. 


“matter should be heard and finally decided. [p. 


768, col. 2.] 

Explanation 4 to s. 11, Civil Procedure Code, hag 
no application where the matter in question hag. 
been expressly made aground of defence. [ibid.] 
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Radha Kishun v. Khurshed Husain (1), refer- 
red to. 

The effect of the rule of lis pendens is simply that 
a sale pendente lite cannot affect the rights of any 
other party to the suit under any decree or order 
"which might be made therein. [p. 769, col. 1., 


Execution decree appeal against an order 
of the Sub-Judge, Partabgarb, dated the 
‘28th May, 1930. 


' Mr. Radha Krishna, for the Appellant. 
Mr. H. Husain, for the Respondent. 


JUDGMEN T.—This is & decree-holder's 
appeal. The facts necessary to be stated 
for the purpose ofthe appeal are that on 
27th July, 1910, Nazir Bibi and Sacarun- 
niss& erecuted a simple mortgagein res- 
pect of 82bighas 12 biswas 9 dhurs of land 
in village Ason in favour ofone Raghu- 
nsth Prasad. The term fixed in the mort- 
gage was 1320-Fasli, the last day of which 
corresponds to } 5th September,1913. Ragbu- 
nath Prasad subsequently made a giit of 
his mortgage rights to histon Nand Kumar. 
On €th February, 1914, azir Bibi and 
Sadsrunnissa executed another mortgsge 
without possession of the entire village 
Ason in favour of one Methura Prasad. 
In 1224 Nand Kumar brought a suit to 
enforee the mortgage datod 27th July 
1910, and on.25th September, 1924, obtained 
a decree for sale on the basis of it. Mathura 
Prasad,the puisne mortgagee, was impleaded 
in the suit, but afterwards discharged. 
‘On 20th January, 19:7, Mathura Prasad 
instituted a suit on the banis of his 
‘mortgage impleading Nand Kumar as a 
defendant on the allegation that the latter 
‘was bound to pay the money dueto him. 

During the pendency of this suit Nand 
Kumar on 28th July, 1927, sold his rights 
under tbe decree, dated 25th September, 
“1924, to Lala Ghanshiyam Das, respondent. 
The suit brought by Mathtira Prasad result- 
ed in.a preliminary decree for salé in his 
favour. This decree is dated 19th Septem- 
ber, 1927. Ghanshiyam Das put the decree 
of which he had obtained assignment, to 
` execution and on 24th April,1928, purchased 
the mortgaged property at an auction held 
in.execution of his decree. He also obtain- 
ed delivery of possession on 9th September, 
1928, and has been in possession of the 
property ever since. The decree for eale in 
favour of Mathura Prasad. was made final on 
31st July,1928. Ghanshiy:2m Das was a party 
to it, his name having been substituted 
in place of Nand Kumar. On 4th October, 
1928, Mathura Prasad applied for sale of the 
property in execution of his decree. In 
the course of the execution proceedings 
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Ghanshiyam : Das on 22nd February, 1930, ` 
made an applieatioa to have his prior en- 
cumbrance under the mortgage dated 27th 
July 1910 notified. This application was 
resisted by Mathura Prasad on various 
grounds. The learned Subordinate Judge 
has negatived all the pleas raised on behalf 
of Mathura Presad and ordered that the 
property is to be sold subject to the lien 
in favour of Ghanshiyam Das under his 
prior mortgage-decree 

The first contention raised on behalf of 
the decree-holder, appellant, is that the 
rights of Ghanshiyam Das, on the basis 
of the prior mortgage dated 27th: July, 
1910, have been extinguished by operation 
ofthe rule of res judicata. It has been 
contended that Nand Kumar, the predeces- 
gor-in-title of Ghanshiyam Das,was implead- 
ed in thesuit brought by Mathura Prasad. 
and the prior mortgage of 27th July 1¥10. 
was impugned in that suit. As Mathura 
Prasad failed to get an. adjudication 
about his prior rights in that suit the re- 
spondent should be debarred from setting 
up those rights now. We are of opinion 
that -this contention has no force. It is 
admitted that the matter as regards the 
rights of Mathura Prasad under the mort- 
gage dated 27th July, 1910, was neither 
put in issue in that case nor decided. One 
of the necessary conditions for attracting 
the application of the rule of res judicata 
is that the matter should be heard and 
finally decided. This condition is clearly 
wanting. Explanation 4, s. 11, also does: not 
apply to the case because Nand Kumar 
in para, llof his written statement very 
clearly set up his rights asa prior mortgagee. 
The explanation has no application where 
the matter in question has expressly been 
made a ground of defence. In Radha 
Kishun v, Khurshed Husain (1), the second 
mortgagee sued for a sale decree under 
the Transfer of Property Act of 1882, join- 
ing asa party the first mortgagee, who did 
not appear. A decree was made and the 
property was bought by the second mort 
gagee. The first mortgagee afterwards sued 
for a sale-decree. It did not appear that in 
the former suit the second mortgagee had 
attacked the first mortgage or sought to 
postpone i$,to his.own. It was held that 
the decree in the former suit was not 
res judicata under s. 11, Oivil Procedure 
Code of 1918, against the first mortgagee 


(1) 55 Ind. Cas 959; A. I. R. 1920 P.: C. 81; 47 
I. A. 11; 47 O. 662; 18 A.L. J. 401; (1920)-M. W. 
N. 308; 38 M..L. J. 424; 11 L-W::518; 22 Bom. L. R- 
557; 28 M. L, T, 428; 25 0. W. N, 417, 
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and that he was entitled fo a sale-decree. 
This case was followed by a | 
the Allahabad High Court in Collector of 
Moradabad v. Muhammad Hidayat Ali, 
Khan (z). The case was similar to the 
present one and ib was held that inasmuch 
as the plaintiff had not in the former suit 
challenged the priority of the prior mort- 
gagee it was still open to him’ to set up 
as: & defence his title under the earlier- 
mortgage. Jt is quite clear from the plead- 
ings in the earlier suit that Mathura Praead 
did not impugn the mortgage, dated 27th 
July 1910; nor challenged the priority of 
Nand Kumur., We must, therefore, overrule 
- this contention, Pony i l : 

Next, it was agued that the respondent; 
cannot set up his rights 88 purchaser 
against the appellant inasmuch as his. 
purchase was made during the pendency of. 
MathurafPrasad's suit. In our opinion the 
claim set up by Ghanshiyam Das is not in 
any way affected by the rule of lis pendens., 
The, effect of that rule simply is that a, 
sale pendente lite cannot affect the rights; 
of any other party to the suit under any. 
decree or order which may be made therein.. 
The decree passed in Mathura Prasad’s suit. 


ig merely a decree for sale on the basis of, 


The rights under the prior 


his mortgage. The 
not affected by the said 


mortgage .are- 


decree. The general rule is that a mort-. 


gagee can sell the property as it stood at, 
the date of his mortgage. When the decree. 
in question is based upon the puisne mort- 
gage, ex facie the tights under that decree, 
are. subject. to prior encumbrances existing 
at the date of the second mortgage. Ghan- 


shiyam Das in these proceedings does not? 
dispute the rights of the appellant to sell: 


the property under his decree. His’ prayer 
to have his prior mortgage notified does. 
net ‘constitute any invasion against the. 
decreé obtained by Mathura Prasad. We 
accordingly overrule:the contention. | 
It was also argued that the rights of 
Ghanshiyam Das under the prior mort- 
gage are no longer subsisting inasmuch 
as his right to énforce the mortgage has. 
now become barred by limitation. It 
seems to ug that no question of 
arises in the case. T 
has given rise to the present appeal is not 
a suit to enforce the mortgage. . Ghan- 
shiyam Das is in actual possession of the 
property a8 & purchaser in execution of a 
decree obtained: -by him against the morte 
gagor, The possession obtained by him 
(2) 94 Ind. Oas. 505; A. I. R. 1926 All 4495, 48 A. 


EN 
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| .is perfectly valid and legal as between . 
‘Bench of, 


the decree 


66. Clause (c); 


limitation. . 
The proceeding which . 


` 
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him and the mortgagors. Even though. . 
the puisne mortgagee was not .a party to. 
the decree obtained by the prior mortgagee. 
yet it is,open to the prior mortgagee 
when he has obtained possession under a 
sale made in execution of the decree to 
set up his rights under the prior mortgage Í 
as a shield againstzthe puisne mortgagee. 
Limitation is no bar in defence and there 


‘can be no limitation for the prior mort- 


gagee's setting up his rights as a shield 
against the puisne mortgagee. In Sukki 
v. Ghulam Safdar Khan (3), their Lord- 
ships of the Judicial Committee observed. 
“that an owner of a property who is in the 
rights of a first mortgagee and of the 
original mortgagor as acquired: at the 
sale under the first mortgage is entitled 
at the suit of a subsequent mortgagee who 
is not bound by the sale or the decree on 
which it proceeded, to set up the first mort- 
gage as a shield.” 
We accordingly reject this contention . 
also, l f 
Lastly. it. was argued that there is no 
provision in the Civil Procedure Code, 
under which the learned Subordinate . 
Judge could order the sale to be made 
subject to the previous mortgage when 
did notcontain any such direc- 
tion, The application made bythe res- 
pondent purports to be one under O, XXI, - 
rr. 62° and 66, Oivil Procedure Oodé. 
We agree with the sppellant’s contention 
that O.' XXI, r. 62, does ‘not apply to the 
case, but we are‘of opinion that the appli-, . 
cation waa men under O, XXI, r. : 

sub-r. (2) of this section 
directs that the proclamation of sale should 


Y 


specify ‘any encumbrance to which the ,. 


property is liable. The, respondent was 
entitled, to have hie encumbrance notified , 
under thigrule. It has aleo been argued 
that the learned Subordinate Judge under ` 
O. XXI, r, 66; (2), cl. (©); ought. not to have . 
orderded the sale to be made subject to ; 
the respondent's prior mortgage decree, 
put should have merely notified the 


encumbrance. We think that this con- , 
‘tention 


as regards the form of the order 
should be accepted. .The learned Counsel: 
for the respondent also has no objection © 
to the encumbrance being notified instead 
ofthe sale, being made subject to it, E 
We accordingly allow the appeal.and 
jp modiheation 0f the order passed by the . 
lower, Court: order that the respondent'e | 
(3)63 Ind, Cas. 151; A. L R. 1922 P. C. 11; 481, A, | 
465; 43 A.469-(P. CJ. 
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eneumbrance under the mortgage, dated 
27th July 1910, be notified in the procla- 
mation of sale. In the circumstances we 
make no order as to-the coste of this 
appeal. 

A. Order accordingly, 


OUDH CHIEF COURT. 
Szoonp RENT ÁPPEAL No. 44 or 1930. 
April 24, 1931. 

Present:—Mr. Justice Raza, 

Raja KRISHNAPAL SINGH—PuaintirrF— 
APPELLANT 


versus 
Babu RAMESHWAR BAKHSH SINGH 
DECEASED REPRESENTED BY BABUAIN 
BISHUNATH KUAR AND ANOTHBE— 
DzFENPANTS— RESPONDENTS. 
Oudh Rent Act (XXII of 1886), s. 127 —Applicabil- 
ity— Bona fide claimant—Question of title involved. 
Section 127, Oudh Rent Act, is not meant to autho- 
rise Revenue Oourts to inquire into questions of 
disputed title and- to decide questions of a civil 
nature between persons whoare bona jide claimants 
of the property. Wherethe defendant appeared to be 
a bona fide claimant and was in possession for a long 
time and there were eye between the parties in 
the Civil Courts as to title: 
Held, that s. 127, Oudh Rent Act, was inapplicable 
to such a case. 
Sheodularey v. Sheo Shankar Baksh (2) and Ishur 
Din v, Shambhu Dat (3) , referred to. 


Second appeal against the, decree ofthe 
District Judge, Rae BareD; dated the 20th 
August, 1930, reversing that of the Deputy 
ae Partabgarh, dated the 27th May 
1929. i 
SMr. H. D. Chandra, for the (appellant. 

Mr. P. N. Chaudhari, for the Respondent. 

JUDGMENT.—These ere connected 
appeals (Nos, 44 and 45). 

The facts of the case are sufficiently set 
outin the judgmentofthe learned District 
Judge of Rae Bareli and need not be repeat- 
ed. The learned Judge has rejected the 
plaintiff's claim in respect of Nos.546 (recent) 
No. 255.(old), No 759 (recen.t) No. 352 (old) in 
Jalalpur and No. 978 (recent) No. 672 (old) in 
Umri on the ground that it is not maintain- 
able under s. 127 of the Qudh Rent Act. He 
bas found that the defendant and his 
ancestors have all along been in possession 
of the said plots since the time of,the First Re- 
gular Settlement on their own behalf and not 
as a tenant of the plaintif or his (plaintifi's) 
ancestors. He was of opinion that the de- 
fendant cannot be treated ss a trespasser 
of the said plots under s. 127 of the Oudh 
Rent Act. 
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I have heard the learned Counsel on both 
sides at some length. In my opinion there 
is no substance in these appeals. Appeal 
No.44 relates to No. 978 in village Umri 
and Appeal No. 45, to Nos. 546 and 749 in 
village Jalalpur. 

The appellant's learned Counsel has re- 
ferred to the ruling in the case of Lalta 
Prasad v. Harnam Singh (1). It was held 
in that case that the entry in village papers 
of the defendants as tenants bila faisla 
is inconsistent with their possession being 
adverse. These entries must be presumed 
to be correct unless they are rebutted. The 
mere fact that the defendants have been 
in possession for along time or that they 
have not paid any rent for the land cannot ` 
establish title by adverse possession. 

The respondent's learned Counsel hab 
referred to the following rulinge:—Sheodu- 
larey v. Sheo Shankar Bakhsh (2) and Ishur 
Din v. Shambhu Dat (38) It was held 
in Sheodularey’s case (z) that ifthe person 
against wkom action is taken under s. 127 
of the Oudh Rent Act,has maintained adverse 
possession continuously for 12 years against 
the rightfull owner then the rightful owner 
js not entitled to eject such a person as a 
trespasser and therefcre s. 127 of the Rent 


‘Act would be inapplicable to euch a case. 


1t was held in Ishur Din's case (3) that s. 127 
of the Oudh Rent Act is not meant to autho- 
rise Revenue Courts to inquire into ques- 
tion of disputed title and to decide questions 
of acivil nature between persons who 
are bona fide claimants of the same prop- 
erty. 

In my opinión thé ruling in Lalta Prasad's 
case (1), does ndthélp the appellant in this 
case. Each case must be dealt with on its own 
merits and governed by its own circum- 
stances. The evidence onthe record shows 
that there has been litigation between the 
parties about the plots in dispute from time 
to time. The defendant has been in posses- 
sion of the plots in dispute for a long time 
and he has all alongsuccess fully held them 
asserting his own title and denying the 
plaintiff's title. Having regard to the 
previous litigations, the learned Judge was 
not wreng in rejecting the plaintiff's claims 
for the plots in dispute under s 127 of the 
Oudh Rent Act. The defendant appears to 
bea bona fide claimant of the property and 
the questions involved are essentially ques- 

(1) 115 Ind, Oas. 302; 12 R. D. 622; A. I. R. 1929 
Oudh 370. 

(2) 101 Ind. Cas. 849; 1 Luck. Oas. 76; A.I, R. 1927 
Qudh 219. 

(3) 110 Ind. Cas. 289; 5,0. W.N. 495; 12 R. D. 166; 
A. I. R.1928 Oudh. 353. 
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tions of title which should be decided by 
ihe Civil Court. Iagree with the learned 
DistrictJ udge that s. 127 of the Oudh Rent 
Act is inapplicable to suchacase. The 
result is that the appeals fail and must be 
dismissed. Hence I dismiss both the appeals 
with costs. 
a. Appeals dismissed. 


.' OUDH CHIEF COURT. 
Divogog Case No. 2 or 1931. 
April 27, 1931. 
Present :—Mr. Justice Nanavutty. 
JANET LEONORA QUIEROS— 
APPLICANT 
versus 
HERBERT PERCIVAL QUIEROS— 
RESPONDENT. 
Divorce Act(IV of 1869), s. 22—Alimony—Quan-, 
tum—Considerations, à 
"Where the husband is gaining his income by his 
own personal exertions, the Oourt, as a general rule 
will not give the wife more than one-third’ of his 
income as alimony, no matter how gross the miscon- 
duct of the husband has been. As a general rule 
half of the husband's income is only allotted in those 
cases where the wife has on marriage. brought the 
husband a considerable sum of money or.other prop- 
erty. [p. 771, col. 2.] . . 
Olaim for dissolution of marriage or 


judicial separation under the Indian Divorce, 


Act, 

Mr. Moti Lal Saksena, for the Appli- 
eant. 

Mr. St. G, Jackson, for the Opposite 
P 


arty. 
JUDGMENT.—This is an amended 


petition for judicial separation under s. 22. 


of the Indian Divorce Act. The petitioner 
Mrs. Janet Leonora Quieros alleged that on 
the 5th day of February, 1917, she was 
lawfully married to the respondent Herbert: 
Percival Quieros at the Roman Oatholic 
Church in Hazratganj, Lucknow, that she 
had no issue by her marriage with the 
respondent, but that she had two daughters 
and ason by herformer husband, that the 
respondent is now livingin adultery with 
another woman named Miss Maud Johnson. 
On these grounds she prayed for a decree 
for judicial separation and for half of the 
entire emoluments of the respondent as 
permanent alimony together with the costs 
of the suit. Mr. Jackson on behalf of the 
respondent admitted that the respondent 
was living in adultery with one Miss. Maud 
Johnson and that she is now the mother of 


a child of which the respondent is the’ 
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father. He accepted on behalf of his client 
the. entire allegations made by the peti- 
tioner and desired that a decree for dissolu- 
tion of marriage be granted in order that his 
client might be ins position to marry the 
lady of his choice. As respondent has 
admitted practically all the material allega- 
tions made by the petitioner, the latter is 
entitled to a decree for judicial separation 
upon the very admissions of the respondent, 
and noissue appears necessary to be framed 
on the pleadings of the parties. 

The only question that remains to be 
determined is the amount of alimony 
which in thecircumstances of this case 
the petitioner should be awarded. It is 
proved from the evidence of the  respon- 
dent that he getsin cash a monthly sum 
of Rs. 330-3-0 as Store Keeper at Jamal- 
pur (E.I. Railway). He is already pay- 
ing Rs. 118a month to the petitioner 
for her maintenance, and he is prepared to 
pay that amount as a permanent monthly 
allowance to her by way of alimony. This 
amount comes to about one-third of his 
net income. It has been held in Cooke v. 
Cooke (1) that where the husband is gain- 
ing his income by his own personal exer- 
tions the Court as a general rule will not 
give the wife more than one-third of his 
income,.no matter how gross the miscon- 
duct of the husband may have been. This 
ruling in Cooke v. Cooke (1) was followed 
by the Oaleutta High Court in Ord v. 
Ord (2). In the Oalcutta case Mr. Justice 
Norman granted the wifea monthly allow- 
ance of Rs. 250 out of the husband's income 
of Rs. 1,000 a month. The learned’ 
Oounsel for the petitioner desires that 
his client should be awarded half the 
entire emolumentsof the respondent and 
he cites in support of his contention 
the ruling Avila v. Avila (3). As a general 
rule half of the husband's income is only 
allotted in those cases where the wife has 
on marriage brought the husband a con- 
siderable sum of money or other property 
—see Wallis v. Wallis (4). The facts of 
the present case are not on all fours with 
those of Avila v. Avila (8) referred to 
above and I am not prepared, having re- ' 
gard to the financial embarrassment into 
which the respondent has involved, him- 
self, to take away half of his net income for. 
the support of his-wife, In the circum- 
stances of this case, I am clearly of 


A? 2 Phil. 44 at p. 45. 
2) 5 Beng. L.R. App. 34. 
: (3) 31 L. J. Pr. & Mat. Rep. 176. 
(4) 23 L. J. Pro, & Mat, Rep, 191 (note). 
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opinion that the amount of alimony 
which the respondent is giving the peti- 
-tioner is ample and appropriate, and the 
respondent is also willing to give to his 
wife for her maintenance the sum of Rs, 118 
permanently. 

I accordingly give the petitioner a decree 
for judicial separation and fix her perma- 
nent alimony at Rs. 118 per mensem. As 
the petitioner has really failed in her peti- 
tion, and, as the respondent has all along 
been willing to give her Rs. 118 per mensem 
for her maintenance andin view of the 
agreement drawn up between the parties 
sometime back whereby the petitioner 
consented to live separately from her hus- 
band, I think that the ends of justice 
will in this particular case be met if I 
order that each party should bear its own 
costs, and I order accordingly. 

A. Ordered accordingly. 


OUDH CHIEF COURT. 
Szconp RENT Appzat No. 6 or 1931. 
April 27, 1931. 

Present :—Mr. Justice Kisch.. 

Dr. SHEORAJ NARAIN AND oTHERS— 

PLAINTIFF8— APPELLANTS 


versus 
JAGANNATH PRASAD-—DEFENDANT— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 100— 
Question of law—Question of. adverse possession— 
Oudh Rent Act (XXII of 1886), s. 127 —Co-sharers— 
Defendant in ‘adverse possession for many years— 
Sust under s. 127, competency of. 

A question of adverse possossion is not purely 
one of fact and therefore may be raised in second 
appeal. [p. 773, col. 1.) 

Where the plaintiff and the defendant were’ co- 
sharers and the defendant had remained in occupation 
of the land for 25 years against the plaintiff's will 
without paying any rent and the plaintiff slept over 
his right and never demanded any rent : 

Held,that the defendant's possession was adverse and 
the plaintiff could not invoke the aid of s.127, Oudh 
Rent Act, to deprive the defendant of the land. [ibid.] 

Gajadhar Singh v. Bhagwan Bakhsh Singh (1), Sar- 
faraz Singh v. Deputy Commissioner, Gonda (2) and 
Nandan Singh v. Ganga Prasad (3), relied on. 

Appeal against an order ofthe District 
dada, Lucknow, dated the 4th November, 

930. : 

“Mr, Mahesh Prasad, for the Appellants, 

- Mr. Gaya- Prasad Srivastava, for the Res- 

pondent, . 

JUDGMENT.—This is a plaintifi's 
appeal. The main facts are notin dispute 
and areas follows :— ys 
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The parties were cc-sharers in village 
Kathwara, District Lucknow, and the 
defendant was in possession of the plot in 
dispute in the present suit, his name being 
recorded in revenue papers as mortgagee of 
the plot. In 1903 there was a partition of 
thevillage and the plot in question went 
to the plaintiff's patti in which the defend- 
ant had no proprietary rights. The 
defendant, however, continued in possession 
as before and the entry of his name as 
mortgagee of the plot continued in the 
revenue papers. In the course of the Settle- 
ment proceedings in 1925 the Survey Expert 
reported to the Settlement Officer that the 
entry of the defendant's name as mortgagee 
of the plot was incorrect, 

After an inquiry the Assistant Settlement 
Officer ordered the removal of the words 
"ag mortgagee" and substituted entry of 
“kastkar bila iasfia." In 1927 before the 
close of the Settlement proceedings the 
defendant applied for correction of this 
entry asserting proprietary right in the 
plot in question but subsequently withdrew, 
this application. From the time of the 
partition until the institution of the present 
suit no rent had .ever been paid by the 
defendant to the plaintiffs. On the 2uth of 
July 1928 the present suit was brought 
by the plaintiffs under ss. 127 and 108 
of the Oudh Rent Act, alleging that the 
defendant was a trespasser, but treating 
him asa tenant and praying forrent tobe 
assessed on the plot, fora decree for rent 
for the preceding three years and also for 
the ejectment of the defendant. 

In defence the defendant alleged hié 
proprietary title and also adverse possession. 
The trial Court found agdinst the defendant 
on both points and decreed the suit -in full. 
On appeal the learned District Judge 
upheld the finding of the trial Court that 
defendant had failed to establish pro- 
prietary title or adverse possession but 
felt difficulty in regarding the defendant 
as a trespasser inasmuch as he had been 
in possession of the plot from 1903. He 
accordingly came to the';Gonelusion that the: 
defendant was a tenant and that the proper 
remedy for the respondent would be by 
a suit for determination of the class of 
tenant to which the defendant belonged 
and determination of the rent payable by 
him. 

In second appeal it is virtually conceded 
by the learned Oounsel on both sides that 
in law the defendant was a trespasser, and 
Ihave no doubt that this is the correct 
view—side Gajadhar Singh -v. Bhagwan ` 
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Bakhsh Singh (1) and Sarfaraz Singh v. 
Deputy Commissiener, Gonda (2); vide also 
Nandan Singh v. Ganga Prasad (3) The 
case has accordingly been argued on the 
sole question of adverse possession. It has 
been contended on behalf of the defendant 
respondent that this question is concluded 
by a finding of fact of the lower Appellate 
Court, It is, however, not a question of fact 
and may, therefore, be raised in second 
appeal, Onthe meritsthe learned Counsel 
for the plaintiffs-appellants‘contends that for 
the defendant to establish adverse possession 
he must show an cvert act setting up a title 
hostile to the plaintiffs at least twelve years 
bafore the institution of the suit. In the 
present case, however it seems to me that 
adverse possession is a necessary inference 
from the circumstances of the case. It 
was the plaintiffa’ own case that the defend- 
ant had remained in occupation of the land 
against the plaintiffs’ will. Inspite of this 
the plaintiffs have slept over their rights 
for twenty five years. They have never 
demanded rent from the. defendant and the 
defendant has never paid them any rent, 
His possession therefore must, in my 
opinion, be held to be adverse and, the 
plaintiffs cannot now invoke the assistance 
of s, 127 of tbe Oudh Rent Act to 
deprive the defendant of the plot in suit. 

‘The result is that the appeal fails and 
the plaintiffs’ suit is dismissed with costs in 
all Courts. 

A. Appeal dismissed. 

(1) 124 Ind, Cas. 667; 7 O. W. N.44; A. I. R. 1930 
Oudh 166; 14 R. D. 17. 
(2) 117 Ind. Cas. 475; 7 O. W.N. 191; 13 R. D. 108; 


A. I. R. 1929 Oudh 481; 4 Luck. 517. 
8) 20 Ind. Cas. 892; 11 A. L. J. 786; 35 A, 522. 





OUDH CHIEF COURT. 
Divorce Oase No. 6.or 1930. 
December 16, 1930. 
Present :— Mr. Justice Pullan. 
GEORGE ARTHUR OANNING 
HEARSEY—Pat.tTionge 


versus 
ANNA MARGUEn«ITE HEARSEY, 
AND ANOTBEu— RESPONDENTS. 

Divorce Act (IV of 1869), ss. 10, 34—Adultery— 
Proof—Inference from circumstances—Damages — 
Assessnent—Points to be considered—Condonation, 
what constitutes. 

It isa fundamental rule that it is not necessary to 
prove the direct fact of adultery. In every case 
almost, the fact is inferred from circumstances that 
lead teit by fair inference asa necessary conclusion. 
But the circumstances must be such as would lead 
the guarded discretion of » reasonable and just man 
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to the conclusion. [p. 775, col. 2.] 

Loveden v. Loveden (1), referred to. 

There can be no case of condonation unless con- 
jugal co-habitation has been resumed or continued. 
Lp. 774, col. 2.] : 

The object of passing a decree for damages is to 
give the husband compensation for the loss which 
he has sustained, In order to determine what loss 
the petitioner has sustained by his wife's adultery 
itis necessary to consider the circumstances of their 
married life from the beginning. When it appeared 
that from the very beginning of their life in India 
the petitioner had thought time and again of means 
by which he might rid himself of his wife and it 
was further found that he had himself committed 
adultery with the woman and engineered her 
divorce from her first husband: 

Held, that this was not a case in which damages 
could be awarded to the petitioner against the co-re- 
8pondent. . 

Held, however, that the co-respondent might be 
directed to pay the costs of the petitioner. [p. 776 col.2.] 

Keyse v. Keyse & Maxwell (2) and Thomas v. 
Thomas (3) referred to. 

- Messrs. J. Jackson and H.G, Walford, 
for the Petitioner. 

Mr. St. G Jackson, for the Respondents. 

JUDGMENT.—George Arthur Oan- 
nling Hearsey has filed a petition{for disso- 
lution of his marriage with Anne Mar- 
guerite Hearsey under s. 10 of Act 
1V of 1869 on the ground that her adul- 
tery with Mr. J, R. 8. Morrison of the: 
National Bank, Amritsar, who has been 
impleaded asa cc-respondent. The parties 
are Ohristians and the residence of the 
petitioner isat Palia in the jurisdiction 
of this Oourt, and I have already held in 
my preliminary order* that the petitioner 
is domiciled in India. The petitioner's 
case is that his wife went to Mussoorie on 
the 3rd of June 1930 with the intention of 
staying at the Savoy Hotel, that she obtain- 
ed rooms at first notin the Savoy Hotel 
but in the Oharleville Hotel, that she there 
met the co-respondent for the first time and 
moved her quarters from the Oharleville 
Hotel on the 17th of June to the Savoy 
Hotel where the co-respondent had arrived 
on the 11th of June. She occupied the room 
which had been vacated by the co-respon- 
dent and atayed there till the 28th of June 
and the co respondent returned to 
Mussoorie. and stayed there from the 20th 
to 24thofJune inaroom which is shown 
to have been on the same landing. It 
is alleged that the parties commenced 
adulterous connection during this period, 
Subsequently the respondent returned to 
her husband on the lst of July but after 
ashort time fell ill and went to Lucknow 
where she stayed at the Carlton Hotel. 
While at the Oartlon Hotel she was in 

* e Arthur Canning Hearsey v. Anna Margu- 
Secu MY 131 Ind, Cas. 447.—[Ed.] SAR 
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communication with the co-respondent and 
on, the. 7th of August she left secretly for 
Mussoorie after informing her husband 
that she was going to stay at a Boarding 
House in 1l Canning Road, Lucknow. She 
reached Mussoorie on.the 8th of August 
and the co-respondent arrived on the same 
day andthey occupied adjoining rooms 
until the 10th of August. It is alleged 
that the adultery took place during this 
period also, The respondent then returned 
to Lucknow where she stayed at the 
Boarding House in 11 Oanning Road until 
ihe. 27th of September when she went 
to the Carlton Hotel. She had engaged. 


adjoining rooms in that Hotel for herself. 


and the co-respondent who arrived on the 


28th of September and they lived together ` 


in these adjoining rooms till the 2nd of 
October. Shortly after this date the connec- 
tion between the respondent and co-res- 
pondent came to the knowledge of the 
petitioner for the first time and be insti- 
tuted .these proceedings. Both the respon- 
dent and the co-respondent -have filed 
written statements denying undue intimacy 
but admitting most of the allegations in 
the petition. Their case is that their friend- 
ship was not of an adulterous nature and 
they putthe petitioner te prove his alle- 
gations, Thus the first issue framed is :— 

“Has the respondent committed adultery 
with the co-respondent on any of the 
following occasions: - 

(1) between the llth and I6th day of 
June, 1930 at the Charleville Hotel 
and Savoy Hotel, Mussoorie;  . 

(2) between the 20th and 24th day of 
Jane 1936, at the Savoy Hotel, Mus- 

- Boorie ; 
' (3) between the 8th and 10th day of 
August, 1930, at the Savoy Hotel, 
Mussoorie ; 


(4) between the 28th September, 1930, . 


and the 2nd day of October 1930, 
at the Osrlton Hotel, Lucknow." 

The respondent also stated that after 
filing thesvit that is on the 8th November, 
the petitioner came to see his wife, kissed 
her and told her that he loved her and 
asked her to return to him and consequent- 
ly the second issue framed was :— 

*(2) If the respondent is guilty of 
adultery with the co-respondent has the 
petitioner 
subsequent conduct"? 

Lastly the petitioner asked for asum of 
one lakh of rupees for damages from the 
co-respondent and the third issue  deels 
with the question of damages ;— 


condoned the adultery by his. 
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“(3) To whatsum by way of damages is 
the petitioner entitled from the co-respond- 
ent, if any?" < ; 

The learned Counsel who appears for 
both the respondent and the co-respondent 
admits that under the law of India contain- 
ed in s. 14 of the Divorce Act there can be 
no case of condonation unless conjugal co- 
habitation has been resumed or continued. 
It is not alleged by the respondent, and it 
is denied by the petitioner, that there has 
been any resumption of conjugal relation 
between the parties since it came to the 
petitioner's knowledge that the respondent 
and co-respondent had committed adultery. 
Thus the second issue must be decided in 
favour of the petitioner. 

The decision of the first issue depends 
upon the consideration ofthe cumulative 
effect of a numberof pieces of evidence. 
It is urged very strongly by the learned 
Counsel for the respondent and the co- 
respondent that many of the facts stated by 
the petitioner do not necessarily imply any 
guilty connection between his clients. 
European women who live in India are 
condemned to separation from their hus- 
bands. Owing to the severe climate they - 
generally go to hill stations for a portion at 
least of the hot weather. They are there 
cast ‘upon . their own resources, for their 
amusement and it would be absurd to 
suppose that every married woman who 
spends her time inthe same Hotel with a 
man, who is not her husband, who has 
meals with him and dances with him, 
necessarily commits adultery. Such a con- 
clusion would be an insult to our civiliza- . 
tion. .Even the fact that a woman wishes 


. that afriend of the other sex should stay 


in a room close to herselfis not in itself a ` 
sign of guilt. She may wish tohave a 
friend near for the purpose of protection. 
But in the case before me the parties were 
not old .friende. They met for the first 
time in Mussoorie and they went out of 
their way on several occasions to act in a 
compromising manner. No sooner had the 
co-respondent left Mussoorie after giving 
up his room to this lady than he returned 
again to spend fourdaysin her company, 
Again in the month of August he came up 
for four daysto Mussoorie and stayed in & 
room which adjoined that of the respondent 
who arrived and left the Hotel on the same . 
day as himself. lt isa matter of common 

knowledge that Hotels in Mussoorie are not 
full in the month of August. It ig the . 
rainy season and it appears. that these _ 
persons went out of their way to defy pro- 
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priety and occupied adjoining rooms. More- 
over when this visit was made, the respon- 
dent had deceived her husband by allowing 
him to believe that she was staying ina 
Boarding House in Lucknow. When it 
came to the knowledge ofher husband in 
July that she was acquainted’ with Mr. 
Morrison owing to the fact that the latter 
had sent for some gramophone records 
which were received by the petitioner at 
Palia, she made a deliberate attempt to 
deceive her husband as to the nature of her 
friendship with Mr. Morrison. She pre- 
tended that she did not know his address 
although she had despatched to him a 
telegram when she reached Lucknow on 
the 11th of July, and in two of the letters 
which have been filed in this case she wrote 
of Mr. Morrison as a married man and even 
made a comment on the character of his 
supposititious wife, 1t is now admitted that 
Mr. Morrison is not & married man. 

But the last occasion on which the parties 
are proved to have met affords the strongest 
indication of the nature of their relation- 
ship. In the month of September Mrs, 
Hearsey was living in a Boarding House in 
11 Oanning Road and she was charged by 
the Keeper of that establishment the full 
amount due for that month; yet she left the 
Boarding House and stayed for five days in 
the Oarlton Hotel with the co respondent. 
She herself went to engage the rooms, She 
disapproved of the first two rooms shown 
her which the manager says were not 
intercommunicating. She selected two 
rooms at the end of the verandah which 
had an intercommunicating door, She 
admits in her own written statement 
that she had the door opened in order that 
she might pass into the other room and 
for this purpose she had an almirah remov- 
ed which had been placed by the.manage- 
ment in front of the door. She offers as an 
explanation the fact that some work-men 
Were painting the matting in front of the 
door by which she had entered and she did 
not wish to get her shoes spoiled. In view 
of the fact that the manager of the Hotel has 
stated that there was no wet paint at the 
time that she went to occupy the room on 
the 27th of September, this explanation is 
on the face of it absurd. As on previous 
occasions when the respondent and the co- 
respondent hed been together in Hotels, 
they spent much of their time together. As 
I have already’ stated I would lay no stress 
on that fact did it stand alone. In the 
present case it appears not only that the 
parties spent days together but at least on 
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the last two occasions in which they occupi- 
ed the same Hotel they also spənt the 
nights with only a door between them, At 
the end of this visit Mr. Morrison was asked 
to pay his bill. The management at the 
same time presented her bill to Mrs. Hearsey 
in an adjoining room, Mr. Morrison went 
to her and the money for the bill was 
brought back by the baareron a tray. It 
cannot be said definitely that Mr. Morrison 
provided the money but I have on the re- 
cord numerous letters written by Mrs. 
Hearaey to her husband during this period 
showing that she had absolutely no money, 
and that all that she received in small sums 
from her husband went in the payment of 
Doctors and chemists. It was laid down 
by Lord Stowell in the case of Loveden v, 
Loveden (1) that “It is a fundamental rule 
that it is not neceasary to prove the direct 
fact of adultery...:..l1n every case, almost, 
the fact is inferred from circumstances that 
lead to it by fair inference as a necessary 
conclusion, and unless this were the case, 
and unless this were so held, no protec- 
tion whatever could be given to marital 
rights.” 

In the same judgment the general rule 
was laid down that the circumstances must 
be such as would lead the guarded discre- 
tion of & reasonable and just man to the 
conclusion. In my.opinion thereis only one 
conclusion which can be drawn from the 
evidence in this caseand that is that the 
respondent and the’ co-respondent commit- 
ted adultery on several occasions, and I can- 
not leave out of account the fact that al- 
though they made a formal denial in their 
written statement, neither of them has 
appeared in Court in order to explain the 
evidence against them. A further allega- 
tion was made io this Court that there was 
another surreptitious meeting between the 
parties at Dehradun on the 29th of June, 
Evidence was led to prove such a meeting 
although not with.a view to establish an 
additional charge of adultery but the 
evidenee was only that of an Indian ser- 
vant whose identification of the parties was 
not sufficient to satisfy me that they had 
really been seen together at Dehradun on 
the 92th of June. Quite apart from that 
incident I find the evidence sufficient to 
establish the fact that they committed adul- 
tery and I, therefore, find against them on 
the second issue. 


The petitioner seeks to recover one lakh 
of rupees by way of damages from the co- 


(1) (1810) 161 Eng. Rep. 648. 
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; xbspondent, In his statement in Court le 
: mia ‘that he did not wish ‘the money’ for 
‘himeelf and his Counsel suggested that if. 
damages wére awarded they might be in 
-the form of à settlement upon, the respon- 
dent who, in the event of à divorce being 
‘granted, would be left, as far as ' ihe ‘peti- 
‘tioner knows, penniless i in a ‘strange land, I 
‘do not think that it would be proper ‘to 
pass an order for damages on such consider- 
ations as this. Nor can the damages be 
“punitive as was held in the case of Keyse 
v. keyse & Mazwell (2), a ruling which 
was’ followed : in ‘India in the- case 
of ‘Thomas’ v, Thomas (3) The 
object of passing a 'decreé for damages 
is to give the husband coinpensation ‘for 
tlie loss which he has sustained,’ In' order 
to determine what ldss the’ petitioner, has. 
sustainéd by his wife's adultery it is/neóeé- 
sáry to considér the circumstances of their 
wWarriéd life ‘from. the beginning, The~ 
pétitioner when serving in France made the:; 
acquaintance of his wife who was then mar-- 
ried. to a French man. He lived in adultery 
-with her for some years and then assisted her 
toobtain a divorce under the French Law * 
from her husband. When thedivorcé was 
ébtained he married this lady and brought 
hèr to India where she found that ‘she wes 
éxpécted to live in a remote village in the 
forest situated on the borders of ‘Oudh. 
She was deprived of all Society and'cón3 
démned: to live what must have been for 
her an ‘entirely - unnatural existence. It is 
not surprising that'a year. after her mai- 
riage she bégan to regret the step’ which 
she had taken. Thereis ample proof that 
in the year 3922, the ‘very year after the 
marriage, her husband suspected her of adul- , 
tery and during that aud the following year 
attempted to get sufficient evidence for a - 
divorce. He prepared a statement as to 
their married life and‘ her connection 
with other men which throws ‘great light 
on'the state of affairs existing bétweén them 
and i in the month of May ‘1923 he wrote-.a 
letter part of which may be translated' as 
folows;—(I may observe that sll’ the 
correspondence between the Parties is in. 
thé French language). - 

“A wife who is only good for fine weather 
and who leaves one when misfortunes 
arrive is not worth the trouble of keeping. 
You have shown so clearly how dis&grec- 
able I was to you-in these last months that 


(2) (1886) 11. Pro, Div, 100; 55 L. J. P54; 34 W. R. 


à) 86 Ind. Cas. 1018;- 52 O, 379; 329 O; W, N. 350;- 
A, I. R..1925 Cal. 585. 


P 


^ 


GEORGE ARTHUR OANNING HEARSEY 2 ANNA „MARGUERITE BAS SEY. 
n 


132 I, O. 1931 


I “have lost all idea of proving to.. you , the 
sincerity, and" .pfofoundness of my love for 
you.’ 

: At the end öf the letter he: suggests that: 
she'should go to France and find another 
man ‘more to her taste and that she would 
be pléased to give bim his liberty. Sub- 
sequently it: dóes not appear that their 
relations improved greatly. Although after 
her visit to’ France for a'period of one year 
they were less unhappy in théir married 
life than they had been ‘previously, but 
from ‘the end' of 1928 the wife showed 
great reluctance in allowing her husband 
his marital rights, and in the’ present: year 
before the petitioner had'any suspicion of 
her connection with Mr. Morrison he wrote to 
her suggésting a separation on: ihe ground 
of her extravagance. She accepted: thia 
proposal’ readily merely stipulating that he 


: should give her an allowance of Rs. 200 a 


month: It is not necessary to enlarge upon 
the disputes that arose from time to time 
between the ‘petitioner and his wife. Such 
incidents occur in the lives of most mar- - 
ried people and may bethe result of passing 
of fits of temper. But in this case it appears: 
that from the very beginning of their life 
in India the. petitioner had thought time 
and again of means by which he might . rid 
himself of his wife: It is difficult. under 
these circumstances to hold that he should 


“now recieve any compensation because’ he 


has at last found that his suspicions are 
correct; nor perhaps is he, who had himself 
committed adultery with the woman and 
engineered . ‘her divorce from her first 
husband, ' ‘the best person to come to this 
Oourt. end ask for compensation from the 
man who-has assisted his wife to leave him. 
I find, therefore, that this is not a case in- 
` which damages should be “awarded, but 
clearly the costs ‘of this litigation should. 


. nót be borne either by the petitioner or by. 


his wife. The co-respondent has’ chosen 
to form à connection with a married wó- 
man and he should be prepared to take 
the consequence. Perhaps it is fortunate 
to him that in this case I consider that the 
consequences mean no more than that he 
should bear the expenses of this’ litigation. 
I accordingly decree the petitioner's suit 
nist - for diesolution of marriage under 
8 10 of the Indian Divorce Act ' and 
direct that the costs of all parties will be 
borne by the co-tespondenf Mr, J. R. 
Morrison: a 

A. : ^^ Suit decreed, | 
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4 OUDH CHIEF. COURT. 
- Sxoonp O1vin Appra No. 290 or 1930, 
November 26, 1930. 
Present:—Mr. Justice Pullan. 
RAHIM BUX HAJI—PLAINTIFF— 
APPELLANT 
versus 
MAIKU AND ANOTHE&—DEFENDANT3 
— RESPONDENTS, / 

Limitation Act (IX of 1908), s. 5—Appeal—Exten- 
sion of time—'Suficient cause’—A pplication for copies 
—Omission to supply deficiency of copy stamps— 
Delay not|wanton—Appeal filed soon after re-opening 
—Period expiring during vacation—Delay excused 
—Application fer deeree and judgment—Duty to 
grant decree, if ready. 

The applicant who had applied for copies failed to 
supply the additional folios, It appeared, however, that 
he did not know of the deficiency and that when he 
came to knowof it, he took the necessary steps in all 
haste. He filed the appeal seven days after vacation but 
the period for filing appeal had expired during vacation 
It appeared, further, that the procedure of the copying 
department was not such that the applicant could 
be held to have received information of the deficiency: 

Held, that the Court could under the circumstances 
excuse the delay in filing the appeal. 

, [The desirability of posting ona notice board infor- 
mation'as to deficiency in folios of stamps pointed out.] 

Vhere a person has applied for copies of the 
decree and the judgment and he has paid the necessary 
charges for the preparation of the decree, a copy of the 
decree should be given to' him even though the 
amount paid by him for the copy of the judgment 

- is deficient. . 

Second appeal against an order of the 
District Judge, Lucknow, dated the 3lst 
July, 1930. 

Mr. Ghulam Husain, for the Appellant. 

JUDGMEN T.—This is an appeal from 
an order of the District Judge of Lucknow 
dismissing an appeal filed in his Court on 
the 18th of July, 1930, against a decree of 
the Second Munsif of Lucknow, dated the 
l6th.of May, 1930, on the ground that it was 
barred by time. The facts of the case are as 


follows: —The Munsif's judgment was deliv-: 


ered on the 16th of May and on the 19th of 
May the present appellant made an applica- 
tion for a copy of the judgment and decree. 
He paid as usual a fee of Re. 1for the copy 
ofthejudgment and 8 annas for a copy 
ofthe decree. It appears from a report 
made by the Head Oopyist to the District 
Judge that thefile was not received in the 
Oopying Department until the 26th of May. 
It was then found that the judgment was 
a long one and folios for an additional sum 
of 6 annas were required. This was re- 
ported on the same date to the Subordinate 
Judge who on the 27th of May passed an 
order:—“Supply within three days.” The 
Head Oopyist was in charge of the Depart- 
ment until the 31st of May. He was notin 
chargé on the two remaining. working. days 
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before the Oourt closed for the vacation, 
namely, the 2nd and 3rd of June. In his 
report he states that the practice of the 
Copying Department in such cases is that 
at about 3-30 P. M. allsuch applicants are 
called out daily to give necessary informa- 
tion of their application, and after waiting 
for 5 or6 days the applications are reject- 
ed. It may be assumed, therefore, that a 
Chaprasi called out the name of the 
applicant at any rate for four days, possibly 
for six, but until the Oourt closed for the 
vacation hedid not appear. On the day 
that the Courts re-opened, namely, the llth 
of July the application for copies was 
dismissed for non-compliance of the order 
to supply additional folios. On the 12th of 
July the applicant presented himself and 
his folios were returned. This was in accor- 
ance with çr. 428 of the Oudh Givil 
Rules. The applicant thereupon applied for 
an urgent copy of the judgment, and decree 
and presented his appeal with those copies on 
the 18th of July. The time allowed by law 
for filing this appeal was 30 days, but asthe 
judgment was dated the 16th of May, 
this period would expire .during the 
vacation and under s. 12 of the Limitation 
Act the appeal was within time on the day 
that the Court re-opened, namely, the llth 
of July, but the applicant was also allowed 
such time as was required for obtaining a 
copy and it was clearly within the discretion 
of the Court toallow the period from the 
llth to 18th of July for the purpose of 
obtaining a copy. The learned Judge did not 
do so because he considered that.it was the 
business of the applicant to ascertain the 
order that had been passed and he regarded 
the failure to supply the additional folios 
as negligence which should -not be con- 
doned. No doubt, if it were satisfactorily 
proved that the applicant had received any 
information prior to the 12th of July that 
he had supplied insufficient folios for the 
copy of his decree, the order of the District 
Judge would bea proper one. But, in my 
opinion, the procedure of the Copying 
Department is not such that the appellant 
ean be held to have received information 
of the deficiency of his folios in the face of 
his own affidavit that he received no such 
information. Admittedly all that is done 
is to call cut the applicant by means of a 
peon at about 3-30 P. m. daily. Olearly the 
applicant himself cannot be expected to 
attend Court daily on a chance that 
his name may be called out and his 
Pleader is not the master of his own time 
80 that he can be present at the Copying 
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Department at any hourat which the Head 
Oopyist decided to call out the names. 
When copies are ready a notice to that 
effect is posted on a board which can be seen 
at any time. In my opinion 8 similar notice 
board should be used for posting inform- 
ation as to deficiency in folios of stamps. 
If this were done applicants and their 
Pleaders couid always find time to come and 
see the notice and it would be their fault 
if they did not come forward and make 
good such deficiency. No one can suppose 
that the present appellant wished his 
appeal to be rejected because of a failure to 
pay 6 annas. He had every intention of 
prosecuting his appeal and he still has that 
intention. He was, no doubt, under the 
impression that he would get his copy when 
he applied for iton the 12th of July and 
that his appeal would then be within time. 
Olearly he would have been allowed some 
time for the preparation of copies and it 
would not then have been held to be 
beyond time. When he was.told, I believe 
for the first time, that he had not deposited 
a sufficient sum of money he made all 
haste to get the copy prepared and even after 
all this delay was able to file his appeal 
within seven days of the re-opening of the 
Court, 

There is another point in which the 
procedure of the Oopying Department 
might, in my opinion, be improved. Au 
appellant is allowed to present his me- 
morandum of appeal accompanied by the 
‘decree only, if the judgment is not ready. 
He had paid 8 annas for the copy of the 
decree as far back as the 19th of May. The 
decree could clearly have been prepared on 
or before the 27th of May and it might 
well have been handed back tohim on that 
. date sothat he could file his appeal, even 
though the copy of the judgment was 
detained for the payment of the additional 
6 annas. It would, in my opinion, save 
litigants from harassmentif in such cases 
the Oopying Department proceeded with 
the preparation of the decree without 
waiting for the judgment. After all the 
fee has-been paid and there can be no 
objection to the granting to the applicant 
& copy of his decree, irrespective of the 
fact that he wishes to file an appeal, I see 
no justification for withholding the copy 
of the decree until the copy of the judg- 
ment also is prepared. In this case I con- 
sider that if there has been any negligence 
on the part of the appellant it should be 
condoned. 1, therefore, allow this appeal 


and direct the lesrned District Judge to- 
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admit the appeal against the decision of 
the Munsif. As this appeal is not ‘opposed 
there will be no order as to costs. 

A. Appeal allowed. 


OUDH CHIEF COURT. 
Oivin APPLICATION No. 28 or 1931. 
April 22, 1931. 

Present :— Mr. Justice Nanavutty. 
THAKUR PRASAD—DzEFENPANT— 

APPLICANT ' 
versus 
Lala BARATI LAL ANB ANOTHE&— 
PLAINTIFFS AND—- DEFENDANT 
—OrrosrrE PARTY. 

Limitation Act (IX of 1908), Sch. I, Art. 164—“Due 
service'—Substituted service—A pplication for setting 
aside ex parte decree—Limitation—Starting point: 

Substituted service under O. V, r. 20, Oivil Pro- 
cedure Code, is as effectual as personal service and 
is "due service" within the meaning of Art, 164 of the 
Limitation Act. 

Therefore, where the order for substituted service 
is based on proper materials and an ex parte decree 
is passed, an application for having it set aside should 
be made within 30 days of the date ofthe decree. 

Shariba Beeby v. Abdul Selam (1), followed, 


Revision aginst an order ofthe Subordi- 
nate Judge, Kheri dated the 13th December, 
1930, 

Mr. Mahabir Prasad, for the Applicant. 

Mr. Radha Krishna, for the Opposite Party. 

SJUDGMENT.—This is an application 
for revision under s. 25 of the Provincial 
Small Cause Courts Act, against an order of 
the learned Subordinate Judge of Kheri in 
Small Oause Suit No.193 of 1900 reject- 
ting the application of the defendant- 
applicant for setting aside the ex-parte 
decree, The learned Oounsel for thede- 
fendant-applicant ThakurPrasad has strenu- 
ously argued that the order for substi- 
tuted service made under O. V, r. 20, 
Oivil Procedure Code, was improper and 
based on insufficient materials, I have 
examined the record and I find that there 
were good grounds forthe Court grant- 
ing substituted service against Thakur 
Prassad under O. V, r. 20, Oivil Pro- 
cedure Code. It has been held by the Madras 
High .Court in Shariba Beeby v. Abdul 
Selam (1).that substituted service under O. V, 
r. 20, Oivil Procedure Code, is as effectual as 
personal service and is. therefore, “due 
service" within the meaning of Art. 164 
of the Indian Limitation Act. In his 
application tothe lower Court for setting 


on Ind, Cas 490; 51 M. 860; 55 M. L. J. 565; (1928) 
M, s N. 49; A. I. R. 1928 Mad, 915; 29 L, W, 513. 
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asidethe ex-parte decree the applicant 
Thakur Prasad did notraiseany plea that 
the substituted service was not duly effect- 
ed or that it was improperly ordered on 
insufficient material, I hold upon the evi- 
dence on the record that the order for sub- 
stituted service was made for good reasons 
and was properly carried out. There is, 
therefore, no force in this application for 
revision. The application is clearly time- 
barred and I accordingly dismiss it with 
costs. 


A Revision dismissed, 


OUDH CHIEF COURT. 
First Civit APPEAL No. 109 or 1929, 
December 17, 1930. 
, Present:—Mr. Justice Raza and Mr. 
. Justice Pullan. 
BHAGWAN BAKHSH SINGH-— PraINTIPF 
2 —APPELLANT 


versus 
DIGBIJAI SINGH AND OTRERS— 


DEFENDANTS—RESPONDENTS. 
Muhammadan Law—Converts from Hinduism—Law 
of succession—Presumption—Proof of Hindu customs 
—Right of Hindu relations to inherit—Caste Disabil- 
ities Removal Act (XXI of 1850), effect of. 

A person, who was born in the Muhammadan faith 
and has never been proved to have adopted any other 
religion, must be held to be a uhammadan, 
The fact that he came of afamily which had been 
converted from Hinduism and was not an orthodox 
Muhammadan would not justify the Court in finding 
that the Muhammadan Law of inheritance did not 
apply to his family. [p. 781, col, 1.2 

Raj Bahadur v. Bishen Dayal (1), not followed, 

Bhagwan Kuer v.J. O. Bose (2), referred to. 

Though the Muhammadan Law generally governs 
converts te that faith from the Hindu religion, a 
well-established custom of such converts following 
the Hindu Law of inheritance would override the 
general presumption. [p. 781, col.2.] 

(Their Lordships, however,held on the evidence that 
no such custom was establihed in this case.] : 

Jowala Baksh v. Dharam Singh (3), Abrahams v. 
Abrahams (4), Bai Baiji v. Bai Santok (5), Muhammad 
Ibrahim Rowther v.Sheikh Ibrahim Rowther (6), Binaik 
Dutt v. Muhammad Ghafur Khan (7), Khalil Ahmad 
Khan v, Mohamad Mustafa Khan (8) and Roshan Ali 
Khanv. Asghar Ali (9), referred to. 

The Caste Disabilities Removal Act applies only to 
protect the actual person who either renounces his 
religion or has been excluded from the communion 
of any religion or has been deprived of caste, When 
once a person has changed his religion and changed 
his personal law, the new law will govern the rights of 
succession of his children. Hence a Hindu cannot ' 
claim to inherit to a relation who has been converted. 


to Muhammadanism. [p. 782, eol. 2.] -> 
rod Sen Singh v, Magbul Hasan Khan (10), xeférr- ` 
e o, . . vd . . 
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First appeal from a decree of the Addi- 
tional Sub-Judge, Hardoi, dated the 7th 
October, 1929. 

Messrs. Haidar Husain and Sundar Lal 
Gupta, for the Appellant. 

Messrs. M. Wasim, Ali Zaheer, R. N. 
Shukla, Manni Lal, Triloki Nath and K. N. 
Tandon, for the Respondents. 

, JUDGMENT. 

Pullan, J.—These appeals have been 
preferred against the decision of the Ad- 
ditional Subordinate Judge of Hardoi 
which covered three suits brought by differ- 
ent claimants to a half share of village 
Nindarwa which was in the possession of 
one Musammat Mumtazan who died on 3rd 
August, 1926. The first of these suits was 
brought by Digbijai Singh and others who 
claimed to be the nearest reversioners to 
this estate alleging that Musammat Mum- 
tazan had only the estate of a Hindu widow 
after the death of her husband Bbajan 
Singh, The second suit was filed by 
Sarfaraz Khan and others who pleaded that 
the husband of Musammat Mumtazan was 
a Muhammadan named Bhajju Khan whose 
estate was governed by.Hindu Law, but the 
inheritance of that estate should devolve 
on them as the nearest Muhammadan rever- 
sioners and not on the Hindu reversioners 
represented by Digbijai and others. The 
third suit was filed by one Bhagwan Bakhsh 
at a much later date and was consolidated 
with the two former suits after the evidence 
had been recorded. This Bhagwan Bakhsh 
was another Hindu who alleged that he was 
also a reversioner. He compromised his 
case with Digbijai Singh and others and 
for the purposes of these appeals their case 
may be considered as the same, 

The suit brought by Sarfaraz Khan and 
others was dismissed mainly on the ground 
that the plaintiffs were of an illegitimate 
stock, They filed an appeal but that appeal 
was dismissed for want of prosecution, 
The suits of Digbijai Singh and others and 
of Bhagwan Bakhsh were decided against 
them on identical grounds and they raise 
the same questions in their appeals which 
have been argued together by one Counsel. 

The appellants, who have been described 
as Arwa Thakurs, are the descendants of 
one Ohhatra Pati, a Gour Thakur, by his 
son Bir Sah. Another sonof Obhatra Pati 
named Lohang Rai was converted to Islam 
some Z00 or 250 years ago. A direct des- 
cendant of Lohang Rai was Bhajju Khan or 
Bajan Singh who died in the year 1882, 
At the time of his death his widow Musam- 
mat Mumiazan and three daughters were 
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living The whole of this village was in- 
herited by Mumtazan and one-half was still 
in her possession at the time of her death 
on 3rd August, 1926. We are not concerned 
with the other half of the village which she 
is alleged to have transferred in her lifetime 
to another person. Her daughters died 
before their mother and no descendants of 
theirs have made any claim before us to this 
estate. On the death of Mumtazan the 
plaintiffs in these three suits all made 
claims in the mutation proceedings but pos- 

. session was declared to rest witn the con- 
testing respondent Inayat Khan who was 
the brother of Mumtazan. 

Inia careful and elaborate judgment the 
learned Additional Subordinate Judge dis- 
missed the suits of the Arwe Thakurs on 
three main grounds. The first is that 
Bhajju and Mumtazan were Muhammadans. 
The second is that the inheritance to the 
estate of Bhajju was governed by Muhama- 
dan Law, and Mumtazan had, therefore, an 
absolute estate, and the third isthat the 
Arwa Thakurs being Hindus had no claim 
to inherit the estate of a Muhammadan. 


The first question which we have to 
decide is whether Bhsjju and Mumtazan 
were or were not Muhammadans. In the 
plaint it was stated that Lohang Hài was 
converted to Muhammadanism forcibly, but 
in fact he never accepted the Muhammadan 
religion, and always followed the Hindu 
religion, and continued to act upon it and 
always followed tne Hindu practices and 
customs and the Hindu mode of life, that 
in his family the inheritance was always 
governed by the Mitakshara Law and that 
his descendents always followed the Hindu 
customs and laws, Further, it was stated 
that Bhajan Singh as he is called in the 
plaint and his wife Musammat Mumtazan 
who is given the Hindu name Munni had 
undergone shuddhi or reconversion and both 
died as Hindus, It was nowhere atated that 
Lohang Rai ceased to be a Muhammadan 
after his conversion or that any of his de- 
scendants ceased tobe Muhammadan until 
Bhajan Singh or Bhajan Khan was receiv- 
ed back into Hinduism. Digbijai Singh 
himself was examined as a witness and 
he stated definitely: 

“Lobang Rai and his descendants up to Bhajju 
Se ub the time of his shuddhi were Muhamma- 

ans, 

Thus the plaintiffs’ case that Bhajan 
Singh at the time of his death was a 
Hindu depends on proof of the shuddhi 
set up in the plaint. This has not been 
even argued before us, but asit was an 
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essential part of the plaintiffs! case, we 
think it proper to say that we entirely 
agree with what the learned Additional 
Subordinate Judge has said on this ques- 
tion. It must be remembered that Bhajan 
Singh or Bhajju Khan died in the year 
1889.and it is. alleged that he was received 
back into Hinduism at some time between 
the years 1870 and 1880. The learned 
Additional Subordinate Judge observes: 

“The present movements of reformation of the 
Hindu religion are of comparatively recent growth, 
Only one ofthemi.,e, the Arya Samaj movement 
took root in these provinces and in the seventies 
of the last century it was just beginning to 
make its influence felt. Shuddi movement is 
one of its latest phases and has begun to take 
a practical shape only within the last 10 or 15 years, 
It could not have made its influence felt in rural 
areas and backward communities of highly conser- 
vative instincts . .. . The story of Bhajju and 
his wife's shuddlii by an Arya Samajist a few 
years before Bhajju's death, i ¢.,in 1878, or 1879 is 
therefore, an anachronism invented by persons, who 
had no idea of historical sequence.” 

After discussing the evidence of shuddhi 
which he considers worthless the learned 
Judge observes: 

“It is not conceviable that a conservative clan 
like the Gaur Thakurs of the Hardoi District, would 
have thought 50 years back of taking into their 
fold a Thakur family which had been converted 
into Muhammadaniem. two and a half.centuries ago: 
and which had during the course of that long period 
imbibed and adopted the Muhammadan religion in 
its entirety." 

Apart from these general considerations 
which. are, in our opinion, convincing there 
is little or no evidence either that. this: 
man was known as, Bhajju Singh or that he 
ever considered himself to be a Hindu. In 
public documents such as the wajib ul-arz 
of this village Nindarwa on which for 
other reasons- the plaintiffs rely, Bhajju 
described himself as Bhajan Khan, son 
of -Mehrban Khan, Nau-muslim, and he 
stated in particular that this. very 
village of Nindarwa was granted to his. 
ancestor Lohang Rai as muafi and 
jagir by the Emperor of Delhi when he 
accepted the Muhammadan: religion. There: 
is no. reliable evidence that he ever des- 


‘eribed himself as Bhajan Singh or that he: 


was 80 described by others. As to his. 
widow she was always known as Mumtazan, 
Her father was s Muhammadan. named 
Bhahamat Khan. She describes herself in 
many documents as the widow of Bhajju 
Khan Nau muslim.. She built. a mosque 
and she was: buried close beside: it.. 
These facts. are admitted. by Digbijai Singh 
himself and the fantastic theory. that she 
was buried owing to some impurity of 
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blood has been rightly rejected by the 
learned Additional Subordinate Judge. 
The learned Oounsel for the appellants 
has argued before us that although 
Bhajju Khan may have been a Muhamma- 


dati, he was not an orthodox Muhammadan, - 


and as he came of a family which 
had been converted from Hinduism it 
should be held that the inheritance to 
his estate should be decided by justice, 
equity and good conscience as laid down 
by a Bench of the Allahabad High Court 
in the case of Raj Bahadur v. Bishen Dayal 
(1). According to the learned Counsel 
justice, equity and good conscience in this 
case would favour a rule of inheritance 
in accordance with the Hindu Law. It 
was never pleaded in this case that 
Bajju Khan was not an orthodox Muhamma- 
dan, Rather it was stated that he was 
a Muhammadan who became a Hindu, But 
apart from this objection in our opinion 
orthodoxy can never be used by Oourt of 
law as the criterion for dertermining a 
question of succession. The followers of 
all revealed religions seek to determine 
orthodoxy or right opinion by revelation, 
and on the authenticity of revelation. 
There is no unanimity. When the doctors 
of religion disagree, the doctors of law 
cannot decide between them. The decision 
of the Allahabad High Court to which we 
have referred was doubted by the Ohief 
Court of the Punjab in the case of Bhag- 
wan Euer v. J. C. Bose (2). Their judg- 
ment was accepted by their Lordships of 
the Judicial Committee, who have not, how- 
ever, thought it necessary .to refer to the 
Allahabad 'case in their judgment, which 
is also reported as Bhagwan Kuer v. J, 
C. Bose (2). In ouropinion a pereon, who 
was ‘born in the Muhammadan faith and 
has never been proved to have adopted any 
other religion, must be held to be Muham- 
madan. Weare satisfied that Bhajju Khan 
and’ his ancestors for four genérations 
were Muhammadans and that he never 
abjured that faith. It is possible that 
like many ThakurMuhammadans whose 


families were originally Hindu Bhajju 


Khan observed certain Hindu ceremonies, 
but we are not prepared to hold that this 
fact, even'if it were proved, would justify 
the Courts in finding that'the Muham- 
madan Law of inheritance did not apply 
to this family. 

We have, however, been asked to consider 


(1) 4 A. 343; A, W. N. (1882) 74. 
(2) 31 C. 11; 30 I. A. 249; 84 P. R. 1903; 8 Sar P. C. J. 
543 (P. C.). 
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the question whether in this family Hindu 


customs of inheritance were not retained. 


It has now been accepted by their Lotd- 
ships of the Privy Council that several 
Muhammadan families in India have retain- 
ed Hindu customs, in particular custom of 
succession. This matter was left open by 
their Lordships in the case of Jawala 
Baksh v. Dharum Singh (3) in the year 1866. 
Their Lordskips were of opinion that where 
property passed to the descendants of one 
who was a Muhammadan, they themselves 
being Muhammadans it seemed “contrary 
to principle that, as between them, the 
succession should be governed by any but 
Muhammadan Law” and this judgment 
was delivered after the judgment in the cage 
of Abrahams v. Abrahams (4), on which 
the subsequent rulings as to the mainten- 
ance of Hindu customs by converted 
Muhammadans have been based. In 1894 
the High Court of Bombay in the case of 
Bai Baiji v. Bai Santok (5) decided 
definitely that the Sunni Borah Muham- 
madan community of the Dhanduka Taluga 
in Gujarat are governed by the Hindu Law 
in matters of succession and inheritance 
and it wasstated in the judgment that the 
following principles may be regarded as 
settled, namely (1) that though the Muham- 
madan Law generally governs ‘converts to 
that faith from the Hindu religion; (2) a 
well-established custom of such converts 
following the Hindu Law [of inheritance 
would override the general presumption, 
(3) that this custom shouldy however, be 
confined strictly to cases of succession and 
inheritance and (4) that if any particular 
usage at variance with the general Hindu 
Law applicable to these communities in 


-matters of succession be alléged to exist, 


the burden of proof lies on the party 
alleging Buch special’ custom. 

In 1922 their Lordships of the Privy Gcun- 
cil in considering the case of Muhammad 
Ibrahim Rowther v. Sheikh Ibrahim Rowther 
(6), observed : 


"In India, however, custom plays a large part in 
modifying the ordinary law, and it isnow establish- 
ed that there may be a custom at variance even 
with the rules of -Muhammadan Law, governing 
the succession ina particular community of Muham- 
madans. But the custom must be proved.” 


(3) 101M. I. A. 511; 2 Sar. 189. 

(4) 9 M. L A. 195; L W. R. P. 0.1; 1 Suth. P, O. J. 
101; 2 Sar P. C. J.10; 19 E. R. 716. 

(5)20 B 53. 

(6) 67 Ind. Cas. 115; A. I. R. 1922 P. C. 59; 49 T. A. 
119: 45 M. 308; 30.M. L. T. 85; 26 O..W. N. 793; 43 M. 
L. J. 69; 36 O. L. d. 74; (1922) M. W. 470; 24 Bom. L. 


R. 944 (P. C) > 
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In Oudh it was held by a Bench of this 
Court in the case of Binaik Dutt v, Muham- 
mad Ghafur Khan (7), that the Muham- 
madan converts of the Mudarkaya Thakur 
clan retained certain Hindu customs as 
to inheritance, Later the same Bench 
came to asimilar decision as to Bhale 
Sultans of the Sultanpur District who were 
originally Hindu: Rajputs, Khalil Ahmad 
Khan v. Muhammad Mustafa Khan (8), and 
very recently their Lordships of the Judicial 
Committee have in thecase of Roshan Ali 
Khanv. Asghar Ali (9), held that ; 

“Now the prevalence or customary rules of succes- 
sion in this part of India has been recognized in the 
statute law of Oudh, as well as of the Punjab and the 
North-Western Provinces, which provides that in 
matters of succession the ordinary rules of Muham- 
madan and Hindu Law are only to be applied in the 
absence of such customs.” 

It would not, therefore, be surprising if 
we were to find that the family to which 
Bhajju Khan belonged had retained the 
Hindu rules of succession or customary 
rules of succession based upon the Hindu 
Law after their conversion to Islam. But 
we do not find that this isthe case. The 
custom of the family is laid down in the 
wajib-ul-arz,and was dictated by Bhajju 
Khan himself. He laid down only the 
following rules: 

(1) Afterthe death ofa co-sharerhis sons become 
owners of equal shares, 

(2) If the co-sharer has two wedded wives, one of 
whom has child and the other is childless, the son will 
inherit (qabiz warsa hoga) and the childless widow will 
have only right of maintenance. 

(3) If both widows have issues the sons will have 
possession (gabiz hongen) according to the custom of 
jura-bant. 

(4) In my family the daughter gets no share, but she 
can get a share if her father gives it to her; otherwise 
the person who inherits (gabiz warsa) will provide 
for ee maintenance and marriage, etc. 

(5) If the deceased leaves a single childless widow 
she will inherit after the death of her husband with 
power ofalienation (ba ikhtiar intiqal qabiz warsa 
hoti hat). 

These customs of inheritance are not the 
customs of the Muhammadan Law, nor the 
customs of the Hindu Law. They are family 
customs which arenot based on either of 
these Codes We have, therefore, to 
determine the position of the childless 
widow without reference to the Hindu Law, 
and we cannot follow the learned Counsel 
when he argues that we should presume 
that a widow inheriting in accordance with 
this custom must be held to haveonly a life- 


m M Ind. Oas, 496; A. L R.1927 Oudh 442; 4 
Sir 112 Ind. Cas. 68; A.I. R. 1928 Oudh 269; 5 O. W. 
(9121 Ind. 085.517; A. I. R. 1930 P. 0.35; 57 I. A. 


29;5 Luck. 70; 58 M, L. d. 156; 7 O. W.N. 81; 3l L, wW 
570; 52 0. L. J. 183 (P. 0.) 


BHAGWAN BAKHSH SINGH V, DIGBIJAI SINGH. 


132 I. C. 1931 


estate. The words themselves do not convey 
this meaning. It may be observed that the 
words gabiz warsa which describe the 
position of the widow are used equally to 
describe the male inheritor of the estate. 
And where any person is given a right of 
inheritance with the power of transfer and 
no provision is made for the ultimate 
devolution of the property on his of. her 
decease, the presumption is that such a 
person has an absolute estate in the property 
so inherited. It cannot even be said that 
the custom of the family of Bhajju Khan is 
the same as that of the Hindu branch of the 
same family. Their customs are dealt with 
in the wajib-ul-arz of Arwa, the plaintiffs’, 
own village. There it is distinctly laid 
down that widows will have a life-estate 
and that the property will devolva on 
collaterals. The omission of the collaterals 
in the wajib-ul-arz of Nindarwa is not 
without design. In our opinion there is no 
ground for reading into this wajib-ul-arz a 
provision based on Hindu Law that the 
estate given to a widow is a life-estate only. 
We find that the estate of Musammat 
Mumtazan was an absolute estate and these 
collaterals can have no claim against the 
brother of Mumtazan who is in possession. 

Lastly the learned Oounsel has failed to 
show how being Hindus they are entitled to 
succeed to a Muhammadan estate, Their plea 
is based upon an interpretation of the Caste 
Disabilities Removal Act (Act XXI of 1850) 
which has now been decided by their Lord- 
ships of the Judicial Committee to be 
incorrect. We refer to the case decided on 
30th June, 1930, which is reportéd as Miter 
Sen Singh v. Maqbul Hasan Khan (10), and 
which lays down that the Oaste Disabilities 
Removal Act applies only to protect the 
actual person who either renounces his. 
religion or has been excluded from the com- 
munion of any religion or has been deprived 
of caste. When once a person has changed 
his religion and changed his personal law, 
that law will govern the rights of succession 
of his children. Under the Muhammadan 
Law the present appellants have no right of 
succession to this estate. We accordingly 
ae these appeals with costs. 

Appeals dismissed. 

(ia) 128 Ind. Oas. 268; A. I. R. 1930 P. O. 251; 57 

I. A. 343; 7 O. W.N. 998; 32 L. W. 413; (1930) A. L. J. 


1257; 35.0. W. N. 89; 52 O. L. J. 551; (1930) M. W. N. 
1161; 60 M. L. J. 275; 33 Bom. L, R. 1(P. O.). 
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'" OUDH CHIEF COURT. 
URIMINAL Revision No, 150 or 1930, 
January 12, 1931. 

Present:—Mr. Justice Nanavutty. | 
Lala BHAGIRATH AND ANOTBER— 
COMPLAINANTS 
versus 
Saiyid ALI HAMID SAHIB~ Opposite 


PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 197, 200, 
208—Penal Code (Act XLV of 1860), s. 95— Observations 
made by Judge—Complaint for defamation—Trivial 
offence—Dismissal of complaint—Necessity of sanction 
for prosecution—Taking cognizance, what amounts to. 

In the course of a civil suit pending before a Sub- 
ordinate Judge a petition was presented to him bya 
number of persons whose parentage and place of 
residence were not noted therein. Instead of simply 
returning the petition the Judge observed in a face- 
tious vein that there was only one person known to 
him in history whose miraeulous birth gave rise to 


the Ohristian dogma of immaculate conception and . 


that surely the applicants did not claim that divine 
origin. He further observed that the Urdu applica- 
tion was written so badly that the name of one of the 
applicants Gupta could be read as Kutta (dog). The 
petitioners thereupon preferred complaints to the 
District Magistrate against the- Subordinate Judge 
for offences under ss. 500 and 504, Penal Code, 
without obtaining the sanctionof the Local Govern- 


ment: 

Held, (4) that the complaints should. be dismissed 
under s. 95, Penal Code; 

(ii) that the District Magistrate could not take 
cognizance of the offence as sanction of the Local 
Government under s.197, Criminal Procedure Code, 
had not been obtained for prosecuting the accused. 

Section 197, Oriminal Procedure Code, peremptorily 
enjoins that no Court can take cognizance of any 
alleged offence said to have been committed by a pub- 
lic servant or Judge without the previous sanction of 
the Local Government, 

When a Magistrate gets the statement of a com- 

lainant recorded by the Reader of the Court and 
forwards the same for enquiry to a Sub-Divisional 
Magistrate he takes cognizanee of the offence. 


Oriminal revision against an orderof the 
District Magistrate, Bara Banki. 

Mr, Alt Muhamad, Assistant Government 
Advocate, for the Orewn. 


JUDGMENT.—The facts out of which 
this criminal revision has arisen may be 
briefly stated as follows:— 

Inthe course of civil suit pending before the 
learned ‘Subordinate Judge of Bara Banki 
` a miscellaneous application was presented 
by somé 145 persons whose parentage and 
place of residence were not noted therein. 
Instead of simply returning this petition 
to the applicants for removal of the defects 
noted by him, the Subordinate Judge 
observed ina somewhat facetious vein 
that there was only one personage known to 
him in history whose miraculous birth gave 
rise to the Ohristian theological dogma of 
the Immaculate Oonception, and that surely 
these 145 applicants did not claim the 
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same divine origin, He further remarked 
that this Urdu application was written so 
badly that the name of one of the appli- 
cants Gupta could be readas Kutta (dog). 
The Subordinate Judge is also said to have 
warned the applicants not to come inside 
his Court room with their mouth full of 
betel leaves and chewing them all the while, 
otherwise he would turn them out of his 
Oourt and punish them for contempt of 
Court These observations of the Subordi- 
nate Judge of Bara Banki were resented 
by Lala Bhagirath and Lala Shankar Lal, 
two outof the 145 applicante, and they filed 
two separate criminal compleints, against 
the Subordinate Judge under ss. 560 
and 504 of the Indian Penal Code in the 
Oourt of the District Magistrate of Bara 
Banki on the 9th December, 1930. The 
District — Magistrate of Bara Banki, 
Pandit Mahesh Bal Dikshit, instead of care- 
fully examining the complainants him- 


self in respect of a complaint brought against 


8 gazetted officer, got the statements of the 
complainants recordedby the Reader of his 
Court and immediately sent both complaints 
to the Sut-Divisional Magistrate of Nawak- 
ganj under s. 2u2 of the Code of Criminal 
Procedure. The latter,in compliance with 
the orderof his District Magistrate, prc- 
ceeded to hold an inquiry into these com- 
plaints and examined witnesses. Neither 
the District Magistrate of Bara Banki nor 
the Sub-Divisional Magistrate of Nawab- 
ganj Tehsil called upon the two complain- 
ants to obtain under e. 197, Criminal 
Procedure Oode, the sanction of the Local 
Government for the alleged commission 
of offences by the Subordinate Judge of 
Bara Banki who was acting in the official 
discharge of his duties. 

This scandalous etate of things was some- 
how brought t5 the notice of the Hon'ble 
Ohief Judge who directed that proceedings 
in these two complaints of Lala Bhagirath 
and Lala Shankar Lal should be stayed 
by the District Magistrate and the records 
of the case be sent to this Court at once. 
On the 23rd December, 1930, notices were 
issued to the complainants to show cause 
why these proceedings started on these 
two complaints should not be quashed and 
the case has now been sent to me for 
disposal. 

I have heard Lala Bhagirath and Lala 
Shankar Lal who are both present in person 
as alsothe learned Assistant Government 
Advocate. The complainants have now 
appeared beforeme very meek and mild 
and have nothing to urge against their 
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complaints being summarily rejected and 
the proceédings started thereon quashed. 

“They have pleaded that they were ignorant 
of the provision of law which required them 
to obtain, under s. 197 Oriminal Procedure 
Code, the previous sanction of the Local 
Government before filing their complaints 
against the Subordinate Judge of Bara 
Banki. Strange to say, the same ignorance 
of the provisions of s. 197 of the Code of 
Oriminal Procedure was even pleaded by 
the learned District Magistrate of Bura 
Banki who wrote in his letter No. 10-0 of 
2nd January, 1931, to the Registrar of this 
Court that he was under the impression 
that the sanction of the Local Government 
was only to be obtained if a case against 
the accused was at all made out, quite 
oblivious of the fact that 8..197 of the Code 
of ‘Criminal Procedure  peremptorily 
enjoins that no Court ean even také cogni- 
"zanceof any alleged offence said to have 
been committed by a publie servant or a 
Judge without the prévious sanction of 
the Local Government. 


When the learned District Magistrate got 
the statements of the two complainants 
recorded by the Reader of his Oourt in open 
‘Court he was taking cognizance of 
the offences mentioned in these complaints 
under s. 200 of the Oode of Oriminal 
Procedure, because it is only when the 
Magistrate takes cognizance of an offence 
on complaint that he is bound under s. 
200.of the Oode of Oriminal Procedure, 
to examine the complainant on oath. Further 
the District Magistrate could not have 
directed the two complaints to be sent to 
‘the Sub-Divisional Magistrate of Nawab- 
ganj for enquiry, under s. 202 of the Oode 
‘of Oriminal Procedure unless he had 
authority to take cognizance of the offences 
mentioned - in those complainte. For 
s. 202 0f° the Code of Oriminal Procedure 
clearly lays down that any Magistrate on 
receipt of a complaint of an offence, of 
‘which he is authorised to take cognizance, 
can direct a preliminary inquiry and post- 
pone issue of process against the ac- 
cused. Notwithstanding the high official 
position of the accused in these two 
‘complaints and the’ fact that he was 
, acting, on the showing of the com- 
plainants themselves, in the discharge 
of his official duties, the District Magis- 
‘trate took cognizance of offences said to 
have been committed by that officer in 
his judicial capacity without obtaining 
"thé sanction of thé Local “Government or 


a 


BHAGIRATH 9, ALI HAMID. 


132 L O. 1931 

without calling upon the complainants to 
secure such sanction, as required by s.197 
of the Code of Oriminal Procedure. In 
acting in this manner the District Magis- 
trate fell into a manifest error. He also 
erred in not dismissing these complaints at 
the very outset under B. 95, Indian Penal 
Code. That section is to the effect that 
“Nothing is an offence by reason that it 
causes, or that it is intended to cause, or 
that it is known, to be likely to cause, any 
harm’ if that harm ie3so slight that no 
person of ordinary sense and temper 
would complain of such harm." : 


To compare the birth of Jesus Christ 


“with that of these two complainants is not 


to defame the latter, however inapposite 
and irreverent the comparison may be. To 
say that the name of the applicant Gupta 
in the application made by 145 per&ons 
could be read as Kutta or dog is not to 
insult or scandalise the complainants 
Lala Bhagirath and Lala Shankar Lal 
who have nothing to do with Mr. Gupta. 
It is to be noted that Mr. Gupta himself 
filed no complaint against the Subordinate 
Judge for this alleged defamatory remark 
said to have been made against him. In 
short, the complaints were on the face of 
them obviously frivolous, and the learned 
District Magistrate of Bara Banki instead 
of encouraging the complainants in their 
mischievous and inimical attitude against 
the learned Suberdinate Judge of Bara 


'Banki, should have summarily dismissed 
‘these complaints under s. 203 of the Oode 


of Oriminal Procedure read with s. 95, 
Indian Penal Code. 


For the reasons given above, I allow this ` 
revision, set aside the order of the District 
Magistrate passed under s. 202 of the Code 
of Oriminal Procedure and dismiss the 
complaints of Lala Bhagirath and Lala 
Shankar Lal against the Subordinate Judge 
of Bara Banki under 8.203 of the Code of 
Oriminal Procedure. " 


A. Revision allowed. ` 


x 
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: OUDH CHIEF COURT. 
First O1vit ApPgat No, 103 or 1929. 
November 10, 1930 
Present :—Mr. Justice Wazir Hasan, 
Ohief Justice and Mr. Justice Raza. 
Babu DAL BAHADUR SINGH 
AND ANOTHER—PLAINTIFFS—A PPRLLANTS 
versus 
Babu HAR BAKHSH SINGH AND ANOTRER 
DgrFENDANTS—RR&SPONDENTS, 

Oudh Estates Act (I of 1869), ss. 8, 10,21 (11)— 
Estate governed by primogeniture—Succession by son 
and by son's widows on his death—Succession after 
widow's death—Nearest agnate of son, whether entitled 
to succeed —Rightful claimant under rule of primo- 
geniture—Conditions of sanad—Applicability, 

S, a talugdar of Oudh whose estate was governed 
by the rule of the primogeniture under the sanad, 
died before the passing of Act [of 1869 but his name 
was entered in the lists J and II prepared unders. 8 
ofthat Act, He was succeeded by his son B who died 
in 1900 leaving two widows. The widows succeeded 
tothe estate and on the death of the second widow in 
1916 the plaintiff who was nearestin degree in rela- 
tionship to B, claimed the estate against the defendant 
who was the rightful claimant in accordance with 
the rules of primogeniture: 

Held, (i) that on the death of S, B succeeded to the 
estate asan heir under the provisions of the sanad 
and his succession was lawful and in accordance with 
the terms of the grant; [p. 788, col. 2] 

(ii) that when the succession opened on the death 
of B the terms of the sanadand not the rules of 
lib d] Law governed the descent of the estate; 

ibid, 

Thakur Sheo Singh v. Rani Raghubans Kunwar 
(5)and Badri Narain Singh v. Harnam Kuar (6), 
referred to. 

(iii) that the possession of the two widows of B, 
one after the other, was certainly notin accordance 
with the terms of the sanad, but the possession of 
each was for her lifetime only, and on the death of 
the second widow, only a person establishing title 
in accordance with the limitations of the sanad 
could succeed; [ibid.] 

(wv) that assuming that the succession to the 
estate on the death of the second widow was 
governed by the provisions ofcl. (ll) ofthe Oudh 


. Estates Act (unamended), the succession was govern- 


ed by the limitations governed by the samad; [ibid. 
(v) that the plaintiff was notin any case entitle 
to susceed. [ibid.] 
Abadi Begam v, Muhammad Khalil Khan (7), fol- 
lowed, 

Appeal against a decreas of Mr, Justice 
Nanavutty, in Original Suit No. 6 of 1928, 
dated the 6th May, 1929. 

. Messrs, P. L. Banerji, Ali Zaheer , and 
Makund Behari Lal, forthe Appellants, 

Messrs, Sachchidanand Sinha Bhagwati 
Nath and Avadh Behari Lal, for the Res- 
pondents. 

JUDGMENT.—This is the plaintiff's 
appeal from the decree of Nanavutty, J., 
dated 6th of May, 1929. 

In the suit out of which this appeal has 
arisen the plaintiff claims title to the taluqa 
of Baispur situate in the District of Partab- 
garh. It is agreed that the ta luqa consists of 
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thevillage mentioned in the schedule attach- 
ed to the plaint. It is also agreed that prior 
to the confiscation effected by Lord Cann- 
ing's Proclamation of the 15th of March, 
1858, the taluga of Baispur was held in full 
ownership by Saltanat Bahadur Singh. It 
is further agreed and there is documentary 
evidence on the record to support the con- 
clusion that the second summary settlement 
of this taluga was made with the same 
Saltanat Bahadur Singh. Therefore, by rea- 
son of the effect of the Governor-General's 
letter dated the 10th of October, 1859, an- 
nexed as a schedule to the Oudh Estates 
Act,I of 1869, Saltanat Bahadur Singh 
again became a permanent proprietor of the 
taluqa of Baispur. After this stage of the 
history of the title to the taluqa there isa 
controversy between the parties. Accord- 
ing to the defendants the usual primogeni- 
ture sanad as given at page 386 of Mr. 
Syke's Compendium of Oudh Taluqdari Law 
was issued by the British Government in 
favour of Saltanat Bahadur Singh. Accord- 
ing to the plaintiff no such sanad was 
granted to Saltanat Bahadur Singh but 
it was issued on his decease to his minor 
son, Bajrang Bahadur Singh. This con- 
troversy shall have to be decided by us 
hereafter, 

Saltanat Bahadur Singh died in the year 
1861. There isevidence on the record and 
the fact was not disputed that his only son, 
Bajrang Bahadur Singh, was at the time 
of Saltanat Bahadur Singh’s death an infant 
about three years old. Itis agreed that he 
succeeded his father both in title and in 
possession to the estate of Baispur. The 
question in controversy again between the 
parties is as to the nature of his title. Like 
the matter in controversy previously men- 
tioned this question also falls to be decided 
in this judgment. While the estate was 
held by Bajrang Bahadur Singh, Act I of 
1869 was passed and in the lists enjoined by 
and prepared under the provisions ofs. 8 
of that Act the name of the deceased 
Saltanat Bahadur Singh wasentered in 
Liste 1 and II prescribed by that section. 

Bajrang Bahadur Singh died on the 7th 
of November, 1900. His two wives, Babuain 
Harnath Kunwar and Babuain Sartaj 
Kunwar, and daughter born of the former 
survived him. Babuain Harnath Kunwar 
was the first married wife of Bajrang Baha- 
dur Singh and Babuain Sartaj Kunwar was 
married to him afterwards. The daughter 
may be left out of account because she died 
in the life-time of her mother. On the 
death of Bajrang Bahadur Singh, Dabuain 
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Harnath Kunwar obtained possession of the 
estate of Baispur and the entry of her 
name in the revenue registers. Her posses- 
sion continued till her death which occurred 
on the 27th of March, 1914. The estate 
then went into the possession of the second 
. widow, Babusin Sartaj Kunwar, who died 
on the 15th of June, 1916. 
. The plaintiff's case as stated in the plaint 
is that on the death of Babuain Sartaj 
Kunwar the plaintiff's father Alopidin 
. Singh, now deceased, became entitled to the 
taluga of Baispur under the Oudh Estates 
Act of 1869 as it stood prior to the amend- 
ments introduced by ActIII of 1910. The 
ground on which thetitle was founded was 
alleged to consist of two facts: (1) that 
Alopidin Singh was a descendant in the 
seniorline and (2) that he was the nearest 
in degreein relationship to Bajrang Baha- 
dur Singh. In the proceedings recorded 
by the Oourt for the purpose of elucidating 
and determining the pleadings the plain- 
tiff's case was statedas follows:—“The 
learned Counsel of the plaintiff states 
that the position that he wants to take 
up is that Babu Bajrang Babadur 
Singh succeeded to his father, Babu 
Saltanat Bahadur Singh, long before Act 
I of 1869came into force. The sanad was 
given to Babu Bajrang Bahadur Singh in 
the year 1861 after Babu Bajrang Bahadur 
Singh had succeeded to his father as his 
son under the Hindu Law. The estate in 
the hands of Babu Bajrang Bahadur Singh 
is governed by Hindu Law and even if the 


Oudh Estates Actbe deemed to be applica- . 


ble tothe estate of Babu Bajrang Bahadur 
Singh then it is Act I of 1&6y and not the 
, amended Act III cf 1910 that would be ap- 
^ plicable to the estate. The further position, 

taken up on behalf of the plaintiff is that even 
if Act III of 1910 be applicable to this estate 
then s. 23 and not s. 22 of that Act applies. 

"The first position taken up by the plain- 
tiff is that he claims the estate in suit 
under the Hindu Law as the heir of Babu 
Bajrang Bahadur Singh, the last. male 
holder of the estate, and that he is entitled 
to succeed singly because under the custom 
governing the family holding this taluga, 
impartibility attaches to this estate. 

“The second position taken up by the 
plaintiff is that under Act I of 1869, as also 
under Act Hi of 1910, the plaintiff is the 
seniormost  collatersl in the eeniormcst 
branch. The plaintifi's Couneel further 
states that even ifs. 22 of ihe amended Act 
JIL of 1910 be made applicable then 
the plpintüf as the seniormost collateral in 
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the seniormost branch is entitled to the 
property." i 

This is perfectly clear and intelligible 
position. Alopidin Singh died on the 23rd 
of February, 1$2), andthe plaintiff, Babu 
Dal Bahadur Singh, claims title in the 
Tight of his father, Alopidin Singh. 

The defence shortly stated is that the 
succession to the estate of Baispur was 
governed and continues to be governed all 
along the line of inheritance by the provi- 
sions of Act I of 1869 both in its original and 
amended forms; that Alopidin Singh was 
not of the primogeniture line and that the 
defendant, Har Baksh Singh, is of that line. 
It was agreed that Alopidin Singh was the 
collateral nearest in degree on the date of 
the death of the second widow, Babuain ' 
Sartaj Kunwar. Itwas further pleaded by 
way of defence that in all events the succes- 
sion is governed by the terms of the primo- 
geniture sanad which was granted to 
Saltanat Bahadur Singh. Two pleas were 
taken in limine that the trial of the suit was 
barred (1) by resson of the rule of res 
judicata and (2) by reason of the rule of 
limitation of time, 

It will be seen from what has been stated 
above that the case which the plaintiff has 
put inthe forefront is that the’ succession 
to the estate of Baispur is governed by 
Hindu Law. The reasoning on which this 
case rests is as follows:—Saltanat Bahadur 
Singh was a talugdar within the meaning 
of Act Iof 1869 although he had died before 
the passing of that Act—vide s. 1b, Achal 
Ram v. Udai Partab Addiya Dat Singh (1), 
Mohammad Abdussamad v. Kurban Husain 
(2) snd Murtaza Husain Khan v. Mahomed 
Yasin Ali Khan (3). He was, however, suc- 
ceeded by his son, Bajrang Bahadur Singh, 
before the passing of Act 1 of 16869. 
Bajrang Bahadur Singh wap, therefore, not 
an ‘heir’ within the meaning of Act Iof 1c69 
88 he did not inherit his father’s estate 
“under the special provisions of this Act" 
(that is, Act I of 186% unamended). This 
being the status of Bajrang Bahadur Singh 
succession to him was not regulated by 
8.220f Act I of 1869 ‘unamended. This 
section regulates succession to the estate 
of a "talugdar or legatee..,or his heir or' 


(1) 11 I. A.51; 10 0.511; 8 Ind. Jur, 272; 4 Sar. P. 
C. J. 507: Rafique and Jackson's P. O. No 77(P ©.), 

(2) A. 31I. A. 30;26 A. 119; 8 C.W. N. 201; 6 Bom. L. 
R. 238 (P. 0.). ; 

(3) 36 Ind. Cas. 299; 431. A 269: 20 M. L.T. 362; 
14 P. L. J, 1083; 18 Bom. L. R. 1084; 31 M. L. J. 804; 
38 A. 552: (1916) 2 M. W. N. 555; 25 O. L.J. 1; 19 O, 
O. 290; 1 P. L. W.122; 21 C, W. N. 410; 4 0. Ld, 
8&4 L, W: £38 (P, C.). - : 
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legatee.” Bajrang Bahadur Singh's widows, 
therefore, inherited the estate not under cls. 
7 and 9 of 8. 22 of Act I of 1864 but under 
‘the ordinary Hindu Law applicable to an 
impartibls estate as this estate must be 
deemed to be by virtue of the ‘entry in List 
HU of s. 8 of Act I of 1869. Therefore, on the 
“death of the last widow the inheritance 
, devolved upon the uearest male agnate in 
. the person of Alopidin Singh under the 
Hindu Law. 
` The alternative case put forward by the 
' plaintiff is a short and simple one, Act I 
` of 1869 as it stood before the amendment 
of 1910 regulated the succession to the 
“estate in the past and the same Act will 
regulate it also on the death of the second 
widow, Babuain Sartaj Kunwar. In the 
events which have happened el 11 of 
8. 22 of Act I of 1869 (unamended) has 
“been reached. Under that clause Alopidin 
Singh being the nearest agnate alive at 
the death of Babuain Sartaj Kunwar is 
entitled to succeed—vide Narindar Baha- 
dur Singh v Achal Ram (4). 

We are of opinion that both the alternative 
cases set forth above are effectively answer- 
ed by the defence that in all events the 
succession to the estate of Baispur is govern- 
ed by the limitations contained in the 
primogeniture sanad. 

We have before usthe original trans- 
‘lation in vernacular of the original English 
.Sanad (Ex. A-66) This was produced by 
the defendant. It is signed by Sir Oharlea 

Wingfield, the then  Ohief Commissioner 
of Oadh, and is dated the 5th of October, 
1860. As we have just now said, this 
vernacular sanad has come before the Court 
from the custody of the defendant but it 
does not bear the name of the grantee. 
‘Having regard to the time at which it 
purports to have been prepared it must be 
held that it was issued in favour of Saltanat 
Bahadur Singh who did not die until 
about the middle of the year 1861. The 
original sanad in English is lost but accord- 
ing to the practice then prevalent & copy of 
the English sanad was retained in the office 
of the Daputy Commissioner of Partabgarh, 
whose duty it was to deliver the sanads to 
the grantees. A certified copy of this copy 
has been obtained and produced by the 
defendant in this case (Ex. A-77). The copy 
shows that the Eoglish sanad bore the 
-Buperseription “to Babu Bajarang Bahadur 
Singh." When the English sanad arrived 
‘in the office of the Deputy Commissioner of 
~ (4) 20 L A. 77; 20 0.649; 6 Sar. P. O. J. 310; 17 Ind. 
Jur, 219; Refique snd Jackson's P, O. No. 128 (P. GO), 
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Partabgarh he directed i& to be deposited 
in the treasury as Bajrang Bahadur Singh 
was a minor and his estate was under the 
management of the Oourt of Wards (Ex. 
A 76). These facts lead to the inference 
that the English sanad was issued after the 
death of Saltanat Bahadur Singh, It 
appears from Ex. A.79 that both the 
English and the vernacular (Persian) sanads 
were in the possession of the Deputy Oom- 
missioner of Partabgarh and both of them 
were simultaneously delivered to Bajrang 
Bahadur Singh. 

The limitation relating to succession 
in the English sanad is as follows: 
“It is another condition of this grant that 
in the event of your dying intestate or 
any of your successors dying intestate 
the estate shall descend to the nearest 
male heir according to the rule of primoge- 
niture.” 

This is a translated in the vernacular sanad 
as follows:‘ek shart is sanad ki yeh hai ke agar 
asl malik ya koi warisjanashin uska bila 
tahrir wasiat nama marjawe to kul ilaga 
aulad narina yani bete aur bhatijon waghaira 
ko alal tartib hasb rawaj raj gaddi ke milega.’ 

This is a cumbrous way of expressing 
the idea which the English sanad express- 
es by the words “nearest male heir accord- 
ing to the rule of primogeniture", but 
there is no doubt as to theidentity of the 
meaning. 

In this case the ofice has translated 
the quotation given above as follows: 
"It is another condition of the grant 
that in the event of the original proprietor 
or any of his successors dying intestate the 
estate shalldevolve upon his male heirs, 
that his sons and brother's sons, in due 
order according to the custom governing the 
raj or gaddi.” 

"In due order” is not a happy translation, 
Indeed, we think it is wrong. The vernacu- 
lar expression is “alal tartib" which means, 
having regard to the context, “according 
to the order of birth". 

Be that as it may, we have before us the 
original English words and there is no 
dispute as to their meaning, We hold, 
therefore, that the grant of the sanad con- 
taining the limitation “the nearest male 
heir according to the rule of primogeniture" 
was once made in favour of Saltanat Baha- 
dur Singh in the form of the vernacular 
version and was again made in favour of 
Bajrang Bahadur Singh in the form of the 
English version. A separate sanad in the 
name of Bajrang Bahadur Singh was 
clearly superfiucus in so far as the vitle 
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to the é&táte and the limitation as to suc-- 
cession were concerned. We do not think 
that thereis any substance in the argumente 
addressed to us on behalf of the plaintiff 
that Bajrang Bahadur Singh being a minor 
could not surrender the estate of Baispur 
which had become vested in him on the 
death of his father and receive it again 
on anew grant. In support of the argu- 
ment certain passages from the judgment 
of their Lordships of the Judicial Com- 
mittee in thecase of Thakur Sheo Singh v. 
Rani Raghubans Kunwar (5) were read to ue, 
We have already said thatthe grant was 
made in the year 1860 under the vernacular 
sanad of theestate ofBaispur in favour ofSalta- 
nat Bahadur Singh and we have also said that 
that sanad contains the limitation as to the 
succession to the same effect as the English 
sanad. This is not, therefore, a case in which 
the estate was surrendered and a re-grant 
taken of it with a new condition as to 
succession. Another answer to the argument 
is that originally the title to the estate had 
come to be vested in Saltanat Bahadur 
Singh both under the second summary 
settlement and the vernacular sanad, This 
title on the death [of Saltanat Bahadur 
Singh devolved on his son, Bajrang Baha- 
dur Singh either under the ordinary law 
or under the terms of the vernacular sanad. 
In both cases it was open to the Crown to 
alter the rule of succession in respect of 
the estate if there was any alteration in 
the present case. In this view of the 
matter it is immaterial that Bajrang Baha- 
dur Singh wasa minor atthe date of the 
issue of the English sanad containing the 
rule of primogeniture as to the succession to 
the estate; that rule holds good by the effect 
of the Crown Grants Act No. XV of 1895. 
It follows that on the death of Sal- 
tanat Bahadur Singh, Bajrang Bahadur 
Singh succeeded to the estate of Baiepur 
as an heir under the provisions of the 
sanad (Ex. A-66). His succession was law- 
ful and in accordance with the terms of the 
grant. The question which now arises is: 
‘What was the rule of succession which 
governed the devolution of the estate on 
the death of Bajrang Bahadur Singh in 
1900? The plaintiff's case in the first 
instance is that it was Hindu Law and not 
the provisions of Act I of 1869. We will 
assume that those provisions do not apply 
but we are clearly of opinion that in the 
year 1:00 when the succession opened on 
the death of Bajrang Bahadur Singh the 
5) 32 I. A. 203; 27 A. 634; 15 M. L. 352; C 
ane W: N: 109; 2 pd 1 up" Tesis 
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terms of the sanad and not the rules of 
Hindu Law governed the descent of the 
estate. We think that the decision of their 
Lordships of the Judicial Committee in 
the cases of Thakur Sheo. Singh v. Rant 
Raghubans Kunwar (5) and Badri Narain 
Singh v. Harnam Kuar (6) wholly cover 
the conclusion at which we have arrived. 
The possession of the two widows of Bajrang 
Bahadur Singh one after the other was 
certainly not in accordance with the terms 
of the sanad but the possession of each 
widow was avowedly for her life-time only. 
On the death of the second widow there- 
fore only a person establishing title to the 
estate of Baispur in accordance with the 
limitations of the sanad can succeed. 

We will now assume with the plaintiff 


that the succession to the estate falle 
to be governed after the death 
of the second widow by the provi- 


sions of cl. 1l of the Oudh Estates Act 
(unamended). We think, that this alter- 
native case also fails. As part of the 
ordinary law the conditions of the sanad 
relating to succession must be given effect 
to. A Bench of this Court of which one 
of us was a member recently had occasion 
to decide the same point iu the case of 
Abadi Begam v. Muhammad Khalil Khan 
(7). In that case also, as in the present 
case, the decision proceeded on the assump- 
tion that cl. ll of the old Act I of 1869 
had been reached after the death of the 
second widow. Like the present case that 
case also was a case of List 1}, The Bench 
held that the succession was governed by 
the limitations contained in the sanad. 
We adhere to that decision. It will serve 
no useful purpose to repeat in this judg- 
ment the grounds on which the conclusion 
was founded in the case just now mention- 
ed. They are stated at some length in the 
judgment of the Bench. Again, the result 
is that the person entitled to succeed in 
this suit must answer the description ef an 
heir as given in the primogeniture sanad. 
The plaintiff claims that he is such an 
heir. The Court of first instance has 
rejected this claim and found that the 
plaintiff failed to prove that Alopidin Singh 
was 8 descendant in the'senior line and that 
the defendant has proved that he is of that 
line. This finding was challenged in the 
appeal before us. 
* (6)-68 Ind. Cas. 1000; 49 I. A. 276; 44 A. 419; 31M. 
L. T. 195; 9 O. L. J. 428; A. I. R. 1922 P. O. 289; 27 C. 


W. N. 129: 25 O. C. 313; 21 A. L. J. 13; 90. & A. L. 
R. 49; 44 M. L. J. 337; 37 O. L. J. 306 (P C* 


). 
(7) 182 Ind, Cas, 753; 7 O. W. N, 1010; A. I R 193 
ARE . T 
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At this stage we will introduce a short pedigree: 
BHAWANI CAR SINGH. 
Ausan Singh Ohob ot nil Singh 
Hd 
Gurdat Singh ( ) Aman Singh 
Ajmer Singh Baljor Singh 
Mohim Singh | J Daljit Singh 
Shamsher Singh ( 1 Sultanat Bahadur Singh. 
` Sarabjit Singh. Gajadhar Singh first taluqdar of : 
Surajpal Singh : Basipur, died in 
Alopidin Singh A 
Har Bakhsh Singh, . 
defendant No. 1, Dal Bahadur Singh, 
plaintiff, 





Harnath Kunwar = 
first wife died 
27th March, 1914, 


It is common ground that Chob Singh 
was the second son of Bhawani Sewak 
Singh and the plaintiff isa descendant of 
Ohob Singh. The point in controversy 
between the parties at this stage of the 
pedigree is as to whether Ausan Singh in 
whose line the defendant is or Pancham 
Singh in whose line the talugdar was the 
elder brother of Ohob Singh. At each 
step of the pedigree downwards the plaintiff 
claims primogeniture in favour of his 
ancestor. The defendant denies this claim. 

The whole of the eviience, both oral and 
documentary, bearing on this question of 
fact was read to us at the hearing of the 
appeal andthe view of the learned trial 
Judge was criticised on behalf of the 
plaintiff and supported on behalf of the 
defendant, We' are of opinion that the 
finding of the learned trial Judge is right 
and must be upheld. According to the 
Opinion ofthe learned Judge the oral evi- 
dence produced by the plaintiff is worthless, 
We agree with him Asregards the docu- 
mentary evidence much stress was laid on 
Ex. I. This purports to. ba an extract 
made by a Subordinate Judge of Oudb 
from certain notes made by one Mr. Walker, 
who was Extra Assistant Commissioner in 
the District of Partabgarh in the year 1862, 
The note was contained ia an English 
record in the custody of the O»llector of the 
District. We must presume that the extract 
made by the Subordinate Judge is correct 
and represents the original note of Mr. 
Walker. In this dosument we find 
Paneham Singh mentioned immediately 
after his father, Bhawsni Bikh (Bhawani 


Sewak Singh) and it ig stated therein that. 


Bajrang Bahadur Singh = 
died 
7th November, 1900, 





Sartaj Kunwar 
second wife died 
15th June, 1916, 


“Pancham Singh first rose to distinction 


-and with the aid of Nazim acquired a 


number of villages. He was succeeded by 
his son.” From this entry weare asked to 
deduce the inference that Pancham Singh 
aud not Ausan Singh was the eldest son of 
Bhawani Sewak Singh. Having regard to 
the unsettled state of the times at which 
Paneham Singh must have flourished we 
are unable to draw the inference that 
Pancham Singh succeeded his father in the 
right of inheritance as his eldest son, 
Besides this there are certain inaccuracies 
in Mr. Walker's note and they are noted in 
detail in the judgment of the learned trial 
Judge. We need not repeat them here. 
Another document to which our attention 
was drawn is Ex,2. This is a judgment 
delivered by the Subordinate Judge of 
Allahabad in February 1906 in a case 
between TAakurain Sartaj Kunwar v, 
Chhattarpal Singh. The judgment 
which is in vernacular contains a pedigree 
mentioning three sons of Ohob Singh. 
Baljor Singh's name is stated first on the 
right hand side. From this position of the 
name we are asked to infer that he was the 
eldest of his brothers. We areunable to do 
so. There is nothing in the judgment to 
show that the first position on the right 
hand side was meant to be indicative of 
the seniority of the psrson whose name was 
so mentioned. But apart from this tha padi- 
gree which the parties in that case accepted 
as correct was filed by Ohhattarpal Singh 
defendant and a3 the learned trial Judge 
observes this pedigree was aimitted by tne 
Oounsel for the plaintiff in ths suit t> be 
correct in so far as Ohob Singh and his 


790 


descendants wereconcerned. That pedigree 
is again produced in this case by the 
defendant and is marked as Ex. A-35. In 
this pedigree Ajmer Singh is placed first on 
the right hand side and Baljor Singh on 
the extreme left, Ifthe position of names 
‘in the pedigree is at all indicative of 
seniority then according to it Baljor Singh 
was the youngest son of Ohob Singh. 
These were the only two documents on 
which stress was laid at the hearing of this 
appeal on behalfof the plaintiff. We are 
of opinion that they do not furnish sufficient 
foundation fora finding in favour of the 
plaintiff. 

On the side of the defendant also there is 
not much clear and admissible evidence on 
this part of the case. The oral evidence 
has been briefly discussed by the learned 
Judge of the trial Court and he seems to 
rely on the statements of Raghubardin 
(D. W. No. 2) and Ramdeo Singh (D. W. 
No. 3). His finding, however, in favour of 
the defendant's cage is wholly based on the 
documentary evidence. Bulk of this evi- 
dence came into existence after the con- 
troversy 88 to the succession of the estate of 
Baispur had arisen and was therefore,rightly 
ignored at the hearing of the appeal by the 
learned Counselforthe defendant. Stress 
was laid on Ex. A-4, which is a statement 
of Alopidin Singh recorded by the Assistant 
Commissioner of Partabgarh in charge of 
the case relating to mutation of names on 
the death of the second widow, Babuain 
Sartaj Kunwar, Alopidin Singh made this 
statement on the 6th of July, 1916. This is 
signed by Alopidin Singh with his own 
pen in Hindi anditis admitted that it is 
aeons statement, Alopidin Singh 
said:— 

“I have the nearest reversionary right, 
Bhawani Sewak was my ancestor. He had 
five sons, (1) Pancham Singh, (2) Ohob 
Singb, (3) Lochan Singh, (4) Nasib Singh 
and (5) Ausan Singh. Ausan Singh was the 
eldest of all these, next to him was Ohob 
Singh, then Nasib Singh, then Lochan 
Singh and Pancham Singh was the 
youngest. Babu Bajrang Bahadur Singh 
was in the line of Babu Pancham Singh 
while I am in the line of Ohob Singh. Chob 
Singh had three sons, (1) Ajmer Singh, 
(2) Raj Shah and (3) Baljor Singh, Baljor 
Singh was my grandfather and had two 
sons,—(1 Sarabjit Singh and (2) Gajadbar 
Singh. Iam the son of Gajadhar Singh.” 

sr this statement Alopidin Singh clearly 
admits the séniority of the defendant's line 
at every step of the pedigree if the position 
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of a name is indicative of the seniority. A 
all events it is quite clear as to the seniority 
of Ansan Singh who was admittedly the : 
defendant’s ancestor. Alopidin Singh 
claims title on the ground of nearness of 
degree and assigns seniority of line to the 
defendant but who is 7th in degree from 
the common ancestor. We think that this 
statement: of Alopidin Singh is a strong 
proof both against the plaintiff's case and 
in favour of the defendant's. The evi- 
dential effect of this statement of Alopidin 
Singh is sought to be minimized by refe- 
rring toan application made to the, same 
officer who had recorded Alopidin Singh's 
statement nearly four months afterwards 
(Ex.4). This application was presented by 
his son and agent, Bisheshwar Singh. The 
purport of the application is that the 
previous statement about pedigree was 
quite wrong, that Ausan Singh was not a 
real brother of Pancham Singh and that 
Ohob Singh was the only brother of the 
latter. This application is discussed ty the 
Deputy Collector in his judgment dated the 
8th of November 1916 (Ex A 8), He gave 
good reasons for rejecting the application 
as of no consequence; but the strongest ' 
circumstance which induces us to disregard | 
it altogether is that Alopidin Singh lived . 
for more than four years after his state- 
ment of the 6th of July, 1916, but he never 
came forward to explain itor to contradict 
it on oath though occasions arose for doing 
the same. Inacase breught by Alopidin — 
Singh against the defendant in respect of 
the non-talugdari property the judgment of 
the Subordinate Judge of Allahabad was 
delivered on the 15th of January, 1921, 
(Ex. A-25). Alopidin Singh died on the . 
23rd of January, 1921; In appeal the 
learned Judges of the High Oourt at 
Allahabad noticed the statement of 
Alopidin Singh of the 6th of July,1916, and 
commented on the fact that Alopidin Biogh : 
had not been examined in the case. We, 
therefore, agree with the learned Judge of 
the trial Court that the defendant has 
succeeded in proving his seniority of. the 
line. The appeal, therefore, fails on. merits . 
and it is unnecessary to discuss and decide. 
other questions of law which the defendant 
has raised against the plaintiff's case. 
We accordingly dismiss this appeal with | 
costs. MEM 

In this judgment the expression ‘the 
plaintiff’ means the first plaintiff, Babu Dal 
Bahadur Singh and the expression ‘the 
defencen\’ means the first defendant, Babu. 
Har Bakhsh Singh. í 

A Appeal dismissed, 
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OUDH CHIEF COURT. 

Second Orvin ArPEíAL No. 122 or 1930. 

December 16, 1930, 
Present: —Mr. Justice Raza and 
Mr. Justice Bisheshwar Nath Srivastava. 
BISHESHAR-— DEFENDANT—A PPELLANT 
versus 
NANHU PLAINITFF AND ANOTEER— 
DEFENDAN T8S— RESPONDENTS. 

Hindu Law—Widow—Alienation—Legal necessity— 

Defending litigation—Mortgage to pay off decree— 
Validity—Civil Procedure Code (Act V of 1908), s. 100 
—Second appeal—Finding of fact—Interference. 
. Where a Hindu widow defended her title to a certain 
property against trespassers and the Court having 
passed a decree inher favour conditional on payment of 
& certain amount, she mortgaged another property and 
raised money to pay off the said amount: 

Held, that the mortgage was executed for legal 
necessity and was binding on the reversioners. [p. 
792, col. 2] 

No Court of second appeal can entertain a second 
appeal on the ground of even an erroneous finding of 
fact, however gross or inexcusable the error may be. 
The soundness of a finding of fact is for the Court 
of first Appeal and if there is evidence to be consider- 
ed, the decision of that Court, however unsatisfactory 
it mee be, if examined, must stand final. [p. 792, 
co). 2. 


Appeal against the decree of the Subor- 
dinate Judge, Malihabad, Lucknow, dated 
the 31st January, 1930, reversing that of 
the Munsif, South Lucknow, dated the 30th 
March, 1919. 

Mr. Ghulam Hasan, for the Appellant. 

Messrs. Suraj Prasad Khandelwal and 
R. B. Lal, for the Respondents. 

JUDGMENT.—These four appeals 
(Nos. 122, 137, 135 and 195), arise out of 
three suits brought by Nanhu in the Court 
of Munsif, South Lucknow for a declaration 
that certain transfers made by Musammat 
Shitaba widow of Pahli are not binding on 
him as the reversionary heir of Pahli de- 
ceased, ; 

Pahli died in March, 19/5, without leav- 
ing any issue. His widow Musammat Shi- 
taba got possession of the entire property 
left by him as a Hindu widow. The three 
transfers which are impugned in the three 
suits mentioned above are-as follows :— 

1. Asale-deed executed by Musammat 
Shitaba in favour of Bishe&har for Rs. 1,200 
on the lst December, 1924, in respect of a 
house in Macbulganj, Lucknow, 

2. A sale-deed in respect of another 
house in Maqbulganj execüted by Musam- 
mat Shitaba in favour of Kunwar Bahadur 
for Rs. 550 on the 17th, January, 1924, and 

3. A mortgage deed executed by Musam- 
mat Shitaba in favour of Radhe Shiam 
and Sheo Govind Prasad for Re. 900 on 
the 13th April, 1927, in respect of two other 
houses in Maqbulganj, 
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The suitsžwere resisted by the defendants 
on various grounds, 

‘The learned Munsif held that the trans- 
fers in question were justifiable and bind- 
ing on the plaintiff Nanhu, He, therefore, 
refused to grant the declaration prayed 
for and dismissed all the suits. 

Nanhu’s appeals were allowed by the 
learned Subordinate Judge of Malihabad 
at Lucknow on the 31st January, 1930, so 
far as the transfers in favour of Bisheshar 
and Kunwar Bahadur were concerned. 
The learned Subordinate Judge found 
that Bisheshar’s sale-deed was executed 
without any legal necessity and was not, 
therefore, binding on the plaintiff Nanhu. 
He found that the sale deed in favour of 
Kunwar Bahadur was executed for legal 
neceesity to the extent of Rs. 228 out of 
Rs. 550. It was declared that the plaintiff 
Nanhu was bound by that sale-deed so far 
as the sum of Rs. 228 is concerned, but not 
for the rest. Nanhu's claim was dismissed 
as against Radhe Shiam and Govind Prasad 
on the finding that the mortgage was ex- 
ecuted for legal necessity. 

Bisheshar and Kunwar Bahadur have 
now come to this Court in second appeal. 
Nanhu also has filed two appeals question- 
ing the correctness of the finding of the 
lower appellate Court in the cases of 
Kunwar Bahadur and Radhe Shiam and 
Govind Prasad. He contends that the deed 
held by Kunwar Bahadurand Radhe Shiam 
and Govind Prasad are not binding upon 
him as they were not executed for any legal 
necessity. 

We have heard the learned Oounsels on 
both sides at some length, In our opinion 
there is no substance in these appeals which 
are really concluded by findings of fact 

We take up Bisheshar’s appeal first. We 
should like to note that it was admitted on 
behalf of all the transferees, in the lower 
appellate Oourt, that unless the legal neces- 
Bity was established the transfers made by 
Musammat Shitaba could not be upheld. 
The learned Subordinate Judge, therefore, 
had to see in all the appeals before him 
whether legal necessity for the transfers in 
question was established so that they could 
be upheld against the plaintiff Nanhu, It 
was contended before the learned Subordi- 
nate Judge in the appeal of Bisheshar that 
the sale of the house by Musammat Shitaba 
to Bisheshar was effected in order to raise 
money for the construction of the thakur- 
dwara named after Pahli. The sale-deed 
was executed on the lst December, 1924, 
but ib. was found that the thakurdwara was 
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constructed by Musammat Shitaba in the 
year 1929. ‘Having considered the whole 
evidence on the record, the learned Sub- 
ordinate Judge came to the conclusion that 
the money obtained by Musammat Shitaba 
from Bisheshar was not and could not have 
been needed for the construction of the 
thakurdwara. ‘Though ths question of 
inquiry was not raised before the learned 
Subordinate Judge, he found also that 
Bisheshar had made no inquiry about the 
necessity. He found on the evidence that 
what Bisheshar did inquire was about the 
oral direction given by Pahli to his wife 
for the construction of the thakurdwara on 
his:death bed. It was found, however, that 
Pahli had given no directions to his wife 
for the construction of the thakurdwara as 
alleged by the contesting defendants. 
Bisheshar's learned Ocunsel has attempted 
to impugn the findings of the learned Sub- 
ordinate Judge on the ground that the 
inquiry made by Bisheshar was quite 
sufficient. Inthe first place the question 
of inquiry was not raised by the appellant 
in the lowerappellate Oourt. In the second 
place the finding that Bisheshar had made 
no inquiry sbout the necessity must be 
accepted by this Oourtin second appeal. 

We have examind the evidence of Bishe- 
shar himself and we find that the learned 
Subordinate Judge was perfectly right in 
holding that Bisheshar had not really made 
any inquiry about the necessity as required 
by law. The inquiry which he had made 
about the alleged oral directions given by 
Pahli was by no means sufficient. It has 
been found as a fact that Pahlihad given 
no direction to his wife Musammat Shitaba 
for the construction of the thakurdwara as 
alleged by the defendants. It should be 
borne in mind that there is no jurisdiction 
to entertain asecond appeal on the ground 
of even an erroneous finding of fact, how- 
ever gross or inexcusable the error may 
seem to be—; see Darga Chaudhrain v. 
Jawahir Singh Chaudhri (1), see also Wali 
Mohammad v. Mohammad Bakhsh (2). It 
should also be borne in mind that no Court 
of second appeal can entertain an appeal 
uponany questionas to thesoundness of find- 
-ings of fact by the Oourt of first appeal, and 
if there is évidence to be considered the de- 
cision of that Court, however, unsatisfactory 


(1) 17 I. A, 122 at p. 127; 18 C. 23; 5 Sar. P. C. J. 
560 (P. O.). 

(2) 122 Ind. Oas. 316; 57 I. A.86 at pp. 91, 92; A. 
I. R. 1930 P. ©. 91; (1930) A. L. J. 292; 31 P. L. R. 
145; 31 L, W. 321: 32 Bom. L. R. 380; 51 O, L. J. 518; 
11 Lah. 199; 59 M. L. J. 53 (P. C.), 
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it might be, if examined, must stand final— 


. see Kam Ratan Shukul v. Nandu (3). As the 


sale-deed of Bisheshar was not executed. by 
Musammat Shitaba for any legal necessity, 
it cannot be held to be binding on Nanhu, 
the reversionary heir of Pahli deceased. 
Bisheshar's appeal, therefore, fails and must 
be dismissed. 

Now we take up Kunwar Bahadur's 
appeal and the cross appeal filed by Nanhu. . 
The consideration of the sale-deed which 
was obtained by Kunwar Bahadur from 
Musammat Shitaba amounted to Rs.550. It 
was alleged that Musammat Shitaba had 
spent’ the money in paying off the debts of 
Sheo Govind and others and also in mak- 
ing some constructions in the thakurdwara. 
The lower Courts have found that there was 
some necessary litigation between Musam- 
mat Shitaba and Musammat Lachhmin and 
Pragi in respect of a certain plot purchased 
by Pahli from the plaintiff Nanhu. Musammat 
Shitaba had to pay certain.sums to the 
other party in connection with that litiga- 
tion before she could get possession over 
the land. She had raised the amount by 
contracting debts. It has been found that 
out of the consideration of the saleto Kun- 
war Bahadur, Shanker was paid Rs. 228. 
This payment has been held to be a good 
and valid payment. Legal necessity has 
been established so far as the payment of 
Rs. 228 is concerned. The debt of Sheo 
Govind was not found to be a genuine debt. 
The alleged purchase of stone for Rs. 100 
for the thakurdwara was also not satis- 
factorily proved. These findings are find- 
ings of fact based upon admissible evidence 
and cannot be impugned in second appeal. 


. We agree with the learned Subordinate 


Judge that there was legal necessity for 
Rs. 228 out of Rs, 550, the consideration 
of Kunwar  Bahadur's sale-deed and 
is bound by that deed to that extent. There 
is no force in the appeals filed by Kunwar . 
Bahadur and Nanhu. We would dismiss 
both the appeals. 

The last appeal isthe appeal of Nanhu 
against Redhe Shiam and Govind Prasad. 
Radhe Shiam and Govind Prasad hold the 
mortgsge in respect of two houses. The 
mortgage was executed in their favour by 
Musammat Shitaba on the 13th April, 1927 
for Rs. $00 as already stated above, It 
appears that Nirhe and Mohan Lal had 
instituted a suit against Musammat Bhi- 
tba for possession of the plot which had 
been purchesed by Pahli from Nanhu plain- 


(3) 19 C, 219; 19 I, A 1; 6 Sar, 191, 
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tiff himself. The mortgage in question was 
executed by Musammat Shitaba to raise 
Rs. 900 for the purpose of paying the decretal 
amount in the suit mentioned above It 
is not disputed that this litigation was a 
bona fide litigation. Musammat Shitaba 
represents the estate and was perfectly right 
in defending that suit. The decree was 
passed against her on the basis of an award 
under which she had to pay Rs. 875 to 
Mohan Lal and Nirhe before she could get 
possession of the land which had been 
originally acquired by her husband Pahli. 
It was necessary forher to savethe property 
from the. trespassers, who were asserting 
their own title adverse to the title of Pahli 
deceased. We think the lower Courts were 
perfectly right in upholding this transac- 
tion. It was rightly held that the mort- 
gage was executed for legal necessity. 
Hence this appeal also fails and must be 
dismissed. 

The result is that all the four appeals are 
dismissed with costs. 

A. Appeal dismissed. 


OUDH CHIEF COURT. 
SacoNp Orvin Appgat No. 276 or 1930. 
April 13, 1931. 

Present:—Mr. Justice Nanavutty. 
DAL BAHADUR SINGH—Puainti FF 
APPLIOANT 

É versus 
Tiwari SARABJIT SINGH AN? OTHERS— 
DEFENDANTS— RESPONDENTS. 

Mortgage—Suit for redemption—Burden of proof 
—Duty of plaintiff to give particulars and proof of 
mortgage—Practice—Amendment—Conversion of decla- 
ratory suit into suit for redemption, 

In a suit for redemption prima facie proof in sup- 
port of the plaintiff's claim for redemption must be 
forthcoming. Wherethere is no evidence in support 
of the plaintifi's claim in respect of the alleged mort- 
gage and the particulars thereof, the claim for re- 
demption must inevitably fail. |p. 795, col. 2; p. 796, 
col. 1.]* 

Bala-v. Shiva (1), Raja Kishen Dutt Ram Pandey 
v. Nirindra Bahadur Singh (2) distinguished. 

Sevvajt Vijaya Raghunadha  Valojgi Kristnan 
Gopalar v. Chinna Nayana Chetti (3), Salik Ram 
v. Ramanand (4)  Kayasth Scholarship Trust, 
Allahabad v. Shankar Din (5), Khan Bahadur 
Saiyad Didar Husain v. Gaya Prasad (6), Niamat 
Khan v. Deputy Commissioner of Kheri in charge 
of Mahewa Estate (7), Durgav. Ram Padarath (8) 
Nageshar Singh v..Valdeo Singh (9) and Jagjiwan 
Singh v. Gajraj Singh (10), referred te. . 

A suit for declaration of right and possession can- 
not be converted into a suit for redemption because 
such a course involves inconsisten pleas being taken 
ap, [p, 794, col, 2.] 
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Appeal against a decree of the Additional 
Subordinate Judge, Fyzabad, dated the 30th 
May, 1930, upholding that of the Munsif, 
Fyzabad dated the tth February, 1930, 

Mr. Hyder Huseinfor the Appellant. 

Mr. H. D. Chandra, for the Respondents. 

JUDGMENT.— These are two connect- 
ed second civil appeals filed by the plaintiff 
Dal Bahadur Singh against the appellate 
judgments and decrees of the Additional 
Subordinate Judge of Fyzabad upholding 
the judgments and decrees of the Munsif 
of Fyzabad. The plaintiff Dal Bahadur 
Singh brought two suits for a declaration of 
title and in the alternative for redemption ; 
both reliefs were refused by the Courts 
below. 

The facts as found by the lower Appellate 
Court are that Fursat Singh and others 
were owners of the property in suit, that 
they mortgaged it with possession to the 
predecessor of the defendants  Sarabjit 
Singh and others many years ago, that 
Bikram Singh and others who are the 
successors-in-interest of Fursat Singh and 
others executedja mortgage on 17th January, 
1928 in favour of the plaintiff-appellant Dal 
Bahadur Singh, that on the basis of this 
mortgage Dal Bahadur Singh sought to get 
mutation effected in the Revenue Court, but 
his application was dismissed on 26th 
September 1928, on the objection of the 
defendants who alleged themselves to be 
owners and mortgagees of the land in suit. 
On 16th September 1929 plaintiff filed the 
two suits outof which these appeals have 
arisen. The relief with which this Oourt 
is concerned in these two second appeals is 
confined to the relief for redemption. The 
learned Oounsel for the plaintiff gives up 
the relief for declaration and confines these 
appeals solely to the relief for redemption. 

The main contention of the learned Ooun- 
sel for the plaintiff is that as plaintiff is 
proved to be a mortgagee of the land in suit 
in one case and a purchaser of the land in 
suit in the other case from the original 
lawful ownersofthe land from whom the 
defendants also got their mortgage many 
years ago, andas the defendants themselves 
admit that their mortgage is not irredeem- 
able, that, therefore, the plaintiff is in law 
entitled either as puisne mortgagee in one 
case or as purchaserin the other case to 
redeem the prior mortgage from the defend- 
ants. In support of his contention the 
learned Counsel for the plaintiff-appellant 
relied upon Bala v. Shiva (1) and Raja 
Kishen Dutt Ram Pandey v. Nirindra 

(1) 27 B. 271, 
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Bahadur Singh (2). In the case before the 
Bombay High Court the plaintiff Bala sued 
for redemption and to recover possession of 
certain lands alleging that they had been 
mortgaged to the ancestors of the defend- 
ants about 45 years before the suit was 
filed. The defendants who were in posses- 
sion of the land denied the mortgage, but 
the Subordinate Judge found the mortgage 
proved and passed a decree for redemption 
in favour of the plaintiff. In appeal another 
Subordinate Judge with appellate powers 
reversed the decreeof the trial Court and 
held that the plaintiff was bound to prove 
the specific mortgage made 45 years ago as 
alleged in the plaint and that he had failed 
to do so and his suit must be dismissed. 
In second appeal it was held by Mr. Justice 
Ohandavarkar that the plaintiff was entitled 
to succeed ifhe proved that the land was 
held by the defendants as mortgagees. In 
the course of his judgment in this case the 
learned Judge of the Bombay High 
Court made the following observation :— 

"It is true that when a plaintiff sues to 
redeem and the defendant denies the mort- 
gage, the plaintiff must in the first instance 
‘prove’ his title. A plaintiff who alleges 
that his ancestor 44 years ago made & mort- 
gage to the ancestor of the present possessor 
of a property and by virtue thereof seeks to 
dispossess the present possessor must prove 
his case clearly and indefeasibly.” Sevvaji 
Vijaya  Raghunadha Valoji _Kristnan 
Gopalar v. Chinna Nayyana Chetti (3). 

In the suits filed by the plaintiff-appellant 
the plaints of Dal BahadurSingh do not 
contain the particulars of the mortgage 
sought to be redeemed. The names of 
mortgagors and mortgagees, the date of the 
mortgage, the sum secured, the rate of 
interest, if any, the property which is the 
subject of the mortgage sought to be re- 
deemed, and such other particulars as are set 
forth in the model plsintin a suit for re- 
demption. Form No. 46, Appendix A of the 
- Qode of Civil Procedure, are all con- 


spicuous by their absence in the plaints, 


of these two suits, No decree for redemp- 
tion could, therefore, possibly have been 
passed by thelower Court in plaintiff's fav- 
our upon two such defective plaints. Apart 
form these defects in the plaints, the plain- 
tiff has adduced no evidence of azy kind in 
either of these two cases to provethe date 
or year of the mortgage which is sought to 
be redeemed and the sum secured on that 
mortgage and the extent of property sub- 


2) 31 I, A. 85; 3 Sar. 570 (P. O.). 
2 10 M, I. A, 131; 2 Ser, 88, 
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ject tothat mortgage. These particulars had 
io be proved by the plaintiff before any 
decree for redemption could be passed by 
the lower Court in his favour. Moreover O, 
XXXIV r. |, Civil Procedure Code,lays down 
in imperative language that all persons 
having an interest inthe mortgage security 
or in the right of redemption must be 
joined as parties to any suit relating to the 
mortgage. Again under O. XXXIV rr. 7, Civil 
Procedure Oode, in a suit for redemption if 
the plaintiff succeeds the Couri shall pass a 
preliminary decree ordering that an account 
be taken of what was due to the defend 
ants at the date of such decree for principal 
and interest and for costs of suit, and 
declaring the amount due at that date 
and directing that if the pleintiff pays into 
Oourt the amount so found on or before 
such date as the Court may fix within six 
months from the date on which the Court 
confirms the account, the defendant shall 
deliver up to the plaintiff all Gocuments in 
his poeseseion or power relating to the mort- 
gaged property and shall, if so required, 
te-transfer the property to the plaintiff 
at his cost free from the mortgage, etc. 
Form No.5 of Appendix D of the Code of 
Civil Procedure gives: the model for a pre- 
liminary decree for redemption (O. XXXiV 
r. 7). The plaintiff produced no evi- 
dence whatsoever to ensble the Court to 
deterniine the amount due to the defendants 
on account of principal and interest. In 
fact the plaintiff never really intended to 
bring a suit for redemption. It was only 
an afterthought—a pis aller for want of 
anything better in case his suit for a declara- 
tion failed. A suit for a declaration of 
right and for possession cannot be converted 
into a suit for redemption. As was pointed 
out by Dr. Gour in his learned treatise 
on the Law of Transferin British India 
(Vol. IJ, page 1138, 5th Edn), "If a suit for 
possession be regarded asone for ejectment 
it is certain that it could not be converted 
into one for redemption which would not 
only alter its character, but may require the 
addition of parties and admit additional 
pleas, possibly involving a new trial...... It 
may then beconceded that ifthe plaintiff 
frames his suit offering to redeem on psy- 
ment of whatever may be found due, the 
Court would be justified in allowing redemp- 
tion, if on the taking of account, a balance | 
is found still due to the mortgagee But 
of course, such a suit must then proceed 
as a redemption suit in whica all persons 
interested in the mortgage have to be 
joined," ; M 
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The only comment that falls to be made in 
this connection is that in the suits filed by 
the plaintiff-appellant he asked in the first 
instence that a declaratory decree be passed 
in his favour declaring him to be & mort- 


gagee or purchaser of the land in suit.. 


This relief for a declaratory decree was 
refused to the plaintiff by both thelower 
Courts and his learned Counsel has accepted 
before me the correctness of the decisions 
of the lower Courts on this point. That 
being so,itis not open now to the plaintiff- 
appellant to style himself a mortgagee ora 
purchaser of the land in suit and to clothe 
himself with the rights of such mortgagee 
or purchaser the declaration of his title 
in respect of which has been denied to 
him by both the lower Courts, When the 
plaintiff-appellant has before me through 
his Counsel admitted that he is not vested 
with the rights of a mortgagee or purchaser 
in respect of the landin suit, then he can- 
not be allowed to turn round and assume 
the role of mortgagee and purchaser and 
in virtue of that assumed right or title 
claim’ redemption from an alleged prior 
mortgagee. The suit for declaration of 
title having failed, the plaintiff cannot 
upon the negation of his title as mort- 
gagee and purchaser, found a claim for 
redemption of the property said to have 
been mortgaged and sold to him. The 
principal relief having been denied the 
plaintiff, the fateof the subsidiary relief 
mentioned in el. (c) of the plaint which 
depends upon the plaintiff establishing 
his title as a subsisting mortgagee and pur- 
chaser, must follow suit. 

I have shown above that the ruling of 
the Bombay High Court reported in Bala v. 
Shiva (1) is not applicable to the facts of 
the present suits. The other ruling relied 
upon by the learned Counsel for the plaintiff 
is-to be found reported in Raja Kishan Dutt 
fam Pandey v. Nirendra Bahadur Singh 
(2), in which their Lordships of the Privy 
Council held that the burden of proof was 
prima facie on the mortgagor, regard 
being. had, as respects the quantum of evi- 
dence required, to the opportunities which 
each party might naturally be supposed 
to. have of giving evidence, is equally in- 


applicable to the facts of the present case. . 


This ruling also does not support the con- 
tention of the. plaintiff-appellant. The 
following observation of their Lordships 
completely exposes the weakness of the 
plaintiff's contention: 

“It appears to their Lordships that in such 


a case as the present, it lies upon the plaintiff 
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to substantiate his case by some evidence 
by some prima facie evidence at least.” 

The learned Counsel for the plaintiff- 
appellant when called upon by me to point 
to any evidence which would support his- 
client's claim for redemption had to admit 
that there was not an iota of evidence on 
the record to enable this Court to pass a 
decree for redemption in plaintiff's favour 
but he argued that in the circumstances of 
these two suits it was for the defendants 
to supply all necessary information and 
so help the plaintiff to secure a decree for 
redemption against them. Such a conten- 
tion cannot be entertained for a moment. ` 
The burden of proof is primarily upon 
the plaintiff to establish his claim for 
redemption, and neither the Bombay High 
Court nor the Privy Oouncil rulings cited 
above lay down any proposition to the 
contrary. 

The learned Counsel for the defendante- 
respondents relied upon Salik Ram v. 
Ramanand (4), in which it was held that 
where a plaintiff in a suit on a mortgage 
failed to prove the mortgage on which he 
relied and which he alleged in his plaint, 
he could not succeed upon the mere fact 
that the defendant admitted that he was a 
mortgagee of the land. He also cited 
Kayasth Scholarship Trust, Allahabad v. 
Shankar Din (5), Khan Bahadur Saiyed 
Didar Husain v. Gaya Prasad (6), Nimat 
Khan v. Deputy Commissioner of Kheri in 
charge of Mahewa Estate (7), Durga v. Ram 
Padarath (8), Nageshar Singh v. Valdeo 
Singh(9) and Jagjiwan Singh v. Gajraj 
Singh (10). These rulings support the con- 
tention of the defendants’ learned Counsel 
that prima facie proof in support of the 
plaintif’s claim for redemption must be 
forthcoming; otherwise the plaintifi's suit 
must fail. 

As far as Second Oivil Appeal No. 336 of 
1930 is concerned, it is hardly open to the 
learned Counsel for the plaintiff-appellant . 
to argue before me the question of redemp- 
tion because the learned Subordinate 
Judge in his appellate judgment of 25th 
September, 1930, writes somewhere at the 
close of his judgment that “other points 
were not pressed”; and amongst these 


(4) 30. O. 173. 
(5) 11 0.0 285. 


(6) 42 Ind. Oàs. 119; 4 O. L. J. 494. 

7) 25 Ind, Cas. 816; 1 O. L. J. 442. 

fa) 65 Ind. Cas. 749: 8 O. L. J. 495, 

(9) 87 Ind. Cas. 183; 12 O. L, J. 160; 2 O, W, N, 148; 
L. R. 6 A, (0) 83; A. I. R. 1925 Oudh 442; 280, O. 325, 

(10) 80 Ind, Cas. 543; 10, W. N. 130; 10 O, & A. L. 


R.298; A. I. R, 1925 Oudh 250, 
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“other points" was the claim for redemp- 
tion. There is moreover no affidavit filed 
by tbe plaintiff-sppellant challenging the 
correctness of that statement made in the 
judgment of the learned Subordinate Judge. 
All other grounds taken in these two 
Appeals Nos. 276 and 336 of 1930 have 
been orally given up by the learned 
Counsel for the plaintiff-appellant. 

As regards the claim for redemption it 
must inevitably failfor want of the neces- 
sary evidence in support of the plaint- 
“iff's claim for redemption in respect of an 
alleged mortgage, the particulare of which 
and the proof of which are altogether 
conspicuous by their absence from the 
records of the two suits and appeals. 

The result is that these two connected 


appeals fail and are dismissed with 
costs, HAN 
4. Appeals dismissed, 


OUDH CHIEF COURT. 
Sreonp Civit APPEAL No, 264 or 1930. 
Mareh 2, 1931. 

Present:—Mr. Justice Wazir Hasan and 
Mr. Justice Bisheshwar Nath Srivastava. 
BHAGWAN DIN TEWARI AND OTHER8— 
PLAINTIFFà—ÀPPRELLANTS 
versus 
SHEORAJ AND oTBERS—DEFENDANTE— 
RESP NDENTS. 

Civil Procedure Code (Act V of 1908), O. XII, r. 6— 
Admission of claim— Refusal to pass decree on ad- 
mission—Discretion of Court—Interference in ap- 


l * * 
er According to the rule of procedure as embodied in 


©, XII, r. 6, Civil Procedure Code, a motion can be 
made to the Court seized of a suit, fora judgment or 
order upon an admission alone; but the Court is not 
bound to give judgment in accordance with an admis- 
gion. The rule clearly invests the Court with a discre- 
tion as to the order or judgment which it would make 
on such admission. 


Appeal against a decree of the District 
Judge, Fyzabad, dated the 21st May, 1930, 
affirming that of the Additional Subordinate 
Judge, Sultanpur, dated the 22nd Novem- 
ber, .1928. A 

Mr. Hyder Husein, for the Appellants. 

Mr. Bhagwati Nath Srivastava, for the 
Respondents. qun e 

JUDGMENT.—The plaintifis’ suit was 
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dismissed by the Additional Subordinate 
Judge of Sultanpur and from the decree of 
dismissal they preferred an appeal to the 
District Judge of Fyzabad. The appeal 
was dismissed, 

In second appeal before us the only point 
argued on behalf of the appellants was that 
inasmuch as one of the eight defendants, 
namely, Sheoraj, admitted in the lower 
Appellate Oourt the plaintiffs’ claim, a 
decree should have been made by that 
Court in favour of the plaintiffs as against 
that defendant. The lower Appellate Oourt 
has considered this matter and has come to 
the conclusion that this was a case in which 
no decree should be made on the mere 
admission of plaintiffs’ title even as against 
the defendant who admitted it, According 
to the rule of procedure as embodied in 
r. 6of O. XII, of the Code of Civil Proce- 
dure, 1908, a motion could be made to the 
Court seized of a suit, for a judgment or 
order upon admission alone. The appli- 
cation which was made by Sheoraj in the 
lower Appellate Court containing the admis- 
sion also purports to have been made under 
the said rule of the Code of Civil Procedure. 
The rule clearly invests the Court with a 
diseretion as to the order of judgment 
which it would make on such an admis- 
sion. This implies that a Oourt is not 
bound to give judgment in accordance with 
an admission. This interpretation of the 
rule of procedure is also supported by the 
proviso to s. 58 of the Indian Evidence Act, 
1872, which says that the Court may, in its 
discretion, require facts admitted to be 
proved otherwise than by admissions. 

The learned Counsel for the respondents 
also supported his contention against the 
argument of the learned Oounsel for the 
pleintiffs-appellants on the authority of 
several decisions of the Court of the Chan- 
cery Division in England, These author- 
ities are noticed and acted upon in J. C. 
Galstaun v. E, D. Sassoon & Co. (1). 

We find no sufficient reason for interfer- 
ing with the discretion which the lower 
Appellate Court has exercised in this 
bebalf. 

The appeal fails and 
costs. : 

A. Appeal dismissed, 


(1) 92 Ind. Cas. 348; 27 O, W. N. 783; A.I. R. 1924 
Oal, 190. | 


is dismissed with 
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OUDH CHIEF COURT. 
Exzcution or DgoRER ÁPPRAL No. 53 or 1930. 
March 9, 1931. ] 
Present :—Mr. Justice Wazir Hasan, Chief 
Judge, and Mr. Justice Bisheshwar Nath 
Srivastava, 
MATA DEEN—Dzeres. HoLbER— 
APPELLANT 
versus 
Musammat KAUSILLA AND OTRERS— 
JEDGMENT-DEBTORS— RESPONDENTS. 

-Limitation Act (IX of 1908), Sch. I, Art. 182 (8)— 
Payment out of Court, whether saves limitation—Ap- 
plication, necessity of, 

A payment made out of Court to the decree-holder 
when no application for execution has been made to 
any Court is not a step-in-aid within the meaning of 
Sch. I,Art.182 (5), Limitation Act. 

In order to bring a case under Art. 182 (5) the 
essential conditions which must be satisfied are that 
there must be (a) an. application in accordance with 
law; (b) the application must be made to the proper 
Court and (c) the application must be to take some 
step-in-aid of the execution of the decree. Clause (5) 
cannot, therefore, apply unless there is an applica- 
tion to the proper Court. 

Narayana Nair v. Kunhi Raman Nair (1), followed. 

Jatindra Kumar Das v. Gogan Chandra Pal (2) and 


poe Law San v. Maung Po Thein (3), dissenting 
rom, 


"Appeal against an order of the District 
Judge, Hardoi, dated the 19th May, 1930, 
affirming that of the Munsif, Bilgram 
(Hardoi) dated the 4th February, 1930. 

Mr. R. N. Shukia,for the Appellant. 

Mr. Shankar Sahat, for the Respondents. 


JUDGMENT.-—Thisis a decree-holder's 
appeal. The facts relevant to the appeal are 
as follows:—The decree-holder appellant ob- 
tained a decree against the judgment: debt- 
ors-respondents for Rs, 310-10-3 on the 30th 
of April, 1925. The first application for exe- 
cution was consigned to therecord on the 
12th of February, 1926, on payment of 
Rs. 60 in part satisfaction of the decree, 
Another sum of Rs. 100 was paid on the 
12th of July, 1926, and the payment was 
duly certified by the decree-holder on the 
llth of August, 1926. A further payment 
of Rs, 100 was made out of Oourt on the 
24th of May, 1927. The decree-holder 
acknowledged receipt of this amount in 
his application for execution dated the 
26th of November, 192¥, which has given 
rise tothe present appeal. The decree- 
holder also putin a. formal certificate on 
18th of December, 1929, and the execution 
Court on the same date ordered that the 
psyment be recorded. 


Both the lower Courts have held that 
the payment of Rs. 100 made on the 24th 
of May, 1927, cannot be regarded’ as a 

_ etepin-aid of execution and that the ap- 
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. plication for execution dated the 26th of 


November, 1929, 
by limitation. 
The learned Counsel for the parties are 
agreed before us that if the payment made 
on the 24th of May, 1927, is held to con- 
stitute a stepin-aid of execution within 
the meaning of cl. (5) of Art. 182 of the 
First Schedule of the Indian Limitation 
Act then the application for execution 
made on the 26th of November, 1929, 
must be held to be within time. They 
are also agreed that if the above mention- 
ed payment cannot be regarded as such 
astep-in-aid of execution then the appli- 
cation dated the 26th of November, 1929, 
must be held to be barred by time. The 
only question, therefore, which requires 
determination in this appeal is whether 
the payment made out of Court on the 
94th of May, 1827, is or is not a step-in-aid 
of execution under nl. (5) of Art, 1*2, 
This clause isto the following effect.— 
“5, (Where the application next herein- 
aiter mentioned has been made) the date of 
the final order passed on an application 
made in accordance with law to the proper 
Court for execution, or to take some step. 
ir-aid of execution of the decree or order;" 
If we analyse this clause it will be quite 
clear that in order to bring the case under 
it, the essential conditions which must be 
satisfied are that there must be (a) an 
application in accordance with law; (b) the 
application must be made to the proper 
Court and (c) -the application must be to 
take some step-in-aid of execution of the 
decree. It seems, therefore, obvious that 
cl. (5) can have no application unless 
there is an application made to the 
proper Court. In the present case the 
payment, as stated before, was made out of 
Oourt. It is admitted that there was no ap- 
plication to any Court and the payment 
having been made out of Court, there ie 
no room for presuming any such applica- 
tion. We have, therefore, no doubt that 
the payment made out of Court cannot 
satisfy the requirements of cl (5). The 
view which we have taken is supported by 
the decision of the Madras High Court in 
Narayana Nair v. Kunhi Raman Nair 
(1). ‘fhe learned Counsel for the decree- 
holder appellant relies for the contrary 
view upon the decision of the Calcutta 
High Oourt in Jatindra Kumar Das v, 
Gagan Chandra Pal (2) and of the Burma 


(1) 82 Ind, Cas. 743; A. I. R. 1925 Mad. 151; 20 L. 


was, therefore, barred 


W. 190; (1924) M. W. N. 674 
(2) 45 Ind. Con. 903; 46 0. 22. 
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High Court in Maung Law San v. Maung 
Po Thien (3). If these cases are to be re- 
garded as authorities for the proposition 
that the mere payment made out of Court 
is & step-in-aid of execution within the 
meaning of cl. (5), then we must respect- 
fully dissent from that view. We have 
been unable to discover in them any rea- 
soned argument in support of that propo- 
sition. The plain terms of cl. (5) seem to 
us to be enough to refute the proposition 
contended for by the appellant. 

We are therefore of opinion that the de. 
cision of the Courts below is correct. We 
accordingly dismiss the appeal with costs, 

A Appeal dismissed, 
(3) 84 Ind. Oas, 369; 2 Rang. 393; 3 Bur. L. J, 235; 
A. I. R. 1925 Rang 26. . 


OUDH CHIEF COURT. 
Srconp Civic ÁPPRAL No. 119 or 1920, 
February 23, 1931. 

Present :—Mr. Justice Raza and Mr. Justice 
Bisheshwar Nath Srivastava. 

Babu JAINARAIN SINGH AND ANOTHER 
—PLEAINTIFFS—ÀPPELLANTS 


versus 
PARMESHAR MURAO AND OTHERS— 
DEgrENDANTS—RRB6PONDENTS, 
Limitation Act (IX of 1908), s. £0—Principal and 
surety—Payment by principal, whether extends limita- 
- tion against surety—Unregistered bond—Charge on 


‘s property. : 
ja baha by a principal/debtor do not extend the 


period of limitation against a ‘surety. . 
Where the surety bond is not registered the creditor 
cannot claim the amount secured as a charge on the 
property inthe hands of the surety, 
. Appeal against the decree of the 
Additional Subordinate Judge, Fyzabad, 
dated the Ist February,1930, modifying that 
of the Munsif, Akbarpur, dated the 18th 
September, 1929. 
Mr, Ghulam Imam, for the Appellants, 
Mr. Hyder Husein, for the Respondents. 
JUDGMENT.—This second appeal 
arises out of a suit brought by the plaintiffs 
on the basis of a pro-note and surety bond. 


The defendant No. 1 had executed the pro- . 


note in suit in favour of the plaintifis, The 
defendants Nos. 2 and 3 had stood surety 
for him and had, as such, executed the 
bond dated the 14th of September, 1923, in 
favour of the plaintiffs. The present suit 
was instituted against defendants Nos.1 to 

- 3-on the 31st of January, 1929. . . 
The plaintiffs, relying. on certain pay- 
ments of interest made by the defendant 
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No. l,alleged that their claim was within 
time. The suit was contested by the defend- 
ants, 

The first Oourt dismissed the suit, On 
the plaintiff's appeal the learned Additional 
Subordinate Judge decreed the plaintiffs’ 
claim against the defendant No, 1 but dis- 
missed it against the defendants Nos.2 and 
3. The plaintiffs have come to this Court 
in second appeal. They contend that they 
are entitled to a decree against the defend- 
ants Nos. 2 and 3 also. 

The proposition that payments made bya 
principal debtor do not extend the period of 
limitation against a surety, is not disputed 
by the appellants’ learned Counsel. He 
contends, however, that the defendants Nos, 
2 and 3 are liable to the plaintiffs under 
the terms of surety bond, We have examin- 
ed the bond carefully, In our opinion 
the terms of the bond do not help the 
plaintiffs in this case. We think the learned 
Additional Subordinate Judge was right 
iu holding that the plaintiffs should have 
laid their claim against the sureties soon 
after the expiry of the periodofone hundred 
and eighty days, as according to the bond 
in question, the liability of the sureties com- 
menced just after that period, if no pay- 
ment wasmade by the principal debtor. 
The plaintiffs cannot be allowed to claim 
the amount in suit as a charge on property 
from the defendants Nos. 2 and 3 for the 
simple reason that the bond was not regis. 
tered; besides the plea in question was not 
raised in the first Oourt. 

The result is that the appeal fails and 
must be dismissed. Hence we dismiss the 
appeal with costs. 

a. Appeal dismissed. 


———— 


OUDH CHIEF COURT. 
APPLICATION No. 91 or 1930. 
February 3, 1931. 
Present:—Mr. Justice Wazir Hasan, 

, Ohief Judge. 

Musammat SUNDER DEVI—PLAINTIEF— 

d : APPLICANT, 
versus 
UJHI LAL—Derenpant—Opposite PARTY. 
Landlord and tenant—Suit for rent—Tenant 
admitting liability but setting up third party's claim 
—Payment under protest—Decree conditional on 
plaintiff establishing his title—Legality. 
Where, in a suit for rent the defendant tenant 
admitted the pone: status às landlord, but lodged 
a prdtost on fire’ ground that some third party bad 
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claimed the same rent from him and thereupon the 
Court passed a decree in the plaintiff's favour subject 
to the condition that the money deposited should not 
be paid to him till he obtained a decree from the 
proper Court declaring his title tothe property: 

‘Held, that the condition which the Court had 
attached to the decree was not warranted and should, 
` therefore, be deleted. If, in such a case, a third party 
claims title it is for him to bring a suit fora declara- 
tion of his title. 

Where in a suit for rent the Court passes a decree 
in the plaintiff's favour, there is no danger of the 
defendant being compelled twice over to pay to a 
ae party the amount which he pays under the 

ecree. 


Revision from an order of the Second 
Additional Judge, Small Cause Court, 
Lucknow, dated the.6th October, 1930. 

Mr. Ram Sarup Dinga, for the Appli- 
cant. 

Mr. Raj Narain Shukla, for the Opposite 
Party. 


JUDGMENT.—This is an application: 


under s. 25 of the Small Oause Courts Act, 
1887, from the judgment dated the 6th of 
October, 1930, passed by the Second Addi- 
tional Judge of the Small Cause Court at 
Lucknow. In the suit, out of which this 
application arises, the applicant was given a 
decree by the Court below for the recovery 
of rent of a house but the Court added to its 
decree a rider to the effect that “the money 
when deposited will not be paid till the 
plaintiff obtains a decree from the proper 
: Court declaring that the house in suit is the 
property ofthe plaintiff and he is entitled 
to receive its rent,” 

The suit was decreed on the admission of 
the defendant that he was ready to pay the 
rentsued for under a protest that some 
third party had claimed the same rent 
from him. This protest could be no basis 
in law for depriving the plaintiff of the 
fruits of his decree and compelling him to 
bring a suit in regard to his title. The 
admission of the defendant and the decree 
of the Court below clearly proceed on the 
ground that the plaintiff was the landlord 
and the defendant was the tenant of the 
house in question. If any third party has 
any title to this house it is for him to bring 
a suit against the plaintiff fora declaration 
of title or any other relief which may be 
open to him, but as between the landlord 
and teriant the question of title must be 
decided always in favour of the landlord as 
it was done in this case, 

I, therefore, order that the condition 
which the Court below has attached to its 
decree be deleted. Thereis no danger of 
the defendant being compelled tc make the 
payment twice over when he ie satisfying 
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his liability undera decree of the Court. 
No order as to costs, 
A. |. Order modified. 


OUDH CHIEF COURT. 
Szoonp Civit Appea No. 331 or 1930. 
March 16, 1931. 

Present :—Mr. Justice Nanavutty. 
TAWAKKAL HUSAIN AND OTHERS 
—DREFENDANTS—ÁÀPPELLANTS 
versus 
MANZURUL HUSAIN AND OTHERS— 
PLAINTIRFES— RESPONDENTS. 

Easements Act (V of 1882),5. 52—Permissive occu- 
pation as agent—Construction of building—Plea of 
license. . 

Where, in a suit by the reversioners to recover pos- 
session of a house which had been constructed during 
the lifetime of. the widow. the defendant set upa 
plea of license but it was found that he was tho 
general agent of the late widow and not an agricul- 
tural tenant to whom the rlot of land had been granted 
for building a house: à 

Held, that the plea of license could not be sustained 
and that the plaintiffs were entitled to recover. 


Appeal against the decree of the Addi- 
tional Subordinate Judge, Barabanki, dated 
the 12th September 1930, reversing that of 
the Munsif, Ram Sanehighat, dated the 
7th May, 1930. 

Mr. Ghulam Imam, for the Appellants. 

Mr. Ghulam Hasan, for the Respondents, 


JUDGMENT.—This is a second civil 
appeal from the judgment of the learned 
Additional Subordinate Judge of Barabanki 
reversing the judgment and decree of the 
Munsif of Ram Sanehighat dismissing the 
plaintiff's suit with costs. This appeal 
arises Out of a suit for possession of a house 
with land in village Barahwan in Barabanki 
District. The land on which the house in 
disputestands is admitied by the parties 
to have belonged to one Musammat Masu- 
man who died on the 26th of May, 1924. 
The plaintiffs who are the respondents in 
the present appeal are admittedly the rever- 
sionary heirs of Musammat Masuman. The 


'" defendants-appellants in their written state- 


ment alleged that they were the riaya of 
Musammat Masuman with whose permission 
they built the house in dispute 16 or 17 
years ago. The principal defendant Tawskkal 
Husain, defendant No. 1 was the general 
agent of Musammat Masuman the predeces- 
sor-in-interest of the plaintiffs in the present 


sult p 
The finding of the lower Appellate Court 
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is that Musammat Masuman built the house 
in dispute some 8 or 9 years ago. This 
finding of the lower Appellate Court is 
binding upon this Oourt in second appeal, 
It practically makes an end of all the con- 
tentions advanced by the defendants-ap- 
pellants in the lower Appellate Court. 

Counsel for the defendants-appellanis in 
his arguments before me has relied upon 
para. 6 of the plaint in which the plaintiffs 
asserted that they had permitted the defend- 
ant No.1 Tawakkal Husain after the death 
of Musammat Masuman in 1924 to occupy 
the house in dispute as it was lying vacant, 
and subsequently when they asked him to 
vacate the house he declined to do so and 
that was the reason why they were compelled 
to bring the present suit. Upon this para- 
graph of the plaint, the learned Counsel for 
the defendante-appellants has built up a 
plea of license, and has referred me to s. 52 
of Act No. V of 1882, There is no case of 
any license or easement involved in this 
case. The defendant No. 1 was not an 
agricultural tenant to whom Musammat 
Masuman granted a plot of land to build 
his house, -He was her general agent only 
and the house in dispute was built by 
Musammat Masuman for her own use. 

There is no force in the grounds of appeal 
and I accordingly dismiss this appeal with 
costs, 

A. Appeal dismissed. 
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OUDH CHIEF COURT. 
ORIMINAL RErFEsENOE No. 6 or 1931. 
March 19, 1931. 

Present :—Mr. Justice Bisheshwar 
Nath Srivastava. 
EMPEROR-—COoM?LAINANT 
versus 
MUL OHAND—Accos?p 

Criminal Procedure Code (Act V of 1898), s. 1838— 
Notice to show cause—Appearance of accused—Pro- 
cedure—Duty of Magistrate to record evidence and 
^ examine aceused—Omission to do so—-Validity of pro- 
ceedings, H 

When the accused appears to show cause against a 
notice under s. 133, Griminal Procedure Code, the 
Magistrate should take evidence as in a summons 
“Where he omitted to do so and did not even 
record tho statement of the accused or question him 
“ ag required bye. 139-A of the Code and passed a 
confirmatogy order on a mere inspection of the locality: 

Held, that the order was wholly illegal and could not 
be upheld. "n : 

Case reported by the Additional Sessions 
Judge, Bahraich. . 
: Mr. Ali Mohammad, Assistant Govern- 


ment Advocate, for the Crown. 
. Mr. K. B. Jagdkari, for the Accused. 


EMPEROR t. MUL CHAND, 
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JUDGMENT.—This is a 
reference by the Additional 
Judge of Bahraich. 

-The facts are these:—The Sub-Divisional 
Magistrate of Bahraich issued a notice to 
the accused applicant Mulchand under s. 133 
Code of Oriminal Procedure to remove a 
stall put up by him in Bhinga or to appear 
to show cause against the notice. The 
applicant appeared and opposed the notice. 
He contended that the stall did not cause 
any obstruction to the public traffic, and 
that he had put it up with the permission of 
the authorities of the Notified Area of 
Bhings, The learned Magistrate did not 
pay any heed to the objections raised by the 
accused and confirmed the conditional 
order issued by him. The learned Addi- 
tional Sessions Judge, in his order of 
reference, has pointed out that the order 
passed by the Magistrate was arbitrary and. 
contravened the provisions of ss.137 and 
139-A of the Code of Oriminal Procedure. 
When the accused appeared to show cause 
against the notice the Magistrate ought to 
have taken evidence inthe matter as in a 
summons case, but he did not do so nor did 
he record even the statement of the accused 
or question him.as required by 8.139-A of 
the Oode of Oriminal Procedure. It is 
surprising to note that no evidence at all 
was recorded in support of the prosecution. 
All that the Magistrate appears to have 
done is to have inspected the locality but 
even his inspection note shows that the 
road at the place where the stall had been 
put up is about fourteen feet wide, It is 
also clear that the accused has obtained the 
permission of the Netified Area authorities 
for putting up this stall. 

Such authorities are the best judges as 
regards the requirements of the public in 
the matter of traffic and if they had thought 
fit to grant the necessary permission it is 
difficult to understand how the Magistrate 
came to the conclusion that the existence of 
this stall constituted a nuisance or unlawful 
obstruction to the public way. The Magis- 
trate, in his explanation, says that he took 
the action under s. 133 on the ground that 
the Notified Area had given the lease to the 
accused as a favour involving financial loss 
to the said Committee. I think the Notified 
Area Oommittee might well be left to take 
care of their own financial interest. 

Theorder passed by the Magistrate is 
wholly unjustified. I accordingly accept the 
reference and set aside the orderof the 
Magistrate. 

A. Reference accepted, 


criminal 
Sessions 
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ALLAHABAD HIGH COURT. 
Ovin Revision No. 387 or 1930, 

. January 15, 1931. 
Present:— Justice Sir Shah Muhammad 
Sulaiman Kt., 
KHUSHNUD HUSAIN-—DEFSNDANT 

; —APPLICANT 


versus 
JANKI PRASAD AND ANOTHB&—PLAINTIFFB 
—OpposiTts Party. 

Civil Procedure Code (Act V of 1908), ss. 116— 
Revisien—Other remedy open but decree ultra vires 
—Interference—Specific Relief Act (I of 1877), s. 9— 
Dispossession from occupancy holding ~—Suit for 
aac sur ae of Crit 

ouUrt, 

The fact that another remedy may be open to the 
plaintiffs may be a ground for the refusa! to exercise 
the discretion in a fit case, but that would not oust 
the jurisdiction of the High Court to interfere in cases 
where the Court below has acted entirely without 
jurisdiction, [p. 801, col. 2.] 

Jwala Prasad v, Ganga Prasad (1) and Kishen Das 
v. Jat Kishen Das (2) referred to. 

If a suit were barred by the provisions, of the 
Tenancy Act, it would be immaterial whether a civil 
suit is brought under s. 9 of the Specific Relief Act or 
under s. 9 of the Oivil Procedure Code. The suit 
would be barred in either case. [ibid.] 

Where the plaintiff sued for possession under s, 9, 
Specific Relief Act, for possession of an agricultural 
holding alleging that the defendants had forcibly 
trespassed upon the land and dispossessed the plaint- 
iffand there was no admission that the defendants 
Were sub-tenanta: 
pire that the suit was cognisable by the Civil 

ourt, 

Io In re Ananti v. Chhannu (3), referred to. 

Oivil revision against the decree of 
Munsif of East Badaun,dated the 17th April 
1930, 

Mr. Mushtag Ahmad, for the Appellant. 


Mr. &. Verma, for the Opposite Party. 


JUDGMENT.—This is an application 
in revision from a decrees oí the Court 
below under s 9 ofthe Specific Relief Act. 
The revision is filed on the ground that 
the suit was not cognizable by the Civil 
Court but was one exclusively triable by 
the Revenue Oourt. A preliminary objection 
is taken on behalf of the respondents that 
ho revision lies inasmuch as there is 
another remedy open to the plaintiffs. 
Reliance is placed on the case of 
‘Jwala Prasad v. Ganga Prasad (1) and Ram 
Kishen Das v. Jai Kishen Das (2). In the 
‘former case the revision had been filed on 
the ground that the order of the Magistrate 
under s. 145, Oriminal Procedure Code, was 
a bar toa suit under s. 9 of the Specific 
Relief Act, and in the second case the 
ground was that the Court. below had 


a mistake of law inm holding that plaintiff - 


q 38 A. 331; 5 A. L, J. 297; A, W.N. 1908, 142. 
2) 11 Ind, Oas. 814; 33 A. 647; 8 A. L. J. 791. 
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was not entitled to sue. In neither of these 
cases the ground of revision was that the 
Court below had absolutely no jurisdiction 
to hear the suit. It seems to me that the 
fact that another remedy may be open to 
the plaintiffs may be a ground for the 
refusal to exercise the discretion in a fit 
case, but that would not oust the jurisdic- 
tion of the High Court to interfere in 
cases where the Court below has acted 
entirely without jurisdiction. The position 
would bs different where the decree of 
the Oourt below is ultra vires. The High 
Court would ordinarily interfere in setting 
aside such an order 

I, therfore, overrule the preliminary objec- 
tion coming to the merits of the revision it 
is no doubt proved that the property in 
dispute is an cecupancy holding which 
is an agricultural land. The Court below 
has thought that the provisions of the 
Tenancy Act are not applicable to a case 
where the plaintiff comes to the Oivil 
Oourt under s, 9 of the Specific Relief 
Act for recovery of possession, Its view 
is based on the fact that it is only a Oivil 
Court which can entertain a suit under 
that section, This argument does not 
appeal to me. If a suit were barred by the 
provisions of the Tenancy Aci, it would 
be immaterial whether a Oivil Oourt suit 
is brought under s. Y of the Specific Relief 
Act or under s. 9 of the Civil Procedure | 
Code. 

Thelaw on this question has been laid 
down in the recent Full Bench case of Im 
ve Ananti v. Chhannu (3). In view of the 
law laid down therein, I must examine the 
plaint, The plaintiffs alleged that their 
grand-father Sohan Lal was the occupancy 
tenant and on hiedeath he left three sons, 
two of whom are since deal. The plaintiffs 
as the grand-sons of Sokan Lal claimed the 
tenancy and alleged that Musammat Shama 
Kunwarthe widow of one ot the sons of 
Sohan Lal had no right in it, although 
her name was fictitiously recorded in the 
revenue papers, The plaintiffs alleged that 
they were actually cultivating the land and 
were in possession of it, that a lease was 
obtained from Musammat Shama Kunwar 
but the lessee failed to obtaig possession 
under it: then subsequently another lease 
dated the 21at of June 1929 was obtained by 
the defendant from Musammat Shama and 
under the pretence of having secured rights 
under this lease the defendant forcibly 

(3) 124 Ind. Cas, 540; (1930) A. 'L. J. 25614. I. R. 
10 All. 193; 14 R. D. 201; 52 A. 501; L. R. il A. 150 . 

Ov. 


802 


dispossessed the plaintiffs from their fields. 
The  plaintifs expressly alleged that 
Musammat Shama had no right whatsoever 
to this land and that ihe defendant is a 
trespasser. lt was not expressly alleged 
in the plaint that the tenancy was a joint 
family tenancy or that the grandsons of 
Sohan Lal had succeeded toit to the 
exclusion of the widow Musammat Shama 
Kunwar. Butthere can be no doubt that 
the plaintiffs did not admit that the defenc- 
ant wasiin any waya sub-tenant holding 
the land from the plaintifis. In this view 
of the matter there was no admission in 
the plaint which would show that the 
suit as brought was not cognisable by the 
Civil Court, 

Once the plaint was entertained ithe 
pleintifis had to be pinned down to the 
allegations in their plaint and if those 
allegations were not proved the suit would 
have to be dismissed. The Oourt below, 
however, has gone into the question of fact 
and has found that the plaintiffs had been 
in possession within six months of the suit 
and were forcibly dispossessed by the 
defendant. On that finding it has ac- 
cordingly given the plaintiffs a decree 
under s, 9 of the Specific Relief Act. This 
finding cannot be challenged in revision. 
The finding of the Court below is of course 
not final on the question of real title 
which would have to be fought out in 
a subsequent litigation, 

‘The application is accordingly dismissed 
with costs, 

A, Application dismissed. 

NES ü 
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ALLAHABAD HIGH COURT. 
First Civin APPEAL No. 523 or 1926, . 
November 3, 1930. 
Present: —Mr. Justice Mukerji and 
Mr. Justice Bennet. 
Chaudhari BALBHADDAR SINGH— 
DEFENDANT—AÀPPELLANT 


versus 
ASAD ALI KHAN AND OTBEBE—PLAINTIFFS 
— RESPONDENTS, 

Vendor and purchaser—Saie-deed—Covenant for 
title—Provision for re-payment of consideration in 
case of breach—Vendee, whether can claim costs of 
litigation from vendor—Transfer of Property Act 
(IV of 1882), e. 85 (2). 

Where there-isa definite stipulation in the sale- 
deed thatthe vendees shall be entitled to recover 
the consideration money if there is a defect in the 
vendor's title, it is not open tothe vendee to 
yeceive further damages by way of ccmpensaticn for 
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the costs incurred by him in seeking to protect his 
title against a third person. 

First civil appeal from the decision of the 
Subordinate Judge, Azamgarh, dated the 
24th July 1926. 

Mr. P. L. Banerji, for the Appellant. 

Dr. M. Waliullah, for the Respondents. 


JUDGMEN T.—This is an appeal by a 
defendant Ohaudhari Balbhaddar Singh 
against a decree of the learned Subordinate 
Judge of Azamgarh. For the appellant Mr. 
Pearey Lal Banerjistated that he had no 
instructions, and accordingly we dismiss 
this appeal with costs, 

On behalf of the plaintiff-reapondents 
cross-objection was filed, and it has been 
preased before us by their learned Oounsel. 
The cross-objection isto the effect that the 
Court below was wrong in holding that the 
plaintiff-respondenta were not entitled to 
recover two items in costs, Rs. 959 and 
Re. 1851-2 which they had to spend in a 
suit for cancellation, The facts of the case 
briefly are that on the 5th January 1209 the 
defendant No. 1, Chaudhari Balbhaddar | 
Singh executed a sale-deed of his zemindari 
in favour of plaintiff No. 1 Asad Ali Khan 
plaintiff No. 2 Imam Ali Khan and other 
persons now represented by the plaintif. 
This sale deed-states that the consideration 
was Re. 13,000, and it sete forth that of that 
sum Re. 4,000-had been recéived previously 
by the vendors on different occasions for the 
purposes of Court and private expenses etc, 
The sale-deed further sets forth that Ohaud- 
hari Blabhaddar Singh was the owner of 
the zemindari shares sold. That state- 
ment was not correct, and the sons of 
Chaudhari Balbhaddar Singh brought a 
suit for setting aside the sale, and the sale 
was set aside as regards a certain share, and 
it was held that the whole amount in the sale- 
deed was not legal necessity. The plaintiffs 
in the present suit sued to recover Rs. 4,273.8 
the balance between the price of the pro- 
perty paid by them and what they got under 
the decree of the High Court. That claim 
has been awarded to the plaintiffs by the 
decree of the Court below, but the Oourt 
below disallowed two items which the 
plaintifis stated that they had paid in the 
coste of the litigation on the sale-deed, 
The question raised by the crogss-objection 
is whether the plaintiffs are entitled to 
recover these two sums of costs from the 
defendant No. 1 vendor. The learned 
Counsel for the plaintiffs relies on es. 55 (2) 
cf the Transfer of Property Act. "That sub- 
ection provides: "The. seller ehall te 
deemed to contract with the buyer that the 
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interest which the seller professes to trans-., 


fer to the buyer subsists and that he has 
power to transfer the same." There is no: 
provision in this sub-seetion for the con- 
sequence of a breach of this contract. 
Section 55 states that these provisions apply 
"in the absence of a contract to the con- 
trary.” In this particular sale-deed there is 
a contract providing as follows: “If by re- 
agon of defect in my right or by reason of 
claim of any partneror sharer of me,the exe- 
cutant, the share sold be jeopardized: or 
subjected to loss either wholly or partly, or 
the vendees haveto pay prior demand, or 
the property sold be jeopardized or gub- 
jected toloss by any prior or subsequent act 
of me, the executant, the vendees shall be 
at liberty to recover the consideration 
money to the extent of loes or prior demand 
paid in addition to the consideration money 
mentioned above, with interest at the rate of 
Rs. 2 per cent per mensem from my person 
and movable and immovable properties.” 
This stipulation in the sale-deed clearly pro- 
vides for the event which has now occurred. 
The claim of the plaintiffs is thatin addition 
to the remedies and damages provided by 
that stipulation the plaintiffs should be 
entitled to receive the costs of the litigation 
which they incurred in contest with the pet- 
sons who successfully claimed shares of the 
property. In other words the plaintiffs 
desired to add an implied stipulation to the 
terms of the express stipulation which exists 
in the sale-deed. Asthereis a definite prc- 
vision for the damages which the plaintifis 
are entitled to receive in the terms of this 


,, sale-deed, we consider that the plaintiffs 


“have no legal right to ‘receive further 
damages by way of compensation for the 
costs which they have incurred. Accord- 
ingly we dismiss this cross objection. As 
the opposite party is not represented, there 
is no question of costs on the cross-objection, 
- g, Appeal and Cross objection dismissed, 
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' ALLAHABAD HIGH COURT. 
Seconp CIVIL Arpaat No. 65 oF 1929. 
February 11, 1931. ` 
Present :—Mr. Justice Pullan and 
Mr. Justice Niamat Ullah. 
DWARKA PERSHAD AND OTBEBS— 
DEFENDANTS—APPELLANTS 
versus - 4 
ULFAT RAI anD orBE88 PLAINTIFFS— 
DgFENDANT3— RESPONDENTS. 
. Mortgage—Successive  morigagese-Suif on , puisne 
gorigage--Omission to disclose prior mortgage in 
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sale-proclamation—Subsequent suit on prior mortgages 
Maintainability---Civil Procedure Code (Act V of 1908), 
O. XLI, v. 66 (2). 
“Omission by’ a person holding -two, mortgages 
over the same property to have his prior mortgage 
specifically mentioned in the sale-proclamation drawn 
up in execution of a decree passed for enforcement of 
the subsequent mortgage does: not extinguish the 
prior mortgage or preclude him from enforcing the 
same. [p.804, col. 1.5 ] 
Ram Saran v. Abdul Gaffar (1) not followed. 

Second appeal from the decision of the 
Additional Subordinate Judge ` F'arrukha- 
bad, dated the 19th May,1928. ^ 

Mr. H. C. Mukerji, for tha Appellants. 

Mr. P, L. Banerji, for the Respondents. 

JUDGMENT —Thisie a. defendants’ 
appeal arising out of a suit. brought by 
the plaintiff-respondent ‘for enforcement of 
a mortgage-deoad executed by the 2nd 
respondent Mathura Prasad, by sale of the 
mortgaged-property. The appellants are 
subsequent transferees. Both the Courts 


below have decreed the plaintiff's suit 
Hence this appeal, 
The only grovad pressed in appeal 


is that the plaintiff omitted to menticn the 
mortgage now ‘in suit in an earlier suit 
based on ‘a subsequent mortgage, and ho is, 
therefora, precluded from enforcing the 
mortgage which ought to have been but was 
not, mentioned. This question does not 
séem to’ have been raised and argued in 
the Courts below. The judgments of the two 
Couris. are. silent on. that point. We do 
not, however, wish to base our judgment 
solely on that aspect ofthe matter. We 
think the contention must fail on its merits. 

A puisne mortgagee is not bound to 
implead a prior mortgagee, subject to whose 
encumbrance the mortgaged property can 
be sold in enforcement of the subsequent 
mortgage. We failto understand why it i8 
neceesaryfor the subsequent mortgagee to 
declare prior encumbrances in favour of third 
persons or himself. Reliance is placed on 
the judgment of Ashworth J. in Ram Saran 
v. Abdul Ghaffar (1). Thelearned Judge has 
expressed himself in an obiter dictum as fol- 
lows:;--'" Where a person holds two mortgages 
over the same property, he cannot sue on the 
first mortgage alone without foregoing the 
second mortgage. He dan, however, sus 
and eell on a second mortgage, provided that 
he declares the existence of the first mort: 
gage and has it entered in the sale-prcelama- 
tion.” 

The learned Judge has quoted no authority 
statutory or ortherwise in support of hia 
view, nor is it clear whether an omission to 

(1) 114 Jnd. Cas, 38 ;-26 A, L J, 590; A. I, R 488 
A1.378; 804.042, uu 
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declare the prior mortgage will in his view 
preclude the mortgagee from suing on foot 
of such prior mortgage. The learned Judge 
apparently had in mind the necessity of 
prior encumbrances being mentioned in the 
sale-proclemation. We do not think he in- 
tended to lay down that if-a subsequent 


mortgagee did not bave his prior mortgage. 


specifically mentioned in the sale-proclama- 
tion drawn upin execution of decree passed 
for enforcement, of a subsequent mortgage 
the prior mortgage is extinguished or that 
the mortgagee's remedy is barred. We are 
rare ae that the contention, put forward 
before us has. no force. The appeal is 
diemigeed with coste. 


A, Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Letrers PATENT APPEAL No. 153 oF 1929. 
^ January 30,1931. : 
Present:—Sir Grimwood Mears. Kt, Chief 
Justice and Mr. Justice: Sen. 
OHUNNI—DEFENPANT—A PPELLiNT 
- versus * 
Musammat Bibi RAFIUNNIBHA BEGAM 
— PLAINTIPFF— RESPONDENT. 

Cust Proof of existence—Presumption of 
continuance—Wajib;ul-arz—Kvidentiary value—Civil 
Procedure Cede (Act V ef 1908), s. 100—Second appeal 
—Finding of . fact—Misdirection—Interference— 
Landlord and tenant—Custom. 

When a custom is proved to exist the custom must 
be.held to continue and. the onus to prove discen- 
tinuance is on the party asserting it. 

[A custom by which the landlord was ‘entitled to a 
fee from.the ryots settled in the village, on the 
occasion of each marriage or daricha was found to 
exist and upheld by the High Court.] 

The wajib-ul-arz is prima fdeie a record of custom 
and it is not necessary to corroborate the entry therein 
by evidence of specific instances, 

Where the lower Court has misdirected itself, its 
finding is not binding in second appeal, . 

Letters Patent Apreál against the judg- 
ment of Mr Justice Dalal, dated the 7th 
March 1929, under 8. 10 of the Letters 
Patent Appeal Act, in 8.4. No. 805 of 1927, 

Mr. S. B, L- Gaur for the Appellant. 

Mr. A. M. Khwaja, for the Respondent. 


JUDGMENT.—The facts of the cate 
which have’ given: rise to’ this ‘appeal lie 
within & very narrow orbit. The plaintiff 
is zemindar of Mauza  Baghthari The 
defendant, who is a lodh by caste, is a 
reyaya living in the village abadi. Plaintiff 
alleged that, according to’a custcm which 
was recorded inthe wajib-ul-arz prepared 
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atthe time of Mr. Ourrie’s Settlement, 
certain royts settled in the village had to 
pay Re. 1 to the zemindar as bau (the fee of 
a landlord when a daughter of one of his 
tenants is married) on the occasion of each 
marriage or dharicha. The defendant 
married his daughter in January 1925, 
and the customary bau was not paid to the 
zemindar; hence the suit. The defendant 


denied that the custom obtained in the . 


village and pleaded that the waji-bul-arz 
referred to by the. plaintiff was a record 
of contract and rot of custom. The Court 
of first instance’ upon, a consideration of 
the entire evidence came to the conclusion 
that the custom was established. It accorc- 
ingly gave the plaintiff a decree. The 
lower Appellate 
oral evidence produced by the plaintiff 
It held that the waji-bul-arz recorded a 
custom which obtained sixty years before 
suit, but it dismissed the claim upon the 


Court disbelisved: the . 


r 


ground that the plaintiff failed to prove ^ 


the continuance ofthe custom at the date 
of the suit. f 

On appeal, a learned single Judge of this 
Court has reversed the decision of the 
lower Appellate Court and restored that, 
of the Court of first instance. 
contended that the finding arrived at by 
the lower Appellate Court was a finding 
of fact, which could not be displaced by. 
this Oourt in second appeal We are 
cleerly of opinion that the lower Appellate 
Oourt had misdirected itself and that 
its finding was not binding in second 
appeal, Where a custom is proved to exist, 
that custom must be, held to continue, 


It hss been ^ 


wee 


and the onus to \'piéve discontinuance of ^'^ 


that‘custom lay upon the defendant, The 
wajib-ul-arz was prima facie a.record of 
custom, and it was not necessary to 
corroborate the entyy inthe wajib-ul-arz by 
evidence of specific. instances. This was 
held by the Judicial Committee in Digam- 
ber Singh v. Ahmad Said Khan (1), The 
wajib-ul are therefore, was good evidence 
of custom. The defendant had not 
pleaded inhis written statement that the 
custom had fallen into  aesuetude. This 
Court, therefore, was justified in holding 
on the.strength of the entry in the wajib ul- 
arz that the. custom existed and continued. 

We accordingly uphold the judgment of 
this Court and dismiss this appeal with 


costs. y : 
A Appeal dismissed, 
(1) 28 Ind, Cas, 34;37 A 129 ; 13 A,L,, J. 236 ; 19 
C. W. N.393 ; 17 M. L. T. 193: 2 L. W. 303; 21 O. L. 
J. 287; 28 M: L. J. 556 ; 17 Bom. L, R. 390; (1915) M, 
WN, 584; 421, A, 10(P, 0) ^ QU DAE 
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ALLAHABAD HIGH COURT. 
Szconp Crvin APPBiL No. 409 or 1928, 
February 18, 1 31. 

Present:— Justice Sir Shah Muhammad 
Sulaiman, Kr., and Mr. Justice 
Niamat Ullah, 

BAHADUR AND ANOTHAR— DEFENDANTS 
— APPELLANTS 
versus 

His Hiesness Shri Maharaja PRABH 

NARAIN SINGH BAHADUR oF 
BENARES-PLAINTIFF—HRESPONDENT. 

Agra Tenancy Act (III of 1926), ss. 84, 269—Grove 
—Erection of building—Suit fer ejeetment—Jurisdic- 
tion of Civil Court—Limitation—Cause of action— 
Suit properly triable by Revenue Court—Power of 
Civil Court to award relief. 

Section 269, Agra Tenancy Act, 1926, would not 
override the bar of limitation which is placed on 
suits for ejectment under s. 84, of the Act. .The 
plaintiff sued for a declaration and possession of 
Certain land which was originally a grove on the 
ground that the defendants had, without plaintiff's 
permission, begun to construct buildings on a portion 
ofthe grove. There was no allegation, however, that 
any censtruction was made within one year. 

Held,that assuming that the suit could be dispos- 
ed of by the High Court under s. 269, as if the suit had 
been broughtin the Revenue Court which was the 
proper forum, the suit being barred by limitation 
= PR 8. Te fie Oourt could not, grant any relief. 
P. col. 1. 

Held, further, that the suit could not be treated as 
one for the ejectment of a non-ocoupancy tenant 
from year to year, inasmuch as such a suit is exclu- 
sively cognisable by the Revenue Court and an appeal 
in that ease would also be tothe Revenue Oourt. 
Tp. 806, col. 2] 

Section 268 of the Agra Tenancy Act would have no 
application to a case where the Civil Court had dis- 
posed of a matter from which even if broughtin 
the Revenue Court noappeal would have lain to the 
‘Civil Court. [p. 805, col. 2] : 

Ram Iqbal Rai v. Tilesari Kuari (1) referred to. 

Second appeal from the decision of the 
District Judge,  Benares, dated the 9th 
February 1928. 

Mr. K. Verma for the Appellants | 

Messrs. P. L Banerji, Badri Narian and 
Girdadhar Prasad, for the Respondent. 


JUDGMENT.—This is a defendants’ 
appeal arising out of a suit for declaration 
that the defendant has no power to make 
construction, recovery of pcssession and 
perpetual injunction, In ths plaint it 
was admitted that the land in dispute was 
entered in the revenue papers as a grove 
and it was further alleged that for some 
time the trees standing upon it dried up 
and the land became vacant and no fresh 
trees were planted, that the defendants 
without the permission of the plaintiff 
.began to construst a pucca and kuchcha 
heuse on a portion of the plot, which 
action was wrongful, The cause of action 
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was alleged to have accrued in December 
1916 when . the constructions were 
commenced. ` Many pleas were taken in 
the written statement. It was alleged that 
the land was'ün ancestral muafi grove of 
the defendants; that all the trees had not 
dried up and that the land had never chang- 
ed its character as @ grove,as trees were 
stil standing on a large portion of the 
land. It was further pleaded that the 
constructions” complained of were made 
twelve years ago, and the claim was barred 
by the six years rule of limitation. But 
no plea as to want of jurisdiction was 
raised, : 

The first Court found that over half of 
the land occupied formerly by the grove 
old trees still stood and that buildings had 
been made on the eastern portion of the 
land over which there were only a few trees 
left. It came to the conclusion that the plot 
had not lost its character as a grove and 
accordingly dismissed the suit. 

On appeal the learned District Judge has 
affirmed the findings of fact that for about 
half the area to the west of the plot there 
are 15 trees whileon the eastern side there are 
only three trees.and on this portion there are 
no less than four buiidings two of which ap- 
pear to'be quite recent. He came to the 
conclusion that as matters stood now the 
defendants would be prevented from us- 
ing nearly half the lend to the east for 
purely building purposes, and that accorde 
ingly in view ‘of the definition of ‘grove 
land’ given in the new Tenancy Act, the 
land no longer retained the character of a 
grove. He set aside the decree of the first 
Court and decreed the claim. 

On appeal it.is urged for the firat time 
that the Civil Court had no jurisdiction to 
entertain the suit. It has been settled by 
the pronouncement of the Full Bench case 
of Ram Iqbal Rai v. Tilesart Kuari (1) that 
g. 268 of the new Tenancy Act would have no 
application to a case where the Civil Court 
had disposed of a matter from from which 
even if brought in the Revenue Oourt no 
appeal would have lain to thé Civil Court. 
The objection as to the want of jurisdiction 
if well founded; must, therefore, be enter- 
tained, although in vies of the faet that it 
was not raised éarlier the defendants may 
be deprived of their‘costs. 

According to'thé allegations contained 
in the plaint the defendants had the status 
of grove-holders who have converted the 
land into a building site by making con- 

(1) 127 Ind. Cas. 434; (1930) A. L.J. 1033; A.I. R 
1930 All, 713; 14 R, B. 612; L. R. 11 A, 349; Rev, 
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etructions .thetéupon and. ‘have broken a 
condition, Obapter XITof the new Tenancy 
Act deals’ with the righte-and liabilities of 
grove holders, A grove-holder is a non- 
occupancy tenant, presumed to be holding 
under a lease, the term of which expires 
when the,land ceases to be & grove land. He 
is liable to be ejected under s. 84 or on 
the ground that he held under a lease the 
term of which has expired. It is note- 
worthy that the provisions relating to the 
rent-free grantees contained in Ohap. 11 
are not applicable to grove-lande. 

Assuming the finding of the District 
Judge to .be correct that the land has lost 
its character as,à grove inasmuch as it bas 
been built upon, the plaintiff would have 
been entitled to institute a suit under s. 84, 
of.the Tenancy Act for the ejectment of ` 
the defendants on the ground that the 
condition that the character of the grove 
would be retained had been broken and the 
land was being used in a way inconsistent 
with the previous grant. E 

. No doubt the valuation of the suit being 

much more than. Rs, 200 the appeal from 
the decree passed in such a suit, even if 
filed in the Revenue Court, would have lein 
to the Civil Court, and.under s. 269 of the 
Tenancy Act, all the materials being on 
the record the High Court can dispose of 
the appesl as if the suit had been insti- 
tuted in the right Court. But this section 
would not override the bar of limitation 
which ie. plaged on suits for ejectment 
under s. 84 of the Tenancy Act. The 
guit is to be instituted within one year from 
the date when the forfeiture is incurred 
or the condition is hroken. In the present 
case there is no allegation in the plaint 
that any construction was made within one 
year ofthe suit. As already pointed out 
the cause of action, was alleged to have 
accrued in 1916. Thelearned Munsif who 
inspected ‘the locality thcught that some 
buildings were very old and ihat some 
were ofabout 3 or 4 years standing. The 
claim under s 84 would therefore be barred 
by the law of limitation. It is therefore not 
possible for us to give relief to the plaintiff 
on the ground that, although the suit should 
have been instituted in the Revenue Court 
allthe materials being on the record the 
matter should now be disposed of in appeal 
by us. M 

It is next urged on behalf of the plaintiff 
.that as the grove hes lost its character as 
a grove the defendants have become mere 
non: occupancy, tenants holding from.year 
to year and are liable to ejecitment and 
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the right to eject them is å recurring right 
without any question of limitation, 

But even if this position be assumed to 
be correct, the plaintiff's remedy. would be 
to eject the defendants not under s. 84 but 
under s. 86 ofthe Tenancy Act which is 
the eame as the ground mentioned ins. 197 
Bub-3l (e) of the Act treating the defend- 
ants as tenants from year to year originally 
holding grove land the term of which has 
expired. Such a suit, however, is cognisable 
exclusively by the Revenue Court and an 
appeal lies in that case to the Revenue Court 
and not to the Oivil Court. In this view 
ofthe matter it is not possible for us to 
entertain this claim treating it as one for the 
ejeciment of a non-occupancy tenant from 
year to year. 
. The relief as regards the declaration is 
Substantially one as tothe rights ofa tenant 
against the land-holder and was entertain- 


able by the Revenue Court. Similarly under 


8. 85 of the Tenancy Act oven a relief for 
„an injunction could have been asked for 
in the Revenue Court. We may also point 
out that the relief as regards the injunction 


‘is very vaguely worded and merely asks 
for restraining the defendants from doing 
any act prejudicialtothe rights of the plaintiff 
and: does not in-so many words ask for 


restraining them from going on with any 
construction. There is no suggestion that 


there is any reasonable apprehension of 
‘further construction being made on the 


plot. 

Having regard to all these circumstances 
it must be held that the Civil. Oourt had 
no jurisdiction to entertain this plaint. The 
plaintiff's remedy, if any, may be to eject 
the defendants through the Revenue Oourt 
treating them as persons in occupation of 
the land which has lost its character of a 
grove or where a condition has been broken, 
The plaintiff will recover his costs from the 
-defendants in both the Courts below, who 
will bear their own costs in those Oourts,and 
the, plaintiff will bear his own costs of this 
appeal and will pay the costs of the defend- 
ants in this Court including fees on the 
higher scale. 

We accordingly allow this appeal and 
setting aside the decrees of the Oourts 
below direct that the plaint be returned 
to the plaintiff for presentation to the proper 
Oourt if so &dvised. T he costs will be 
taxed as indicated above, 


A. Appeal allowed, 
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ALLAHABAD HIGH COURT. 
O1vin Revision No. 44 oy 1930. 
May 23, 1930. 
Present:—Mr. Justice Sen. 
KALLAN-APPLIOANT 
versus 

NANHE-—OppPosITE PARTY, 
Civil Procedure Code (Act V of 1908), s. 151,0. XLIII, 
v. 1 (f)—Inherent power of Court to set aside ex parte 
decrees—Order setting aside—Revision—Interference. 


The Court hasan inherent jurisdiction to overset' 


its former order, striking out the defence and passing 
an ea parte decree against the defendant and the mere 
fact that the defendant has a right of appeal under 
O. XLIII, r. lel. (f), Civil Procedure Code, from the 
order striking off his defence does not preclude the 
Court below from exercising its inherent jurisdic- 
tion in setting aside an ex parte decree which had 
been wrongly or illegally passed. 

The High Court in its exercise of the revisional 
jurisdiction is reluctant to interfere with an order 
passed by the Court below upon a technical ground of 
either an error of law or an irregularity of procedure. 


Civil revision against an order of the 
City Munsif, Bareilly, dated the 5th Decem 
ber 1929. < 

Mr. G. S. Pathak, for the Applicant, 

Mr. P. M. L. Verma, for the Opposite 
Party. 

JUDGMENT.—This Court in iis ex- 
ercise of the revisional jurisdiction iareluet- 
ant to interfere with an order passed by the 
Court below upon a technical ground of 
either an error of law or an irregularity of 
procedure. The revisional jurisdiction has 
to be exercised with a view to prevent a mis- 
carriage of justice. The order passed by 
the Court below is pre-eminently just. The 
Court had beyond all doubt an inherent 
jurisdiction to overset its former order, 
striking out the defence and passing an 
ex parte decree against the defendant. The 
mere fact that the defendant hada right of 
appeal under O. XLIII, r. 1 cl (f), Civil 
Procedure Code. from the order striking off 
his defence does not preclude the Oourt 
below from exercising its inherent jurisdic- 
tion in setting aside an ex parte decree 
which had been wrongly or illegally pass- 
ed. The present application for revision 
does not satisfy the conditions laid down in 
s. 115 Civil Procedure Code. I accordingly 
dismiss this application with costs 
a gin this Court fees on the higher 
scale. 


A. Application dismissed, 


GHASt RAM V, BAM DAL, 


‘Subordinate Judge, 
.4th February 1928. 
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ALLAHABAD HIGH COURT. 
Sxoonp Civin APPEAL No. 741 oF 1928. . 
January 16, 1931. aed. 
Present:—Mr. Justice Sen and Mr. Justice 
Niamat Ullah. 
Lala GHASI RAM AND ANOTHER— 
DEFENDANTS— ÀÁPPELLANTS 
versus 
Lala RAM DIAL— PLAINTIFF AND OTBE28 
— DEF INDANTS—RESPONDENTS, 

Mortgage—Hxecution of decree—Power of Court to 
direct the order in which properties should be sold— 
Equities—Rejection of application made before pre- 

liminary decree, whether operates as res judicata 
A mortgagee decree-holder has not got an unfet- 
tered right to sell the property in any order he choos- 
es. The Court which has to execute the final decree 
may and ought to prescribe the order in which the 
mortgaged properties are to be sold. When the 
question as to which of the properties has to be sold 
first comes up before the Court, the solution of the 
question will depend upon & determination of the 
equities between the holders of the properties. [p. £08, 


col. 1.] 
‘An order rejecting an application made by a trans- 


feree before the passing of the preliminary decree 
that his property should not be sold first but the 
property of the other transferees should be put up for 
gale first, does not operate;as Tes judicata and pre- 
vent the Court from making such order as it thinks 
fit at the time of sale, 


Second appeal from the decision of the 
Budaun, dated the 


Mr. Akhtar Husain Khan for the Appel- 


lante. 
Mr, G, Agarwala for the Respondants 


JUDGMENT,—This isan appeal by the 
defendants and arises from an order passed 
by. the learned Subordinate Judge of 
Budaun, dated the 4th of February 1928, 
modifying the final decree passed by the 
trial Oourt, dated the 30th of July 1927. 
Hashmat Ali, defendant No.1, and Daud 
Hussin, defendant No. 2, owned cartain vro- 
perties in Mouza Jamoh and Mouza Kar- 
aulia. Hashmat Ali was in possession of 
property in Mouza Jamoh. Ghasi Ram and 
his minor nephew Ved Prakash, defendants 
Nos.(4and5 were the purchasers of the equity 
of redemption in Mouza Karaulia. An ap- 
plication was made by the last two 
mentioned persons in the trial Oourt before 
the passing of the preliminary decree that 
the Court should direct that the pro- 
perty in Mouza Karaulia should not be 
sold. in enforcement of the plaintiff's 
mortgage till the property in Mouza Jamoh 
had been sold. An issue was framed as 
to whether Ghasi Ram, defendant No. 4 
was entitled to get the property of Hashmat 
Ali mortgagor sold first. This issue was 
answered in the negative, and a preliminary 
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decree Was passed without prescribing the 
order in which the mortgaged: properties 
had -to be sold. 

“On an application being made for the 
preparation of the final decree, Ghasi Ram 
applied on the 20th of July 1927 renewing 
his prayer that the order in. which the pro- 
perties should be sold should be indicated in 
the finaldecree and that his property in 
MouzaKaraulia should not be gold till execu- 
tion in respect of the other property had 
taken place. The mortgagee decree-holder 
appears: to have been & consenting party 
tothis scheme. Lala Banarsi Das, defend. 
ant No. 3 who was aleo a subsequent 
transferee of the mortgaged properties did 
not appear in Oourt to contest this ap- 
plication. The trial Court allowed this 
application on the ground that the opposite 
party had no objection. It, therefore, 
directed that the mortgaged properties be 
sold in two lots and that the property in 
: possession of the defendant No. 1 should- 
be sold in one lot before the other pro- 
perty was sold and if thesale proceeds were 
not sufficent to satisfy the decree-holder's 
claim, then the property in possession of 
Ghasi Ram was to be sold. Lala Banarsi 
Das appealed to the lower Appellate Court. 
He contended thatit was not within the 
competence of the trial Oourt to pass a 
final.decree in deviation from the pre- 
liminary decree and to fetter the hands of 
the mortgagee as to the order in whieh 
he might choose to sell the mortgaged pro» 


- perties in enforcement of his claim. This - 


plea found favour with the Appellate Court, 
We areof opinion that ordinarily speaking 
it is not desirable that any conditions should 
be introduced in the final decree which 
might bein form,in substanceor in effect 
inconsistent with the preliminary decree, 
But the law in this respect appears to 
have been stated by the lower Appellate 
Court alittle too broadly. The lower Ap- 
pellate Court observes’ "It ig true that the 
decree-holder has the right to put any pro- 
perty to sale but the other Court has not left 
-his hands unfettered. We are not prepared to 
subscribe to the proposition that a mort. 
gagee-decree-holder has an unfettered right 
to sell the property at his sweet will and 
pleasure in any order that he chooses. 
Oases are conceivable in which, if the 
deeree-holder is allowed to sell the prc- 
perty inany order according to his own 
liking, it might operate seriously to the 
prejudice of other holders of subordinate 
interests in the property. ] 

Stress has been laid that a similar 
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prayer made by Ghasi Ram before the-pass- 
ing of the preliminary decree -has been 
refused and that the order operates as res 
judicata Weare ofopinion that the order 
does not amount to anything more than 
this that Ghasi Ram has no absolute right 
in law to claim that his propety should 
not be sold in the first instance and that 
the property belonging tothe other trans- 
feree should be putup for sale first. The 
order in question, in our view, does not 
operate as res judicata, 

We are further of opinion that we 
ought not to introduce any conditions into 
the final decree which has been passed in 
this case. At the same time, we would 
like to indicate and emphasise that upon 
equitable considerations, the Court which 
has to execute the final decree may and 
ought to prescribe the order in which 
the mortgaged properties are to be sold 
when the question as to which of the 
properties has to be sold first comes up 
before [the Court, the solution ofthe ques- 
tion will depend upon a determination of 
the equities between the holders of the 
properties. 

Subject to the observations contained 
above, we are of opinion that the decree 
passed by the Court below is correct. We 
would accordingly dismiss this appeal. 

We make no order as to costs. 

A. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Oivin Revision No. 498 or 1930. 
February 12, 1931. 

Present :—Mr. Justice Sen. 

Syed IBNE HASAN— APPLICANT 
versus 
DIN DAYAL nap oTHERE— OPPOSITE PARTIES 

Civil Procedure Code (Act V of 1908),0. III, r. 2 (b), 


-0. XXI, r. 89.—Sale in execution— Deposit by person 


looking after zemindari property of judgment-debter— 
Validity— Recognised agent, meaning of. 

A tender bya person whois neither an attorney, 
general or special, nora Vakil or mukhtar for the 
owner of immovable property sold does not comply 
with the provision of O. XXI, r. 89of the Code of 
d aaa and is consequently invalid.  [p. 809, 
col. 1. 

A person looking after the zemindari property of the 
judgment-debtor from time,to time is not a person carry 
ing en trade or business for the judgment-debtor and 
is not, therefore, his recognised agent within the mean- 
ing of O. ITI, r. 2 (b), Oivil Procedure Code. [ibid.] 

Sarvi Begum v. Haidar Shah (1) relied on. 

Oivil Revision against the decree of the 
Extra Additional Subordinate Judge 
Moradabad, dated the 20th May, 1930. 

Mr. Mukhtar Ahmad, for the Applicant. 


Mr, B, Malik, for the Opposite Party, 
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JUDGMENT.—The property belong- 


ing to the applicant was sold in execution. 


ofa decree on the 21st of October 1929. 
One Siraj Ahmad, who did’ not hold 
any special or general power-of-attorney 
from the applicant, deposited the .decretal 
amount and other costs under O. XXI,r. 89 
of the Codeof Civil Procedure on the 12th 
of November 1929, and applied to have the 
sale set aside. Ibne Hasan appeared on 
the scene on the 14th December, 1929. Both 
Siraj Ahmad and Ibne Hasan filed affida- 


vits to the effect that the deposit made. 


by Siraj Ahmad was on account of the 
judgment-debtor, viz., Ibne Hasan. 

The auction purchaser contested the 
claim ən the ground that no valid deposit 
having been made by the judgment debtor 
or by an authorised agent on his behalf 
within the statutory period of limitation, 
the sale was not open to avoidance. The 
learned Munsif acceded to this contention 
&nd dismissed the application; hence this 
application for revision undere. 115 of the 
Code of Civil Procedure. 

It has been held by this Court in Sarvi 
Begum v. Haidar Shah (1) that a tender 
by a person who was neither an attorney, 
general or special, nor a Vakil or mukhtar 
for the owner of immoveable property sold 
does not comply with the provisions of O. 
XXI, ra 89 of the Code of Civil Procedure 
and is consequently invalid. This ruling 
is clearly applicable to the facts of the case. 
It has been contended that Siraj Ahmad 
looks after the zemindarz property belong- 
ing to Ibne Hasan within the jurisdiction 
of the Munsif of Moradabad and must be 
taken to be arecognised agent of Ibne Hasan 
within the meaning of O. III, r. 2 sub-cl. 
(b) of the Code of Civil Procedure. A persen 
looking after the zemindari property of 
the judgment-debtor from time to time is 
not & person carrying on trade or business 
fora party whois not a resident within 
the local limits of the jurisdiction of the 
Court. The decision referred to above is 
clearly applicable to the facts of the case. 


But, even assuming that the Munsif 
had erred in dismissing the applica- 
tion by relying upon the above men- 


tioned ruling, no facts have been brought 
out to attract the operation of s, 115 of 
the Oode of Civil Procedure. The appli- 
cation for setting aside the sale was clearly 
entertainable by the Mun sif. Assuming that 
there has been an error of judgment cn his 
part in rejecting the application, it could 


(1) 13 Ind. Cas, 404; 9 A L, J. 12; 
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not be said that the Munsif had exercised a 
jurisdiction which was not vested in 
him in law or had failed to exercise jurisdie- 
tion or had been guilty of irregularity in the 
exercise of jurisdiction in a way so as to 
affect the merits ofthe case. 

I dismiss this application with costs. 

A. Application dismissed. 


‘ALLAHABAD HIGH COURT. 
Execution BEOOND OivIL APPEAL No, 722 
oF 1929. 

July 2, 1930. 

Persent:—Mr. Justice Niamat Ullah. 
DHARAM SINGH AND ANOTHER— JUDGMENT- 
DERTORS— APPLICANTS 
versus 
SHAH MAL SINGH AND ANOTRER— 
DzosEs-HorsERS—OPPosiTE PanTIES. 

Civil Procedure Code (Act V of 1908), s. 60 (c) — 
Agriculturist, meaning of —Petty zemindar cultivating 
his owa land, whether agriculturist. 

An agriculturist for the purposes of s. 60 (c), Civil 
Procedure Code, is one whose main source of liveli- 


- hood is agriculture. 


It cannot be laid downasa hard and fast rule that 
zemindars, however small their zemindari may be, 
cannot be considered to be agriculturists under any 


. circumstances. Wherethe main source of his income, 


is not what can be reasonably attributed to his 
ownership of land but what he produces by cultivation 
ke is an agriculturist. Each case must depend 
on its own circumstances. 

Shefian v. Hamidullah Khan (1) referred to. 

Execution second appeal from the deci- 
sion of the Subordinate Judge, Muzaffar- 
nagar dated the 4th February 1929. 

Mr. Krishna Murari Lal, for the Applic- 
ants. 

Mr. K. C. Mital, for the Respondents. 

JUDGMENT.—This is an appeal by 
two judgment-debtors, Dharam Singh 
and Munshi, who are brothers, from an 
order of the learned Subordinate Judge, 
Muzaffarnagar, confirming that of a Munsit- 
of that  Distrietwho disallowed an object- 
ion preferred by them, to the attachment 
of their residential house in execution of a 
simple money-decree obtained against them 
by the- reepondents-decree-holders, on the 
ground that they (the judgment debtors) 
are agriculturists whose residential house is 
exempt under s. 60 Civil Procedure Code 
from attachment and sale in execution of 
decree. The lower Appellate Court has 
mentioned, with reference to certain 
evidence, that the appellants are proprietors 
of 27 bighas pakka land, which they them- 
selves cultivate. It observes that “the burden 
of proof was on the judgment-debtors to 
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prove that their main source of income is 
agriculture. All zemindars, however small 
the zemindari may be, cannot be said to be 
agriculturista simply because they cultivate 
land. Section 69 proviso (c) is meant to pro- 
tect the house of agriculturists whose main 
source of income is agricuiture. The 
judgment-debtors-appellants failed to 
prove the extent of their income from the 
zemindari and from agriculture, in order 
to make out that their main source of in- 
come is zemindari, to be entitled to the pro- 
tection of e. 60 cl. (c)." I agree with the 
view taken by the Appellate Court as to who 
should be considered an  agriculturist 
within the meaning of s. 60 ci. (c). It has 
been held by this Court in numerous cases 
that an agriculturiet for the purposes of that 
section is one whose main source of liveli- 
hood is agriculture see for instance Shafian 
v. Hamidullah Khan (1) Iam not, however, 
prepared to accept the view expressed some- 
what.widely by the lower Appellate Court, 
viz, ihat zemindars, however small their 
zemindari may be, cannot be considered to 
be sgriculturists under any circumstances. 
Itmay be that an enterprising zemindar, 
who carries on a prcaperous farm, on a large 
scale, leaving no lands which could be let 


to tenants and be a source of additional 


income to him, cannot be considered to be 
an agriculturist for the obvious reason that, 
though agriculture may be 8 source of 
income to him, itis not his source of liveli- 
hood. If he discontinues cultivation, his 
income derived from the land let to tenants 
will be a sufficient source of livelihood for 
bim. On the other hand, a petty proprietor 
of a few bighas cannot manage to make the 
two ends meet unless he supplements his 
slender means by taking to agriculture and 
cultivating his own land, and possibly other 
land leí to him, The main source of 
his income in such a case is not what can 
be reasonably attributed to his ownership of 
land, but what he produces through his 
personal exertion. No hard and fast rule can, 
in my opinion, be laid down for cases where 
a person cultivates his own land and the 
aggregate income derived from his labour 
and ownership of land is spent on the 
maintenance of himself and his family. 
Each case must depend upon its own cir- 
cumstances. The fact that he cultivates 
his own land and thereby maintains him- 
self andhis family will not necessarily 
make him any the less an agriculturist,. On 
the other hand, if the land, which he cultiva- 


(1) 33 Ind, Cas, 727; 14 A. Li, J. 240, 
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tes if let to tenants, may be considered to be 
sufficient for his maintenance, be will not be 
considered to be an agriculturist only be- 
cause he cultivates the whole of what he 
owns. 

The learned Subordinate Judge has laid 
stress on the question of onus and held that 
the appellants failed to establish that their 
means of livelihood is cultivation and not 
zemindari. While the question'of burden of 
proofcannot beignored an attempt should be 
made in a cass like this to arrive at a de- 
finite finding on the evidence. The fact, 
that the appellants own 27 pakka bighas of 
land, is in my opinior, an indication of the 
extent to which they are maintained by 
sources other than agriculture pure and 
simple. This amount of land iflet to ten- 
ants will fetch sufficient though somewhat 
reducei income for themaintenance of the 
appellants. On the whole I think that they 
cannot be considered to be agriculturists 
within the meaning of s, 60 cl. (c). 

I must notice that Oourts below have 
fallen in a curious inconsistency. The learn- 
ed Munsif exempted. one of the enolosures 
attached by the decrec-holders on the 
ground that it had - been "proved to have 
been used for keeping cattle and implementa 
of husbandry and for agricultural purposes.” 
As regards the rest of the house, he held that 
the appellants not being agriculturists, the 
house is not exempt from attachment. The 
appellants are either agriculturists or they 
ara not. Ifthey are, the entire house and 
other building8 belonging to and occupied 
by them are exempt. If they are not, no 
part of their house or any other building 
owned by them, though occupied by them 
and ueed for agricultural purposes, can be 
exempted from attachment. The exemption 
of part of the premises belonging to the 
appellants was not objected toby the decree- 
holders before the lower Appellate Oourt and 
is not objected to before me. I néed, there: 
fore, take no further notice of that question. 

The result is that this appeal is dismissed 


with costs. 
Having regard to the nature of the ques- 


‘tion involved in this appeal, I grant permis- 


sion to the appellants for a Letters Patent 

appeal which has been verbally asked for 

by the learned Advocate for the appellants, 
As Appeal dismissed. 
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ALLAHBAD HIGH COURT. 
Fresr Orvir, APPBAL No, 424 oF 1927. 
. February 26, 1931. 
Present :—Mr. Justice Mukerji and 
Mr, Justice Bennet. 

RAM SUMERAN DAS AND orH288 
— PLAINTIFFS—ÁPPELLANIBS 
versus 
KODAI DAS AND orHER8— DEFENDANT 
— RESPONDENTS. 

Hindu Law-—Sueccession—Grandfather's grandson 
and brother's grandson—Preference. 

Under the Hindu Law of inheritance grandfather's 
grandson is entitled to succeed in preference to 
brother'e grandsons. 

Kalian Rai v. Ram Chandar (1), applied, 

First civil Appeal from the decision of 
the First Additional Subordinate Judge, 
Gorakhpur, dated the 30tb, July 1927. 

Messrs. B. E, O'Conor, Shiva Prasad 
Sinha and Ram Naina Prasad, for the 
Appellant. 

' Messre, Iqbal Ahmad and Godadhar 
Prasad, for the Respondents. 

JUDGMENT.—This is a first appeal 
brought by the representatives of the 
deceased plaintiff Ram Sumeran Das against 
a decree of the learned Additional Sub- 
ordinate Judge of Gorakhpur dismissing 
the suit of the plaintiff for possession of cer- 
tain zemindari property in five mahals of 
villages Mirpur, Madroha, Keotlaha and Raj- 
pur Dubi, The plaint was accompanied 
by & pedigree and the claim of the 
pisintiff was that one Sant Bakhsh was 
the last owner of the property in dis- 
pute, that Sant Bakhsh died a separated 
Hindu before the Settlement of 1860 
and that Sant Bakhsh was succeeded by his 
two widows of whom one died shortly 
afterwards and the other widow Musammat 
Biranja died at the end of December 1914. 
The plaintiff claimed that on the death of 
Musammat Biranja the plaintiff obtained 
possession of the property in dispute and 
that a mutation order was passed in his 
favour on the 2nd August 1918, But that 
order was subsequently set aside on appeal 
and the opposite-party defendant No. 1 
and 2 Kodai Das and Sat Narain who are 
the grandsons of Pargash the brother of 
Sant Bakhsb, obtained possession. The 
guit was brought on 4th January 1927. 

Four questions have arisen in appeal. 
Firstly whether the pedigree set up by the 
plaintiff is preved? 

Now in the mutation proceedings of 1915, 
the plaintiff claimed en the came pedigree 
and it is apparent on the orders of the Sub- 
Divisional Officer and of the Collector in 
appeal that the defendants did not take 
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any objection to the accuracy of the pedigree 
there set forth. In the present suit the 
defendants have denied the accuracy of the 
plaintiff's pedigree so far as it alleges that 
there is a connection between the family 
of the plaintiffs and the family of the 
defendants and have given evidence that 
the plaintiff is not connected with their 
family and this evidence has been supported 
by the grandnephew of the plaintiff and 
some other members of the family according 
to the pedigree of the plaintiff Reference 
to settlement statements of 1839 and 1850 
indicate that the early settlement of these 
villages such as Mirpur when they came 
under cultivation was made with three 
persons Sahabdin, Brij Mohan aud Guptar 


. Das. Sahabdin is a brother of Sant Bakhsh. 


Brij Mohan represents their branch of the 
family in the pedigree of the plaintiff and 
Guptar Das is the father of the plaintiff. 
The contention of the plaintiff that these 
three personsall belonged to one family is 
supported by the fact that these three 
members were the first persons to settle in 
this villaga. 

A considerable amount of evidence has 
bean given for the plaintiff in support of 
the pedigree, and although some of this 


evidence is not very reliable as is common 


in these cases, we consider that in view of 
the fact that the pedigree was not disputed 
in the mutation cass of 1915, the pedigree 
has been proved. 

The second point which we have to con- 
sider is whether on the pedigree a3 it stands 
and with the sssumption that Sant Baksh 
died as a Separated Hindu, has the plaintiff 
a claim to succeed as heir of Sant Bakhsh 
which is preferential to the claim of Kodai 
Das and Sat Narain defendants Nos, 1 and 
2. This is a pure question of law and 
Gour's Hindu Code of 1929 p. 1332 
gives a table which is admittedly correct 
and in this table the plaintiff comes as No. 
19 in the class of heirs whereas defendants 
Nos, 1 and 2 come as No. 29 in the class of 
heirs. The learned Subordinate Judge has 
made amistake in regard to this and has 
held that the defendants have a preference 
over the plaintiff. As the point is of some 
importance, we may briefly refer to it. 
The lower Court relied on Kalian Rai v. 
Ram Chandar (1) in which a different ques- 
tion was before the Court and on page 135* 
there was an observation which has been 
quoted by the lower Oourt to that effect: 


“Tt may be that the line of each ancestor 
(1)24 A. 128; A. W. N. 1901, 189. 
*Page of 24 A.—|Ed.| 
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of the deceased should be continued down 
to the seventh person." The table, however, 
in the Hindu Oode of Dr. Gour is, in our 
opinion, correct and it shows that this 
matter is not correct. From the propositus, 
the line of the brother should be followed 
down to the brother's son and brother's 
grandson and then the inheritance will 
pass upwards to the grandfather's wife and 
the grand-father and after some other 
relations the inheritance will go to the 
graend-father's son (the brether of the 
father) and continue to the grand-iather's 
grandson and great grandson. The view 
taken by Dr. Gour is laid down by a 
ruling of their Lordships of the Privy 
Oouncil in Buddha Singh v. Laltu Singh 
(2). Now the grandfather's grand-son in 
the present case is the plaintiff and he 
stands as No. 19 a8 against the defendants 
who are No. 29. We accordingly decide 
this point in favour of the plaintiff that 
on the pedigree and on the assumption 
that Sant Baksh died as a separated Hindu 
that he would have a preferential claim 
over the defendants Nos. Land 2, 

The next question which we have to 
consider is whether Sant Bakhsh and his 
brothers Sahibdin Das and Pragas Das 
were jointor separate. Nowitis difficult 
to obtain reliable oral evidence in regard 
to an event which occurred before the year 
1860, that is some sixty seven years prior 
‘to the suit. There is, however, documentary 
evidence and there are admissions. In the 
mutation proceedings of 1915, the plaintiff 
Ram Sumeran Das made a statement in 
which he said that the husband of Musammat 
Biranji was, Sant Bakhsh who was a 
co-sharer in 19 villages. The name of 
` Musammat Biranji was entered in respect 
of five villages. The names of Debi Prasad 
and Nand Kishore were entered in respect 
of the remaining 14 villages. This state- 
ment indicates that the other two members 
of the family Sant Bakhsh and Nand 
Kishore who were then surviving were 
entered for14 of the 19 villages on the death 
of Sant Bakhsh. Further, the plaintiff has 
made no claim in the present suit orin 
mutation for the 14 villages which have 
been in the possession of the members of 
the family rof the defendants from the time 
of the death of Sant Bakhsh. The plaintiff 
is unable to explain why he did not bring 
his claim for all the 19 villages if his con- 


(2) 30 Ind. Oas. 529; 37 A 604; 29 M. L. J, 434; 2 L, 
W.897; 13 A. L. J, 1007; 18M. L. T. 409; 17 Bom. L. 
1022; 20 O. W. N. 1; 22 Or. L. J. 481; (1915) M, W. N. 
R. 772; 42 I, A, 208 (P. O.). 
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tention was correct that Sant Bakhsh died 
a8 & separated Hindu. We consider that 
the fact that only 5 of the 19 villages 
were entered for the two widows of Sant 
Bakhsh is an indication that these five 
villages were given to them for their 
maintenance as Hindu widows in joint 
Hindu family and that it was not a case 
where they succeeded to a life estate. as 
widows of a separated Hindu. There is 
also an order of mutation of 27th. October 
1863 based on a report of the Tahsildar of 
30th September 1863 printed at pages 44 and 
45 ofthe paper-book. Thisreport'states that 
in Mouza Keotlaha there was a2 annas 8 
pie share in the possession of Dabi Prasad, 
Ram Sumeran Das, Ram Kirpal Das sons of 
Pragas Das and the two widows of Sant 
Bakhsh in equal shares jointly which was 
divided and nobody had any objection to that 
The indication therefore would be that up to 
1863 this share of the family. of Sant 
Bakhsh and his two brothers was entered 
jointly and it was only some years after 
his death that there wagB.a separate entry 
made for his two widows. It is also 
further noted in that report that the 
widows were not to have any power to 
transfer the property. We consider ‘that 
the evidence shows that Sant Bakhsh died 
as a member of a joint Hindu family and 
that his widows merely held these five 
villages out of the 19 villages for their 
maintenance. Accordingly on the death 
of the widows, the defendants who are 
members of the joint family to which Sant 
Bakhsh belonged would have the right to 
retain the villages and the plaintiff who is 
a ‘separated member from that family 
would have no right to claim these villages. 
The plaintiff's suit, therefore, would fail on 
this ground. 

The last point is one of limitation. The 
suit was brought little more than 12 years 
after the death of Musammat Biranji. The 
plaintiff relied for his suit being within 12 
years of limitation on the allegation that 
he had been in possession after the death of 
Musammat Biranji until November 1915. 
In his statement made in mutation the 
plaintiff alleged that his son had made 
collection from four tenants and that he 
had taken possession of some rabi crop on 
the sir lands and reaped them. But he 
admitted that Ram Lal the nephew of 
Musammat Biranji was in possession making 
collections in February 1915 at the time 
the plaintiff made his deposition. In the 
civil case the plaintiff did not appear at 
all and merely sent his son to give evidence, 
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The mutation case was filed immediately 
on the death of Musammat Biranji and the 
Sub-Divisional Officer notes that no ques- 
tion of possession arose. The plaintiff does 
not claim to have paid any land revenue 
and no receipts are produced. Two re- 
ceipts are printed in the paper-bookswhich 
indicate that in June 1915 the son of the 
plaintiff collected some rent from two 
tenants. We consider that the plaintiff 
has failed to prove that he obtained pos- 
session of the property in suit after the 
death of Musammat Biranji. Accordingly 
the plaintif's case would fail because he 
brought his suit more than twelve years 
after the death of Musammat Biranji. 

In the result, : we consider that the 
plaintiff's suit fails both on the ground of 
limitation and on. the ground that Sant 
Bakhsh died;as a member of a joint Hindu 
family along with the predecessors of the 
defendants then alive. 


Accordingly we dismiss this appeal with 
costs é 


A, Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
O1vin Revision No. 33 or 1930. 
: "May 23, 1930, 
Prezent: —Mr. Justice Sen. 
WALI MOHAMMAD-—APPLIOANT 
tersus : 
GANPAT AND ANGTHER— OPPOSITE PARTY, 
Contract Act (IX. of 1872), ss. 129, 180—Agreement 
{er preduction of judgment-debto r whenever required 
y Court—Continuing guarantee—Revecation—Valid- 
ity. AN 

An agreement bya surety to producea judgment 
debtor in Vourt on each and every occasion when his 
attendance is called for by the order of the Oourt, is 
acontinuing guarantee within s. 129, Contract Act, 
and may berevoked by the surety with reference te 
any future date of attendance which may be fixed 
ofthe Court. [p. 814, col, 1) 

Civil revision against an order of the 
Judge, Hamirpur, dated the 20th Decem- 
ber, 1929, > > 

.Mr. K, N. Laghate, for the Appellant, 


LEE Ambika Prasad, for the Opposite 
arty. 
JUDGMENT.—Gasnpat and another 


obtained a money-decree from the Court 
of Small Oauses against one Baldeo for 
Rs, 144 and costs on the 3rd of August, 1998, 
The decree-holders applied on the 2nd of 
August 1929, forexecution of their decree 
by arrest of the judgment-debtor. The 
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judgment-debtor was arrested and brought 
in Court on the 3rd of August, 1998. He 
asked for time to pay the decretal amount. 
The Court ordered him to produce a surety 
to guarantee his appearance in Oourt on 
the various and several dates when his 
attendance might be required. Wali 
Mohammad, the applicant, undertook to 
become a surety for him and executed a 
surety-bond on the 3rd of August 1928, He 
stipulated as follows:—'I, the executant 
agree to become surety for the judgment- 
debtor and covenant that I shall produce 
the judgment-debtor in Oourt on each and 
every occaeion when his attendance is called 
for by the order of the Court". The 
Oourt directed that a month's time be 
allowed to the judgment-debtor to pay up 
the decretal-amount and the surety was 
directed to produce the judgment-iebtor in 
Oourt on the 3rd of September 1929, 

The surety appeared in Court along with 
the judgment debtor on the 7nd of Septem- 
ber, 1929, when the judgment-debtor 
deposited Rs, 15 in part payment of the 
decree and prayed for further time up to 
the month of Aghan. The surety applied 
to the Oourt to be released from his con- 
tract of guarantee and protested that no 
further time should be allowed to the 
judument-debtor. The Court refused the 
prayer of thesurety. It aid not discharge 
him from his liability, granted time to the 
judgment-debtor for payment of money 
upto the 21st of October, 1929, and directed 
that the surety should be produced in 
Court on that date. On the 21st of October, 
1929, the judgment-debtor did not appear 
in Court nor did he pay the balance of the 
decretal-amount, The surety appeared 
and submitted that the judgment-debtor 
could not be prevailed upon by him to attend 
the Court. Thereupon the Court directed 
that the surety should be sent to the Civil 
Jail for a period of eix months for non: pay- 
ment of the decretal amount, This order has 
given rise to the present application for 
revision. The judgment of the Court 
below is sketchy and unsatisfactory. The 
crucial question in the case was whether 
the contract entered into by Wali Moham- 
mad was one of continuing guarantee or 
otherwise. In order to determine thig 
question the Oourt ought to have examined 
the terms of the contract. The Oourt 
ought to have addressed itself to the 
further question whether the contract 
came within the definition of a continuing 
gualantee as given in s, 129 of the Indian 
Oontract Act. If the Court held that it 


814 
was a continuing guarantee, a further 
question remained to be answered as to 
whether the guarantor could or could not 
revoke his guarantee as to future transac- 
tions by giving the necessary notice to the 
creditor. These vital questions have been 
completely ignored and. by an arbitrary 
judgment thesurety has been directed to 
be detained in the civil prison for a period of 
Bixmonths. One cannot withhold the 
feeling that the liberty of the King's subject 
has been trenched upon by the Court below 
most unreasonably, and I may add, almost 
oppreasively. 

It is contended that the contract entered 
into by the surety was ofthe natureofa 
continuing guarantee within the meaning 
of s. 129 of the Indian Contract Act, The 
guarantee was evidently given for the 
performance of a series of acts whenever 
they might happen. It extended to each 
and every occasion when the presence of 
the judgment-debtor was to be directed for 
fulfilment of his obligation to pay the 
decretal amount in whole orin part, Under 
8, 130 of the Indian Contract Act a cor- 
tinuing gusrantee may at any time be 
revoked by the surety as to future transac- 
tions by notice to the creditor, The Court 
below is ofopinion that in the absence of 
& special stipulation in the contract of 
guarantee reserving to the guarantor 4 
right of revocation, the said right cannot 
be exercised. If the contract be one of 
continuing guarantee as I hold it to be, 
in the present case, it can be revoked by 
the guarantor as to future transactions by 
notice to the creditor. -The fact that the 
revocation took place a-day before the date 
which had been fixed for the appearance 
of the judgment-debtor in Oourt does not 
in any way militate against the right of 
the guarantor to revoke the guaraates as 
to future transactions, The surety under 
the contract was bound to produce the 
judgment-lebtor in Court on the 3rd of 
September 1929, The surety was not 
prepared to be responsible for the appesr- 
ance of the judgment-debtor in Court 
after the last mentioned date. He was 
quite within his rights to give a notice of 
a revocation of his contract with reference 
to any future date of attendance which 
might be fixed by the Oourt. The Court 
below has not considered the scope and 
effect of es. 129 and 132 of the Indian 
‘Oontract Act, and has erred in holding 
that the-surety was not competent to 
revoke the contract of guarantee with 
'zeference to future transactions, -I am 
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clearly of opinion, that the order passed 
by the Court below directing detention of 
the applicant in Jail for a period of six 
months by reason of the non-appsarance or 
in default of appearance of the judgment- 
debtor on the 2ist ot August 1929 is illegal 
and unjustified. I accordingly allow this 
application, set aside the order of the 
Court below and direct that Wali Mohammad 
be discharged at once. 
A. Application allowed, 


Casz No. 262 or 1928 
AND 
SECOND AppgaL No. 416 or 1928, 
July 4, 1930. . 
Present:—Mr. Justice Mukerji and 
Mr. Justice Bennet. 
RAM PRASAD AND OTBERS—AÀPPL/CANTS 
APPELLANTS 
ver$us 
MITHAN LAL—Puaintirr 
—RxzeroNpENT— OPPOSITE Parry. 

U. P. Land Revenue Act (IIT of 1901), ss. 109, 111 
—Partition proceedings—Objection of previous parti- 
tion—Minor_co-sharers—Decision without appointing 
guardians—Validity—Right to adduce evidence to 
substantiate objection . 

-Ina suit for partition objection was raised that 
‘there wasa previous -partition ‘and separation of 
sharesand that the co-sharers were in separate 
and. adverse possession of their shares. The Assis- 
tant Collector dismissed the objections as 
frivolous though the: objectors had summoned 
witnesesona previous: date of hearing. It also 
appeared that certain minor co-sharers had not been 
properly. represented by guardians. 

Held that asthe objections'' were fundamental 
the Court should have seen that all the co-Bharers 
were properly represented - -before deciding the 
question. 

Held also that in the circumstances of the case 
the objectors should be allowed adduce evidence 
to substantiate their objections. 

Second appeal from the decision: of the 
District Judge, Aligarh, dated the 13th 
January, 1928, 

Messere., Panna Lal and P.S. Gupta, for 
the Appellants. 

Mr. S. N. Gupta, for tb,e Respondents. 

JUDGMENT.—These are two second 
appeals of certsin objàctors in & partition 
suit beforethe Revenue Court. The suit 
was for partition of K/jewat Nos, 1 and 2 
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Mahal Hoti Lal, Mouza Band Abdulhai- 
pur. Theobjections both took the form 


that about 50 years agoa private partition 
of Khewat No. 1 was made between the 


applicants for partition, the ancestors of: 


the different objectora and other persons, 
and that from that date these sete of persons 
had been in separate possession and oc- 
cupation of their respective shares, paying 
land revenue separately and had separate 
proprietary and adverse possession of the 
land of their shares. We may note that 
Khewat No. 2is merely a small area of pre- 
Rare muafiland which goes with Khewat 

0. L, i 

The objections taken were fundamental 
and if allowed would have rendered it 
necessary to dismiss the application for 
partition unders. 109, Land Revenue Act. 
As the objections related to questions of 
proprietary title, they also came under e. 
lll. The course adopted by the Assistant 
Oollector was that laid down ins. 111 (1) 
(c) to enquire into the merits of the objec- 
tions himself. That being sounders 112 
an appeal lay from his decree to the Civil 
Court, The actual order passed by the 
Assistant Ooliector on 12th March 1924 
was that the objections were frivolous on 
the face of it and they were rejected.. That 
order shows that he had not appreciated 


the nature of the objections. On that 


date, on 12th March, no evidence was pro- 
duced by the applicants, but they had 
summoned their witnesses on a previous 
date, the 19th February, 1924, and there 
was no. clear direction on the order-sheet 
that evidence should be producedon the 
12th March. Moreover, there were certain 
minor co-sharers who had not been proper- 
ly represented by guardians on the 12th 
March. It was obviously necessary that 
all the cc-s3harers concerned should be 
properly rapresented before the questions 
raised in the objections could be determined 
by the Assistant Oollector. 

An appeal was taken by the objectors to 
the District Judgeand after various refer- 
ences to this Court, he was directed to 
dispose of thet appeal on the merits. In 
his order of 1340 January, 1928, whichis 
before us now in appeal, the learned District 
Judge considered that he should not allow 
any evidence to be produced by the 
objectors. The only question before us in 
these two appeals is whether that was a 
correct order or not of the learned District 
Judge, Having given our consideration to 
all the facts of the case we consider that it 
would be highly inequitable to prevent the 
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objectors from producing evidence cn ihe 
merits of their objections, 

Accordingly, we allow these appeals and 
we remand thecase to the Assistant Oollec- 
tor through the District Judge in order that 
the parties may have an opportunity to 
produce their evidence on these objecsions 
and for the Assistant Collector to decide 
these objections on the merits. Any party 
who is dissatisfied with the decision of the 
Assistant Collector may of course appeel to 
the District Judge. The costs so far incur- 
red will be costa in the case. 


A. Appeals allowed, 
Case remanded, 


ALLAHABAD HIGH COURT, 
Frast Crvin APPE:L No. 93 or 1930, 
July 29, 1930. 

Present :—Justice Sir Shah Muhammad 
Sulaiman Kr, and Mr, Justica Banerji. 
Thakur KISHAN OHAND SINGH— 
APPLICANT 


versus 
Munshi MUKAN SARUP ano ctazrs— 
' OPPOSITE PARTIES. 

Agra Tenancy Act (ITI of 1926),s. 273—Suit in Civil 
Court—Remission of issue and records to Revenue 
Court—Civil Court, whether entitled to go behind its 
former order and decide the issue itself—Civil Pro- 
cedure Code (Act V of 1908) O. XLVII, r. I—Review— 
Grounds—Omission to consider High Court ruling. 

Under s. 273, Agra Tenancy Act, the Civil Court 
must satisfy itself that the suit relates to an agricul- 
tural holding, before it remitsan issue and submits 
the record to the Revenue Court. After the Revenue 
Courthas reframed theissue and decided it and 
returned its finding the Civil Court cannot go behind 
it. 

Anorder cannot be reviewed merely because a 
ruling of the High Court had not been broughtto 
the notice of the Court on the previous occasion, 

Where the parties and the Oocurt have treated an 
application in the Court below as one under O. 
XLVII, r. 1, Civil Procedure Oode, and a second ap- 
plication for review is dismissed on this ground, it is 
not open to the party to contend in appeal that the 
application was not one under that rule. 

First appeal from an order of the Sub- 
ordinate Judge, Bulandshahr, dated the 
6th February, 1930, 


Mr, S. N. Sethi, for the Applieante. 
Dr. K. N, Katju and Mr. Shiva Prasad 
Sinha, for the Opposite Parties, 
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JUDGMENT.—This is. an appeal from 
an order dated the 5th of February 1930, of 
the Court below cancelling & previous order 
dated the 19th of January, 1929, under 
which an issue was remitted to the Revenue 
Court under s. 273 of the Agra Tenancy 
Act. It is quite clear that at that time the 
Court must have been of opinion that the 
suit related to an agricultural holding and 
therefore an issue had to be remitted on 
the plea of tenancy raised by the defendant. 
The Revenue Oourt on the receipt of the 
record enquired into the matter and record- 
ed its finding and submitted it to the Civil 
Oourt. After the receipt of the finding the 
defendant filed an application without 
indicating under what section it was made, 
in which the Court was asked to treat the 
decision of the Revenue Oourt as being 
ultra vires and to re-hear the case on 
the merits. The learned Subordinate 
Judge entertained this objection and has 
set aside his former order and fixed 
a date for the disposal of the suit. 


Subsequently, the defendant filed a fresh 
application for a review of this last men- 
tioned -order which was resisted by the 
plaintiff on the ground that O. XLVII, r. 9, 
Oivil Procedure Code, was a bar to it. The 
Court below accepted the plaintiff's objection 
and dismissed the application of the defend- 
ant as being barred by-the provisions of that 
rule, There can, therefore, be no doubt that 
both the plaintiff and the Oourt below 
treated theorder of the 6th of February, 
1930.as having been made under O. XLVII,r. 
4,'Civil Procedure Gode, and it was on that 
ground alone that a subsequent application 
of the defendant was dismissed, i 


It, therefore, seems to us that we cannot 
allow the plaintiff now to change his 
ground ana urge for the first time before 
us that his previous application had not 
been under O. XLVII, r. 1 at all. 


If the order passed wasunder O. XLVII, 
there can be no question that an appeal 
lies from the order granting the applica- 
tion. : 


On the merits this appeal must succeed. 
In the first place, the application was made 
by the plaintiff beyond time and there was 
no prayer for extension of time. It is also 
clear that the ground urged on his behalf 
was a ground which he could have known 
if he had been diligent and careful In 
the second place, the Court below has acted 


{ KISHAN GHANO SINGH V, UKAN SARUP.. . 


132 I. O. 1931 


wrongly in reviewing-its former order 
merely on the ground that-a ruling of this 
High Oourt.had not been brought to its . 
notice on the previous occasion, This itself 
is not a sufficient ground for his thinking 
that the holding was not an agricultural 
holding. Lastly, it seems to us doubtful 
whether it was open to the Court below to 
cancel its previous order after the Revenue 
Court had enquired into the matter and 
submitted its finding under s. 273. It was 
for the Oourt to be satisfied that the suit 
related to an agricultural holding. before 
it remitted: an iseue and submitted the 
record to the Revenue Court for decision. 
After the Revenue Court reframed the issue 
and decided it and returned its finding, 
the Oivil Oourt could not go behind it. The 
section provides that the Oivil Court shall 
then proceed to decide the suit and accept 
the finding of the Revenue Court on the 
issue remitted to it," As the language of 
the section stands, the Oivil Court is bound 
to accept it. That question should be taken 
to have been finally settled so far as the 
trial Court was concerned. It is not absolu- 
tely necessary to decide this point finally, 
but we are inclined to think that it would 
be too late for the trial Oourt to go back upón 
its previous order after the Revenue Court 
had gone into the matter and recorded ita 
finding in favour ofone party. Of course, if 
the Court below acted wrongly, the mistake 
can be rectified’ on appeal. On all these 
grounds we must allow this appeal and 
setting aside the order dated the 6th of 
February, 1930 direct the Court below to 
dispose of this case according to law. The 
appellant will have his costs of this appeal 
from the respondents. ' 


A. Appeal allowed, 
Case remanded 
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RANGOON HIGH COURT. 
Fixer Orvit APPRAL No. 19 or 1930, 
March 4, 1921. 

Present :—Bir Arthur Page, Kr., Ohief 
Justize, and Mr. Justice Das. 

D. PAOKIRISAWMY PILLAY 

i l —APPELLANT 
versus 
V. P. DORASAWMY PILLAY AND 


OTHERS— RESPONDENTS, 

Hindu Law—Joint family—Co-parcenary—Family 
arrangement between Sudra and his illegitimate sons— 
Property given to sons, nature of—Grandsons rights 
by birth, ` 

Where a Hindu Sudra who had a daughter and 
seven illegitimate sons executed a deed of indenture 
in respect of his self-acquired property, which emboai- 
ed and gave effect to a family arrangement whereby 
in consideration, inter alia, of the sons foregoing any 
claim that they might have had to their father’s 
property, and undertaking a personal obligation 
jointly and severally to pay their father's debts, 
the father effected an out and out transfer of the 
property to the seven sons as joint owners thereof: 

Held, that the principle of Hindu Law that if self- 
acquired property is gifted by the father to the sons, 
the latter take asco-parceners, had no application 
to the case as the transaction was not one of gift, 
and the sons net being co-parceners in respect of 
the property transferred to them, the son’s sons did 
not acquire any interest in such property by birth: 
(p. 821, col 2.] 

Mauddun Gopal Thakoor v. Ram Buksh Panday (1), 
Hazari Mall Babu v. Abaninath Adhurjya (2), Lal 
Ram Singh v. Deputy Commissioner of Partabgarh 
(3), Sadu v. Baiza and Genu (4), Jogendro Bhupati 
Hurrochundra Mahapatra v. Nityanand Man Singh 
(5), Shamu Bin Shripati v. Babu Aba Kalwat (6) and 
Myna Boyee v. Ootaram Myaram and Taukooram (1), 
referred to. 

Co-parcenery ina joint Hindu family, except in the 
case of an adoption, comes into existence as the result 
of the birth ofa co-parcener, and cannot be created 
by contract or in any other way. [p.818, col, 1.] 

Legitimate sons in an undivided Hindu family 
governed by the Mitakshara at birth become co-par- 
ceners with their father in the ancestral property 
of the family; but illegitimate sons never can acquire 
at birth or in any other way ʻa right of eo-parcenery 
with their father. [ibid.] i 

First civil appeal from the judgment of 
the District Court, Amherst, in Civil 
Regular No. 28 of 1929. 

Mr. Hay (with him Mr. Menon), for the 


Appellant. : 
Mr. N. M, Cowasjee (with him Mr. Jaga- 
nathan), for the Respondents. 


l JUDGMENT. . 

Page, C.J.—1n this appeal some interest- 
ing and abstruse questions of Hindu Law 
have been canvassed before us, but, in my 
opinion, the case turns upon the construction 
ofasimple agreement by which the rights 
of the parties are determined. 

S. Packirisawmy Pillay was a Sudra, 
governed by the Benares School of Hindu 
Law. He possessed self-acquired property, 
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movable and immovable, of considerable 
value. He had issue one legitimate daugh- 
ter, andseven illegitimate sons, some by 
one concubine, and some by another. 

“It appears that he was under the impres- 
sion that he and his daughter and his 
seven illegitimate sons were co-parceners 
in a joint Hindu family. It is common 
ground that in taking this view he was 
Is is elementary law 
thata Hindu father is dominus rerum and 
absolute owner of hisself acquired property, 
and can dispose ofit in any way that he 
chooses. The whole of the property of 8. 
Packirisawmy Pillay being sel'-aequired 
property, it is uunecessary to discuss his 
right to dispose of any ancestral property 
that he might bave possessed; and upon 
that subject I refrain from expressing any 
opinion, 

For the purpose of the present appeal it 
may be assumed, without deciding, that 
save a8 provided under the Mitakshara, 
Ohap. I, s. 4, para. 1, where a Hindu 
father by Will or inter vivos transfers his 
self-acquired property by way of gift to 
his sons whoia the absenceof a transfer 
by the father would takethe property 
by way ofinheritance,. the sons after the 
death of the father hold the property as 
co parceners ina joint Hindu family, at 
any rate where the father had indicated 
an intention that the sons should take it as 
ancestral property; see Mitakehara, Ohap, 
I, s. 4, para 1, “whatever else is acquired 
by the co-pareener himself without detri- 
ment to his father’s estate, or as a present 
from a friend, or a gift at nuptials, does 
not appertain to the eo-heire;" Muddun 
Gopal Thakoor v. Ram Buksh Panday (1), 
Hazari Mall Babu v. Abaninath Adhurjya 
(2), and Lal Ram Singh v. DeputyCommis- 
sioner of Partabgarh (3). The foundation 
of this strange doctrine I apprehend to 
be that the sons should not be at liberty 
after the father's death to dispose of the 
property ast pleasure, and in that way 
deprive the grandsons of the benefits which 
they might fairly expect to receive as 
co-parceners in a joint Hindu family. ít 
may further be assumed that in such cir- 
cumstences after the father’s death his 
illegitimate sons and his legitimate sons 


(1) (1863) 6 Sutherland W. R. 71. 
(2) 18 Ind. Oas. 625; 17.0. W. N. 280; 17 0. L.J. 


38. 

(3) 76 Ind. Cas. 922; 50 I. A. 265; (1923) M. W, X. 
591: A. I. R. 1923 Q. 0.160; 90. & A. L. R. 346; 21 
A, L. J. 777; 26 O. C. 257, 33M. L. T. 355; 45 A. 596; 
9 00. L. J. 513; 47 M. L. d. 260; 290. W, N.86 (P. O} 
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would be regarded as co-parceners in a 
joint Hindu family in respect of the prop- 
erty 80 acquired, though it may be not 
in equal shares. [Sadu v. Baiza and Genu 
(4, and Jcgendro Bhupati Hurroch- 
undra Mahapatra v, Nityanand Man 
Singh (5)) For reasons that I shall 
state hereafter itis unnecessary to decide 
in the present case, and I refrain from 
expressing an opinion as to whether the 
High Oourt of Bombay in Shamu Bin 
Shripati v. Babu Aba Kalwat (6) was right 
“in holding thatthe doctrine to which I 
have referred would apply where the only 
sons of the father surviving at his death 
are illegitimate sons by one or more con- 
cubines. Clearly it would not apply where 
the sons were the issue of an adulterous 
or a merely casual intercourse. 

Among the regenerate classes an illegiti- 
mate sou possesses only a right to main- 
tenance, and has no rights of inheritance; 
but with respect to Sudras because of the 
notion that they are less continent and 
controlled in their matrimonial relaíions, 
the curious doctrine exists in Hindu Law 
that the illegitimate sons, if dasiputras, 
possess certain rights of inheritance to 
their father's ceparate property and after 
the father’s death are entitled to claim a 
share in the joint family property. During 
his father's lifetime, however, a dasiputra 
has no right to, or interest in, the eeparate 
property of his father which he can dispose 
of as he wills. Co-parcenery in a joint 
Hindu family, except in the case of an 
adoption, comes into existence as the result 
of the birth ofa co-parcener, and cannot 
be created by contract orin any other way 
[Myna Boyee v. Ootaram Myaram and 
Taukooram (7)] Legitimate sons in an 
undivided Hindu family governed by the 
Miteakshara at birth become co-parceners 
with their father in the ancestral property 
of the family; but illegitimate sons never 
can acquire at birth orin any other way 
aright of co-parcenery with their father. 
In the Mitakshara, Ohap. I, s. 12, it i8 pro- 
vided that “even a son begotten by a Sudra 
on a female slave may take a share by the 
father’s choice. But if the father be dead 
the brethren should make him partaker 
of the moiety ofa share, and one who hes 
no brothers, may inherit the whole property 
cera of a daughter's son." Again, 

( : 


- (5) 18 Č. 151; 171. A. I28; 5 Sar. P. C. J, 596 (P. O.) 
(6) 110 Ind. Cas. 116; 52 B. 300; 30 Bom. L. È, 438; 


A. I. R. 1928 Bom. 153, 
(1) 8 Moo. I. A. 400 at p. 420; 2 W. R. 4 P. C. 2 M, 


H. O, R. 196; 1 Suth 452; 1 Sar, 797 (P. C. 
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"the son begotten by a Sudra on a female 
tlave obtains a share by the father's choice 
cr athis pleasure. But after (the demise 
of) the father, if there be sons of a wedded 
wife, let these brothers allow the son of the 
female slave to participate for half a share, 
that ie, let them give him half as much as 
is the amount of ove brother's allotment,” In 
Jogendro Bhupati Hurrochundra Mahapatra 
v. Nityanand Man Singh (5)at page 155* Sir 
Richard Couch commented upon these pas- 
sages as follows :—“Now, it is observable 
that the first verse shows that during the 
life-time of the father the law leaves the 
son to take a sbare by his father's choice, 
and it cannot be said that at his birth he 
acquires any right to share in the estate 
in the same way as alegitimate son would 
do. But the language there is very distinct, 
that “if the father be dead the brethren 
should make him partaker of the moiety of 
ashare.” So in the second verse the words 
are that the brothers are to allow him ‘to 
participate for half a share’ and later on 
there is the same expression :—"The son of 
the female slave participates for half a 
share only.’ In these circumstances I 
should require further argument before I 
give my assent to the view that wherea 
father transfers inter vivos his separate pro- 
perty to his illegitimate sons, on the 
father's death they hold the property, not 
88 separate property, but as co-parceners of 
ancestral property in a joint Hindu family. 
In the present case, however, it is unneces- 
sary io express a decided opinion on the 
subject, having regard to the facts disclosed 
in the evidence.” 

On the 9th of December 1504 S. Packiris- ^ 
awmy Pillay, for himself and his daughter, 
and his sons executed an indenture in the 
following form :—‘This Indenture made 
this 9th day of December 1904 between S. 
Packirisawmy Pillay, son of thelate Thanno 
Pillay, trader, on behalf of himself and 
Parwethy Ammal, a minor, his daughter, 
both residing in Nayabusti, 4th Division, 
Moulmein, of the one part and (1) P, Go- 
Vindasawmy Pillay, (2) P Subramonien 
Pillay, (3) P, Dorasawmy Pillay, (4) P. Moor- 
gassen Pillay; (5) P. Ramachandram 
Pillay ; (6) P. Uthrapathy Pillay, and (7) 
P. Ganapathy Pillay, sons of the said S. 
Packirisawmy Pillay (the two last named 
who are minore, represented by their four 
brothers first named) of the other part. 
Whereas the said S. Packirieawmy Pillay 
who is of the Sudra caste and governed by 
the Mitskshara Law has one daughter the 
T*Pagedl8 Qe[Bh 7. 000 0B 
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said.Parwathy Ammal, unmarried, still a 
minor, born of his deceased married wife 
Sampeornam Amah and the seven sons 
above named born out of wedlock, And 
whereas the said daughter and sons are, 
by the law applicable to them and their 
said father as members of an undivided 
Hindu family co-parceners with their said 
father in all the property both movable 
and immovable acquired and possessed 
by him and by them up to the date of these 
presents a complete list whereof (a rice mill 
at Mudon alone excepted) is given in the 
first, second and third’ schedules hereto 
attached and which is now after allowing 
for bad debts of the estimated value of 
rupees twohundred thousand. And whe- 
reas there is now dueand payable by the 
said family the sum of one lac of rupees to 
the parties whose names are given and as 
set out in the fourth schedule also hereto 
attached. And whereas the said S, Packi- 
risawmy Pillay is failing in health and is 
desirous on behalf of himself and his 
daughter of severing the cc-parcenership 
80 far as it subsists between them and his 
said seven sons and his said sons are ready 
and willing to such severance. And where- 
as it has been agreed between the said S. 
Packirisawmy Pillay and his said sons that 
they shall partition the said joint family 
property and that he shall retain for 
himself and his said daughter as their share 
in severalty the sum of twenty five thou- 
sand rupees in cash and four thousand 
rupees worth of jewellery as detailed in 
Sch. II hereto attached and that the free- 
hold and leasehold hereditaments and the 
outstandings comprised in the Schs. I and 
III (A, B and O) shall henceforth be taken 
and held by his said seven sons as their 
joint property as an undivided family on 
their own and joint account. Now this 
indenture witnesseth that in pursuance of 
the aforesaid agreement in this behalf and in 
consideration of the said S. Packirisawmy 
Pillay being allowed to take for himself 
and daughter the whole of thesaid sum of 
twenty-five thousand rupees and four thou- 
sand rupees worth of jewellery which his 
said sons hereby agree to and hereby assign 
to him their undivided shares therein and 
also in consideration of the respective 
covenants entered into by the said parties 
with each other as hereinafter contained, he 
the said S. Packirisawmy Pillay according 
to his and his daughter’s share and in- 
terest in the freehold and leasehold here- 
ditaments and other property hereby 
intended to be respectively granted, 
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assigned &ud transferred, doth, on behalf 
of himself and his said daughter grant, 
assign and transfer unto and to hie said 
seven sons collectively and their respective 
heire, executors, administrators and assigns 
as the case may require all and singular the 
fresholds and leaseholds and other prop- 
erty described anc comprised in the said 
Schs. I and III (A, B and O) to have and to 
hold the said fresholds and to hold the said 
leaseholds unto the use, as regards the fres- 
holds, of his seven sons their heirs and assi- 
gns and, as regards the leaseholds and other 
property sat out in the said Schedules unto 
his said seven sons their executors, adminis- 
trators and assigns. And all the estate 
right, title and interest of him the said B. 
Packirisawmy Pillay and of his daughter 
Parwathy Ammal in the said fresholds, 
Leaseholds and other property and the said 
S. Packirisawmy Pillay for himself and his 
heire, executors and administrators doth 
hereby covenant with his aforesaid seven 
sons that he or they will on his daughter 
attaining her majority get her to confirm 
the grant, assignment and transfer of her 
undivided interest in the aforesaid property 
by these presents made or intended to be 
made by him on ber behalf and that both 
he and she will at all times hereafter at the 
request and cost of the said seven sons or 
the survivors of them orother their repre- 
sentatives or assigns will do or cause to be 
done or executed all such acts, deeds and 
things whatsoever for further and more 
perfectly assuring them asjoint undivided 
owners of the said property and that 
failing to get such confirmation he, the said 
S. Packirisawmy Pillay and his heirs, exe- 
cutors and administrators will indemnify 
his said sons against any claim she may 
prefer or cause to be preferred for a share 
in thə same. Andthey thesaid seven sons 
do hereby for themselves and the survivors 
of them or other their representatives 
covenant with the said S. Packirisawmy 
Pillay (1) that they now have and will make 
no claim to any share in the said sum of 
twenty-five thousand rupees or in the four 
thousand rupeas worth of jewellery before 
mentioned and that he thesaid S. Packirisa- 
wmy Pillay may draw and receive and die- 
pose ofthe same as he thinks fit, (2) that 
they will pay off the debts amounting to 
one lac of rupees set out in the fourth Scho. 
dule hereunder written (3) that they will 
continue as between themselves and in 
regard to the property set out in the firat 
and third sehedules an uudividei family 
the two eldest sons for the time being to 
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be Managers and that if any one of them 
shall desire to eepsrate from euch undivic~ 
ed family he shall only do so on the cor- 
dition that he will accept from his co-par- 
ceners for his undivided share the sum of 
rupees five thousand only. 

In witness whereof the said parties to 
these presents. have hereunto set their 
hands at Moulmein on the day and year 
hereinbefore written.” 

The indenture was éxecuted by the five 
sons who then were major, for themselves 
and the two minor sons. On the 18th 
December 1904 8. Packirisawmy Pillay 
died. The debts were duly paid by the 
sons, and from 1£04 to 1913 the property 
was managed by thetwoelder sons on 
behalf of them all. i 


In 1913 the two minor sone, who bad 
then attained their majority, filed a suit 
(No. 25 of 1913) in the District Oourt of 
Amherst for partition of the estate, and on 
the 25th February 1914 a decree was pass- 
ed in favour of the plaintiffs for Rs, 5,000 
each. It appears, however, that in fact 
after the decree the seven brothers remained 
joint and undivided. 

In August 1915 the plaintiff, who is the 
legitimate son of P. Doraisawmy Pillay, ore 
of the seven illegitimate sons, was conceiv- 
ed. Onthel2th November 1915 the seven 
gone agreed to partition the estate, and sub- 
mitted their differences to arbitration. On 
she 10th December an award was made 
pursuant to the submission; and on the 15th 
December 1915 in Suit No. 147 of 1915 a 
decree was passed embodying the terms of 
the award, and effecting a partition of the 
property between the seven sone, Both the 
submission to arbitration and the award 
were signed by all the seven sons, and under 
the award the sons consented to the cancel- 
lation of the indenture of the 9th December 


1504. 

On the 15!h May 1916 the plaintiff was 
born. On the Ist June 1926 the father of 
the plaintiff, P. Doraisawmy Pillay, not- 
withstanding that he had been a consenting 
party to the submission and the award, 
brought a suit in the District Court of 
Amherst (No. 35 of 1926), in which he 
sought inter alia to set aside the award and 
the decreeembodyingits terms on the ground 
of fraud. On the 10th December 1925 the 
suit was diemissed ; and cn ihe 2lst De- 
cember 19?7 the appeal therefrcm was also 
dismissed, 

On the l7th June 1929 the plaintiff 
filed the present suit in forma pau~ 


PACKIBISAWMY PILLAY v. V. P. DORASAWLY PILLAY. 


132 I. C. 1931 


peris, impleading as defendanis His 
father and the two other surviving sons of 
8. Packirisawmy Pillay, and the widows 
of three of the other sons who had died, 
one son haying died without leaving any 
heir. The fifth defendant Sundarath Am- 
mal one of the widows alone contested the 
suit. The plaintiff inter alia prayed for a 
declaration that the indenture of the 9th 
December 1904 was binding upon the 
parties thereto, and that they had no right 
to revoke the same or partition the prop- 
erties therein referred to. He further 
claimed that the award was bad in law, 
and in any event that he was entitled to 
a share of the properties thereby parti- 
tioned as co-parcener with his father and 
the other sons of S, Packirisawmy Pillay. 
The learned District Judge diemiesed tle 
suit. 

The question that falls for determination 
is whether, applying the principles of law 
that I have stated to the facts of the pre- 
sent case, the appellant is entitled to 
succeed. 

Now, it wasnot pretended or contended 
that the plaintiff obtained any right to or 
interest in the property otherwise than as 
a co parcener in a joint Hindu family con- 
sisting of himself and the seven illegitimate 
sons of S. Packirisawmy Pillay. 

Further, it was the common case of all 
parties to the appeal that neither the . 
plaintiff nor anyof the seven sons of S. 
Packirisawmy Pillay were co-parceners in 
a joint Hindu family with 8. Packirisawmy 
Pillay during his life time. 

It was also common ground at the trial 
that therighis of the parties depended 
upon the terms of the indenture of 
9th December 1904. Obviously that must 
be so, inasmuch as 8. Packirisawmy Pillay 


„in his life-time was at liberty to dispose of 


his separate property as he chose,and in fact 
transferrzd and divided it among his sone, 
his daughter and himselfon the terms set 
outin the indenture. 

it follows, therefore, that unless the 
plaintiff can establish that under the in- 
denture of the 9th December 1904 8. 
Packirisawmy Pillay transferred inter vivos 
by way of gift to his seven sons property 
which they would have inherited as co- 
parceners inter se on 8. Packirisawmy 
Pillay’s death without having exercised 
his unfettered right of disposal of the 
property during his life-time, the suit must 
fail. I am clearly of opinion that neither 
in form nor in substance did the indenture 
of the 9th December 1504 eifect a transfer 
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of the property of 8. Packirisawmy Pillay 
to his sons by way of gift. In form the 
indenture plainly was a contract whereby 
inter alia the father for valuable ¢nsidera- 
tion transferréd his estate and interest 
in his self-acquired property, other than 
that retained by his daughter and himself, 
to his sons jointly as absolute owners 
thereof, In the indenture it is stated 
that S Packirisawmy Pillay was anxious to 
sever the cc-parcenery so far as it subsisted 
between them (that is S. Packirisawmy 
Pillay and his daughter and his seven 
sons) and that his said sons were ready and 
willing to effect such severance. It was 
further stated therein that it was agreed 
between the iather and his seven cons that 
they should partition the property; that 
the father should retain for himself and 
his daughter Ra, 25,000 and Rs. 4,000 worth 
of jewellery, and that the seven sons should 
take and hold the property set out in Sche. I 
and IIL(A, B and €) as their joint prop- 
erty 88 an “undivided family on their 
own and joint account". In the operative 
part of the indenture, S. Packirisawmy 
Pillay "according to his and his daughter's 
share and interest in the freehold and 
leasehold hereditaments and other property 
hereby intended to be respectively grant- 
ed, assigned and transferred, doth, oa be. 
half of himself and his said daughter, 
grant, assign and tranefer unto and to his 
said seven sors collectively and their 
respective heirs, executors, administrators 
and assigns as the case may require all 
end singular the freeholds and leaseholds 
and other property described and com- 
prised in the said Schs. I and Ill 
(A, B and O) to have and to hold the 
said freeholds and to hold the said lease 
holds unto the use, as regards freeholds, 
of his seven sons, their heirs and assigns 
and, as regards the leaseholds and other 
property set out in the said Schedules unto 
his said seven sons, their executors, 
administrators and aesigns.” S. Packiri- 
sawmy  Pillay further covenanted to do 
or cause to be done or execute all such 
acts, deeds and things whatsoever for 
further and more perfectly assuring them 
as joint undivided owners of the said 
property. In consideration of the transfer 
of the said property tothem the seven sons 
personally covenanted that they would make 
no claim upon the property retained by 
their father and his daughter and would 
pay the debts atnounting to a lakh of rupees 
83 provided in the deed,and further that they 
would continue as between themselves and 
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in regard to the property set out in the 
first and third Schedules as an undivided 
family the two eldest sonsfor the time 
being to be managers; and that if any one 
of them should desire to separate from 
such undivided family he should only do 
so on the condition that he would accept 
from his eo-pareeners for his undivided 
share the sum of rupees five thousand 
only. 

In my opinion,the indentureembodied and 
gave effecttoafamily arrangement where- 
by in consideration inter alia of the sons 
foregoing any claim that they might have 
had to their father’s property, and under- 
taking & personal obligation jointly and 
Beverally to pay their father’s debts 
amounting to a lakh of rupees, the 
father effected an out and out transfer of the 
property to the seven sons as joint owners 
thereof. 

Having regard to the terms of the in- 
denture I find it difficult to understand 
how it can reasonably be eontended that 
the indenture of the 9th December 1904 
was or amounted to a gift by S. Packirisa- 
wmy Pillay of the property therein transfer- 
red to the sons orthatbyreason oftheterms 
thereof the seven Bons after 8. Packirisaw- 
my Pillay’s death held the property as co- 
parcanersin a joint Hindu family. A co-par- 
ceneryasIhavesaid cannot be created by 
contract,and the terms of the third covenant 
by the sons are inconsistent with the terms 
and conditions under which co-parcenera 
hold property in a joint Hindu family. In 
my Opinion after the death of the father it 
was competent for the sons to whom the 
property had been transferred jointly by 
mutal consent to partitionor divide among 
themselves the property transferred to them 
under the indenture. Iam further of opi- 


nion that there is no ground for 
contending that the contract was 
entered into by the parties thereto 
for the bonefit of or as trustees for 


the plaintiff, or that the plaintiff is entitled 
to enforce it. The fact that the seven sons 
undertook a personal obligation to dis- 
charge the debts of the father, in my 
opinion, is. fatal to any such Gontention. 
I am of opinion that the reason for launch- 
ing the present suit was that the plaintiff's 
father having failed to obtain a decree 
setting aside the award, determined to 
make a further attemptin this way to 
ebtain more than the share that he was 
entitled to under the award to which he 
had submitted and. given his written 
consent, The attempt fails, and the appeal 
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will be dismissed with costs. The appel- 
lant will pay the Court fees ag provided 
in the Codeof Oivil Procedure, We certify 
jor two Counsel. 

Das, J.— I coneur, 

a. Appeal dismissed, 





RANGOON BIGH COURT, 
FULL BENCH, 
OCutmiNat REFERENCE No. 1 or 1931. 
February 16, 1931. 
Present.—Bir Arthur Page, Kt., Chief 
Justice, Mr. Justice Das and 
Mr. Justice Otter. 

EMPEROR-RzrZzREE 
versus 
MAUNG BA THON AND ANOTHER — 


RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), ss. 435, 
436, 488—Order for further enquiry—Powers of 
Magistrate—Giving directions as to mode of inquiry— 
Legality—Discretion of Magistrate to issue process or 
hold trial— Enquiry’, meaning of—Report under s. 448, 
when tobe made, 

A Subordinate Magistrate directed to make further 
enquiry into a warrant case by an order made under 
s. 436 of the Criminal Procedure Code has all the 
powers A a for by Chap, XXI of that Oode. [p. 
831, col, 1. 

When an order for further enquiry is passed no 
directions or instructions can lawfully be given to 
the Magistrate as to the manner in which he should 
conduct theinquiry. Itis the function of the Magis- 
trate te determine whether or not process shall issue 
or a trial take place, and his discretion in the matter 
is not to be fettered by instructions or directions 
from any quarter. In holding the further inquiry the 
Magistrate will be at liberty to conduct the inquiry 
in his own way, provided he conforms to the pro- 
visions of the Code. Hecan examine such persons 
(whether or not they were examined in the course of 
the previous enquiry), and take such further or other 
steps for the purpose of ascertaining whether or not 
process should iseue or a charge should be framed as 
are permitted by law, and as he deems to be advisable 
orhe may determine the matter upon a reconsidera- 
tion of the same materials as were available when the 
earlier order of dismissal or discharge was passed, in 
the light of the observationa of the revising officer 
and at the conclusion ofthe enquiry the Magistrate 
will decide according to law whether or not process 
: shall issue, oran order of committal be made, ora 
trial be held, as the case may be. [p. 830, col. 2.) 

Narayanaswamy Naiduv. Emperor (1), In re Hari 
Dass Sanyal v. Saritulla (2), King Emperor v. Po Yin 
(4) and Subal Chandra Namadas v. Ahabulla Sheikh 
(7), referred to. . i 

Page, C. J.—In cases to which e. 436, Criminal Pro- 
cedure Code,is applicable a Sessions Judge or District 
Magistrate is competent under s. 438 to report the 
result of the examination of the record to the High 
Court for such orders as the High Court may deem 
fit to pass under s. 439. Buta report ought not tobe 
made to the High Court under s 438 on matters of 
fact, or unless the examination of the proceedings 
in the inferior Court discloses a question of law which 
the Sessions Judge or District Magistrate thinks 
would more properly be determined by the High 
Court. [p. 830, col. 1.] 
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Opinion of Wallis, J, in Narayanaswamy Naidu v. 
Emperor (1), dissented from. 

Section 436 has no application to trials, but relates 
to proceedings antecedent and preliminary to a trial 
the object of which is to asceriain whether or nota 
trial shall take place, [p. 829, col, 2.) 

Oriminal Reference arising ia Criminal 
Revision No, 198 of 1930 at Mandalay. 

ORDER OF REFERENCE TOA 

FÜLL BENCH. 

Otter, J.—This is an application to revise 
& conviction under s. 9 (c) of the Opium Act 
by theBub-Divisional Magistrate of Maymyo, 
and a sentence of six months’ rigorous im- 
prisonment and a fine of Rs. 150 in each case 
or in default a further two months’ rigorous 
imprisonment. 

The short history of the matter is that the 
two applicants were sent up before the Head- 
quarters Magistrate of Maymyo under the 
same section, but after hearing a number . 
of witnesses forthe prosecution, the Magis- 
trate discharged both the applicants. 

The proceedings came before the Sessions 
Judge of Mandalay who, after perusing them 
passed an order on the 25th of March 1936, 
the concluding passage of which is as 
follows:—“In view of the serious omission 
to take evidence on this point, I set aside the 
order of discharge, and direct that further 
enquiry be held into the case against res- 
pondents by the Sub-Divieional Magistrate, 
Maymyo In addition to the witnesses pre- 
viously examined, he should summon and 
examine such witnesses as may appear neces- 
sary." à : 

It should be observed that the point re- 
ferred to by the learned Sessions Judge was 
that, although in tbe First Information 
Report appears the statement that the 
accused admitted (the offence) “in the pre- 
sence of myself and the witnesses,” no refer- 
ence to any such admission appears in the 
proceedings before the Headquarters Magis- 
trate. ' 


The case then came before the Sub-Divi- 
siona] Magistrate of Maymyo, and,atter hear- 
ing the evidence of the same witnesses who 
were called at the first hearing and one 
further witness (who did not assist the case 
for the prosecution) the learned Magistrate 
framed & charge under the provision of the 
Opium Act which I have mentioned against 
the appucants, who pleaded not guilty. 

A number of witnesses were called on be- 
Ealf of the defence,and in the result the con- 
viction and sentence already referred to 
were recorded, 


The applicants appealed to the Sessions 
Court of Mandalay, and on the 21st August 
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1930, their appeal was dismissed by the 
Additional Sessions Judge. 

In appeal to this Court, two main grounds 
were put forward by Mr. Johannes, 

The first of these was that the proceedings 
before the Sub Divisional Magistrate should 
be held to be bad, upon the ground 
that the learned Magistrate had no power 
toframe acharge against the applicants or 
to take any step in the matter beyond hear- 
ing evidence on behalf of prosecution, but 
should have. referred the proceedings 
to this Oourt, through the Court of Session, 
for directions as to whether a charge should 
or should not be preferred. 

The order of the learned Sessions Judge 
was made under s. 436 of the Oriminal 
Procedure Oode, which empowers the High 
Oourt or a Sessions Judge or District Magis- 
trate to direct a Subordinate Magistrate to 
make "further inquiry .... into the case of 
any person accused of an offence who has 
been discharged . . . ." 

The applicants were given an opportunity 
to show cause why further inquiry should 
not be instituted, and a written reply 
was filed by them and an Advocate also 
appeared on their behalf for this purpose. 

The contention of the learned Advocate 
was based, first of all, upon the definition 
of the word “inquiry” which appears ia 
8. 4 of the Criminal Procedure Code, which 
is :—‘Inquiry” includes every inquiry other 
than a trial conducted under this Code by a 
Magistrate or Court.” 

This definition appears to contrast an 
“inquiry” from an ‘ investigation” conduct- 
ed by a Police Officer or person other than 
a Magistrate the definition of which fol: 
lows. 

It should be stated that the word ‘trial’ 
is not defined inthe Oode, but appears fre. 

quently throughout. 

It may perhaps be useful to examine 
certain of the instances of its appearance. 

It is used in contradistinction to ‘enquiry’ 
ins. 117, which provides that in enquiries 
under s, 112 (dealing with - proceedings 
requiring security to be given for keepiug 
the peace, etc.) the prccedure skall be eimi- 
lar to that in ‘trials’ of summons- cases. 

Section 117 says every offence shall ordi- 
narily be “inquired into and tried” by a 
Court within the local limits of whose juri.- 
diction it was committed. f 

The word ‘trial’ appears in ss. 241 and 
25), which refer to the procedure to be 
observed “in the trial of summons cases 
and warrant -cases respectively." Tnege sec- 
tions deal with the whole procedure in 
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such easee, and include provision for what is 
to happen from the commencement down fo 
conviction or acquittal, . 

Sub section (3) of s. 244 refers to wii- 
nesses both for prosecution and defence 
attending "for the purpose of the trial. 

Section 234, however, says thet when 
certain evidence has been taken, and if the 
Magistrate is of opinion that there is 
ground for presuming that the accused 
has committed au offence ‘“‘iriable under this 
Ohapter ... .. he shall frame ....8 
charge against the accused." 

Thus,in spite of the somewhat looge use 
ofthe word “trial” in ss. 241,247 and 251, 
it would seem from ss. 112 and 117 and the 
definition clause, that there is a distinction 
to be drawn botnet an “enquiry” by a 
Magistrate and "trial". 

ng it may well be argued that what 
ean be directed under s. 436 is something 
other than a trial,eiz. an enquiry only. Wallis, 
O. J., in the case of Narayanaswamy Noidu 
v. Emperor (1) puts the matter concisely 
at page 234* of the report, where he saya:— 

' “Trial begins when the accused is charg- 
ed and called on to answer and then the 
question before the Oourt is whether the 
accused is to be acquitted or convicted and 
not whether the complaint is to be dismiss- 
ed or the accused discharged.” | 

The next question is, was & mistake made 
when the Magistrate proceeded to charge, 
hear evidence for the defence, and convict 
the accused, In support of his argument 
that this question should be answered in 
the affirmative, Mr. Johannes relied on the 
case of In re Hari Das Sanyal v. Saritulla 
(2); and as the decision in that case differs 
from decisions in this Province and with 
what I believe to be the practice here, it 
must be examined with some parti- 
Sore ioe material portion of the head- 
note in the case is:—“Held by the majority 
of the Full Bench. . . After an enquiry 
by & Subordinate Magistrate and the dis- 
charge of an accused person & Sessions 
Judge or Magistrate has jurisdiction, under 
s. 437 of the Oriminal Procedure Code, to 
order a ‘further enquiry orare hearing 
upon the same materials which were tefore 
the Subordinate Magistrate, ?. e , when no 
further evidence 15 forthcoming. But 
(Prinsep, J., dissenting) the words farther 
enquiry’ in that section mean, the enquiry 


(1) 1 Ind. Cas. 228; 32 M; 220; 5 M.L. T. 233; 9 Cr 
L. J. 192; 19 M. L. J. 197. 

(2) 15 Ò. 608. 

*Page of 32 M —[Ed.] 
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preliminary to trial which regularly results 
in a charge or discharge, and do not include 
the trial. And if on the evidence taken 
the accused ought to be committed, then, 
in a case triable only at the Sessions, the 
proper course is to commit under e. 436; in 
other cases to refer to the High Court.” 

Section 437 of the Code then in force, 
corresponds with s. 436 of the present 
Code, 

It will be seen that it is the latter part 
of the head-note which directly bears upon 
the question for decision in the present 
case; but as the view of the majority of the 
Court as to the powers given by s. 437 was 
based largely upon what had taken place 
before the Subordinate Magistrate, a con- 
sideration of what had taken place is im- 
portant. The Sessions Judge thought that 
the Magistrate had taken “a wrong view of 
the facts” and also that further witnesses 
were likely to be forthcoming. 

The two questions material to the present 
case that were referred to the Full Bench 
were— “l. Whether, after an enquiry by 
the Joint Magistrate and discharge of the 
accused, a Sessions Judge or the Magistrate, 
as the case may be, has jurisdiction under s. 
437 of the Oriminal Procedure Code to order 
a ‘further enquiry’ or a re-hearing, upon 
the same materials which were before the 


said Joint Magistrate, t. e. when no further 


evidence is forthcoming ? 2. Whether in 
the cricumstances of the case and ihe 
materials before him the Sessions Judge had 
authority under s. 437 to direct a fresh 
enquiry’? 

Petheram, C. J. discusses (at page 614* et 
seq ) the Revisicn Sections of the Oode then 
in force, and it is useful to see that he 
deals with the three situations when s. 437 
could come into operation, 

Iam only concerned with warrant cases 
here,and s. 253 deals with discharges in 
such a case. mE 

The learned Chief Justice considers these 
cases at pages 616* and 617* of the report. 

He says at page 617*:. “Here also it is 
manifest that the revising officer may, if 
he thinks fit, direct the eubordinate officer 
to compel the production of further 
witnesses, and also, as it seems to me, 
direct him to re-call and further examine 
any witness who has been elready examin- 
ed. Butif and when the revising officer 
is satisfied that all the materials which can 
be tollected, have been ecdllected, I do not 


“see how he can direct the Subordinate Magis- 


trate to make further enquiry, the nex! step 
~*Pages of 18 O,—[Ed.] 
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being to frame a charge, which is a pro- 
ceeding subsequent to the completion of 
the enquiry, the taking of which, as it 
seems to me, can only. be compelled by 
the High Oourt.” 

He then states it as his conclusion that 
the power given by s. 437 to order a 
further enquiry is confined to cases in 
which the revising officer is satisfied for 
one of the reasons mentioned in s. 435 that 
the subordinate officer has proceeded on 
insufficient grounds, and that with more 
exhaustive enquiry further material would 
be forthcoming. 

From this and also from the judgment 
of theother five Judges who agreed with the 
Chief Justice, it is clear that they thought a 
further enquiry could not be ordered when 
all that had to be done was a mere re- 
consideration of the evidence already taken. 
Such a course they seem to have thought, 
really amounted to ordering a charge to be 
framed and this the Sessions Judge had 
no power to do because (inter alia) an 
enquiry does not include a trial. 

Wilson, J. after considering the meaning 
of the werd,enquiry"sums up his view, and 
that of the other four Judges who agreed 
with the Chief Justice at pages 620 and 
621* of tLe report. “The result is that in my 
opinion this Oourt or the Court of Sessions 
or the District Magistrate has jurisdiction 
on any sufficient ground to set aside an 
order of discharge, and direct either an 
additional investigation of the facts, or a 
reconsideration of the evidence, by the 
Magistrate whose order is set aside, or a 
new enquiry before another Magistrate; 
and among such sufficient grounds are the 


. omission to take evidence which cught to 


have been taken, the discovery of fresh evi- 


. dence, mistakes of law, illegality or irregu- 


larity in the proceedings, and the incorrect- 
ness of the first finding." 

It isto be observed that these Judges 
thought it was necessary to set the order 
of discharge aside. This, as will appear, 
seems to me to be incorrect. It should be 
remembered also that in the present case 
the Sessions Judge was of opinion that 
additional evidence viz., as to the admission 
by appellant No. 2 should be taken. 

Prinsep, J , dissented. He thought that 
an erguiry was not {concluded by proceed- 
ings taken by a Magistrate up to the time 
thas either a charge must be drawn or 
the accused should be discharged, . and . 
asked at page 623*. "What would be the 
nature of such enquiry? Prima facie a 
"Pages of 15 O.—[Ed.] 
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particular offence has been established. 
The enquiry would, therefore,be to ascertain 
how a charge of such an offence could be 
rebutted, to use the terms of as. 2U9, 253. 
The rebuttal would be by requiring the 
accused to make his defence or displace 
the prima facie cass by cross-examination 
of the witnesses after a charge, drawing his 
attention to the particular offence, has been 
framed.” 

I lay some siress on the view of Prinsep, 
J. for it will be seen that Hari Dass Sanyal's 
ease:(2) has been dissented from (partly at 
least)in this Province, and also by the 
High Court of Madras. 

Moreover, though I agree with the con- 
elusion of this learned Judge, I find it 
difficult to follow him if he meant that what 
eould be ordered was & proceeding which 
not only included calling of prosecution 
evidence but also the framing of a charge 
and all that follows this. 

Three cases appearing in the Lower 
Burma Rulings must now be referred to. 
They are: King Emperor v. Nga Pyu Di (3), 
King-Emperor v, Po Yin (4) and Tux Win 
and Po Pyan v. King-Emperor (5). 

The first two were Full Bench decisions, 
and in the first it was held that as there 
is no provision in the Oode for setting aside 
an order of discharge its existence is no 
bar to further proceedings. 


This was not a case under the section 
corresponding tos. 436, and the previous 
law on the question was reviewed at great 
length. 

Reliance, inter alia, was placed on Mir 
Ahmad Hossein v. Mahomed Askari (6) 
which decided that in a warrant-case the 
Magistrate having passed an order of 
discharge is competent to take fresh pro- 
ceedings and issue process against an 
accused in respect of the same offence 
without an order under s. 437 of the Code of 
Oriminal Prceedure. The view of Maclean, 
O. J., expressed in that case that '8. 437, 
which is an enabling section, by implica- 
tion, does not take away the jurisdic- 
tion which 1 think, is vested in the Magis- 
tratein a case of this class to hear the 
complaint again,’ was endorsed. 

At page 35* ofthe report appears this 
passage: "Then it is said, s. 437 of the 
Oode provides means whereby further 
enquiry into the case of an accused person 

(3) 2 L. B. R, 27; 10 Bur. L. R. 1; 1 Cr. L. J. 167. 

(4) 3 L. B. R. 97; 4 Or. L. J. 490. E 

(5) 4 L. B. R. 233; 7 Or. L. J. 493, 

(6) 29 O. 726. : 

..*Page o£ 2 L, B, R.—[Ed.] , 
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who has been discharged or into a com- 
plaint dismissed can be ordered. The 
necessary implication is that such further 
enquiry cannot be held except as provided by 
that section. In some of the reported cases it 
is even said that the order of discharge or 
dismissal must beset aside. But there is 
no provision in the Oode for setting aside 
an order of discharge or dismissal, And 
the reason is that such an order does not 
operate as an acquittal and that its exis. 
tence is no bar to further proceedings, 
Even when there is no fresh complaint, 
report, or information, it is not necessary 
for the order of discharge or dismiseal to 
be set aside before further enquiry can be 
ordered.” 

The head-note in the second is:—‘ Under 
the provisions of s. 437 of the Oode of 
Oriminal Procedure//1898,the District Magiz- 
trate is competent to direct further enquiry 
after the discharge of an accused even 
when no further evidence is forthcoming, 
and the further enquiry entails merely a 
rehearing on the same materials, ” 

In the order of reference by Adamson, 
O. J., Hari Dass Sanyal’s case (2) is very 
carefully considered, and it is pointed out 
(page 95*) that in the view of Prinsep, J., 
his colleagues thought an order of dis- 
charge had the same force as an order of 
acquittal, For they considered that in a 
case where no further evidence was forth. 
coming, the District Magistrate would 
exercise a. wrong discretion in ordering a 
further enquiry, because his order would 
include the setting aside of an order of 
discharge, a function which could only be 
exercised by the High Court. 

There is no doubt, I think, that the 
decision of the majority of the Judges in 
Hari Dass Sanyal’s case (2) was based in 
part upon this reasoning. 

In delivering the judgment of the Full 
Bench, Fox, J., pointed out that the questicn 
had been practically answered by the case 
of King Emperor. v. Nga Pyu Di (3), where, 
as he observed,the view arrived at by the 
Osleutta Court in Hari Dass Sanyal's case 
(2) viz, that a District Magistrate has jur- 
diction to order afurtherinquiry upon the 
game materials, was endorsed, 

1t does not, however, seem to have been 
suggested in this case that the , "enquiry" 
should be confined fo evidence for the 
prosecution, becauso the word "enquiry" 
does not include a "trial". But it may well 
be said. I think, that as the Court thougkt 
the order of discharge need not be srt 


—\— np 
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aside, and that, therefore, no reference to 
the High Oourt was necessary, the view of 
the Oourt was that it was open to the Sub- 
ordinate Court to proceed to the charge and 
carry out further appropriate steps under 
8.954 et seg. of Ohap. XXI of the Code. 

The last of the three cases is an instance 
of where a Sassions Judge ordered a further 
inquiry by a different Magistrate, that 
Magistrate having special power. The 
latter convicted the accused without 
reference to any one, and there was no ques- 
tion whatever that he had the power to do so. 

So far as I know there is no reported case 
in Burma where the contrary has been held. 

There is one most important case, how- 
ever, where a majority of a Madras Fall 
Bench took the view which seems to have 
been followed in this Province. It is 
Narayanaswamy's case (1). The dissenting 
judgment of Sankaran Nair, J., was relied 
on by Mr. Johannes. 

In that case it was held (inter alia) that 
the powers of the High Oourt, Sessions 
Judge and District Magistrate under s. 437 
are @0-extensive. 

Wallis, 0.J,, who delivered the judgment 
of the majority of the Oourt, at page 234* 
deals with the power of a Sessions Judge 
or District Magistrate to order an accused 
to be committed for trial upon the matter 
of which he has been improperly discharg- 
ed. He said:—‘“Inquiry is now defined in 
s. 4(k) asincluding ‘every inquiry other 
than a trial conducted under this Uode by a 
magistrate or Court. Trial begins when the 
accused ischarged and called on to answer 
and then the question before the Qourt is 
whether the accused is to be acquitted or con- 
victed and not whether the complaint is 
to be dismissed or the accused discharged. 
These, as observed by Wilson, J. in 
Hari Dass Sanyal’s case (2) are questions 
which arise at the stage of inquiry, 
Therefore an order for further inquiry 
directed to a Subordinate Oourt means 
that the case should be taken up again 
and that the question of dismissing the 
complaint or charging the accused, as the 
case may be, should be again considered 
and an appropriateorder made as a result 
of such fresh consideration, It follows 
that a Sessions Judgeor District Magistrate 
who considers that the accused has been 
improperly discharged cannot himself 
commit the accused for trial at Sessiors 
under s. 437 as that would be an order to 
be made in the course of the further inquiry 
and could only be made by the person 

*Page of 32 M.—[Ed.] 7 
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making the further inquiry.” 

The learned Chief Justice in delivering 
the judgment of the Court attaches great 
importance tos. 436 (of the old Code), He 
points out, that under that section, in the 
gravest class of cases, the Sessions Judge 
and District Magistrate are empowered to 
dispense with further enquiry and commit 
for trial forthwith; and on page 235* he 
saya that it might possibly have been more 
logical if the Legislature had enabled the 
Gassions Judge and District Magistrate 
when they consider the accused has been 
improperly discharged to dispense with 
further enquiry and make an order for 
trial also in the less serious cases which 
are not triable before a Uourt of Sessions. 
He points out, however, that the reasons 
for dispensing with further inquiry are 
undoubtedly less strong (in these cases), 
“ss the. order for further inquiry sends the 
ease back to a Magistrate\who can take it up 
and dispose of it finally.. . .” 

Later, on the same page, the learned Chief 
Justice points out that s. 486 enables the 
Sessions Judgeor District Magistrate “to 
order a committal instead of directing a 
fresh inquiry." He remarks that s. 436 
does notsay "instead of reporting to the 
High Court,” as it would have said if the 
view put forward in Hari Dass Sanyal's case 
(2) is correct. . 

He answers in the negative the question 
put to him, viz., whether a District Magis- 
trate or Sessions Judge can, under s. 437, 
frame a charge or order the Magistrate. to 
frame the charge and try the accused, 

Sankaran Nair, J., however, in an elaborate 
and learned judgment, does not agree. 
He thought that itis not open toa District 
Magistrate or Sessions Judge to set aside 
an order for discharge for reasons other 
than those which justify a High Oourt to 
interfere in revision. 

It would be difficult, and I think, perhaps 
not necessary, to deal with his judgment 
at length. His main reasons seem to be 
that action by a Sessions Judge or 


‘District Magistrate is only permitted under 


s. 437 where defective investigation or 
other similar cause has taken place. 

In the case of a mere difference of opinion 
and where, ex hypothesi, the District Magis- 
trate .or Sessions Judge has made up his 
mind that there is no use in ordering further 
“enquiry,” all that is to be done is to 
frame a charge, and this cannot be “ordered” 


“on account of the definition in B. 4. 





It may be pointed out that the majority 
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of the Full Bench in Hari Dass Sanyal's 
ease (2) did not placeso narrow a con- 
struction on the conditions to be present 
before ordering enquiry, and the view is 
contrary to that held by the Madras High 
Court in Narayanaswamy’s case (1). 

. Moreover it seems to me that the learned 

Judge laid too much stress on what the 
Sessions Judge or the District Magistrate 
could order. They clearly cannot ordera 
charge to be framed, but having ordered 
an inquiry, it ie a little difficult to see why 
the provisions of Chap. XXI of the Oode 
should not be applicable, and “where the 
Magistrate is of opinion that there is 
ground for presuming that the accused has 
committed an offence,” it is a little difficult 
to see why he should not (quite apart from 
any order) exercise that power and frame 
a charge and proceed with the case and try 
the accused. 

The objection that it is only the High 
Court who can order charge has no force, 
and is disposed of, I think, by the judgment 
of Wallis, C. J, as I have tried to show. — 

Sankaran Nair, J., also bases his view on 
decided cases. No doubt, Hari Dass San- 
yal's case (2) does support him to some 
extent at least, but as I have also tried to 
point out, the learned Judge puts a 
narrower construction upon the power 
under s. 437 than was placed upon it in that 
cage. 

Thus, upon the decided cases, on the one 
hand it was held, first of all,in Hari Dass 
Sanyal's case (2) that a Magistrate has 
jurisdiction under s. 437 of the Code to 
order a further enquiry when no further 
evidence is forthcoming. So far as this 
Province is concerned there can be no 
question whatever, l think, upon this 
point. The majority of the 
Judges in the Calcutta case, however, 
went on to hold that if on the evidence 
(upon the second enquiry) the accused 
ought to be committed, then in the case 
triable only at Sessions, the proper course 
is to commit under 8, 436; in other cases 
to refer to the High Court. 

In Narayanaswamy's case (1) on the other 
hand, it was held that the Sessions Judge 
or District Magistrate is not bound to refer 
the case to the High Court when a mere 
difference of opinion as to the evidence 
has taken place, but will be justified in 
ordering & reconsideration of the same evi- 
dence. It was aleo held that when the 
Subordinate Magistrate has dealt with 
the case in an unsatisfactory way, further 
enquiry by another Magistrate may be 
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ordered, and such Magistrate may, if necea- 
sary, re-take evidence taken before the 
same Magistrate. The exact point now 
for my consideration was not, | think, defi- 
nitely decided in this case, but from the 
passages I have quoted from the judg- 
ment of Wallis, O. J., it seems to me clear 
what his opinion was. This emerges from 
his rejection ofthe suggestion that where 
a Sessions Judge or District Magistrate 
disagrees with the conclusion of the Sub- 
ordinate Magistrate on a consideration of 
the evidence and comes to the conclusion 
that the accused has been improperly dis- 
charged, the proper course (in cases not 
triable at the Sessions) is not to order 
further enquiry under s, 437 but to report 
the case to the High Oourt. It is clear 
from the judgment of Wallis, O.J., that 
he thought, that where the Legislature had 
created a revisional jurisdiction in certain 
cases, it would be in accordance with the 
intention of the Legislature that the special 
jurisdiction should be exhausted before 
the general jurisdiction is resorted to; see 
page 235* of the judgment. As I have in- 
dicated, however, it does not seem to have 
been directly suggested that all that the 
Subordinate Magistrate could do would be 
merely to hear evidence and then repori 
the ease to the High Oourt. The learned 
Ohief Justice does not seem to have con- 
sidered this; for as I understand his judg- 
ment, he seems to have thought the 
suggestion to have been that it was the 
duty of the Sessions Judge or District 
Magistrate to report the case to the High 
Court. This he,as I think, quite rightly, 
rejected; and upon this point the mere 
fact that the High Oourt is coupled with 
the Sessions Judgeand District Magistrate 
in that particular section would seem to 
dispose of any such suggestion. 

The whole sense of the judgment of the 
majority of the Bench in Narayanaswamy’s 
case (1) is, tomy mind, contrary to that 
contended for on behalf of the applicants 
here; but it must be remembered that 
Sankaran Nair, J., who, I think more 
nearly touches upon the exact point now 
under review, did not agree with the 
conclusions of the majority. 

It is perfectly true that (as I understand 
the cases) in this Province the practice has 
always been, that upon a further enquiry 
directed under the present s. 436, to rehear 
the casethroughout and in the case of a war- 
rant case toapply the whole of the proce- 
dure laid down in Ohap. XXIof the Oode 

*Pageois2M—[ha).. ~~ ~~ Oon 
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Moreover, it seetns to methat ifthe construc 
tion put upon s. 436 by Mr. Johannes is 
correct, a procedure not contemplated by 

any. other provision of the Oode would 
` have to be resorted to. So far as I know, 
there is no provision (apart from section 
436) which either directly or indirectly 
contemplates the hearing by a Subordinate 
Magistrate of the prosecution evidence 
and then being bound to refer the case 
for the opinion of the High Oourt before 
proceeding toframea charge. 

As will have been seen, the matier, so far 
as this Province isconcerned at least, has 
not been thesubject of any precise deci- 
sion upon the point. 

It is true that from the decisions in the 
three cases I havereferred to, it may be 
said that the question nowfor my decision 
would have been decided contrary to the 
contention put forward on behalf of the 
applicants. Moreover, as I think I have 
indicated, I should be inclined to myself 
hold a similar view. For when once a Sub- 
ordinate Magistrate is seised of a warrant- 
case in consequence of an order under s. 
436 of the Code, it seems to me that the 
ordinary provisions of Ohap. XXI of the 
Oode automatically apply, and the proper 
steps under that Ohapter can be adopted 
by the Subordinate Court. 

In view of the importance ofthe matter, 
and also of the decision in Hari Dass San- 
yal's case (2) and the dissenting opinion of 
Sankaran Nair, J., in Narayanaswamy’s. 
case (1) it seems to me that a more autho- 
ritative decision than that of a single 
Judge is required. 


The present is a warrant-case,and I pro- 
pose to confine the question for reference 
to such a case, It will then be for the 
Court referred to, to consider whether an 
opinion should be expressed up:n the 
situation with regard to summons cases 
and also cases for committal for trial. 

[His Lordship held on the evidence that 
the learned Magistrate was right on the 
facts in convicting the accused. | < 


Upon the whole matter, therefore, I refer 
the following question, under r. 13 of Ohap, 
XI of the High Court Rules and Orders, 
for the decision of a Bench or a Full Bench 
as the Qhief Justice may direct :— "What 
are the powers of a Subordinate 
Magistrate who is directed to make further 
enquiry into a warrant case, by the High 
Oourt, Seesions Judge, or District Magis- 
trate, under the provisions of a. 436 of the 
Code of Criminal Procedure ?" 


EMPEROR V. MAUNG BA THON. 


1321. 0.1931 — 
Mr A Eggavr, Government Advocate, for 


thé, Crown, 
JUDGMENT 

Page, C. J.—The following reference 
has been made by Otter, J. in Oriminal 
Revision No. 168-B of 1930 :—‘‘What- 
are the powers of a Subordinate 
Magistrate who is directed to make further 
enquiry into a warrant-case, by the High 
Oourt, Sessions Judge, or District Magis- 
trate, under the provisions of 8, 436 of the 
Code of Criminal Prccadure ?" 

Proceedings under 8. 9 (c! of the Opium 
Act weretaken against the petitioners in 
the Oourt of the Headquarters Magistrate 
of Maymyo. Onthel0th December 1929, 
after hearing a number of witnesses for the 
prosecution, the Magistrate discharged 
both the accused under s. 253 of the Code of 
Criminal Procedure. 

The record of these proceedings was 
called for, and examined by the Sessions 
Judge of Mandalay under s. 435 of the 
Oode, and on the 28th March 1930, for 
reasons which it is unnecessary to discuss, 
the Sessions Judge set aside the order of 
discharge, and directed “that further in. 
quiry be held into the case against. the 
respondents by the Sub-Divisional Magis- 
trate, Maymyo. In addition tothe witnes- 
ses previously examined, he should sum- 
mon and examine such other witnesses as 
may appear necessary.” 

The Sub-Divisional Magistrate of Maymyo 
heard the testimony of the witnesses who 
had given evidence in the earlier proceed- 
ings, and that of one further witness, and 
after examining the petitioners the Magis- 
trate framed a charge against them under 
B. 9 (c) of the Opium Act. The petitioners 
examined & number of witnesses in their 
defence, but on the 1i8thJuly 1930 both 
the petitioners were convicted, and each of 
them was senténced to six months’ rigorous 
imprisonment, and also to a fine of Rs. 150 
or in default to suffer a further pericd of 
three months’ rigorous imprisonment. 

The petitioners appealed to the Sessions 
Oourt of Mandalay, buütthe appeals were 
dismissed. 

The petitioners then applied to the High 
Court under s. 439 for an order setting 
aside: the convictions and sentences that 
had been passed upon them. 

The main ground upon which the petition 
to the High Uourt was based was that the 
trial or re-trial of the petitioners by the But- 
Divisional Magistrate was not in accordance 
with law ; and in support of this contention 
the learned Advocatefor the petitioners 
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urged'that the Sub-Divisional Magistrate 
had no jurisdiction to take any steps 
in the matter other than to hear 
the evidence adduced on behalf of 
the prosecution, and thereafter to refer the 
proceedings to the High Oourt through the 
Sessions Oourt for directionas to whether 
a charge should orshould not be preferred 
against the petitioners. In these circum- 
stances Otter, J., propounded the question 
set outin ths reference for the decision 
of the Fall Bench. Ia my opinion the 
petition is misconceived. 

"Phe answer tothe question propounded 


depends upon the true construction 
of 83. 435 and 436 of the Code of 
Oriminal Procedure: those sections, so 


far as material, run as follows :— 

435, (1) The High Court or any Sessions 

Judge or District Magistrate, or any 
Sub-Divisional Magistrate empowered by 
the Local Governmentin this behalf, may 
call for and examine the record of any 
proceeding before any inferior Oriminal 
Oourt situate within the local limits of 
its or his jurisdiction for the purpose of 
satisfying itself or himself as to the 
correctness, legality or propriety of any 
finding, sentence or order recorded or 
passed, and as to the regularity of any 
proceedings ofsuch inferior Oourt, and 
may, when calling for such record, direct 
that the execution of any sentence be 
saspended and, ifthe accusedis in con- 
finement, that he be released on bail or on 
hisown bond pending the examination 
of the record.” 
. "436. On examining any record under 
8. 345 or otherwise, the High Uourt 
or the Sessions Judge may direct the Dis- 
trict Magistrate by himself or by any of 
the Magistrates subordinate to him to make 
and the District Magistrate may himself 
make, or direct any Subordinate Magistrate 
to make further inquiry into any complaint 
which has been dismissed under s 203 or 
sub-s. (3) of 8. 204, or into the case 
of any person (accused of an offence) who 
has been discharged: 

Provided that no Court shall make any 
direction under this section for inquiry 
into the case of any person who has been 
discharged unless such person has had 
an opportunity of showing cause why such 
direction should not be made.” 

Sections 435 to 438 must be read tc- 
gether,and although the construction of 
these sections has been discussed on nu- 
merous occasions by the High Courts in’ 
India, and various interpretations have 
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been placed upon them, in my opinion the 
meaning and effect of the sections is plain 
and free from difficulty, j 

In construing these sections it must 
steadily be borne in mind that s. 436 
has no application to triale, but relates 
to'proceedings antecedent and preliminary 
to atrial, the object of which is to ascer- 
tain whetheror nota trial shall take place. 
"Trial begins when the accused is charged 
and called onto answer, and then the 
question before the Court is whether the 
accused is to be acquitted or convicted, 
and not whether the complaint is to be 
dismissed or the accused discharged" [per 
Wallis, J. in Narayineswamy Nailu vw. 
Emreror (1)] Thacis the crux of the 
question, and when itis apprehended that 
the provisions of a, 436 do not apply 
to trials it seems tobe that there can be 
no doubt asto whatisthe meaning and 
effect of ss, 435 to 439. 


Now, in this country, where recourse is 
frequently had to the criminal law merely 
to vent a grievance or enforce a debt, it 
is of the utmost importance that Magis- 
trate should exercise in a sensible and 
fair way the powers of preliminary inves- 
tigation and enquiry with which they are 
invested. Noone should be compelled to 
undergo the anxiety and indignity of a 
criminal trial merely because an idle com- 
plaint or & malicious accusation is preferred 
against him. 

As I pointed out in Subal Chandra 
Namadas v. Ahabulla Sheikh (7): “Under the 
Criminal Procedure Oode a wide discre- 
tion is given to Magistrates with respect 
to the grant orrefusal of process, and 
in the interest of the community generally 
it is essential that Magistrates should be 
vested with an ample discretion in 
respect of the issue of process. Except as 
otherwise provided by Statute anybody is 
entitled to prefer a complaint in a Oriminal 
Oourt, and in India, where the grand Jury 
System does not exist as an additional shield 
to innocent persons against whom unfounded 
complaints are laid ina Oriminal Court, 
it is specially necessary, as is well stated 
in the Oudh Criminal Digest (page 7), that 
caution and discretion should be used in 
issuing summonses. An accused person 
ought not to be dragged off to answer a 
charge merely because a complaint has been 
lodged against him.’ " * 

Magistrates,however, are not infallible, and 

(7) 95 Ind. Cas, 388; 53 O. 606 at p. 609; 30 O. W.N. 

SR ae I. R. 1926 Oal, 795; 27 Or. L. J. 788; 44 0. L. 
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under g. 435 the High Courts and the judicial 
officers therein referred to are empowered 
to “call for and examine the record of any 
proceedings before an inferior Oriminal 
Court situate within the local limits of its 
or his jurisdiction for the purpose of satisfy - 
ing itself or himself as to the correctness, 
legality or propriety of any finding, sentence 
or order recorded or passed, and as to the 
regularity of any proceedings of such in- 
ferior Court." There is no room for doubt, 
as I read the sections, that when the record 
of any such proceeding has been examined, 
the Sessions Judge or District Magistrate 
has jurisdiction under s. 438 "to report 
for the orders of the High Court" the 
result of the examination that he has 
made. There is nothing in s. 438 to 
limit the power of the Sessions Judge or 
District Magistrate to report the result of 
the examination of the record to poceedings 
under s. 435 other than those to which 
g. 436 is applicable. At the same time, 
in my opinion, and speaking generally a 
report ought net to be made to the High 
Court under s. 438 on matters of fact, 
or unless the examination of the proceedings 
. jn the inferior Court discloses a question 
of law which the Sessions Judge or District 
Magistrate thinks would more properly be 
determined by the High Court. Of course, 
it may be that a mere perusal of the record 
discloses so strong & prima facie case 
against the accueed, or the person against 
whom the complaint has been laid, that it 
would be a work of supererogation and a 
waste of time to prolong the preliminary 
investigation; in which case it would be the 
duty of the Sessions Judge or District 
Magistrate in the exercise of his judicial 
discretion to decide whether he ought not 
to report the result of the examination to 
the High Court for such orders as it might 
think fit to pass under s, 449, ‘rather 
than to order a further enquiry under 


s. 436. But save in such exceptional 
circumstances, and in cases to which 
‘gs, 437 applies, in my opinion, the 


Sessions Judge or the District Magistrate 
ought not to take the case out of the hands 
of the Magistrate whose responsible duty 
it is to determine whether process should 
issue against a person, or whether he should 
be put upon his trial. In my opinion, 
except in’ circumstances such as I have 
explained, where the Sessions Judge or 
District Magistrate is not satisfied with 
the “correctness, legality or propriety of any 
finding, sentence or order" or “as to the 
regularity of any proceedings ef such 
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inferior Court,” itis his duty to exercise 
the jurisdiction that he possesses under 
9.436 and to order that further inquiry 
be made into the complaint that has 
been dismissed, or into the case of the 
person accused who has been discharged. 

In an order under s, 436 a direction 
may be given that the “further” or “fresh” 
inquiry be made by the Magistrate who 
passed the order of dismissal or discharge 
or by some other Magistrate, as the revising 
officer thinks advisable in the circumstances 
obtaining in the case before him. 

I am further of opinion, that in an order 
for further inquiry passed under 8. 
436 no directions or instructions can law- 
fully be given to the Magistrate as to the 
manner in which he should conduct the 
inquiry. The Magistrate must exercise 
the power that he possesses in that behalf 
according to law. It isthe function of the 
Magistrate to determine whether or not 
process shall'isaue or a trial take place, and 
his discretion in the matter is not to be 
fettered by insiructions or directions from 
In holding the further 
inquiry the Magistrate will be at liberty to 
conduct the inquiry in his own way, 
provided he conforms to the provisions of 
the Code, For example, he can examine 
such persons (whether or not they were 
examined in the course of the previous 
enquiry) and take such further or other 
steps for the purpose of ascertaining 
whether or not process should issue or a 
charge should be framed, as are permitted 
by law, and as he deems to be advisable; or 
he may determine the matter upon a recon- 
sideration of the same materials as were 
available when the earlier order of dismissal 
or discharge was passed in the light of the 
observations of therevising officer and at 
the conclusion of theenquiry the Magistrate 
will decide according to law whether or not 
process shall issue, or an order of committal 
be made, or a trial be held, as the case may 
be. I respectfully agree with Wallis, J., 
when he held that: “An order for further 
inquiry directed to a Subordinate Court 
means that the case should be taken up 
again, and that the question of dismissing 
the complaint or charging the accused, as 
the case may be, should be again considered, 
and an appropriate order made as 8 result 
of such fresh consideration” (Narayanaswa- 
my’s case (1) ibid atpage 234*). That is 
what I conceive to be the meaning and effect 
of these ssctions,and the construction that I 
have put upon es. 435 to 439 is, as I under- 

*Page of 32 M.—|Ed.] 
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stand the case of Hari Dass Sanyal v. 
Saritulla (2) in consonance with the view 
that was taken of their meaning and effect 
by the majority ofthe Full Bench of the 
Calcutta High Court who agreed with the 
judgment delivered by Wilson, J. in that 
case, If Wallis, J., whose judgment 
prevailed in Narayanaswamy Naidu's case 
(1) intended to hold that in cases to which 
8.436 is applicable a Sessions Judge or 
District Magistrate is not competent under 
e. 438 to report the result of the examination 
.of the record to the High’ Gourt for such 
orders as the High Oourt may deem it right 
to pass unders. 439, with all “respect I 
think that such a construction runs counter 
tothe express terms of s,438,and I am 
unable to agree with the view that he 
expressed. For these reasons I would 
answer the question propounded in the sense 
that I have indicated. 

Das, J.—1 agree. 


Otter, J.—I agree generally with the 
conclusions of the learned Ohief Justice and 
would answer the question as follows: — 

A Subordinate Magistrate directed 
to make further enquiry into a warrant-case 
by an order made under s. 436 of the Orimi- 
nal Procedure Code has all the powers pro- 
vided for by Ohap. XXI ofthat Oode. 


There need not to bea fresh complaint; 
and though he must bearin mind any 
indication of the reasons prompting the 
order addressed to him the Subordinate 
Magistrate has a free, hand as to what 


evidence he should allow to be called on . 


behalf of the prosecution. He may if he 
wishes merely re-hear tbe same or some of 
the same evidence called at the first hearing 
King Emperor v. Po Yin (4) or may hear 
other evidence if available. 


The question he must keep in mind, 
however,is whether there is ground for 
presuming that the accused person has 
committed an offence triable under Chap. 
XXI, and whether he himself is competent 
to try and adequately punish such accused 
person. 


The sections of the Code applicable 
during this stage are ss. 251 to 253 inclusive; 
and asI pointed out in my order of refer- 
ence, though the word ‘trial’ is used loosely 
in the Code, an accused person is not put 
on trial unless and until he ia. charged and 
called upon to answer whether he is guilty 
or has any defence to make. 
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As an example of this loose wording I 


- might mention the heading to Ohap. XXI, 


which is “ofthe trial of warrant cases by 
Magistratee." Then, having come to 8 
conclusion upon the question I have men- 
tioned, he will either discharge under 
s. 253 or frame a charge under s. 254, and 
proceed to trial under the remaining provi- 
sions of the Chapter. 


One of the difficulties in such cases as 
Hari Dass Sanyal v. Saritulla (2) and 
Narayanaswamy Naidu | v. Emperor 
(1), has, in my opinion, arisen from a con- 
fusion between what can be ordered under 
8. 436, and what may be done as a conse- 
quence of, but not in compliance with, such 
order. The difficulty was felt because in a 
cass where a re-trial was ordered uponithe 
game evidence for the prosecution as had 
been called at the first hearing, it was 
thought that the order was tantamount to 


‘an order to frame a charge, because the 


Superior Court ex hypothesi must be taken 
to have come to the conclusion that this 
should be done. 


The only thing that can be ordered 
however, is an enquiry, and though by s.4 
ofthe Oode it is provided that 'enquiry' 
does not include ‘trial’ the Subordinate 
Magistrate is not and cannot be ordered to 
conduct a ‘trial’ at all. 


He may proceed to try the accused, but 
this is entirely a matter for him. 


This view was expressed at some length 
in my order of reference and I do not 
propose to elaborate it bere. Nor do I 
think it necessary to discuss further the 
two cases which I have referred to and 
whieh prompted this reference. I need 
only say that so far as they contain expres- 
sions of opinion differing from the view I 
haveallalong held, I do not agree with 
them, for the reasons I endeavoured to 
advance in the order of reference, 


A. Question answered. accordingly. 
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RANGOON HIGH COURT. 
:Ovir Reviston No. 212 or 1930. 

: December 8, 1930. 
Present:—Mr. Justice Carr. 
8. R. A, R. M. OHETTYAR FIRM— 
APPLICANT 


. versus 
A, L. 8. P. P.L. OHETTYAR FIRM 
AND OTHERS—R&SPONDENTS, 

Civil Procedure Code (Act V of 1908), ss. 68, 78, 115 
—Attachment by Courts of different grades—Sale by 
higher Court—Right of decree-holder of lower Court to 
rateable distribution—Transfer of decree, whether 
necessary —Revision—Misapprehension of facts. 

Where property is attached by two Courts, one of 
inferior and the- other of superior grade, and is sold 
by the Court of higher grade, the decree-holder at 
whose instance the property was attached by the 
inferior Court, is entitled to rateable distribution 
of the sale-proceeds even if his decree has not been 
transferred to the Court of the higher grade for execu- 
tion. ! 5 
Kwai Tong Kee v. Lim Chaung Ghee (2), relied on. 
C. R. M. A. Chettyar Firm v. K. R. S. V. Chettyar 

Firm (1) treated as no longer law. 

The High Gourt will interfere in revision where 
the lower Court has proceeded on a complete misap- 
* prehension of the facts. 


Mr. E. Hay, for the Applicant. 

Mr. Mani, for the Respondents, 

JUDGMENT.—The facts of the appli- 
cation are as follows: l 

In Civil Execution No. 37 of 1929 of the 
Sub-Divisional Oourt of Kyauktan, the 
present petitioner attached certain prop- 
erty under a decree against Daw Kyay. 
In Hxecution Oase No. 47 of 1929, of the 
District Oourt, Hanthawaddy, the present 
respondent. attached the same property 
under a decree against the same judgment- 
debtor. The attachment in the Sub.Divi- 
sional Oourt took place in March 1929, and 
that by the.Distriet Oourt in August 1929, 
and in the application in the District Court 
the respondent set out at the end of the 
schedule of properties to be attached the 
fact that the particular piece of property 
now in dispute was already under attach- 
ment in Civil Execution No. 37 of 1929 of 
the Sub-Divisional Oourt. The property 
was ultimately brought to sale by the Dis- 
trict Court on the 14th December 1929. 
Before that, on the 7th December, the peti- 
tioner had filed an application which is 
registered as Execution Oase No. 68 of 
1929 in the District Court for a rateable 
share of the assets to be realized by the sale 
of this property. The District Judge dis- 
missed this application holding that on the 
authority of C. R.M. A. Chettyar Firm v. 
K.R.S.V .Chettyar Firm (|) the peti- 


(1)107 Ynd.Oas,169; A. I, R..1928 Rang. 96; 5 R 
| $91. 
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tioner was not entitled to a rateable distri- 
bution because he had not had his decree 
transferred to the District Oourt for exe- 
cution. Here it may be noted that the 
learned District Judge overlooked the 
Bench decision in Kwai Tong Kee v. Lim 
Chaung Ghee (2) which clearly overruled 
the decision on which he relied, although 
the Bench did not.in fact refer to that 
decision in their judgment. On the autho- 
rity of this Bench decision it is quite clear: 
that the order cf the learned District Judge 
was wrong. That, however, is hardly suffi- 
cient to justify interference in revision, and 
the applicant in support of his application 
in revision contends that itis quite clear 
that the District Court was under a com- 
plete misapprehension as to the facts be- 
fore him when he passed this order. The 
order itself certainly affords grounds for 
this contention. The District Judge said: 

“Tt is attempted to prove that a contrary 
view was held in Ma Nyein Hla v. U Aung 
Gyi (3). This is not so. In the latter case 
no assets were held by either Court, -when 
attachment was made and the learned Judge 
held that in such a case, when there are 
attachments by separate Courtes, s 63 appli- 
ed, and that the attachment of both Oourts 
should be taken into account,” 

These are exactly the facts of the case 
now before me, and the only conclusion I 
can come to is that the District Judge was 
in fact not fully aware of the actual facts 
of the case that he was deciding. That be. 
ing so I think that this is a proper case 
for revision. I, therefore, set aside the order 
of the District Court and direct that the 
petitioner be given hie due share on & 
rateable distribution of the sale-proceeds 
of the property in question.’ The respon- 
dent will pay the petitioner's costs in both 
Oourts, Advocate’s fee will be three gold 
mohurs and in the District Court two gold 
mohurs as allowed by the District Judge, 


A. Revision allowed, 
2 110 Ind, Cas. 744; A. I. R, 1928 Rang. 157; 6 R. 
1. T 
(3) 29 Ind, Cas. 21; 8 Bur. L. T. 201; 8 L. B. R. 204. 
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LAHORE HIGH COURT. 
Civi, RgrE&ENCE No. 31 oF 1929. 
April 24, 1930. 
Present :—Mr. Justice Tek Ohand 
and Mr. Justice Agha Haidar. 
HARKISHEN LAL--AssEssEg— PETITIONE 


versus ; 
COMMISSIONER orINCOME TAX, 

PUNJAB—RxsPonpDEntT. j 
Income-tax Act (XI of 1922), s. 10 (2)—Interest paid in 
British India on capital borrowed for foreign business 
—Whether admissible. deduction against profits brought 
into British India—Entire profits not brought in— 
Effect. 

Interest paid in British India for capital borrowed 
here for the purposes of a business, conducted by the 
assesses in foreign territory, is a permissible allow- 
ance under s. 10 (2) if the profits or gains of such 
business are brought into British India, Such deduc- 
tion can be allowed even if allthe profits earned by the 
assessee from such business in the accounting 
year and the three preceding years are not brought in, 
provided that the amount sought to be set off does 
not exceed the amount brought into British India 
and taxed in the accounting year. [p, 834, col 2; p. 
835, col. 1. i 

Oase referred by the Oommissioner of 
Income Tax, Punjab, N. W. F. and Delhi 
Provinces. 

Messre, C. B, Petman and Madan Gopal, 


for the Petitioner. 


Mr. Jagan Nath Aggarwal, for the Res- 
pondent, 


JUDGMENT. 

Tek Chand, J.—The assessee peti- 
tioner is a resident of Lahore and has 
several sources of income in British India, 
He also owns a fiour-mill known as the 
Bhupindra Flour Mills, at Bhatinda in the 
Patiala State territory. This mill was 
burnt down some. years ago but was re- 


novated with money borrowed by the- 


petitioner from the Punjab National Bank, 
Ltd., Lahore. From 1921 onwards the peti- 
tioner has, from time to time brought into 
British India a part but not the whole, of 
: his earnings from the mill. The amount 
so brought within a particular year has been 
inculded in his assessable income for that 
year and to this the assessee did not—as he 
could net—raise any objection. He hae, how- 
ever,beenclaiming a deduction of theamount 
of interest paid by him during the ‘‘account- 
ing period" to the Punjab National Bank, on 
the loan above mentioned. The question 
appears to have first arisen in connection 
with the petitioner's assessable income in 
the calendar year 1921 which was the basis 
of the assessement for 1922-28. Ona refer- 
ence by the Assistant Commissioner, the 
then Income Tax Commissioner (Mr. Darl- 
ing) allowed the deduction holding that 
"expenses incurred outside Britieh India 
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may be set off againstincome taxable within 
British India; but it has to be remembered 
that under s. 10 (2) (ii?) an interest charge 
is only liable as a deduction in respect of 
capital borrowed for the purpose of a 
business that is taxable, In this case, the 
income of the Bhupindra Mills is only 
taxable in so far as it is brought into British 
India within the statutory period. I think, 
therefore, that the interest allowed should 
not exceed the income taxed in British 
India, and it must, of course, have been 
paid in the ‘accounting year’ in question.” 

Similar deductions were admittedly al- 
lowed by the Income-‘ax Authorities on the 
assessments for the years 1023 24 and 1924- 
25, which were made on the amount of 
profits of the mill brought into British 
India in the calender years 1922 and 1923, 
respectively. When the assessment for 
1925-26, came to be made, the assessee 
again claimed a deduction for interest 
paid to the Punjab National Bank in the 
calendar year 1924, but the Assistant Com- 
missioner disallowed the claim on the 
ground that the allowances enumerated in 
8. 10 (2) of the Act could not be allowed 
against the income of a business situate 
outside British India. Against this order 
the petitioner moved the Income Tax Oom- 
missioner who disagreed with the Assistant 
Comissioner in his view of the applicability 
of s. 10 (2), and held that there was no 
reason why the method of computing the 
profits and gains of a business should be 
different for a business situated in British 
India and liable to tax under s. 4 (1) of the 
Act from thatof a business situated outside 
British India liable to tax under s. 4 (2). 
But while conceding this proposition in 
favour ofthe assessee, the Commissioner 
refused to allow the petitioner to deduct 
the amount of interest paid by him to the 
Bank in 1924 on the ground that under 
s. 4 (2), such a deduction could only be 
made if all the profits of the Bhupindra 
Flour Mills made during the accounting 
period as well as within three years im- 
mediately preceding that period had been 
remitted to British India, As it was admit- 
ted that the profits which had been made 
by the petitioner from the mill in the 
calendar years 1921, 1922, 1923 and 1924 
bad not been recevied or brought into 
British india in their entirety, though 
during each of these years he hat so bro- 
ught more than the amount of interest paid 
to the Bank in that particular year 


‘the learned Commissioner disallowed the 


deduction. 
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Thereupon, the petitioner moved this 
Oourt under s. 66 (3) and Zafar Ali and 
Addison, JJ. after stating the facte, passed 
an order requiring the Commissioner to 
state the case on thefollowihg question of 
law:—''Shbuld the amount of interest 80 
paid be deducted from the profits recevied 
in British India, by. virtue of ei. (2) of s. 
. lUoftbe Income-Tax Act, though the whole 
of the profits made (in the previous year as 
well as in the three preceding years) may not 
have been broughtinto British Indis?" 

We bave examined the statement of the 
caso submitted by the Commissioner and 
have also heard both Counsel at length. 
After consideration I am of opinion that tbe 
law had been correctly laid down by Mr. 
Darling in his order dated the llth of 
June 1924and that tbe contrary view taken 
by hie successor (Mr. Raisman) in the order 
under reference is not warranted by the pro- 
visions of the Indian Inéomc-Tax Act and 
cannot b» sustained. 


On behalf of the Income Tax Department, 
it is conceded that interest paid in British 
India for capital borrowed here for the 
‘purposes ofa business, conducted by the 
assessee in foreign territory, is a permissible 
allowance under s. 10 (2), if the profits or 
gains of such business are brought into 
British India. It is, however, contended 
that this deduction can be allowed only ifall 
the profits earned by the assessee from such 
businees in the accounting year and the 
three preceding years are brought in, and 
for this contention’ reliance is placed on 
cl. (2) of section 4 of the Act, which runs as 
‘follows:— : ^ 

“Profits and gains of a business accruing 
or atising without British India to a person 
resident in British India shall, if they are 
received inor brought into British India, 
be deemed to have accrued or arisen in 
British India and received or brought, not- 
withstanding the fact řthat they did not eo 
accrue or arise in that year, provided that 
they are so received or brought in within 
three years of the end of the year in which 
they accrued or arose " 


Before the eractment of this clause it had 
been held that profits, which had arisen or 
accrucd toa Britieh Indian resident from 
a business outside British India, but which 
had besn subsequently, transmitted to 
Britieh India, were not hie “income” assess- 
able under the Act, as 8 person could not 
receive his income twice over, and that the 
receipt in British India of such amount 
must be presumed to be that of capital. 
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Sundar Das v. Collector of Gujrat (1). The 
Legislature considered thia state of the law 
to be unsatisfactory and amended tho Act 
by enacting that if prefits of such business 
earned in foreign territory, are brought into 
British India within three years from the 
end of the year in which they accrued or 
arose, the amount so brought shall be liable 
to assessment. lhe practical effect of thia 
provision is to'lay down that the profits of 

a foreign business brought into British 
India shall be deemed to be hia assessable 
income if théy are brought within three 
years of the end of the year in which they 
are earned, but they will be treated as 
capital (and therefore, immune from aseest- 
ment) if they are so brought aiter the expiry 
of that period. By fixing this arbitrary 
limit of three. years the Legislature has, on 
the one hand, provided against evasion 
of the law by the asssessee bringing in 
his foreign income at intervals and urg- 
ing that it was not received in British 
India inthe year in which it was earned 

and had thus become his capital ; and 

on the other, it has recognized the principle 
that if foreign profits are not brought into 

Britisht India within a reasonable period 

(i. e, three years from the end of the year 

in which they were earned) they shall be 

treated as having become his savings or 

capital, and not liable to assessment, if 

brought after theexpiry of that period. 

The clause does not, however, lay down 

expressly, or by necessary implication, 

that any allowances, which might be per- 

missible, under s, 10 (2), in deter- 

mining the amount ofthese profits or., 
gains, ehould be given credit for only if 

all the profits made by foreign business 

in the accounting period and the three 

years immediately preceding thereto are 

transmitted to British India. 


It must be remembered that by the law 
of India a person resident in British India 
cannot be taxed in respect of his earnings 
from a trade or business carried on abroad 
irrespective of whether such earn- 
ings have cr have not been brought into 
British India; but itis only that portion of 
such earnings which is actually brought 
into British India during the period men- 
tioned above,which is to be deemed to behis 
“profits and gains," and as such liable to be 
taxed. If in determining the “profits” of 
such business any allowances are permie- 
sible under s. 10 (2), I cannot see why the 


a) 4 Ind. Cas. 616; 3 Lah. 349; A. I. R. 1923 Lah, 14 


132 1. O. 1931 


assessee should lose his righi to claim them 
merely because he has not brought into 
British India his foreign profits for the ac- 
counting period or for the three preced- 
ing years in their entirety. After carefully 
considering the provisions of the Act, 1 have 
no doubt in my mind that the permissible 
_ deductions .should be allowed subject, of 
course, to the limitation pointed out by Mr. 
Darling in his order referred to above, that 
the amount so set off does not exceed the 
amount brought into British india and tax- 
ed in the accounting year. 

, It is admitted by both parties that dur- 
ing the accounting period in question 
(which is the calendar year 1924) the mill 
made a total profit of Ra. 47,040 only, but, 
during this period the assesses remitted to 
British India from Bhatinda Rs. 78,300, 
comprising the entire earning of that year 
as well as Rs. 31,260 out of the savings of 
the previous yeara, and that this sum of Rs. 
78,300 has been included in his assessable 
income. As against this he claimed a 
deduetion of Rs. 20,450 only, being the 
amount paid by him to the Punjab National 
Bank during the same period as interest on 
the loan which has been raised for the pur- 
poses of the mill, 

. The amount of foreign profits brought 
into British India in the accounting period 
is thus far in excess of the amount of in- 
terest paid during the period, and, there- 
fore, the latter amount is a permissible 


allowance under e. 10 (2) and the assessee is . 


entitled to deduct it from his assessable 
income, 

I would, therefore, answer the question in 
favour of the assesses and allow him his 
costs in this Court, 

Agha Haidar, J.—1 agree. 

A. . Reference answered in 

the afirmative. 


LAHORE. HIGH COURT. 
OxitMINaL REVISION No. 562 oF 3930, 
June 27, 1230. 

Present :—Mr. Justice Tek Chand. 


SHARAF DIN AND ANCTEHERS—PETITIONERS. 


versus 


GOKAL CHAND—ReasponvEnt. 
Contract Act (IX of 1872), s. 178—Criminal Pro- 
cedure Code (Act V of 1898) s. 517—Pledge by manager 
of firm—Conviction for criminal breach of trust— 
Pledgee acting bona fide—Validity of pledge. 
The manager of abranchofa firm pledged certain 
ornaments belonging to the irm, The proprietors 
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discovered the matter ard the manager was prose. 
cuted and convicted under s. 408, Penal Code 
Though the ornaments were taken possession of by 
the Police from the possession of the pledgee and 
produced before the Magistrate, the latter ordered 
them to be delivered to the proprietors. It was found 
that the pledgee had acted in good faith and the 
Sessions Judge ordered them to be re-delivered to the 
pledgee: 

Held that all the essential elements required bys. 
178, Contract-Act, torender the pledge valid were 
present, and the pledgee had a good title against the 
proprietors and the order of the Sessions Judge was 
right. [p. 836, col. 2.] 

Biddomoye Dabee v. Sittaram (1), Shankar Murli- 
dhar v. Mohanlal-Jaduram (2), Seager v. Hukma Kessa 
(3), Naganada Davay v. Bappu Chettiar (4), Shankar v. 
Lakshmibai (5) and Seshappier v. Subramania Chettiar 
(6) referred to. 

The question whether a ease falls within 8. 178, 
Contract Act, depends on the circumstances of each 
case. [p. 836, col. 1.] 

The word ‘possession’ in s. 178 means juridical 
possession as distinguished from mere physical 
possession or custody. [ibid.] 

Application for revision of the order of 
the Sessions Judge, Jhelum, dated the 24th 
March 1930, reversing that of the Magis- 
trate, First Olase, Jhelum, dated the 3rd 
January 1930. n 

Mr. Din Muhammad, for the Petitioners. 

Mr. O'Connor, forg Government Advo- 
cate, for tha Orown, ] 

JUDGMENT.—The petitioners, who 
reside in Calcutta and Oawnpore, are the 
the proprietors of a firm known as Messrs. 
Amin Brothers, which has a branch at Pind 
Dadan Khan in the Jhelum District, One 
Niaz Ali was the manager of the business 


-at Pind Dadan Khan, which was super- 


vised. by Abdul Rashid, ‘a cousin of the 
petitioners. In December 1929 Abdul 
Rashid suspected Niaz Ali of having mie- 
appropriated certain sums of money belong- 
ing to the firm. On examining the safe 
he discovered that a number of articles, 
including several ornaments were missing. 
The matter was reported to the Police; Niaz 
Ali was prosecuted. and eventually convict- 
ed under s. 408, Indian Penal Code. 

In the course of the investigation it trans- 
pired that Niaz Ali had pawned a number 
of ornaments with one Gokal Ohand Kakar 
for Rs. 1,000. These ornaments were 
taken possession of by the Police from Gokal 
Chand and were produced before the 
Magistrate at the trial, At the conclusion 
of the trial the Magistrate passed an order, 
under 8.5i7 of the Oodeof Criminal Pro- 
cedure, that the ornaments, which had been 
produced by Gokal Chand (pawrtee), be 
made over to Messrs. Amin Brothers, the 
proprietors of the complainant firm. 

Against this order Gokal Ohand filed an 
appeal to the Sessions Judge, who has set. 


B 
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aside the order of the trial Magistrate and 
has directed that the ornaments be returned 
| to.,Gokal Ohand from “whom they were 
. taken by the Police. ‘The proprietors-of the 
--firm have preferred a petition for revision, 


,aüd on their behalf it has been contended 


hát Gokal Ohand being a pawnee from 


* Niaz. Ali, who had.no. authority to deal 


* 


a 


~- possession -of.goode, may make 


H 


‘with the ornaments, is not a person "entitl- 
ed to possession, thereof” within the purview 
of é. 517 of thé Code, 7'7 

;. In.order, to determine whether a particu- 
Jar transaction whereby movable property 


ig pawned ia valid or not reference, muat be 


made to 3. 178 of the’ Oohtraet Aci. ` That 
. Bectiondayg.down that a.person,.who is in 
a valid 
Pledge, of, such goods, provided that the 


sapawnee, acts. in. good . faith and. under 


circumstances which are -not.such..as to 
raise & reasonable presumption that the 


...pawnor is acting .improperly; provided 


. alo that.such goods have not been obtain- 


.ed from: their lawful owner .or from 
any person in lawful custody of them by 
means of an offence or. fraud. ` 
„Now if is settled law thatin. thig section 
“possession” connotes “juridical possession" 
as distinguished from mere ‘physical pos- 
seesion" or bare custody. It has been held 
that aservant.or a relation entrusted by 
: the owner with the custody of the goods 
during hig absence cannot be said to be in 
“possession” thereof, so as to be entitled to 
make a valid pledge thereof, Biddomoye 
Dabee v. Sittaram (1), Shankar Murlidar 
v. Mohanlal-Jaduram (2), Seager v. Hukma 
Kessa (3), Naganada Davay v. Bagpa | Cket- 
tiar (4), Shankar v. Lakshmibai (5), Seshap- 
pier v. Subramania Chettiar (6). Lt, how- 
ever, the servant has been given authority 
to sell or. otherwise dispose of the goods, 


. «there can be.no question that he has such 


- “possession” of them, as will enable him to 


make a valid: pledge thereof. But in that 
..case, two further points must be established: 
. (a) that the pawnee acted in good faith, 


.. and (b) that the goods had not been obtain- 


. ed by the pledgor by means of an offence or 


..fraud. The question in each case is, there- 
. fore, one of fact and has to be determined in 


. accordance with its peculiar circumstances, 


In the case before us, the learned Sessions 


(1) 4 C. 497; 3 O. L. R, 398. 
(2) 11 B. 704. . 
4 Bz B. 458; 2 Bom. L. R. 403. 

(4) 27 M,.424; 14 M. L. J. 69. 

(5) 109 Ind. Oas.737; A.I. R. 1928 Bom 225; 30 
Bom. L R. 470. 

(6) 34 Ind. Cas. 751; 40 M. 678; 30 M. L. J. 587; 19 
M. L. T.- 986. 
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Judge has, on an examination of ihe mat- 
erials before him, found these points in 
favour of the respondent. He has held 
that Niaz Ali had originally come into pos- 
session of the. disputed ornaments in a 
rightful manner, that he began pledging 
thess and other ornaments to Gokal Chand 
as far back as 1924, that, several of these 
pledges were redeemed in due course on 
repayment of thé amount secured, and that 
on not a single occasion did. Messrs. Amin 
Brothers object to any of those transac- 
tions. The learned Judge has also observ- 
ed that some of thess ornaments belonged 
to third parties, who had deposited them 
with Niaz Ali as thefagent of tho complain- 
ant, and thathe had been pledging them 
with different persons on his own acconnt 
without protest by his employers. lt can- 
nof, therefore, be said that Niaz Ali had 
obtained these ornaments from the complai- 
nant unlawfully. In such a case what ‘has 
to be seen is whether the pledgor origin- 
ally came into possession of the goods ina 
lawful manner, and it seems immaterial if 
he subsequently changed his mind and 
after having entered into a transaction, 
which he had implied authority to do, mie- 
appropriated the proceeds King-Emperor 
v. Nga Po Chit (1). and Durga Bai v. Saras- 
wati Bai(8). The learned Judge has also 
recorded a clear finding that in this case the 
pledgee had acted in good faith, and my ` 
attention has not been drawn to any facts 
or circumstances which would show that 
this finding is erroneous, 

All the essential elements, required by 
8. 178 of the Contract Act, to render a 
pledge valid have, therefore, been found 
to exist in-this case, and on these findings 
the respondent Gokal Chand is élearly a. 
person. “entitled tp possession” of the orna- 
ments in question. E 

Idonotthink it necessary to discuss in 
detail all the rulings cited by Mr. Din 
Muhammad as the decision in each case 
proceeded on its peculiar facts. In Pala- 
niappa Chetty v.Ko Saye (9), for instance, 
it had been found thatthe pawnee had 
good reason to believe that the pawnor had 
improperly obtained the article pawned. 

In my opinion the order of the learned 
Sessions Judge is correct and I see no 
ground for interference on the revision side, 
The petition is dismissed. 

A. Petition dismissed, 

(7) 74 Ind. Cas. 1050; 1 Rang. 199; 2 Bur. L. J. 241; 
A. I. R. 1923 Rang. 227; 24 Or. L. J. 858. 

(8) 118 Ind. Cas. 796; 31 Bom. L. R. 414, 
au 8 Ind. Cas. 1204; 3 Bur, L. T. 111; 12 Or. L. d 
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LAHORE HIGH‘COURT. 
CIvIL -APPRADS No. 2028 or 1924, 
November 10, 1930. 
Présent :—Mr. Justice Tek Ohand and 
Mr. Justice Coldstream: - 
KHUDA BAKHSH anp- oTaBas — 
DEFENDANIS—ÅPPELLANTS 
versus 
VIR ‘BEAN: XND':0THERS—PLAINTIFEFS— 
RESPONDENTS, 

Alluvion and diluvion—Submersion— Ala malik and 
adna malik, rights of —Wajib-ul-arz—Construction. 
. Held on a construction of the wajib-ul-arz that 
in Patti Kathpalwali ifan area owned by adna pro- 
prietors is ‘washed away and then re-appears, it is 
held to be the property of the ala proprietors but 
the adna proprietors have a right to be re-instated if 
they are prepared to pay jhuri. Ifthe ald proprie- 
tors donot: intentionally: (amadan) accept the jhuri 
dues offered, then the adna proprietors are not entitl- 
ed to take possession (gabea) of the land -until fair 
jhuri dues fixed with regard to the quality of the 
land are paid. [p. 838, col. 2.] E 

Ahmad Shah v: Khuda- Baksh (2), Sahib Din v. Ilam 
Din (3) and Sardar Muhammad Chiragh Khan v. Amir 


Chand (4), referred to, 

Second appeal from the decree of the 
District Judge, Multan, dated the 16th 
April 1924, affirming that of the Senior 
Subordinate Judge, Muzaffargarh, dated the 
22nd November 1923. 

Messrs. Jagan Nath Aggarwal and Har 
Gopal, for the Avvellanta. 

Messrs. Mehr Chand Mahajan and J. G. 


'. Sethi, for the Respondents. 


JUDGMENT. 

Coldstream, J.—Tnis judgment will 
dispose of the two Appeals Nos. 2028 and 
2991 of 1924,the matter for decision in both 
of which. is the same, The circumstances 
giving rise to the appeals are as follows: — 
Certain lands in the village of Bet 
Nurwala in Alipur Taheil of Muzaffargarh 
District of which the defendants-avpellants 
are superior proprietors (ala maliks) and 
the plaintiffe-respondents were originally 
recorded as adna maliks became submerged 
in the Chenab river and the question for 
decision in both casea is whether on their 
reappearence theadna  maliks 
right to be reinstated ou ‘payment of cus- 
tomary due known a3 haq jhuri to the ala 
maliks or whether it is -upen to the ala 
maliks either to reinstate the adna maliks 
on payments of this due or to deal with 
the lands asthey pleas» without regard to 
the previons status of the adna maliks. 


In t e Suit No.19 of 1923 from which the’ 


Ap;eil No. 2028 arises the lands concerned 
had not emerged from the river when the 
suit was instituted in January 1923 and 
the plaintiffs sued for.a: declaration to the 
effect that they had not losttheirrighta 
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as adna maliks, or as mortgegees of adna 
milikiyat rights,in these lands by reason 
of the lands having been submerged. The 
lands to which the other Appeal No. 2991 
relates had emerged when the suit relating 
to them, No. 1265 of 1923, was instituted. 
In that case the plaintiffs sued for posses- 
sion, mutation of their adna  milkiyat 
rights having been made in favour of the 
defendants, the ala maliks some ten or 
eleven years before the suit and after the 
river. The 
first Suit No. 19 of 1923 was tried by the 
Senior Subordinate Judge of Muzaffar- 
garh. His decision was that the plaintiffs 
did not forfeit their rights to their lands 
but they were entitled to be re-instated on 
payment of jhuri This decision was up- 
held on appeal by the District Judge on 
16 April 1924 who, however, gave the defen- 
dants a certificate under the Panjab Oourts 
Act entitling them to prefer asecond 
appeal to this Court. 

The Suit No. 1265, which was instituted 
in June 1923, was tried by a Subordi- 
nate Judge, Fourth Olase, at Alipur. He 
gave ‘the plaiatifis a decree fo: . po:s2ssion 
snbject tothe payment of Rs, 10-:-3 ‘to 
ala maliks as-haq jhuri Tae defendante, 
the ala maliks, appealed: to the Distric 
Judge and the appeal was transferred for 
hearing‘ to this Court along with the Appeal 
No. 9028 in the Suit No. 14 of 1923. 

On the' appeals coming. before us a. 
preliminary objection was taken by Mr. 
Mehr Ohand for the respondents to the . 
effect that. both appeals had wholly abated. 
Sewa Mal (or Ram) one of the respondents, 
died in March 1928. No application’ to 
implead his representatives was presented 
until-ihe 16th of April 1930, when aa 
application was made which was granted 
subject to just exceptions. In the appli- 
cation it was stated that the petitioners 
came to know of Sewa Mals death 
only & month before; that Sewa Mal 
two miles. from the  peti- 
tioners’ residence and that the petitioners 
were ignorant both of the fact of Sewa 
Mal's death and of the law. For the ap- 
pellants Mr. Jagan Nath frankly admits 
that the appes! must abate so far as the 
share of Sewa Mal is concerned, hut the 
decision of this Court in Sant Singh v. 
Gulab Singh (1) supports his contgation 
that the appeal as a whole does not abate, 
inasmuch as the shares of the respondents 
in the property in dispute are ac‘ually 

(1) 114 Ind. Cas. 417; 10 Lah. 7; A. T, R, 1928 Lah. 
512; 30 P. L. R. 453 (F. B.) 
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defined inthe Record of Rights. relating to 
‘he property in suit and can be determin- 
ed. ac 

Diwala Mal, plaintiff respondentin appeal 
No. 2991, died in April, 1925, An applica- 
tion to have his representatives brought 
on the record was made in October, 1925, 
the delay not being explained Here again 
Mr. Jagan Nath admits that the Appeal has 
abated in respect of the share of Diwala 
Mal. Following the ruling of tbis Court 
cited above I hold that neither appeal 
abates in its entirety. THe appeal No. 2028 
abates in respect of Sewa Mal's claim and 
the appeal No. 2991 in respect of the claim 
of Diwala Mal. i 

Itis admitted that in the wajib-ul-arz 
prepared at the Settlement of 1866 there 
was no mention of any customary rule 
regarding the rights of adna maliks iu 
lands which had become submerged and 
had re-engerged.. There was, however, an 
entry in the wajab-ul arz of 1880. I may 
here state that the lands in dispute are 
situated in Patti Kathpalwali of the village. 
The entry runs as follows:— 

"Is mauza men do qism malikiyat i ala 
wa adna aur do patti zail, Kathpalwali aur 
Nurwalt kenam se ragba deh haza mausum 
hai. Patti Kathpalwali men jis malik ki 
zamin burd ho jati hai to baramadgi ke 
wagt woh arazi malkiyat malikan ìi ala ki 
hott hai. Malikani adna ka us zamin par 
kuch istihqag nahin hota. Malikan i adna 
bagair dene haq jhwri malikan i ala ko 
mustahiq qabza karne ke na hone ke bila 
dene haq jhwri unka kuchh wasta na hoga. 
Agar malikani ala juri amdan na lewen 
to malik adna us ragba baramda par qabza 
karne ke majaz nahin hai. Aur jhuri ka 
tasiya baham malik ala wa adna hasb 
haisiyat arazi ho jata hai. Sharah khass 
kar koi mugarrar nahin hai. Yih ikhtiyar 
malikan i ala salam ya juzaw chahat wa. 
pattiyát jo burd ho kar baramad ho barabar 
masawi hoga. Aur Patti Nurwali men jis 
qadr ragba maqbuza i malikan burd hojawe 
to baramdagi par wuh ragba baqadar burd 
shuda malikan i adna ka hag hoga, Malikan 
i ala sirf hag mukaddami ke mustahaq 
honge. Agar burd shuda se ziyada ragba 
baramad ho to wuh malikiyat malkin i ala 
ke hota hai.” The word “aur” after 
“majaz nahin hat” is omitted in the trans- 
. lation iwin the printed book. The wording 
of the corresponding entry in the wajib-ul- 
arz of 1900 is a little different (see D. 2 at 
page 66 ef the printed book’, The entry 
runs as follows:— : 

*Is gaon men haquq ala. wa adna malikan 
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gayam hain. Do pattiyat i zail deh ha? 
men waga hain:—Patti Kathpalwali, Pati 
Nurwah. Patti Kathpalwali men Taq99 
milkiyat adna agar burd ho jawe aur bara- 
mad howe to milkiyat malikan 1 ala qarar 
pati hain. Malikan i adna jim kt 
arazi burd hui thi haq jhuri hasab 
hasiyat arazi dekar malik adna qarar 
pate hain. Agar malikan ala amadan 
haq jhuri lena mangur na karen to malikan 
adna qabza karne ke. mustahaq nahin hain 
aur faisla haq jhwri hasab hasiyat hoga.” 

Patti Nurwali men jis malik ki arazi 
burd ho usi ka nugsan hota hat. Bawagt 
baramadgi us ki milkiyat tassawar hoti 
hai. Adna malikan ki baramadgi ke waqt 
Haquq 
milkiyat ala wa adna us ki tarah qaim rahte 
hain jaise ke qibl as burdi the, kot haq jhurt 
nahin liya jata.” 

The entry in the wajib-ul-arz of the 
Settlement. of 21-1922 is the same as 
the entry of 1800.01. At the time when the 
lands to which the  possessory suit re- 
lates emerged from the river the current 
wajib-ul-arz was that of 1900 01 which, as 
I have already mentioned, is worded in the 
same way as the entry in the wajib ul-arz 
of 1921-22. Presumably the alteration in 
1900-01 of the eutryof 1880 was deliberate 
andis the more accurate record of the 
a stated to prevail in Patti Kathpal- 
wali. 

After hearing what Counsel on both sides 
have to say,[ am of opinion, that the findings 
of the Courts below as to the true con- 
struction of the words in the wajib-ul-arz 
are correct. The entry must be read asa 
whole and the only reasonable and consis- 
tent interpretation of it seems to me to 
be this; In Patti Kathpalwali if an area 
owned by adna proprietors is washed away 
and then re-appeare, it is held to be the 
property of the ala proprietor but the edna 
proprietors have aright to ba reinstated 
if they are prepared to pay jhuri, If the 
ala  proprietors do not intentionally 
(amadan) accept the jhurt dues offered, 
then the adna propristors are not entitled 
to take possession (qabza) of the land until 
fair jhuri dues fixed with regard to the 
quality of the land are paid -This inter- 
pretation finds support in the judgement of 
the Chief Court, Ahmad Shah v. 
Kkuda Bakhsh (2), which relates to the 
custom in village Muradpur in. the same 
Tahsil (Allpur) as that inwhich the lands 
now concerned are situated. The relevant 
entry in the wajib-ul-arz of that village in 

(2) 33 P.R. 1903. 4 
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1898 is translated in the beginning of the 
judgment of Olark, O. J, and is similar to 
the entry in the firat wajib wl-arz of Kathpal- 
wali Patti in Bet Nurwale. Unfortunately 
the record of the proceedings leading up to 
2lst November, 1921, referred to in the 
judgment cannot be traced but the judg- 
ment states that is had been decided that 
the plaintiffs in that case had the right to 
be declared adna maliks of the land in 
suit, the only question remaining for deci- 
ion being whether the rights of the plaint- 
iffs to be declared adna  maliks was 
dependent on a payment to the ala maliks 
ota hag juri and if co what the amount of 
haq jhurt should be. The decision was that 
the adna maliks could not take possession 
without paying the due. ` 

My finding as tothe true interpretation 
ot the entry in the wajib-ul-arz relating to 
Patti Kathpalwali decides the issue between 
the parties in each cese. Mr. Jagan Nath 
who would have us translate the entry as 
meaning simply that the ‘adna maliks 
retained no right of re-antry against the 
wishes of the superior proprietors, bases 
his argument mainly on the evidence of a 
number of mutations and four judicial 
decisions. Three of the mutations are of 
the. year 1912, printed at pages, 68-71 of 
the printed book, all sanctioned on the 
5th of May, 1912. Two of these are con- 
tasted in the present appeals. The others 
were sanctioned in 1920 and later, no doubt, 
on the. precedent of 1912, These muta- 
tions are obviously without ‘any con- 
siderable evidential value: as  evi- 
dence of ancient and ‘established custom. 
Two of the judicial rulings relied upon by 
Mr. Jagan Nath are unpublished judgments 
of the Chief Court. The first is the one in 
Oivil Appeal No 515 of 1890, ‘decided by 
Renton and Rivaz, JJ., on 7th April, 1892. 
It relates toland in Azmatpur in Alipur 
Tahsil the wajib-ul-arz of which village 
prepared in 1900.01 was similarto that of 
Bet Nurwala, The learned Judges certainly 
in that case took the view that adna pro- 
prietors did not retain.arighs of re-3ntry 
but the weight of this authority is greatly 
lessened by the judgment in Ahmad Shah 
v. Khuda Bakhsh (2). ‘The second decision 
is that in the further Appeal No. 12080f 1907, 
decided by Olark, :!'. J., on the 9th. ofjApril, 
1908, It also relates to lands in another 
village, Madwala; and it appears from the 
judgment ofthe Divisional Judge in that 
casa (which is exhibited at page 92 of the 
printed record) that the wajib-ul-arz of 
Madwala clearly stated that there was no 
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custom of jhuri in the villagé. The rémain- `. 
ing judicial decisions on which Mr. Jagan 
Nath relies are Sahib Dinv.Ilam Din (3) aud 
Sardar Muhammad Chiragh Khan v. Amir 
Chand (4). The first of these tworelates to 
land in villegs Khanpur (Gujrat Distriet), . 
the wajib-ul-arz cf which apparently clearly 
stated that when 4 proprietor's land became 
submerged it became Shmilat1-deh on re- 
appearance. The judgment Sardar Muham- 
mad Chiragh Khan v. Amir Chand (4) 
relates to laud in.Bhabpur District and the 
decision depended on the interpretation of 
an entry in the wajib-ul-arz, not similar 
to that in the wajib-ul-arz of Bet Nurwala. 
In that case also the meaning of the entry 
in the wajib-ul-arz was unambiguour. 
Ontheother hand, we have in favour of 
the respondents, the adna maliks, that there 
is no instance, apart from the mutation to 
which a reference has been made, showing 
that in Patti Kethpalwali of this village 
the adna maliks have asa fact, ever been 
deprived of their right to take possession, 
on payment of jhuri, ofland which has re- 
appeared after being submerged, while it 
is proved that in 1889 a dispute between 
the ala maliks and the adna maliks over 
lend which had so re-appeared was settled 
by a compromise in accordance with which 
the adna maliks paid proprietary dues to 
the ala maliks and regained possession. 
Much time was spent by Ovunsel for the 
respondents in arguments urged in support 
of the lower Court's deeree on the ground 
that the wajib-ul-arz in this case is a 
document of little or no auihority, being 
merely an er parte statement by we pro- 
prietors of their own rights, that 16 was not 
shown to be acted, upon until 1912, and that 
the interpretations of the entry in the 
wajib ul arz inthe manner in which Mr. 
Jagan Nath asks us to interpret 1b 
would be to accord sanction to a prirciple 
highly inequitable and entirely opposed 
tothe “principles of natural and ubiversal 
law." iu view oft my decision as to the 
correct meaning of the wajib ularz it ‘is 
unnecessary to discuas these arguments 
here. Suffice it tosay that Mi. Mehr Ohand 
does not attempt to contend that the 
interpretation now put upon the entry 18 
inequitable or otherwise objectionable, nor 
could I find avy forcein suca a contention 
in view of tne emphatic judgments in Ahmad 
Shah v. Khuda Bakhsh (z),and the further 
Appeal No. 1208 of 1507. In the judgment 


3) 15 P. R. 1904. 
R 23 Ind. Oas. 276; 18 P. R. 1914; 38 P. W, R. 1914; 


110 P, L. R. 1911. 
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which was upheld on appeal by Clark, C. J. 
in the latter case, the learned Divisions] 
Judgeof Multan Division had remarked 
that the custom recorded in the wajib ul- 
arz that theadna malik had no right to 
claim re-entry was not inequitable and had 
actually been acted upon in thirty-six 
instances in Madwalaas well as in a few 
instances in its sister villages, 

For the reasons given I would dismiss 
these appeals with coste. 

Tek Chand, 3—1 agree with my learned 
brother in his interpretation of the entry in 
the wajib ul-arz in question and in holding 
that on thie interpretation the appeals fail and 
must be dismissed with costs. On this find- 
ing it is not necessary to give a decision on 
the alternate argument addressed to us by 
Counsel for the respondente, which has 
been noticed in the penultimate paragraph 
ofmy learned brother's judgment, and I 
reserve my opinion on it for a future 
occasion, ' 

A, Appeals dismissed. 


LAHORE HIGH COURT. 
OBIMINAL Ravieton Petition No. 1236 . 
; oF 1929, 
| December 2, 1999, 
Present :—Mr. Justice Fforde and 
Mr. Justice Addison. 
Swami OHIDA NAND-—-Acoctrgp 
—PETITIONE&R 


versus 
EMPEROR— Opposira Panty. 

Penal Code (Act XLV of 1860), ss. 158-A, 295-4 — 
Promoting class enmity—Paper entirely subscribed 
by Hindus—Publicatien of article against Muham- 
madans—Unrest among Muhammadans—Conviction, 
of publisher, legality of—Intention to promote 
enmity, inference of—Separate sentences, legality of. 

The accused, the editor, printer and publisher of a 
newspaper. which was entirely Subscribed by 
Hindus published im it an article of a correspondent 
the contents of which were such that if read by 
Muhammadans they were likely to promote feelings 
of enmity and hatred between Hindus and Muham- 
madans. Some Muhammadans somehow gotto know 
of the contents of the article in question with the 
result that at a meeting held in the Juma Mosque of 
Delhi speeches were made ‘protesting against the 
article and condemning what was contained therein. 
The accused was convicted under ss. 152-A and 295- 
A, Penal Code, and it was contended on his behalf, in 
revision, tħat ifany feelings of enmity or hatred 
have been promoted as a result of the publication of 
the article the persons responsible therefor were those 
who published it in the meeting in the Juma Mosque 
and not the petitioner who did not intend thatit 
should be read' by the Muhammadans; ` ` 
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Held that upon the findings of the Court -an offence - 
was established both under s, 153-A and 295-A, Penal 
Oode and the conviction was not.in. violation of any 
principle of law. [p.841, col. 2; p. 812, col. 1.) 

Queere—Whether the accused could be given separate 
sentences under both the sections. [p. 842, col. 1] 
Oriminal revision from an order of the 
Sessions Judge, Delhi, dated the 29th J uly 
1929, 


ORDER OF REFERENCE. 

Jai Lal, J .—The petitioner Swami Ohida 
Nand has been convicted under 88, 153-A 
and 295-A, Indian Penal Code.and has been 
seutenced to six months’ rigorous imprison- 
ment and a fine of Rs. 300 separately under 
both the sections. The sentences, however, 
bave been ordered to run concurrently. -. 
The Sessions Judge of Delhi. having dis- 
missed his appeal this petition for revision 
has been presented on his behalf, It has ` 
been found that..he is the editor, printer 
and publisher of a periodical called the, 
“Shuddhi Samachar,” which is printed in 
Delhi in the Hindi language and script, and 
that inthe month of September 1928, he 
published in this periodical a signed article 
contributed by a correspondent and that the 
contents of the article are-such that if read 


by the Muhammadans they are likely to: ; 


promote feelings of enmity or hatred 
between the Hindus and the Muhammadana. 

It is contended on behalf of the petitioner. . 
that, the periodical in question is not sold to 
the publie but is sent out to its subscribers 
who are invariably Hindus. It is, however, 
conceded thatin the month of September 
1928 one copy of the periodical was sub- 
scribed for by a Muhammadan who, however; 
was a resident ofa Native State and not 
of British India, It is further admitted 
that the number of persons who subscribe 
tc the periodical is ten thousand. It seems 
that some Muhammadans somehow got to 
know of the contents of the article in 
question with the result that at a meeting 
held in the Juma Mosque of Delhi speeches 
were made protesting against the article 
and condemning what was contained therein, 

The petitioner's Counsel contends that if 
any feelings of enmity or hatred have ` 
een promoted asa result of the publica- 
tion of thearticle the persons responsible 
therefcr, are those who published it in 
the meeting in the Juma Mosque and not 
the petitioner who did not intend that it 
Should be read by the Muhammadans, 
Ccuneel strongly relies on the conclusion 
of the learned Sessions Judge that the 
appellant did not attempt to promote 
feelings of enmity amongst Muhammadans 
agairst Hindus as this was not his primary 
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object and contends that after this finding 
it was not open to the learned Sessions 
Judge to convict Swami Ohida Nand for 
actual promotion of such feelings because 
the intention of the accused is a necessary 
ingredient in the offence made punishable 
by 8. 153-A. 


Mr. Abdul Rashid, Additional Govern- 


ment Advocate, who appeared for the Orown, 
on the other hand contended that the learned 
Sessions Judge did not intend to hold that 
the petitioner did not intend to promote 
feelings of enmity amongst Muhammadans 
against Hindus as would appear from his 
remark that “he must be held to have 
intended that the article should have 
become known to Muhammadans.” In this 
connexion the petitioner's Counsel relied 
inter alia on the judgment of Dalip Singh, 
J.in Raj Paul v, Emperor (1), and contend- 
ed that the Division Bench of this Court 
which decided the case reported as Emperor 
v. Devi Sharan Sharma (2) did not expressly 
differ. from the view expressed in the former 
ease. . He also urged that even if it be held 
that the view taken in the later case by the 
Division Bench is correct, the judgment 
has no bearing on this case because in that 
case it was definitely found that apart from 
a poster issued by a Muhammadan leader 
inviting the attention of the Muhammadans 
to the objectionable article there had 
already existed excitement among the 
Muhammadans who had read the article in- 
dependently. Such a circumstance does not 
exist in this case. To this the learned 
Additional Government Advecate replied 
that it was immaterial how the article came 
to the knowledge of the Muhammadans and 
the petitioner is responsible for the result; 
and relied upon Emperor v, Kalicharan (3) 
and also the judgment of the Division 
Bench of this Court referred to above. 
Finally, it was contended on behalf of the 
convict thata charge under s. 295-A could 
not under any circumstances be sustained. 
The learned Additional Government Advo- 
este conceded that ifa charge under s. 153-A. 
could not be sustained for want of the requi- 
site intention of the accused the charge 
under the other section must also fail for 
thesame reason. He also concsded that 
the accused could not be convicted under 
both the sections but that he could be 


(1) 103 Ind. Cas. 769; A. I. R. 1927 Lah. 590; 28 Or. 
L. J. 721; 28 P. L. R. 514; 8A. I. Cr. R.403; 9L. L J. 


379. 
(2) 104 Ind. Cas. 234; A. I. R. 1927 Lah 594; 28 P; L 
R. 497; 28 Cr. L. J. 794, 
(3) 112 Ind. Cas, 56; A, I. R, 1927 All. 649; 49 A. 
856 (F. B.) 


CHIDA NAND V. EMPEROR, 


841 


convicted only in the alternative. Thig 
however, is immaterial because the senten- 
ces have been ordered to run concurrently. 

It wae also asserted on behalf of the 
petitioner that ifthe view of the leerned 
Sessions Judge is sustained an honest 
criticism of another religion. by a mie- 
sionary in his own place of worship or con- 
gregation when addressed to his own 
followers exclusively would become punish- 
able, which could not have been the 
intention of the Legislature, and, finally, 
it was urged with regard to the sentence 
that the fact that the Government hava 


:Selected personsofa particular persuasion 


for prosecution and have refrained from 
prosecuting the members of the other 
community for similar attacks on the 
religion of the accused should, inter alia, 
be considered a circumstance in support 
ofa plea of provocation or extenuation 
and entitles the petitioner to leniency in 
the matter of sentence. No evidence, 
however, was cited in support of this 
assertion. 

In my opinion the points of law involved 
in the case are important, especially in view 
of what I have stated above and in view of 
the somewhat contradictory findings of the 
Sessions: Judge -and a more authoritative. 
decision thereof is desirable. I consequent- 
ly refer thiscase to a Division Bench and 
direct that it be placed before the learned 
Ohief Justice immediately with:a view to 


its being. heard very early: : 


Mr. J. L.Kapur for Mr. Badri Das and 
Mr. Gobind Ram Khanna, for the Petitioner. 
Messrs. Abdul Rashid and Suraj Narain, 
for the Orown. 
JUDGMENT OF THE DIVISION 
BENCH: 

Fforde, J.—Thisisa petition in revi- 
sion in which this Oourtis asked to hold 
that'the decision ofthe Sessions Judge of 
Delhi, declaring a.certain article to :have 
been-::publisbed::with:-the intention of 
promoting. enmity - between Hindus and 
Muhammadans, and also being deliberately 
and. maliciously intended: to outrage the 
religious:: feelings of Muhammadane, is a 
finding against law. 

Having been taken through the judgment 
in question.and: having heard: Mr. Kapur 
who-has advanced: every argument: which" 
could: reasonably ‘be put forward, lam of 


opinion that the: finding of the learned . 


Sessions Judge that. the -article.in question - 


was intended to promote enmity -between: 
the (two: communities, and: that it was 
published: with the deliberate and malicious .. 
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intention of outraging the feelings of one 
of the communities, has not beep. shown 
to be in violation .of any principle of law. 
I am satisfied that upon the findings of the 
learned Sessions Judge on the evidence 
an offence has been established both under 
8. 153-A and unders. 295-A, Indian Penal 
Oode. A 

Mr. Kapoor has finally urged that the 
punishment imposed istoo severe for the 
offence. The learned Sessions Judge 
has sentenced the petitioner to aix months’ 
rigorous imprisonment and a fine of Rs. 300 
for the offence under s. 153-A and to 
rigorous imprisonment for six months 
under s. 295-A, Indian Penal Oode. Had 
these sentences been made to run consécu- 
tively the question might have arisen 
whether two separate sentences should 
be given for offences which arise out of 
one publication. As however, the sentences 
of imprisonment have been made to run 
concurrently and, in effect, the punish- 
ment to be suffered will only be six months’ 
rigorous imprisonment in addition to the 
fine, I see no reason to interfere with the 
sentence. This petition, in my opinion, 
must be rejected. 


Addison, J.—I concur, | 
A, Petition rejected. 


LAHORE HIGH COURT. 
OxiMiNaL Revision No. 65 or 1931, 
April 30, 1931. 

Present :—Mr. Justice Addison and 
Mr. Justice Coldstream. 
GHULAM MUHAMMAD AND ANOTRER— 
ACOUSED— PETITIONERS 
versus 


] EMPEROR-RzsroNpzNr. 

Punjab Courts Act (VI of 1918), s, 85—Criminal 
Procedure Code (Act V of 1898), s. 195 (1) a) Penal 
Code (Act XLV of 1860), s. 186 -Provincial Small 
Cause Courts Act (IX of 1887), s. 8 (2)—Warrant of 
attachment—Obstruction—Notice for prosecution— 
Transfer of proceedings to Additional Judge—Com- 
plaint by latter—V alidity. 

A warrant of attachment was issued by the Judge 
of a Small Cause Court. and was handed over to the 
bailiff under his order. The obstruction to the warrant 
was reported to that Judge who ordered notice to 
issue to the persons who caused the obstruction to 
show cause why they should not be prosecuted under 
s. 186 of the Penal Code. After this had been done, 
the proceedings were made over by the Judge to the 
Additional Judge for disposal who under the provi- 
sions of s. 8 62) of the Provincial Small Cause Courts 
Act had the same powers as the Judge in this matter 
which had been assigned to him by the Judge: 

Held, that a complaint filed by the Additional 
Judge under the circumstances was a good complaint. 
[p. 844, col. 1.] l DON 

Mrityunjoy Prasad v; Ramrao (1), distinguished. 
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Oase reported by the Additional Sessions 
Judge, Lahore. 

REPORT.—Ghulam Mohammad and In- 
ayatShah, accused, ofthe “Siyasat” news- 
paper of Lahore have been convicted under s. 
186,Indian Penal Oode,and sentenced to pay 
a fineof Rs. 25 each or in default to under- 
go rigorous imprisonment for one month 
each. 

The charge against them was that they, 
onthe 25th of November, 1929, voluntari- 
ly obstructed Roshan Lal, a bailiff of the 
Small Oause Court, inthe discharge of his 
public functions when he visited the 
“Siyasat” newspaper office in order to 
execute a warrant of attachment (P. Q.) 
against Sayad Habib, judgment-debtor, 

The accused were prosecuted at the in- 
stance of Lala Jeshta Ram,an Additional 
Judge of the Small Cause Court at Lahore. 

A reference to the Civil File (No. 3565 
of 1929) shows that the decree in this case 
was passed by Bawa Kanshi Ram, Judge 
of the Small Cause Court. An execution 
application was also lodged in the Oourt 
of Bawa Kanshi Ram, the Judge, and it 
was under his orders that the warrant of 
attachment (P, O.) which forms the basis of 
the present prosecution) was issued. 

The alleged “obstruction” by the accused 
also took place while the case was still 
pending withthe Judge andon the 13th 
of December, 1929, it was ordered by Bawa 
Kanshi Ram himself that the usual notice 
“to show cause" should issue to the obstruc- 
tors. i 

The case-next came up for hearing on 
the 17th February, 1930, and it appears 
that by that date it had been assigned to 
the Additional Judge. The proceedings 
against the obstructors continued until 
Lala Jeshts Ram, Additional Judge, decided 
to prosscute the accused by his order 
dated the 12th May 1930. 

It has been argued for the petitioners 
that the bailiff ofthe Small Cause Oourt 
is Subordinate to the Judge of the Small 
Oause Oourt and not to an Additional 
Judge. Itis, therefore, argued that it is 
only the Judge who could have lodged the 
complaint or sanctioned the prosecution 
of the accused under s. 195, Oriminal 
Procedure Code, which lays down that no 
Court can take cognizance of an offence 
under s. 186, Indian Penal Code, “except 
with the previous sanction, or on thé com- 
plaint, of the public servant concerned or 
some public servant to whom he is subordi- 
nate.” 

The complaint in the present case was 
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lodged by and on behalf of the Additional 
Judge to whom the bailiff is not “sub- 
ordinate" within the meaning of s. 195, 
Oriminal Procedure Code. 

The bailiff in fact himself stated as 
D.W. No.1 that :—“My promotion, punish- 
ment, suspension and appointment are made 
under the orders ofthe Judge, Small :Oaure 
Court.” : 

This position is supported by s. 35 (L) of 
the Punjab Courts Act, 1914, which lays 
down that “the ministerial officers of the 
District Oourts and Oourts of Small Cause 
shall be appointed, and may be suspended 
or removed by the Judges of those Oourts 
respectively.” 

It isalso mentioned in Ohap. XVIII-A, 
Para. lof Volumé 1 of the Rules ana 
Orders (latest 1930 Edition ofwhich an 
Advance copyis with the Court now) that 
“the Judges of the Small Oause Courts, at 
Lahore, Amritsar and Delhi control the 
process-serving establishment of their own 
respective Courts.” : 

It is thus clear that the bailiff is “sub- 
ordinate” to the Judge, k 

The powers of an “Additional Judge” 
are defined in s.8 (2) of the Provincial 
Small Oause Courts Act. He “shall 
discharge such of the functions of the Judge 
of the Oourt or Oourts as the Judge may 
assign to him” but ‘the control of the 
bailiffs which is vested by law in the Judge 
has never been transferred or assigned to 
the Additional Judge and thereis, in any 
case, no proof on the record of this having 
been done. i 

The technical objection of the accused 
has, therefore, to be upheld and the con- 
viction is bad in law because the pro- 
visions of 8.195, Oriminal Procedure{Code, 
are not satisfied. The other “grounds” 
taken in the petition do not appeal to me, 

Mr. Ghulam Mohyud Din, for the Petition- 
ers. 

Mr. Din Dayal Khanna, for the Govern- 
ment Advocate, for the Respondent. 

ORDER. 

Broadway, d.—(March 20, 19381).— 
Reliance has been placed on Mrityunjoy 
Prasad v. Ramrao (1), and Shibbu v. Empe- 
ror(Z) has been referred to. 

‘The question is one of some importance 
and I refer it to a Division Bench. 

. Mr. Ghulam Mohiud-Din, for the Peti- 
tioners, 


(1) 96 Ind, Cas. 866; A. I. R, 1926 Nag. 485; 27 
Or. L. J. 1010. 

(2) 5 Ind. Oas. 829; 6 P R. 1910 Or; 10 PW, R. 
1910 Or; 11 Cr.; L. J. 282, 
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Mr. D. R. Sawhney, Public Prosecutor, 
for the Respondent. 

ORDER OF DIVISION BENCH. 

Addison, J.-—(April 30, 1951).—The two 
petifioners were convieted and sentenced 
to pay a fine of Rs. 25 each under the pro- 
visions of s.186 of the Indien Penal Code, 


_ for obstructing a public servant, namely 


& bailiff in the discharge of his publie 
functions. The Additional Sessions Judge, 
Lahore, has sent the proceedings to this 
Court to quash ths convictions and sen- 
tences, not on the merits but on the 
ground that the complaint should have 
been made by the Judge, Small Oause 
Oourt, Lshore, and notby the Additional 
Judge, Small Cause Court, Lahore, 

The question appears to me to be free 
from any difficulty. Under a. 35 of the 
Punjab Courts Act itis the Judge of a 
Small Cause Court who has the 
power to appoint, remove or suspend 
the subordinates of the Oourt subject 
to the control of the District Judge, 
Under s. 195 (i) (a) of the Oriminal Proce- 
dure Oode no Oourt shall take cognizance 
of any offence punishable under s. 186 of the 
Indian Penal Oode except on a complaint 
in writing of the public servant or of some 
other public servant to whom he is sub- 
ordinate. The complaint in writing in 
the present case was made by the Addi- 
tional Judga. Small Cause Court, and not 
by the Bailiff or by the Judge, Small Oause 
Court. On the other hand s. 8 of the 
Provincial Small Oause Courts Act of 1887 
lays down that an Additional Judge of a 
Small Cause Court shall discharge such 
of the functions of the Judge of the Court 
as the Judge may assign to him and in 
the discharge of these functions shall 
exercise the same powers as the Judge 
Now, in the present case the warrant was 
issued by the Judge, Small Oause Court 
and it was handed over to the bailiff under 
his orders. The alleged obstruction by 
the petitioners then took place and was 
reported to the Judge of the Court, He 
ordered the usual notice to issue to the 
persons who caused the obstraction to 
show cause why they should not be pro- 
secuted unders. 156 of the Indian Penal 
Oode. When this had been done, the pro- 
ceedings were made over by the Judge 
to the Additional Judge for disposal. It 
follows under the provisions of s.° (2) of 
the Provincial Small Cause Oourts Act 
that the Additional Judge had the same 
powers asthe Judge in this matter which 
had been assignedto him by the Judge, 
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Thecomplaint, therefore, by the Additional 
Judge was a good complaint. .Mrityunjoy 


Prasad v. Ramrao (1), is clearly distinguish-: 


able and is not in point. That was-not-a 
esse of a Small Cause Gourt and there 
were no provisions similar to those of s. 8 
of the Provincial Small Cause Oourts Act. 

In my judgment the complaint was a 
good complaint snd I would dismiss the 
petition. 

Coldstream, J.—I concur. A 

A, Petition dismissed, 


-——— 


LAHORE HIGH COURT. - 
Skoonp Civir ApPEaL: No. 1584 or 1997. 
March 20, 1931. 
Present :—Mr: Justice Harrison and 
'Mr, Justice Tek Ohand. 
RELU MAL —PLAINTIFF—A PPELLANT 
versus < 
SHORAN-DEFENDANT—RESPONDENT. 
Stamp Act (II of 1899), Sch. I, Arts. 1, 5—Acknow- 
ledgment of.debt—Whether amounts:to agreement— 
Proper stamp duty—Admissibility on payment of 
Pe cto the plaintiff produced an entry in his bahi, 
showing that the defendant after going through the 
previous account struck a balance as due to the plaint- 
1 . . 


Held, that the entry.was an acknowledgment which 
imported a promise to pay, and amounted to an agree- 
ment and was admissible on payment of the penalty 
prescribed under. the Stamp Act. 

Mani Ram v. Rup Chand -(3), Kahan Chand-Dula 
Ram v. Daya Ram-Amrit Lal (1) and Fateh Chand 
v. Ganga Singh (2) followed. 


Second civil appeal from the decree of the ' 


Additional District Judge, Karnal, dated 
the ;9thy March 1927, affirming that of the 
Subordinate Judge, Second Olass, Karnal, 
dated the 3rd May 1926. ; 

Messrs. Qabul Chand, and Muhammad 
Amin, forthe Appellant. 

Mr. Fakir Chand, for the Respondent. 

JUDGMENT.—The plaintif-3ppellant 
instituted a suit for recovery of Rs. 1,100 
on foot of a bahi account which he alleged 
the defendant had with him. In support 
of his claim the plaintiff produced an entry 
in his bahi, showing that on the 10:h Janu- 
ary 1923, the defendant after going thr- 
ough the previous account, struck a balance 
for Rs. 954-9 as due to the plaintiff, and at 
the same time he borrowed another sum of 
Rs. . 90. Under this composite entry ` the 
defendant :ffixed his thumb-mark and 
stamped it with 8 one anna stamp. 

The defendantdenied having struck the 
balance but admitted that hehad received 
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Rs. 50 and had thumb-marked and stamped 
the entry. He alleged that the thumb mark 
and the stamp were intended to relate to 
the loan of Rs. 50 only. The claim for 


Ra. 954-9 and interest thereon has. been. 


disallowed by the lower Oourts on the 
ground that the balance was a mere “ac- 
knowledgment” which imported no promise 


to pay, and not having been thumb-marked . 


or stamped by the defendant could not form 
the basis of the suit. 


The wording ofthe entry clearly shows . 


that it was an acknowledgment which im:. 
ported a promise to pay, and in accordance 
with the decisions of this Court in Kahan 


Chand Dula. Ram v. Daya Ram | Amrit-Lal . 


(1) and Fateh Chand v. Gange Singh (9) 
following the ruling of the Judicial Oom- 


mittee in Man: Ram v. Rup Chand.(3), we... 


‘hold that it amounted to an agreement It 
should have borne a stamp of 8 annas and is 
clearly admissible on payment of ‘the. 
penalty prescribed under the Stamp Act. 
We hold, therefore, that the plaintiff was 
entitled to sue on payment of Rs 5-8 to 


cover the cost of the stamp duty and the.. 


penalty. 
It was conceded that if the entry. is ad- 


mitted in-evidencethe defendant is liable 


to pay the sum claimed in the suit, . 

We accept the appeal, modify the decree 
of the learned District Judge and pass a 
decree ia favour of the plaintiff for Rs, 1,100 
with costs throughout, on condition of his 
paying Re. 5-8 as penalty before, execution, 
which sum shall not be included in the 
costs, 


A. Appeal acc2pted. 
(1) “1159 Ind, Cas. 764; 10 Lah 745; A. I. R.1929 Lah 
263; 30 P: L. R, 240 


(2) 115 Ind. Cas. 853; 10 Lah. 748; A. I. R. 1929 
Lah. 264; 20 P. L. R. 226. 

(3) 33 0. 1047; 4 Q. L J. 94; 8 Bom. L. R. 50i: 10 
O. W. N. 874; 1 M. L. T 199; 3 A. L J. 525; 16 M.L. J 
300; 2 N. L. R. 130; 33 I. A, 165 (P. 0) 


: LAHORE HIGH. COURT. 
Szoonp Civi APPRAL No. 1146 or 1932. 
May 14, 1331. i 
. Present :—Mr. Justice Tapp. 
MILKHI RAM —PrAINTIFF—APPELLANT 


versus 
BASANT SINGH anp OTBERS. q DEFENDANTS. 
—RE3PONBENTS: 


Limitation;Agt (IX of 1908), Sch, T. ; Art, H-A-—Civil ... 


r 


Procedure Code (Act V of 1908), 0: KAT, rr. 9%, 98, 99,.. « 


100 and 103—Resistance to delivery of possession— 


ES 
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No application by aggrieved party—Order of Court— 
Finality—Suit after expiry of one year— Limitation. 
The Court cannot of its own motion make any 
investigation into any matter relating to resistance 
òr obstruction to possession under O. XXI, r. 97, 
Oivil Procedure Code or dispossession under r, 100. 
An order under rr. 98,99 or 101 becomes conclusive 
only after such an investigation as follows on an 
application under r. 97 or r, 100. If there is no 
applieation there can be no investigation and, there- 
fore, there can be no final order. [p. 846, col, 1.] 
Where the order is made ona reply to objections 
it could not be regarded as one made in pursuance 
of proceedings taken either under r, 97 or r. 100 of 
O. XXIand a suit brought more than a year after 
ht sad order would not be barred by time, ‘[p: 845, 
col. 2; | 
' Where the nature of an application is not patent 
on its face, the question as to its right censtruction 


isa question of law and open to second appeal. [p. 


845, col. 2.] 
Becond appeal from a decree of the 


District Judge, Jullundur, dated the 8th’ 


April, 1930, reversing that of the Subordi- 
nate Judge, Second Olass, Jullundur, dated 
the 7th June, 1929. 

Lala Badri Das R. B. and Mr. Shiv Charan 


` Das, for the Appellant, 


Respondents. ~ 
JUDGMEN T.—This is asecond appeal 
from., the decree. of the District. Judge, 


Dr. Nand Lal and Mr. S, L Puri, for the 


.4Jullundur, reversing’ that’ of: the Subordi- 
~ ‘nate Judge, Second Olsss, and, disttissing 


“house, ` 


as time-barred under Art: FLA (of the 


"Limitation Act the suit of. the plaintiff 


appellant, Milkhi-Ram, for possession of 8 


im The admitted and proved facts shortly 


stated "aré that the house in suit was.. the 
property of the ‘defendant-respondent Har- 
bans Lal who sold itto the defendant res- 
pondent Nand Lal on the 13th July, 1921 


and who on the 2nd August, 1922, conveyed 
` it to the plaintiff-appellant. * g , 


On the 26th October, 1922, the defendant 
. Basant Singh obtained what is styled a 


.. “collusive” decree for possession of the said 
house against one Barkat Ali said tobe a ' 


tenant. In the course of execution proceed- 
ings relating to this decree a warrant for 
delivery of possession was issued and on 
the 4th January, 1923 the Bailiff ‘reported 
that the house was locked and that the 


plaintiff-appellant Milkhi Ram claimed to 


be in possession, the judgment-debtor 
Barkat Ali having no concern or connéction 
with the house. D 

On this report & notice was issued to 
Milkhi Ram who appeared on the 3rd Feb- 
ruary, 1923 and preferred certain objections 
in writing. Basant Singh, the decree holder 
in those proceedings, appeared on the 17th 


`- ‘March, 1923 and made a replication in 
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writing to the objections raised by Milkhi 
Ram. 

The executing Oourt framed an issue as 
to whether Milkhi Ram was in possession 
and on the 12th November, 1924 held that 
Milkhi Ram having resisted the decree- 
holder in obtaining possession he was 
liable to be dispossessed. Possession of the 
house was accordingly given to Basant 
Singh on the 4th January, 1925. . 

The present suit was filedon the 15th 
November, 1927, andthe contention before 
the first Court that as the action had 
been brought more than one year after the 
order of the 12th November, 1924, it was 
barred by time was rejected on the ground 
that the said order could not be regarded 
as one made in pursuance of proceedings 
taken either under r. 97 or r. 100 of O. 
XXI. 

1n appeal, however, the same argument 
prevailed, the learned District Judge taking 
the view that the application of Basant 
Singh dated the 17th Marob, 1928 was one 
falling underr. 97 complaining of resist- 
ance on the part of Milkhi Ram and the 
order of the 12th November, 1924 in pur- 
suance of that application was one made 
under r. 98. The suit brought by the 
plaintiff was, therefore, of the kind referred 
toinr. 103 and having been brought more 


-than one year after the order of the 12th 


November,.1924 was barred under Art. 11 A 
of the Limitation Act. 

. This is the only question arising in this 
appeal and its determination depends on a 
right and proper construction of the ap- 
plication of 17th March, 1923 and other at- 
tendant circumstances, 

Dr. Nand Lal contended that the con- 
clusion arrivedat by the learned District 
Judge as to the nature of the application of 
17th March was a finding of fact which 
could not be challenged in second appeal 
but this objection is untenable, 

" The nature of the application is not 
patent on its face and consequently the 
question as to its right construction is one 


. of law and open to second appeal, 


Acorrect summary ofthe application is 
given in the judgment of the lower Appel- 
late Court and having perused the applica- 
tion, I am of opinion, that it cannot possibly 
be regarded as one falling under r. 97 com- 
plaining of resistance or obstruction on the 
part of Milkhi Ram, : 


It is headed as being a reply to the objec- 
tions filed by Milkhi Ram and refers in 
para. 1 to these as having been made under 
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r. 100, thus rendering an application under . 


r. 97 by him (Basant Singh) unnecessary, 

He then goes onto traverse the various 
pleas raised by Milkhi Ram in his applica- 
tion by asserting his owa title, questioning 
that of Milkhi Ram and alleging that the 
latter had obtained possession of the house 
in collusion with the judgment-isbior and 
in consequence of this collusion refused to 
deliver poseession. 

A fatal objectioa to this application 
being treated as one under r. 97 is as point- 
ed out by Mr. Badri Das the fact that it 
was made long after the 30 days prescribed 
by Art. 167 of the Limitation Act had ex 
pired. According to the report of the 
Bailiff the resistance or obstraction occurr- 
ed at the latest on the 4th January 1923 
and an application complaining of such 
should have been made within 30 days of 
that date. i 


Thus even if the application was clearly 
unmistakably one made under r. 97 the 
mandatory provisions of s.3 of the Limita- 
tion Act subject tc certain exceptione, 
would have required ihe Court to dismiss 
it as time-barred. ' 

Dr. Nand Lal argued that such an applic- 
ation need not necessarily be in writing and 
might be oral and that the bailiff should 
be regarded as the representative of the 
decree-helder and his report of the 4th 
January, 1923 treated as an application 
under r. 97. It is unnecessary to decide 
whether such an application may be oral 
or should be in writing asitis quite clear 
from the wording oftherule in question 
that it is only the decree-holder cr the 
auction-purchaser who may make such an 


application. 


In my judgment the Court cannot of its 
own motion make any investigation into 
any matter relating to resistance or obstru- 
tion to possession under r, 97 or disposses- 
sion under r. 100. While the ramedy is 
optional the person concerned must com- 
plain before the Court can make an invee- 
tigation and the explicit language of r. 103 
makes it clear to my mind that the order 
under rr. £8, 99 or 101 becomes conclusive 
only after such an investigation as follows 
on an application under r. 97 or r. 100, If 
there is no application there can be no in- 
vestigation and, therefore, there can be no 
order. * 1 

{ am fortified in this view by the wording 
of Art. 11-A of the Limitation Act which 
refers to the order for the vacation of which 
& suit is brought as having been made 
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“upon an application” by a decree-holder 
ete. 

For the above reasons I am not prepared 
to agree that the present suit is one. con: 
templated in O. XXI, r. 103 of the Code of 
Civil Procedure and falling under Art. 11-A 
of the Limitation Act, It is, therefore, 
not barred by tims and as the finding on 
the merits is in favour of the appellant I 
accept the appeal and setting aside the 
decree of the lower Appellets Court restore 
that of the trial Couri with costs through- 
out. 

Ao. Appeal accepted. 


LAHORE HIGH COURT. 
Ogı{mınaL Reviston Peririon Nu. 122 
oF 1931. 
May 8, 1931. 
Present:—Mr. Juatice Addison. 
SHAM LAL—Paritionne 
versus 
EMPEROR-— RESPONDENT, 
Legal Practitioners Act (XVIII of 1879), s. 86 (2)-A 
—Tout-—Submission of report te District Judge— 
Notice by District Judge to show cause, whether. neces- 


sary—Duty of tout to appear. 
Where an inquiry in regard to persons alleged to 


“be touts has been held by a Subordinate Court and a 


report has been submitted to the authority whieh had 
ordered the inquiry, it is not the duty of such autho- 
rity to issue notice tof the persons reported against to 
show cause; but it is the duty ofsuch persons to 
enter appearance before the said authority and in- 
timate to him that they desire to be heard. 

Petition for revision of the- order of 
the Senior Subordinate Judge, Delhi, dated 
the 23rd December, 1929, 

ORDER,-—This is a petition under s, 107 
ofthe Government of India Act for the 
revision of proceedings under s. 36 ofthe 
Legal Practitioners Act. Asa result of these 
proceedings Sham Lal,.son of Mutsaddi 
Lal of Delhi, has been found:to be a tout, 
and the learned Senior Subordinate Judge 
who made an enquiry, passed an order on 
the 23rd December, 1929, which concludes 
as follows: “I accordingly report to the Dig- 
trict Judge that his (petitioner's) name be 
included in the list of touts framed and 
published by him under s, 36 of the Legal 
Practitioners Act”. . 

It i8 against this report that.this petition 
has been made. It is obvious that this 
report is not a final order of any kind, and 
there is nothing on this record to show 
what steps the learned Disirict Judge 
took on the receipt of this report, Ex- 
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ception has, however, been taken to the 
entire proceedings on the ground that 
the Ssnior Subordinate Judge, Dehli, was 
not authorised by s. 36 (1) of the Legal 
Practitioners Act to hold any enquiry and 
that thera is nothing on the record to show 
that the enquiry held by him has been 
authorised under s. 36 (2) (a) An exa- 
mination of the record leaves this matter 
in a state of uncertainty, and the Counsel 
appearing for the petitioner have not even 
attempted to ascertain the correct facis. 
Under these circumstances, before proced- 
ing further in this matter, I direct that the 
learned District Judge, Dehli, be 
asked to state (1) the circumstances 
under which the Senior Subordinate Judge 
of Delhi held this enquiry and (2) what 
action was taken on the report dated the 
23rd December, 1929. 

Messrs. Shamair Chand and Muhammad 
Amin, for the Petitioner. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent 

JUDGMENT.—The order of Broad- 
way J. dated tne 6:h March, 1931, should 
be read as part of this order. 

It is now clear from the papers and the 
report which have come from the learned 
District Judge, Dehli, that the Senior 
Subordinate Judge was asked by the 
learned District Judge to hold an enquiry 
with regard to certain persons named in 
the list framed by the Bar Asscciation of 
Dehli. The petitioner's name was includ- 
ed in this list and the Senior Subordinate 
Judge after helding an enquiry reported 
to the District’ Judge that it had been 
proved to his satisfaction that the petitioner 
was a tout. 

Two of the persons held to be touts by 
the Senior Subordinate Judge applied to 
the District Judge to ba heard to enable 
them to show that their names should not 
be placed on the list of touts by the 
District Judge. These two persons were 
heard and orders passed upon their cases 
by the District Judge. 

The District Judge then waited acon- 
siderable time longer to see if any other 
of the persons reported against would 
appear and desire to be heard. No ona 
else appeared, and accordingly on the 17th 
February, 1930, the learned District J udge 
confirmed the list sent up by the Senior 
Subordinate Judge and included the name 
of the petitioner in the list of touts. 

.Itis urged that no notice was issued to 
the petitioner by the District Judge to 
appear before him and show cause why 
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his name should not be placed upon the 
list of toute. lt seems to me, however, 
that notice need not be issued. The 
proviso to 8. 36 (2) (a) of the Legal 
Practitioner’s Act is as follows: 

‘Provided that such authority shall hear 
any such person who, before his name has 
been so included, appears before it and 
desires to be heard." 

Nothing is said about theissue of notice 
to those persons but they are entitled to 
appear before the authority, in this case, the 
District Judge, if they desire the authority 
to hear them. The petitioner knew that 


` tho list had been sent up and the wording 


of the proviso makes it clear that it was hia 
duty to enter appearance before the 
District Judge and intimate to him that 
he desired to be heard and it was not the 
duty of the District Judge to issue notice 
to him. 


Thereis thus no force in the petition 
which I dismiss. 


a. Petition dismissed, 


—— 


' LAHORE HIGH COUR T. 
Oivin REFExENOE No. 2 or 193]. 
May 7. 1931. 

Present: —Mr. Justice Jai Lal. 
MAMMON AND oTHERS—DRPFENDANTB 
versus 


ALLAH BAKHSH AND orggg8— 
PLAINTIFFS. 

Punjab Tenancy Act (XVI of 1887), ss. 4, 77 (8) (e) 
—Occupation of houses in abadi—Agreement to pay 
kallar—Suit for ejectment—Jurisdiction of Civil 
Courts~=Definition of land. 

The purpose contemplated in the definition of 
“land” in the Punjab Tenancy Actis the direct pur- 
pose for which the land is occupied by or has been 
let to the occupier by the owner, that is to say, it is 
the purpose of the occupier and not the object of the 
owner which supplies the test. 

The plaintiff instituted a suit in the Court of Assist- 
ant Oollector for ejectment of the defendants alleging 
that they had settled the defendants in houses con- 
structed by them and the latter in lieuof rent agreed 
to supply them Kallar and that the defendants having 
failed to perform the conditions on which the houses 
were given to them, were liable to ejectment. The 
houses were situated in abadi chak andthe land on 
which they stood was shown in the revenue records ag 
gair mumkin abadi, there being no other land in 
possession of defendants for cultivation along with 
the houses or with the sites thereunder. i 

Held, that the purpose in this case was fnerely the 
residence of the occupier in the house in question 
and not agricultural, although the consideration to be 
paid by the occupier was calculated to promote the 
agricultural pursuits of the owner and the suit wag 
therefore coguisable by the Civil Court. 


` 
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Gowhra; v. Ali Gohar (1) and Gandu Singh v. Natha 
Singh (3) distinguished. 

Oase referred by the Collector of Multan, 
on 26th February 1931. 

Mr. Ram Lal Anand, for the Plaintiffs, 


ORDER.—The Oolleetor of Multan has 
under s. 100 of the Punjab Tenancy Act, 
submitted this case to tnis Court with the 
recommendation that the decree of the 
Assistant Collector first grade Multan. dated 
the 25th August. 1930, in Allah Bakhsh v. 
Mammon be registered in the 
Oourt of the Subordinate Judge of Multan 
having jurisdiction to entertain the suit. 
The facts are these, 

The plaintifis instituted a suit in the 
Court of the Assistant Collector first grade 
for ejectment of the defendants alleging 
that they had settled the defendants in 
houses constructed by them, that the latter 
in lieu of rent agreed to supply them 
kallar which they intended to utilize as 

- manure for their agricultural lands and 
that the defendants had not performed the 
conditions on which the houses were given 
to them, i. e., had not; supplied kallar and 
were, therefore, liable to ejectment. It 
appears to have been conceded that the 
defendants had also built some katcha 
structures which they could remove. The 
defendants denied these allegations but at 
present we are.not concerned with this as- 
pect of the case, they, however, raised an 
objection as to the jurisdiction of the Re- 
venué Courts to entertain the suit, but the 
Assistant Collector entertained it and finally 
decreed it, ` 

An appeal. wag-preferred to. the , Collector 

|. who being.of,opinion.that the suit, was. cog- 

'nizable by..thé Civil Oourt. has. made::the 

recommendation ;as stated above.” The 
houses in dispute are situated in; what is 


) 


they stand is classified in the Revenue Re- 

cords.as gair mumkin :abadi.: It!.does not 

_, appear that, the.defendants had any, ,other 

;, land proved by ;plaintitis in their.possession 

- for cultivation along with the houses-or with 
the sites thereunder. 

The defendants did no{-appear before me. 

. The plaintiffs... were, however, represented 

: by Mr.-Ram Lal Anand..who. opposed. the 

recommendation, and asserted. that. the 

„Buit :. wás ..cognizable .by. the Revenue 

Courts. 

- In diy opinion.the view of the Collector is 

sorrect. The determination of the question 

,, depends upon whether. the suit is excluded 

from the jurisdiction of the Oivil Courte by 

virtue of &; 77 (3) (e), inzother words, whether 


MAMMON 7v. ALLAH B3KHSH, 


“called, abadi;chah and the, land. on which . 


132 1-0, 1931 


itis a suit by a landlord to eject a tenant 
Now, the expressions "tenant" and "land- 
lord" for the purposes ofthe Punjab Ten- 
ancy Act are defined ins. 4,sub-ss. (5) 
and (6) respectively. “Tenant” means a 
person who holds land under another per- 
son, etc., and "landlord" means a person 
under whom a tenant holds land. 

The real question is whether the defend- 
ants in this case hold land underthe plaint- 
iffs. Now, “land” has been defined ins. 4, 
sub-s, (1) to mean land which is not occupi- 
ed as the site of any building in a town or 
village and is occupied or has been let for 
agricultural purposes or for purposes sub- 
servient to agriculture, or for pasture, and 
includes the sites of buildings and other 
structures on such land. ‘Such land’ of 
course, means land occupied or let for | 
agricultural purposes or for purposes sub- 
servient to agriculture. It is, therefore, to 
be seen whether the land in this case: is 
occupied or has been let for agricultural 
purposes or for purposes subservient to 
agriculture. It is contended on behalf of 
the respondents that'as the object of the 
plaintiffs was to secure manure for the pur- 
poses of. cultivating their land, therefore, 
the land under the houses in dispute must 
be deemed to have been let for purposes 
subservient to agriculture. But, in my 
opinion, the purpose which is contemplated 
in the definition should be the direct pur- 
pose for which the land is occupied by or 
has been let to the occupier by the owner, . 
that is to say, it isthe purpose of the oc- 
cupier and not the object of the owner 
which supplies the test. The purpose in 
the present case is merely the residence of 
the occupier in the houses in question, The. 
consideration paid or to be paid by the 
occupier is no doubt calculated to promote 
the agricultural pursuits of the owner, but 
it cannot be asserted that the occupier's 
purpose is agriculture or subservient to 
agriculture. 

Mr. Ram Lal Anand cited Gowhra v. 
Ali Gohar (1) in which it was held that a 
suit for the recovery of hag buha is cogniz- 
able by the Revenue and not by the Civil - 
Courts on the ground that "hag buha ap- 
pears to be a village cess customarily levi- 
able within an estate." Thiscase is not of 
any assistance in deciding the present 
question because s. 77 (3) (j) of the Punjab 
Tenancy Aet excludes from the jurisdiction 
of the Civil Courts suits for sums payable 
for village cesses or village expenses. In 


(1) 11 P, R. 1890 Rev. 
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the present case the suit is for the ejectment 


of the defendants and not for the recovery 
ofthe value of the kallar which, according 
to the plaintiffs, the defendants should have 
supplied assuming’ that a suit for the rte- 
covery ofsuch value stands on the same 
footing as a suit for the recovery of villages 
cesses or village expenses—a matter which, 
in my opinion, is at least doubtful, 
Reference also was made to Gandu Singh 
v. Natha Singh (2). That also does not 
materially help the learned Counsel because 
the facts of that case do not appear from 
the judgment as reported. The ‘nature of 
the suit is not specified nor is it shown what 
area was in possession of the defendants and 
whether the land which was subject-matter 
of the suit in that case was the only land in 
possession of the defendants or whether 
‘they cultivaced other land belonging to the 
plaintiffs. Moreover, whatever facts are 
stated there, are distinguishable to the facts 
_of this case. 
- The present suit, in my opinion, was 
cognizable by the Civil Courts and it is not 
shown that the mistake as to jurisdiction has 
prejudiced either of the parties. 1t appears 
to have been decided by the Assistant Ool- 
lector in good faith. 1 consequently direct 
that the décree of the Assistant Collector be 
registered in the Oourt of the Subordinate 
Judge at Multan. Noorderasto the costs 
of this reference, 
CAS Reference accepted, 
* (2) 12 P- 1907. 


LAHORE HIGH COURT. 
_- Sgoonp Orvir, APegaL No. 2175 or 1930. 
April 14, 1931. 

Present:—Mr.. Justice Dalip Singh. 
SITO AND OTHERS—DEFENDANTS—— 
APPELLANTS 

: - "versus 
KANSH! RAM AND ANOTHER THROUGH 
SALIG RAM—PLAINTIFFS— 
RESPONDENTS, 

Customary Law (Punjab)—Successton—Appointed 
heir—Brahmans of Mauza Nar Gohru, Tahsil Hamir- 
pur, District Kangra—Right of collateral succession. 

The sons of an appointed heir among the Brahmans 
of village Nar Gohru, Tahsil Hamirpur, District 
Kangra, are entitled to succeed to the estate of the 
natural brother of their father along with the sons 
of the other brothers. [p. 849, col. 2.] 

The relation of an appointed heir and his adoptive 
father is purely a personal one and the exclusion of 
the appointed heir from succession to his natural 
father's estate must be regarded as an exception and 
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should not be interpreted to mean that he is excluded 
altogetherfrom the family. [p. 850, col. 2.] 

Ishar v. Hukam Singh (2) and Jagat Singh v. Ishar 
Singh (5), followed. 

Dasaundhi v. Chanda Singh (1) and Dewa Singh v. 
Lehna Singh (4), not followed. 

Khushi Ram v. Mangal Singh (3) and Daya Ram v 
Sohel Singh (6), referred to. 


Second civil appeal from the decree of the 
District Judge, Hoshiarpur, dated the 7th 
August 1930, affirming that of the Sub- 
ordinate Judge, Fourth Class, Kangra, 
dated the 14th February 1930. 


Mr. M, C. Mahajan, for the Appellants. 
Mr. Qabul Chand for Mr. Shamair Chand, 
for the Respondents. 


JUDGMENT.—One Phanun had three 
sons, Dulla, Gangu and Tirhu. Tirhu was 
appointed heir to his uncle Gurmukh. As 
a result of this he succeeded to the property 
of his unele Gurmukh but was excluded 
from any share in the estate of his natural 
father Phanun. Dulla and Gangu succeeded 
in equal shares to that estate. Gangu 
died and his son. Brij Lal also died leaving 
two sons Kanshi and Rikhis, the present 
plaintfis. Dulla died without issue leaving 
widow Musammat Radhan. When Musammat 
Radhan died the revenue authorities mutat- 
ed the land of Dülla half to the present 
plaintiffs and half to Tirhu. Tirhu died 
shortly afterwards, and the plaintiffs brought 
a suit against Situ and Khazana, sons of 
Tirhu, the present defendants, alleging that 
they alone were entitled to succeed to the 
property of Dulla. 

The trial Court decreed the plaintiffs’ suit 
holding that the defendants were not the 
reversionary heirs of Musammat Radhan 
deceaséd following para. 48 of Rattigan’s 
Digest where it is laid down that an appoin- 
ted heir does not succeed in the presence 


of his natural brothers, though it is also 


laid down there, that he succeeds collateral- 
ly in his natural father's family. 

On appeal the learned District Judge 
held that the answer to question No. 77 of 
the viwaj-i-am was that an adopted son (ap* 
pointed heir) is not entitled to succeed to 
his natural father even where the natural 
father has left no other lineal issue. He 
aldo'eited para. 48 of Rattigan's Digest and 
rightly pointed out that the question in 
this case was not. whether the adopted son 
succeeds to his father's estate in the pre- 
sence of his natural brothers, but whether 
he succeeds equally with another brother if 
the line of one of his brothers becomes ex- 
tinct. He referred to Dasaundhi v. Chanda 
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Singh (1), Ishar v. Hukam Singh (2) and 
Khusht Ram v.Mangal Singh (3) and he held 
that collateral succession means succession 
to.a collateral of the natural father, He held 
that the rule which excluded an appointed 
heir from succession to his natural father in 
the presence of his brothers logically ex- 
cludes him from gucceeseion on the death of 
one of bis brothers if another brother or his 
descendarts are alive, He, therefore, dis- 
missed the appeal. . 
`` The defendants have come in second 
appeal and the learned Counsel argues that 
the question whois the heir of Dulla is a 
question of collateral succession in the 
natural father's family and that the answer 
in the riwaj-i am and para. 48 of Rattigan's 
Digest have no application whatever to the 
present case, He further contends that even 
if the answer to question No, 77 in the riwaj- 
tam has any bearing, only one instance is 
given in support of the custom alleged in 
the Tahsil of Hamirpur and two exceptions 
are given, one of Brahmans of this Tabeil, 
and that, therefore, the custom isnot prov- 
ed qua the parties who are Brahmans of 
Tahsil Hamirpur. He has cited Dasaundhi 
v. Chanda Singh (1), Dewa Singh v. Lehna 
Singh (4), Ishar v. Hukam Singh (2) and 
Jagat Singh v Ishar Singh (5). Khushi Ram 
v.Mangal Singh (3) he contends, has no 
bearing on the present case ard he points 
out that it has already been held that Tirhu 
had no right to succeed collaterally to his 
adoptive father, 

On the other hand, the learned Counsel for 
the respondents contends that on the line 
of Dulla becoming extinct the ordinary 
rule of Oustomary Law is to consider Dulla 
as having never existed and go upwards and 
trace the heirs of  Phanun. Gangu, 
according to him, was the sole heir of 
Phanun, Tirhu being excluded under the 
riwaj- am and under para. 48 of Rattigan's 
Digest and, therefore, his sons were also 
excluded and he relied on the rulings men- 
tioned. aboveand Jagat Singh v. Ishar Singh 
(5) and Daya Ram v. Sohel Singh (6). In re- 
ply the learned Counsel for the appellants 
contends that finding an heir does not make 
the estate, the estate of Phannu, and the 


(1) 13 Ind. Cas. 421; 45 P. R.1912; 85 P W R 1912; 
71 P. L. R. 1912. 
(2) 73 Ind. Oas. 738; A. I. R. 1923 Lah. 485. ` 
(3)96 ind. Cas, 788; 8 L. 46; A. I. R. 1926 Lah, 
30 


(4) 31 Ind. Oas. 740; 45 P. R. 1916; 8 P. W.R. 1916; 
44 P LR 1916. 

(5) 125 Ind. Cas. 626; 11 Lah. 615; 31 P. L, R. 533; 
A. I R 1930 Lah. 700. 

(6) 110 P, R. 1906, 
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exclusion of Tirhu only applied tothe estate 
of Phanun and does not continue to apply 
for ever to all descendants of Phanun. 

The matter is not free from difficulty and 
no authority exactly in point has been 
cited. Thereare expressions in Ishar v. 
Hukam Singh (2) and Jagat Singh v. Ishar 
Singh (5) which would appear to favuur the 
contention of the appellants, and there are 
expressions in Dasaundhi v. Chanda Singh 
(1) and Dewa Singh v. Lehna Singh (4) which 
would favour the contention of the respon- 
dents, The argument of the learned 
Counsel for the respondents, however, in. 
my opinion would prove far too much , for 
applying that argument rigorously it would 
also exclude Tirhu from collateral succer- 
sion, that is to say, from succession to a col- 
lateral of his natural father. It is clear 
enough that the relation of an appointed 
heir and his adoptive father is purely a 
personal one and the exclusion of the ap- 
pointed heir from succession to his natural 
father's estate must be regarded as an ex- 
ception and should not be interpreted to 
mean thatheis excluded altogether from 
the family. I 

I would, therefore, hold the plaintiffs have 
not succeeded in proving thatthey excluded 
Tirhu or his descendents from succession to 
the estate of Dulla. I would, therefore, 
accept the appeal and dismiss the plaintifis 
suit, but as the matter is not free from diffi- 
culty I leave the parties to bear their own 
cosis throughout. 

A, Appeal accepted, 


LAHORE HIGH COURT. 
MisogLLANE2US FinsT Orvin APPEAL No. 1268 
or 1930. 

May 20, 1931. 

Present: —Mr. Justice Addison and 

Mr. Justice Coldstream. `  ' 
THe PUNJAB MARWARI OHAMBER 
or COMMERGE Lr». DELHI-DEFENDANT 
` —APPELLANT 


versus ` 
Frem RAM MAL-LILU SHAH— 
PLAINTIFF8—RESPONDENTS. 

Arbitration Act (IX of 1899), ss. 4 (a), 19—Civil 
Procedure Code (Act V -of 1908), ss. 89, 104 (1) (e) 
and. (f), 115—Order refusing stay of suit—Appeal, 
whether lies—Revision, competency of—‘Case’, meaning 
of—'Court', whether refers to trying Court or District 
Court. 

Section 104 (e) of the Code of Civil Procedure 
relates to an order under para. 18 of the Second 
Schedule to the Code, and ‘the Arbitration Act is 
complete in itself and not affected bythe rules as to 
appeal laid down in the Code with reference to the 
Second Schedule. Therefore, there is no right of ap- 
peal against an order under s. 19, Arbitration Act, ro- 
fusing stay of proceedings, [p. 852, col. 1] - 
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The word “ the Court” in 8,19 of the Arbitration 
Act means the trying Court and not the District 
Court and an application for stay of suit is, therefore, 
to be made to the Oourt having cognizance of the 
case. [p. 853, col. 1.] : 

Firm Sitaram-Nathmal v. Sushil Chandra Das & Co. 
(2), In re Bahal Das Khem Chand (10), Tatya Rowji v. 
Hathi Bhai Bulakhi Das (11) and Jiwan Mal-Thakur 
Das v. Shahzadahnand & Sons (4), followed. 

Ralli v. Noor Mohamed (9), Radha Kissen Dhanuka 
v. The Bombay Co. Ltd. (12) and Ratan Chand-Ram 
Rn Das v. Sahi Ram-Duni Chand (13), dissented 

rom. 

An order refusing to stay proceedings under s. 19, 
Arbitration Act, is one under the provisions of a 
special Act giving the defendant a right to apply to 
have the dispute decided outside the Civil Court and 
finally decides a separate case, as it virtually puts an 
end to the arbitration as an effective proceeding and is, 
therefore, subject to revision under s. 115, Civil Proce- 
dure Code. [p. 853, col. 2.] 

Jiwan Mal-Thakur Das v. Shahzadahnand & Sons 
(4) followed. i 

Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Delhi, 
dated the 4th July, 1930. 

Messrs, Jagan Nath Aggarwal ani Jagan 
Nath Bhandari, tor the Appellant. 


Mr. Jiwan Lal Kapur, for the Respond- 


ents. 
JUDGMENT. 

Coldstream, J.—The firm Tulsi Das- 
Harbnagwan Das of New-Dehli instituted 
two suits against the Punjab Marwari 
Ohamber of Oommerce Limited, Dalhi, in 
the Oourt of the Senior Subordinate 
Judge, Delhi. The defendant applied to 
the Court in each case to stay proceedings 
under s, 19 of the Indian Arbitration Act, 
` 1899. The Senior Subordinate Judge, 
holding that the definition of ‘Court’ in s. 4 
(a) of that Act precluded any Court in Delhi 
other than the District Court from entertaiu- 
ing the applications, dismissed them. 
Against, this decision two appeals were 
preferred to this Court. They came before 
Addison, J. whoin view of the conflict of 
authority on the points arising has referred 
the appeals to a Division Bench. The 
points on which decisions are required are:— 

(1) Whether an appeal lies against the 
order of the lower Oourt refusing to stay 
proceedings, 

(2) If not, whether a petition ‘for revision 
may be entertainad against it, and 


(3) If so, whether it is only the District 
Court that has power to stay proceedings on 
an application made to it under s. 19 of the 
Indian Arbitration Act or does ‘Court’ in 
that section meanthe Oourt having cogni- 
zance of the proceedings whick it is sought 
to stay. 

The contention of the appellant that an 
appeal lies ie based on s. 10£ (1) (e), Qivil 
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Procedure Code, read with s. 89 (1), 
Section 9 (1) is “eave in so far as is other- 
wiee provided by the Indian Arbitration 
Act, 1899, or by any other law for the time 
being in force all references to arbitration 
whether by an order in suit or othérwise 
and all proceedings thereunder shall be 
governed by the provisions in the Second 
Schedule.” The Arbitration Act does not 
provide for any appeal and it is argued 
that as there are no rules made under s 20 
ofthe Arbitration Act relating to appeals 
an appeal lies under s. 104 (1) (e). 

The Indian Courts have differed on the 
question, The appellanta Counsel relies 
on the rulings of the Allahabad Oourt 
Nainsukhdas-Nagar Mal v. Gajanand Shyam 
Lal (1), Firm Sitaram-Nath Mal v. 
Sushil Chandra Das & Co. (2) and Firm 
Kackauri Mal-Kalyan Mal v. Firm 
Wali Muhammad Abdul Latif (3). 
The first of these judgments decided that 
an appeal lay under s. 104 (1) (e) against an 
order in proceedings under cl. 2 of s. 1l of 
the Indian Arbitration Act. The second 
entertained an appeal against an order of a 
lower Oourt refusing to stay proceedings 
oa the ground that it had no power (not 
being the District Court) but ordering 8 
temporary stay or rather adjournment. In 
this case it was apparently not disputed 
thatan appeal lay, The third judgment 
dealt with an appeal against an order by a 
District Judge who had accepted an appeal 
against the first Court's order refusing to 
stay a suit, The High Court deeided that 
the appeal to the District Judge was 
competent under’s: 104 (1) (e) of the Oode of 
Civil Procedure. 

These are the only decisions cited before 
us of & High Court and published by 
authority which support the contention 
that an appeal lies by virtue of s. 104 (e) and 
(f) of the Procedure Code against an order 
passed in proceedings under the Arbitra- 
tion Act. 

The point now under consideration was 
raised in this Court in Jivan Mal-Thakar 
Dasv. Shahzadahnand & Sons (4) before 
Dalip Singh J. who, dissenting from these 
held that no appeal lay. He 
referred in his judgment to Campbell & 
Co.v Jeshraj (5). The view there taken 
was that s. 104 (f) does not apply to proce- 


(1) 61 Ind. Cas. 269; 43 A,348; 19 AL J 122. 
93 63 Ind.Cas.813; 19 A.L J. 495; 43 A. 553, 
?à5 Ind. Cas. 341; 47 A. 179; 22 A. L. J. 1031; L. R 
5 A. 756 Civ.; A. I. R. 1925 AIL 154. 
(4) 130 Ind. Cas. 769; A. I. R, 1931 Lab 66, 
(5) 46 Ind, Oas, 687; 45 O. 502, 
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edings under cl. 20f&. llof the Arbitration 
Act but only to. proceedings under the 
„provisions of the Second Szhedule to the 
. ^ Oode and that no appeal lies under that 
"gestion against an order refusing to set 
“aside an award filed under the provisions of 
‘the Arbitration Act. The Calcutta’ judg- 
ment was cited with approval by the learned 
Obief Justice in this Oourt ‘in Jainarain 
Babu Lal v. Narain Das (6) where (at page 
: 311*) he discussed the applicability of s. 104 
: (f) to proceedings unders. 19 of the Arbitra- 
tion Act, and pointed out that the decision 
of a Court on an objection to an award 
under the Arbitration Act is-not appealable 
under any law. E E E 
‘That no appeal lies where ‘a Court - has 
filed or refused to file ari award under the 
Arbitration Act has be&n:held by the 
Rangoon High Court Saya Pye iv. U 
Kundinyya (7) and the Full Bench decision 
of the Sind Judicial OCommissioner’s Court 
in Mengharaj Khialdas v. Firm of Langley 
Bellimoria (8) is also against the appellant, 
the latter decision having reference to an 
appeal against astay order and cl. (e) of 
.B. 104 (1) of the Code of» Civil Procedure. 
‘The arguments taken before us were con: 
sidered by the Sind Court whose conclusion 
was that in the absence of an express provi- 
sion that a. 104 (1) (e) of: the ‘Oode applies 
to the Arbitration Act as well as the Civil 
Preeedure Code it would not be proper for 
‘Judges to assume its existence. 
It appears to me clear’ that s. 104 (e) of 
the Oode of Civil Procédure relates to an 
order under para..18 of the Second Schedule 
to the Procedure‘ Code, that the Indian 
Arbitration Act is complete in itself and 
“not affected by rules as to appeal laid down 
in the Code with reference to the Second 
Schedule, and that thereis no right of 
‘appeal against the order of the lower Court 
"in this case. 

The answer to the next question whether 
no appeal being competent, a petition for 
revision may be entertained will depend on 
the decision on the last point referred to us, 
I pass, therefore, to the question whether the 

: learned Senior Subordinate Judge's decision 
that ‘Court’ ins. 19 of the Indian Arbitra- 
tion Act means the District Court is correct 
or not. ; 

Ifit is not correct, it can only be so 
M 69 ind. Cas.583; 3 Lah 296; A. I. R,1922- Lah, 


(7), 76 Ind. Cas. 525; 1 R. 661; 2 Bur. L. J.193; A. I- 


R. 1924 Rang. 47. 


(8) 81 Ind. Cas. 759; A. I. R. 1923 Sind 38; 17 S. L. R. 
195. : 
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‘tain this application * * * 


.Das & Co. (2) in which the 
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because there is a repugnancy in the 


' subject or context of &. 19 to the application 


of the definition in &. 4 (a) of the Act which 
is that in the Act ‘the Gourt’ means else- 
where thanin the Presidency Towns the 
Court of the District Judge. 

In Ralli v. Noor Muhammad (9) 
Dawar,J., held that the Bombay High 
Court had power on an application being 
made under s.19 to stay proceedings in 
the Small Cause Court. This was after 


‘a Fall Oourt ofthe Small Cause Court 


had held that it had no power to pass the 
order and an application had accordingly 
been made tothe High Oourt and it was 
argued that, as the Act was not intended to 
apply tothe Small Oause Oourt, the High 
Court had no power to stay proceedings in 
that Oourt. In rejecting this objection and 
finding that he had jurisdiction to enter- 
tain the application Dawar, J. remarked “to 
hold that Ihave no jurisdiction to enter-. 
would be 
tantamount to holding that the provisions 
of theIndian Arbitration Act applied only: 
to the High Oourts in Presidency Towns 
and to the District Oourts in the Mufaseil. 
This could neverhave been the intention 
ofthe Legislature * * *" 

A different view wae, however, taken in 
In re Bahal Das Khem Chand (10). by Pratt, 
J. who held that “the Oourtsin s. 4 (a) are 
the Oourts enforcing the. machinery of 
arbitration in the areasthe Act applies.” 
To apply the definition in such a case would, 
he pointed out,.give the Bombay High 
Oourt & power to stay a suit perhaps in 
the Punjab which would conflict with the 
provisions of section 56 (b) of the Specific 
Relief Act. “The Legislature could not 
have intended that a Court which had 
not cognizance of the dispute should inter- 
vene and decide whether the Court of trial 
should or should not give way to the arbi- 
trator. The Court of trial is in a better 
position to decide whether there should or 
should not be arbitration.” This judgment 
was approved by a Division Court in Tatya 
Rowjiv, Hathi Bhai Bulakhi Das (11), 
where reference was made to Firm 
Sita Ram Nath Mal v. Sushil Chandra 
Allahabad 
High Qourt had expressed the same view 
upon this point. 

In Caleutte, however, the opposite view 


(9) 31 B. 236; 8 Bom. L. R. 955. 

(10) 57 Ind Cas, 997; 45 B. 1; A. I. R. 1921 Bom. 185; 
22 Bom, L. R. 884. : 

(11) 111 Ind. Cas. 641; 52 B. 420; A.I. R. 1928 Bom, 
219; 30 Bom. L. R. 661, 
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Court in Radha Kissen Dhanuka v. The 
Bombay Co. Ltd. (129 where the later 
Bombay ruling and the Allahabad deci. 
sion last cited were dissented from by Lort 
William, J., who found support for his 
interpretation in the difference between the 
wording of section of the Indian Arbitration 
Act and that of the corresponding provision 


in the English Act, where although ‘Court’. 


is defined as the High Oourt of Jusiice, 


it . is expressly made clear that an applica-. 


tion for stay is to be made to that Court 
in which the legal proceedings: are being 
taken. The Oalcutta view was that which, 
had been adopted by the majority (Pratt 
J., dissenting) of the Full Bench of the 
Judical Commissioners Sind, in Rattan 
Chand-Ram Kissen Das v. Sahi Ram-Duni 
Chand (13) where also reference was made 
to the English Statute. In giving judg, 
ment Crouch, A.J. O. indicated that the 
proper procedure for the trying Court would 
be to grant an adjournment and allow 
the award or the order.of the Court there- 
on to be put is as conclusive evidence. , 
In this Court the point in issue came 
before Dalip Singh, J., in the case which 
reference has been maae above Jiwan Mal 
Thakur Das v. Shahzadahnand & Sons (4). 
Following the decisions of the Bombay and 
Allahabad Oourtske held that ‘the Court’ 
in 8.19 of the indian Arbitration Act 
means the trying Court and not the 
District Court. 
Having given the question and the 
authorities cited careful consideration I 
am of. opinion that the meaningofs. 19 
must be that the application for stay is to 
be made tothe Court having cognizance 
of the case. I haveno doubt that the 
intention was to reproduce s. 4 of the Eng- 
lish Act. The omiesion to make it clear that 
the definition did not apply does not, in my. 
opinion, justify the interference that a. 
different procedure was laid down for 
Indian practice, The words of the section 
seem to me to point clearly to this inter- 
pretation. Any party to such legal proceed- 
ings, so the section rans, may at any time 
after appearence and before filing a written 
statement or taking any other steps in the 
proceedings apply to the Court to stay the 
proceedings, Surely, had the intention be n 
that the application isto be made elss- 
where thaninths Court where the pro 
ceedings are in progress, this would have 


(12) 121 Ind, Cas, 571; 56 C. 755; 33 O. W. N. 888; A 
I. R. 1930 Oal, 51. 
(13) 52 Ind. Oas. 139; 13 3. L, R, 23. 
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been .elearely expressed. The context 
appears to me to be repugnant to the” 
application of the definition here and follow- ' 
ing ‚tbe judgments of the Allahabad and - 
Bombay Oourtsfor the reasons given in 
Firm Stiaram-Nathmal v. Sushil Chandra 
Das Co. (2) and Tatya Rowji v. Hathi 
Bhai Bulakhi Das (11) I would decide the’ 
question referred to us accordingly. 

There remains now the question whether, 
a revision petition against the order re- 
fusing to stay the suit can be entertained. 

In the case decided by Dalip Singh, J.’ 
to which I have twice referred above it 
was held by the learnéd Judge that an 
order unders. 19o0f the Indian Arbitra- 
tion Act staying a suit was open to revi- 
sion, for the order completed the proceed- 
ings so far as the Court was concerned. 
The present case, however, where the Court 
has refused an order of stay, is different, 
for the proceedings pending before it in 
the suit have not been compelled by the 
order. : . 

In view of the. decision on the last 
question dealt with above it must be held 
that the learned Subordinate Judge 
declined to exercise a jurisdiction vested 
inhim bylaw. It has still to be seen 
whether into doing ‘he has “decided any 
case.” If bis order was nothing more than 
an interlocutory order in the’ suit, then 
the matter is conculded by the Fall Bénch 
decision of this Court in Lal Chand-Mangal 
Sein v. Behari ;Lal-Mehr Chand (14) to the 
effect that an interlocutory order does not 
decide a case merely because it may 
decide & branch or part of a “case”, 

The word “case” in s. 115 of the Code 
of Civil Procedure has always been inter- 
preted asmore comprehensive term than 
suit, and including other . proceedings. 
Regarded merely asa proceeding in the 
suit before the lower Court the order 
refusing stay was no doubt merely an 
interlocutory one. But it was clearly more 
both in nature and effect than a mere refusal 
to stay these proceedings. It was an order in 
separate proceedings not under the pro- 
visions of the .Procedure} Code but under 
those of a special Act,'giving the defend- 
ant a right to apply to have the dispute 
decided outside the civil Oourt. From 
this point of view the order refusing stay 
may properly be held to have decided 
finally a separate case, for virtually it put 
an end tothe arbitration as an effective- 
proceeding. I would, therefore, hold that; 

(14) 4 Ind. Cas. 259; 5 Lab. 288; A.I R.1924 Lah. 
425; 6 Lah L. J. 558; 1 Lah, Cas, 36 (F. B). 
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in the préserit instance, a petition for re- 
vision would be competent. 

Entertaining the appeals as if they were 
applications for revision, I think that, on 
the meriis, the case isone in which inter- 
ference with the learned Senior Subordi- 
nate Judge's procedure is necessary in so 
much as he has refused to exercise his 
jurisdiction to consider the defendants’ 
applications forstay and in doing so has 
contravened the provisions of 6. 19 of the 
Arbitration Act. 

I would accordingly set aside the orders 
under reference and remand the cases to 
the lower Oourt for disposal of the defend- 
ants’ applications according to law. 

Addison, J.—I agree. 

A. Orders set aside, 

. Cases remanded, 


LAHORE HIGH COURT. 
ORIMINaL Revision PETITION 
No. 49 or 1931. 
May 1, 1931. 
Present; —Mr. Justice Addison. 
Musammat HAKIM DEVI—PzTiTIONER 


versus 
SHAM SINGH,.— RxePoNpRNT., 

Criminal Procedure Code (Act V of 1898), s. ,88— 
Maintenance proceedings—Compromise as to rate— Com- 
petency of Criminal Court to enforce maintenance— 
Order acted upon for long period —Effect. 

Merely because the parties compromise ag to 
what is the properrate of maintenance doeg not 
mean that s. 488, Oriminal Procedure Code, is no 
longer applicable and that the maintenance cannot 
be enforced through Criminal Courts. [p. 855, col. 


1. 

Fahim Bibi v, Kair Din (2), distinguished. 

Mangayyamma v. Appalaswami (3), followed. 

Where the petitioner had been collecting 
through the megisteral Oourts arrears of mainten- 
ance since 1905, and the husband never moved the 
Court at the time the order was passed to have 
-it set aside : | - ' 

Held that the Court should not after such a long 
period refuserelief to the petitioner on the ground 
thatthe order for maintenance was wrong. [p. 
855, col. 2.] T : 

Shivalingappa Nijappa Tubchi v. Gurlingova, (4), 
followed. s 

Petition for revision of an order of 
the District Magistrate, Gujranwala, dated 
the 14th July, 1930, affirming that of the 
Magistrate, First Olase, Gujranwala, dated 
. the 25th April, 1930, 

Mr. Manohar Lal Sachdev, for the Peti- 
tioner. ; 

, Mr. Mahammad. Amin, forthe Respon- 
dent, 


JUDGMENT.—In the year 1908 
Musammat Hakam Devi, the petitioner, 
applied for a maintenance order under 


HAEIM DEVI v. SHAM SINGH, 
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8. 488, Oriminal Procedure — Code 
against her husband Sham Singh who 
was neglecting and refusing to maintain 
her. During the proceedings before the 
Magistrate, First Olass, the parties compro- 
mised on the 29th May, 1808. to the effect 
that the amount of maintenance would be 
Rs. 5 per mensem. Accordingly the Magis- 
trate, First Olass, passed an order fixing 
the maintenance at that rate. This main- 
tenance was collected by the petitioner by 
means of the Oourt up to January 1929, 
when sheapplied for the enhancement of 
the rate of maintenance. Another Magis- 
trate, First Olass, enhanced the rate to Rs, 1U 
ex-parte against the husband and the 
District Mrgistrate accordingly sent that 
order up to this Court for cancellation on 
the ground that the respondent should have 
been heard. At the same time the District 
Magistrate noted that the original order 
of the 29th May, 1908, fixing the sum of 
Rs. 5 was illegal, in that the order was 
based on a compromise. This reference 
came before me and on the 28th March, 
1930, I set aside the order of the Magistrate 
First Olass dated the 28th June 1929,increas- 
ing the allowance, but I took no notice of 
the District Magistrate's reference to the 
illegality of the original order and I did 
not set aside the order ofthe 29th May, 
198, fixing the sum of Rs. 5 as maintenance, 
[See Sham Singh v. Hakim Devi (1) the 
nead note of which is wrcng]. 

When, however, the case went back to the 
District Oourts the Magistrate, First Olase, 
who dealt with it refused to give the peti- 
tioner any further arrears of maintenance 
on the ground that the District Magistrate 
hed pointed cut that the original order 
of 29th May 19Us was illegal. Against thia 
order the petitioner has come up to this 
Court. l 

The authority relied upon is Rahim Bibi 
v. Khair Din (?)& decision of a Division 
Berch composed of Plowden and Tremlett, 
JJ. The judgment in that case was deli- 
vered by Plowden, J. and it does not support 
the contention that an order based on a 
compromiee is illegal, and cannot be enforc- 
ed urder the provisions of s 488 of the Code 
of Criminal Procedure. An order had 
been passed undere, 488, Criminal Procedure 
Oode, awarding the complainant a specified 
monthly maintenance from her husband. 
She applied subsequently for realization 
of arrears, whereupon the husband imputed 

(1) 127 Ind. Cas. 13; A. I. R. 1930; Lah, 924; 31 Or. L, 


J. 1179; (1930) Or. Cas. 623. 
(2) 42 P, R. 1888 Cr. 
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misconduct to his wife. During these 
proceedings the parties entered into an 
agreement that for the future if the wife 
resided in the house provided by her 
husband she should get monthly main- 
tenance, and if not, it should be stopped. 
An order to this effect was passed. It was 
held by the Chief Court when the wife 
again applied for arrears of maintenance 
that the wife should have been left to her 
remedy inthe Oivil Oourts, inasmuch as 
the agreement which the Oourt had pre- 
viously recorded, and which was an agree- 
ment to live separately by mutual consent, 
had the effect of superseding the previous 
order of maintenance, and whatever rights 
it might give rise to in a Civil Court, it 
could not be enforced summarily under 
s. 488, Oriminal Procedure Oode. Now, on 
the finding that the agreement in question 
was ap agreement to live separately by 
mutual consent there is no question of 
correctness of the order of the Ohief Oourt 
by reason of sub-s. (5) of s. 488, Criminal 
Procedure Code, to the effect that the 
Magistrate shall cancel the original order 
on proof that the husband and wife are 
living separately by mutual consent. There 
is nothing, therefore, in the main judg- 
ment in Rahim Bibi v. Khair Din (2) 
to the effect that if the parties agreed be- 
fore a Magistrate as to what the amount of 
the maintenance shall be, the Magistrate 
cannot accept that agreement and embody 
itin his order unders. 488, Oriminal Pro- 


cedure Oode. 

Appended, however, to Rahim Bibi 
v. Khair Din (2) is another judgment by 
Tremlett and Rattigen, JJ. which does 
appear to bear this interpretation. As to 
‘why that judgment was appended to 4 
judgment with which it had no analogy, I 
do not know. In my judgment, merely 
because the parties agreed as to what wes 
the proper rate of maintenance, does not 
mean that s. 488 Oriminal Procedure Code, 
ig nolonger applicable; nor does it mean 
thet it can no longer be said that the hus- 
band had neglected or refused to maintaia 
hie wife. The subsequent rulings therefore, 
which appear to me to be based on a mis- 
understanding as to what was laid down in 
Rahim Bibi v. Khair Din (2) by Plowden, 
J do not have the same force as otherwise 
they would have. These rulings were 
doubted in Mangayyamma v. Appala 
Siva mi (3) and infact have not been followed 

(3) 131 Ind. Oas. 173: A,I. R. 1931 Mad. 185; 60 M. 
L. J. 213, 33 L. W. 405; (1981) M. W. N.327; 32 Cr L, 
J. 688; 4 Mad, Or, Cas 101. 
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by any other Court. 

Apart, however, from the above con- 
siderations I consider this iS a case where 
the Magistrate had no right to refuse the 
petitioner relief after such a long period. 
She had been collecting through the Magis- 
terial Courts arrears of maintenance since 
1908 and the Courts cannot now be allowed to 
say that the order of 1908 is wrong. It was 
laid down at page 10t* Shivlingappa Nijappa 
Tubchi v. Gurlingava (4) that it was the duty 
of the husband to have moved the Court at 
the time the order was passed to have it set 
aside if he objected to it. As he had not 
done so in 1919 the Bombay High Court 
refused to do so in 1926 without regard to 
the question whether the order was legal or 
illegal. Similarly in the present case, after 
all these years, the order must stand 
until, of course the husband is able to get 
it set aside or altered under the provisions 
of s. 489 or sub-s. (5) of s. 488, Criminal Pro: 
cedure Code. Until this is done the 
original order of 29th May 1908 must 
stand. 

I accordingly set aside the order of the 
Magistrate refusing arrears of maintenance 
and remand the proceedings to him with 
the direction that be should proceed in the 
manner indicated in this order. 

A. Order set aside. 

Proceedings remanded. 

(4) 94 Ind. Oas. 604; A. I. R. 1926 Bom 103; 27 Bom 
L. R. 136; 27 Or. L. J. 652. 

*Page of A I. R. 1926 Bom.—[Ed. 





LAHORE HIGH COURT. 
ORiuINAL APPBAL No, 260 or 1931. 
May 2. 1931. 
Present:—Mr. Justice Ourrie. 
SAID GUL—Acous?D —APPELI ANT 

versus 
EMPEROR-—RE:PONDENT. 

Arms Act (XI of 1878), ss. 19, 20—Concealment from 
railway officials—Nature of  offence—UConviction 
under s. 20, legality of. 

Section 20, Arms Act, is not confined to cases where 
an import or export of arms isattempted but applies 
to cases where a person is concealing a weapon while 
heisat a railway platform, as in such cases there 
must bean intention to conceal that weapon from 
inter alia railway officials who are on that plat- 
form. [p. 856, col. 2; p. 857, col. 1.] 

The appellant was travelling in a railway train. 
The travelling ticket examiner who had found that 
he was travelling beyond the place for which his 
ticket was issued, searched his person and a revolver 
wrapped in a rag along with four cartridges was 
recovered from the inner pecket of his inner coat 
over which he was wearing an overcoat: 
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Held that the accused was guilty of an offence 
under s. 20, Arms Act, and could be punished under 
that section.  [p. 857, col. 1.] 

Ibrahim v.Emperor (1), Khem Singh v. Emperor (8) 
Chet Singh v. Emperor (9) and Abdul Wahid v. Em- 
peror (10), followed. 

Gahna v. Emperor (2), Channan Singh v. Emperor (3), 
Harnam Singh v. Emperor (4) and Udham ` Singh v; 
Emperor (5), distinguished. 

‘Appeal from an order of the Magistrate, 
First Olasse, exercising enhanced powers 
under s. 30, Oriminal Procedure Code, 
Jhang, dated the 24th February 1931. 

Dr. Shuja ud-din, tor the Appellant, 

Mr. Anant Ram Khosla, for the Govern- 
ment Advocate, for the Respondent. 

JODGMENT.—The facts in this case 
are not in dispute. The appellant has 
throughout admitted that when his person 
was searched at Jhang Maghiana Railway 


Station in consequence of the suspicions: 


of the travelling ticket examiner who had 
found that he was travelling beyond the 
place for which his. ticket was issued a 
revolver wrappedin a rag along with four 
cartridges was recovered from the. inner 
pocket cf his inner coat over which he was 
wearing an over-coat. He alleged that he. 
found these articles on Sargodha railway 
platform and had put them in his pocket. 

The only point argued before me was 
whether the conviction should not be under. 
8. 19 of the Arms Act instead of s. 20, and 
it was further urged that in any case the 
sentence of six years’ rigourous imprison- 
ment was excessive. 


In . support of these contentions Dr, 
Shuja ud-Din cited the following rulings: 
Ibrahim v. Emperor (1), Gahna v, Emperor 
(2), Channan Singh v. Emperor (3), Harnam 
Singh v. Emperor (4) and Udham Singh v Em- 


peror (5) In the first of these ralings the 


learned Judge after referring to a decision 
of the Sind Judicial Commissicner's Court 
in Crown v. Azu (6) and the Oalcutta 
High Court ruling in Ahmed Hussain v. 
Queen Empress (7) remarkea: "In ea-h of 
these cases it was held that s. 20 should 
not be applied to ordinary cases of concea'- 
ment of arms and though the reasons have 
not been.very clearly stated by the learned 


(1) 18 Ind. Cas. 265; 9 P. R. 1912 Or; 14 Cr. L.'J. 41; 
44 P. W. R. 1912 Cr.; 128 P. L. R. 1913, 

(2) 24 Ind. Cas. 504: 33 P. L. R. 1914; 1 P. W. R. 
1914 Cr; 15 Or. L. J. 506, un 

(3) 86 Ind. Cas. 221; 6 Lah. 151; 26 P, Lah. R 49; 26 
Cr. LJ. 733; A. 1. R. 1925 Lah. 395; 7 Lah. L. J. 379. 

(4) 120 Ind.eO2s. 273; A. I. R. 1929 Lah. 576; 31 Or. 
L. J. 79 f ; ANS 


(5) 30 Ind. Cas, 461; 27 P.W. R. 1915 Or. 16 Cr. L. 
J. 637 


'(6)9 Or. L. J. 229; 18. L. R. 18. 
(7) 27 0.692. 4 0. W. N. 750. 
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Judges the conclusion appears to i 
have been that s.20 directly applied only. 
to cases where the import or export of. 
arms is attempted. This appears. to me ar 
reasonable conclusion." Gakna v. Emperor `. 
(2) was a very brief judgment relating to 
a chhavi discovered in a man's house and. 
a brief reference was made to Ibrahim v. 
Emperor (1). Channan Singh v. Emperor (8). 
also referred to Ibrahim v. Emperor (1), the 
learned Judge remarking that something 
more than a mere ordinary concealment' 
should be established in order to bring 
the possession within the meaning of s. 20. 
That was a case in which the accused had. 
had a gunon a charpoy on which he was 
seated covered with a dotehi, Harnam Singh 
v. Emperor (4) was & case where a man was 
carrying a spear head concealed next to 
his skin and it was held that the circum-; 
stances did not bring the offence within. 
s. 20. Udham Singh v. Emperor (5) was 
a peculiar case and clearly, decided on the 
circumstances of the particular case. These 
rulinge, however, do not represent the view: 
more recently adopted of the distinction 
to be drawn between ss. 19 and 20 of the 
Indian Arms Act.. In Khem Singh v. 
Emperor(8) the question was referred to, 
a Division Bench, the referring . Judge . re- 
marking “to carry a chhavi is the act, 
punishable under a. 19 (f) to carry it conceal- 
ed on one's person sothata public servant 
may not discover it,appears to me to be an 
offence under s. 20." In that particular case 
it was held that the circumstances were 
such that the appellant had been. rightly. 
convicted unders. 20. It was remarked by, 
the learned Judges that “We do not. 
think it necessary to lay down any géneral, 
tule as to what cases fall under 8. YO and 
what cases under s. 19 of the Indian Arms 
Act. Every case must, in our opinion be 
decided on its own facts.” The general 
principle laid down in Khem Singh v. Em- 
peror (8) was heldto be correct in Chet Shingh, 
v. Emperor (9) It was re-affirmed in Abdul 
Wahid v. Emperor (10) in which it, 
was held turther that the section 
(i. e. 8. 20) is not confined to cases where 
the import cr export of arms is attempted 
but that tke fact that a person is conceal- 
inga weapin while he is at a railway: 
platform must indicate an intention to 

(8) 28 Ind. Cas. 796; 8 P. R. 1915 Or; 60 P. W.R. 
1914 Cr.; 76 P. L. R. 1915; 16 Cr. L. J. 412. 

(9) 94 Ind. Cas. 401; 7 Lah. €5; A, I. R. 1926 Lah, 202; 
27 Or. L. J, 625; 27 P. L. R. 523. 

(10) 107 Ind. Cas. 495; 9 L. 302; 9 Lah. L. J. 533; A. 
I. R. 1928. Lah. 110; 28 Or. L. J. 256; 29 P. L, R, 
329; 9 A. I. Or. R, 454, : zi 
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coneeal that weapon from inter alia railway 
officials who were on that platform. With 
that reasoning I respectfully agree. The 
conviction under s. ZU of the Indian Arms 
Act must be upheld. 

As regards the question of sentence there 
is nothing to show that the appellant isa 
bad character or was engaged on any cri- 
minal undertaking at the time that he was 
arrested. He has produced evidence of 
good character and it appears that he 
served in the army himself and lost a 
brother Nur Khan during the war. His 
age is given as 24 years. In the circum- 
stances I think that a sentence of six years’ 
rigorous imprisonment is excessive. J, 
therefore, reduce the sentence to oneot 
three years’ rigorous imprisonment. i 


A. Sentence reduced. 
LAHORE HIGH COURT. 
OrviL EL d LE No. 316 
oF 1928, 


May 14, 1930. 
Present:—Justice Sir Alan Broadway, 
Kr., and Mr. Justice Currie. 
NAWALKISHORE KHARAITILAL 
— PETITIONER 
versus 
INOOME-TAX COMMISSIONER, 
DELHI—REsPONDENT 
. Income-tax Act (XI of 1922), ss. 28, 27, 48—Agent 
of foreign resident—Service of notice—Refusal to ac- 
cept and tomake return—Assessment—Appeal, compe- 
tency of—Reference, competency of—Dismissal of 
appeal—Ejffect—Practice—Continuing objections for 

two years in one application, propriety of. 

A who carried on business at Delhi had dealings 
with B at Jaipur. B advanced large sums of money to 
A and received interest from A. In the course of as- 
sessment for 1922-1923, A claimed that the interest 
paid to B should be allowed as business expenses 
and this was allowed. In 1923—1924, B was assess- 
ed on the interest credited to him, and A: was 
called to pay it as B's agent. A objected that he 
was not B's agent. B was againassessed for 1924— 
1925 and 1925—1926. Notice was issuedto B care 
of A. A re-directed thisto Jaipur but the notice was 
returned undelivered. The same notice was then 
sent addressed to A but A returned the formas the 
form inside was addressed to B. B was assessed 
through A. A appealed. The appeal was dismissed; 
, Held, that the case was one of ‘no return’ and no 
application lay to the High Oourt to direct the Com- 
missioner to make a reference. 

Held, further, that the merejfact that the Assistant 
Commissioner in dismissing the appeal did not 
say that it was incompetent did not affect the 
case. [p. 858, cols,1 & 2.] 

Income-tax authorities should not allow an assessee 
to continue objections to assessments for two years 
inone application, [p. 857, col, 2.] 


NAWALKISEORE KHARAITILAL v. INCOME TAX COM, DELHI. 


857 


Dr. Moti Sagar, R. B., for the Petitioner. 
Mr. Abdul Rashid, for the Respondent. 
JUDGMENT. 

Broadway, J.—This matter has been 
before the Court on a former occasion when 
a Division Bench consisting of Bhide, J. and 
myself returned the case to the Commis- 
sioner of Income-tax Delhi, for such action 
as he might deem necessary, 

In the order passed by us on 27th June 
1927, the facts are detailed. Briefly the 
firm of Messrs, Nawal Kishore Kharaiti Lal 
carrying on business as jewellers in Delhi 
had dealings with one Banji Lal of Jaipur. 
Banji Laladvanced large sums of money 
to Nawal Kishore-Kharaiti Lal and received 
from them very substantial sums of interest, 
In the course of the assessment of income- 
tax on Nawal Kishore-Kharaiti La] in 1922- 
1923 they claimed that this interest which had 
been credited to BanjiLal at Delhi should 
be allowed them as business expenses. 
Their .request was granted and then in 
1923-1924 Banji Lal was assessed to income- 
tax on the amount of interest credited by 
Nawal Kishore Kharaiti Lal in their 
account-booke, Nawal  Kishore-Kharaiti 
Lal were called upon to pay the amount 
assessed and they raised various objections, 
the principal ones being; (1) that they were 
not the agents of Banji Lal under ss. 42 and 
43, Income-tax Act, and secondly, that they 
had not been given proper opportunity of 
msking a return. These objections were 
disallowed after the objections had been 
given an opportunity unders. 43, Income- 
tax Act tosatisfy the authorities that they 
should not be regarded as Banji Lal's 
agents. Againss that decision they 
preferred various appeals and finally at- 
tempted to get the Oommissioner of 
Income-tax to make a reference to this 
Court under s. 66 (2). This reference was 
however, dismissed as barred by time, In 
the interval the authorities endeavoured to 
assess Banji Lel through their agents for 
the years 1924 25 and 25-1926. A certain 
&mount of confusion has arisen owing to 
the fact that instead of filing separate 
objections and separate applications with 
regard to these two years, the firm of Nawal 
Kishore has thought fit to combine their 
attack on the assessment for these two 
years in one application which should not 
have been allowed by the ipcome- 
tax authorities, Areference was made by 
Commissioner of Incomie-tax, Delbi, but was 
ineuch vague terms that it was found 
necessary on 27th June 1927 toreturn the 
papers to the Incom-tax Commissioner leay- 
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ing it opentohim to decide whether he 
would make a further reference or not. 

On a careful consideration of the situa- 
tion the Commissioner of Incom-tax de- 
cided that no case had been made out for 
& reference to this Court and he accordingly 
refused to make one. Nawal Kishore- 
Kharaiti Lal have therefore come up to 
this Court under s. 66 (3), the Incom Tax 
Act and through Dr. Moti Sagar have asked 
us to direct the Commissioners of Income 
Tax to refer certain questions of law to this 
Court. 

One of the points taken was that the 
Commissioner of Incom Tax had no right 
to refuse to make reference, A persual of the 
judgment of this Oourt dated 27th June 
1927 makes it quiteclear that it was intended 
to give him a free hand in this respect. Now, 
it has been held by the Income-tax Officer, 
Assistant Commissioner and all the Incom- 
tax authorities that both assessments were 
made unders. 28 (4), that is to say, that 
in both years the cases were treated as 
“no return cases” and it has been admitted 
that ifthese are no return cases then the 
petitioners have no right to ask forthe 
reference prayed for. It has, however, been 
urged that in neither of the years was 
the case a ‘no return’ case, Now turning 
to the year 1925-26, we find that the peti- 
tioners credited Banji Lal with -a sum of 
Rs 63,142 as interest. This sum it has 
been stated, has been allowed to the peti- 
tioners as their business expenses. On 
14th December, 1925 a notice was sent 
under s. 22 (2) under a registered cover 
addressed to Seth Banji Lal care of the 
petitieners. The petitioners redirected this 
to Jaipore and that we are asked to believe 
for some reason or other it was never de- 
livered. On 27th January, 1926, the same 
‘notice was sent under registered cover to 
the petitionere. This they received on 28th 
January, 1926 but asthe declaration form 
inside the registered cover, was addressed 
to Banji Lal, the petitioners returned the 
form inits blank state to the Income-tax 
Officer who subsequently assessed Banji 
Lal through the petitioners treating it as 
“no return case.” Against this an appeal 
was lodged tothe Assistant Commissioner 
who dismissed it as incompetant. In these 
circumstances, in my judgment the case 
for the year 1925-26 was clearely a “no 
return tase” and admittedly this applica- 
tion must fail qua thet year. 
` Turning now to the year 1924 25 it 
appears that a declaration form wassent 
on. 80th or 3lst July, under s, 22 (2), This 
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was addressed to Banki Lal through the 
petitioners, It was returned by the peti- 
tioners with & suggestion that it should 
be sent to Jaipur. On 13th October the 
declaration iform was re-sent to Banji Lal 
care of the petitioners and under a regis- 
tered cover wbich was again returned. On 
27th March 1925, the  Incom-tax Officer 
held that this was a “no return case" and as 
the amount shown in the petitioners’ books 
as having been credited to Banji Lal was 
Rs. 30,000, the assessment was made on that 
figure, and the petitioners as agents were 
called upon to pay. Thereupon the peti- 
tioners moved the Income-tax Officer under 
8. 27, Incom Tax Act, Meeting with no 
success they attempted to appeal to the 
Assistant Oommissioner in spite of the 
fact that the proviso tos.30 (1) clearly 
lays down that no appeal is competent. 
The Assistant Oommissioner, in dealing 
with this appeal pointed out that the Income- 
tax Officer had seen no reason to revise 
his assessment and that he, the Assistant 
Commissioner, also failed to see any reason 
to do so. The appeal was accordingly dis- 
missed, 


It has been urged by Dr. Moti Sagar that 
because the Assistant Commissioner enter- 
tained theappeal, therefore, theorder was 
appealable. Section 30 appears to me to be 
perfectly clear on the point. It provides for 
an appeal by an assessee who objects to the 
amourt or the rate at which he is assessed 
unders. 23 or 8,27, etc, The proviso runs 
that no appeal shall lie in respect of an 
assessment made under subs. 4. s, 23 or 
under that section read with 8.27. Itseems 
to me that the present case comes with- 
in this proviso and it is one of those csses 
which fall in the category of an assessment 
made under subs.4 of s, 23 read with 
8. 27. In my judgment,’ therefore, the 
assessment for this year was also a no return 
case, theappeal tothe Assistant Commis- 
sioner was incompetent and the mere fact 
that the Assistant Commissioner in dismiss- 
ing the appeal did not say that it was 
incompetent does not affect the case, 
Whether there is or is not a question of law 
involved in this matter is, therefore, imma- 
terial and couldnot be discuesed. Before 
concluding I would add, in the present 
case the firm of Nawal Kishore-Kharaiti 
Lal were deemed to be sgents after due 
notice and hearing as provided by e. 43, 
It has been urged that that decision only 
related to the year 1922-1923. It hae, however, 
been pointed out by the learned Govern- 
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ment Advocate that in all the subsequent 
proceedings relating to the years 1924-25 
and 1925-26 Nawal Kishore-Kharaiti; Lal 
never asked forafresh order or decision 
afterahearing under s. 43 and, in these 
circumstances, I think that they have 
rightly been regarded as agents within 
the meaning of ss,42 and 43, Income Tax 
Act. I would, therefore, dismiss this petition 
and decline to issue the mandate as prayed 
for. Parties will bear their own costs. 

Currie, J.—I agree, 

A. Petition dismissed, 


LAHORE HIGH COURT. 
SgooNp O1vit APPEAL No. 997 or 1927. 
May 14, 1931. 

Present :— Mr. Justice Addison and 
Mr. Justice Coldstream. 
ABDULLAH SHAH-— PraINTIFF— 
APPELLANT 

versus . 

HAJI SHAH AND ANOTHER—DRFENDANTS 

— RESPONDENTS. 

Muhammadan Law—Gift—Delivery of [possession 
—Gift of undivided share without delivery of posses- 
sion— Validity. - 

The broad rule of Muhammadan Law isthat the 
taking of possession of the subject-matter of the 
gift by the donee either actually or constructively 
is necessary to complete a gift, There are exceptions 
to this rule, but those exceptions have to be strictly 
construed, ([p. $60, col. 1] " f 

Where the subject-matter ofa gift consisted of a 
quarter share in two large areas of land owned by 
the donees alone. and of an eighth share of two 
smaller areas of which they owned a half share and 
a portion of the property was in the possession of 
tenants: Ir 

Held, that the subject-matter ofthe gift was not in- 
capable of possession and delivery of such posses- 
sion as it was susceptible of was essential to validate 
the gift, m 

Rehmat Ali v. Daulat Bibi (1), Fateh Muhammad 
y. Mitha (2), Vahazullah Sahib v. Boyapati Nagayya 
(3), Abdul Ghani Khan v. Fakhar Jhan Begam (4), 
Fayaz-ud-Din v. Qutab-ud-Din (1])and Allah Rakha 
v. Ali Muhammad (12), referred to. | 

Tara Prasanna Sen v. Shaudi Bibi (5) and Muham- 
mad Bakhsh v. Hussaini Bibi (6), distinguished. 

Second civil appeal from the decree of 
the District Judge, Multan, dated the 11th 
January, 192/, affirming that of the Subor- 
dinate Judge, Fourth Cless, Multan, dated 
the 31st May 1926. 

Messrs. Jagan Nath Aggarwal and Jagan 
Nath Bhandari, tor the Appellant. 

Mr. Mehr Chand Mahajan, for the Respon- 


dents. : 
JUDGMENT. 
-Coldstream, J.—Abdullah Shah, the 
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plaintift-appellant, . instituted a suit for 
possession of certain agricultural lend 
which he alleged had been gifted to him 
by his collateral Haji Shah and Haji Shah's 
wife, the two defendants, by a registered- 
deed, dated the 20th December, 1921, He 
asserted that he had taken possession of the 
land, but had been ousted from it by the 
defendants when matation in his favour 
was refused by the Revenue Officer on the 
7th August 1923. 

The defendants resisted the suit con- 
tending that the plaintiff had oaly been 
promised possession of the land on 
certain conditions. These he had failed to 
fulfil and possession had not, therefore, 
been given to him. 

The first Court found that there had been 
no completed and ;valid gift, as possession 
of the property had never been to the 
plaintiff, and dismissed the suit. On 
appeal the learned District Judge of 
Multan confirmed this &finding, holding 
that no possession either physical or con- 
structive, hadgbeen delivered to the plaint- 
if. He also held that the gift was not 
proved to have been made for consideration. 
He accordingly dismissed the appeal. 

Against this decision the plaintiff has 
preferred the present second appeal, We 
have beard Mr. Jagan Nath Aggarwal who 
has:argued the appeal and Mr. Mehr 
Ohand Mahsjan who opposes it on behalf 
of the defenasnts. 

That no possession physical or con- 
structive, wes ever taken of the gifted 
land by the plaintiff is a finding of fact 
which is final. 

That the parties are governed by 
Muhammadan Law relating to gifts as held 
by the Court below is not disputed. Nor 
is it urged before us that the gift was for 
consideration. Mr. Jagan Nath’s.argument 
is that possession is not necessary to com- 
plete a gift of property in all cases, and that, 
in tbis case, the property gifted being 
undivided quarter share of the land owned 
by. the donors, with whom the iplaintiff 
was living, neither physical nor construc- 
tive passing of pcssession was nececeary 
to complete the gift. Here, however, he 
assumes a fact which is nof established 
that the plaintiff was living with the donors. 
The principle relied on, which is stated 
in para. 127 (3) of Mullah’s Principles of 
Muhammadan Law is an exceptich to the 
general rule and the circumstances warrant- 
ing its application must be clearly proved. 
Moreover, this rule has been limited.mainly 
to cases in which the donor stands in 
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loco parentis or in close relationship to the 
donee. Such was, for instance, the case in 
Rehmat Ali v. Daulat Bibi (1) where tha gift 
was to the wife of the donor's son, who 
lived with him, and it was found that 
possession had been given in a manner 
that effectively transferred the property. 

In Fateh Muhammad v.| Mitha (2) the next 
ruling relied on the gift was to an infant 
son. On the other hand in Vahazullah 
Sahib v. Boyapati Nagayya (3) the Madras 
Court has held that the requirement as to 
passing of property was not satisfied where 
the donor gifted house property to a 
foster-son and continued to live in the 
house with him, he being not really related 
to her. 

"The broad rule of Muhammadan Law is 


that the taking of possession of the subject ` 


matter of the gift by the doneesither actually 
or constructively is necessary to complete a 
gift [Abdul Ghani Khan v. Fakhr Jehan 
Begam (4)) and Mr. Jagan Nath is forced, in 
view of the finding, which he cannot 
impugn, that no such possession passed, to 
fall back on the doctrine relating to 
` gifts of mushaa which allows the gift of an 
undivided share in property not cepable 
of partition and in property which is 
capable of partition in exceptional circum- 
stances, As regards this line of argument 
there is obviously force in Mr. Mehr Ohand's 
objection that it sets up a totally new 
case. In the lower Oourts the case was 
fought out on the presumption that to 
complete the gift, unlees it were found to 
bea gift for consideration, the passing 
of possession of rome kind was essential— 
this proposition being expressly conceded by 
the plaintiff's Counsel. It is to be noted, too, 
that the appeal to the District Judge was 
on the ground that the finding that pos- 
session had not passed was incorrect. 

But even the plaintiff's cage ba entertain- 
ed as now presented it must in my opinion 
fail. 

The subject-matter of the gift consisted 
of a quarter share in two large areas of 
land owned by the donors alone, and of 
an eighth share of two smaller areas of 
which they owned a half share. It cannot 
be said that the property of which & share 
was given wasincapable of partition. The 


(1) 90 Ind. Cas, 640; A. I. R. 1925 Lah. 501; 7 Lah L. 

. 901. . 
i (2) 92 Ind. Oas. 479; A, I. R. 1926 Lah. 286, 

(3) 30 M. 519; 17 M. L. J. 562 

(4) 68 Ind. Cas 254; 44 A. 301 at p. 315; 25 O. O. 95; 
31 M. L. T. 21; 9 O.L. J. 369; 43 M. L. J. 453; 24 Bom. 
L. R. 1268; 27 C. W. N. 53; A. I. R. 1922 P. O. 281; 20 
‘A, L.J. 994; 37 0. L. J. 1; 49 I. A. 195 (P. O)). 
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mero fact that some of it may have been. 
cultivated by tenants (who actually coultiva- 
ted the land is not clear) did not make 
partition impossible nor prevent the donora 
from securing attornment to the donee so 
as to place him in constructive possession. 
The case dealt with Tara Prasanua Sen v. 
Shaudt Bibi (1) does not help the plaintiff 


for there it was found that the donor 
who was not herself in physical 
possession, had done all she could 


to put the donee in possession of the 
lands (which were held by mortgagees at the 
time of the gifit), causing them to be record- 
ed in the donees' name. The lands were 
thus entered as the latter's in the Settle- 
ment records, and subsequently the donee 
did come into physical possession of the 
property. 

The judgment: of the Privy Concil in 
Muhammad Buksh v. Hassaini Bibi (6) was 
also upon facts clearly distinguishable from 
those of the present case. Thera also the 
donor had' done all she could to perfect the 
gift and the donees afterwards obtained 
possession, 

The original strictness of the technicalities 
relating to mushaa, which,to quote the 
words of the Privy Council in Muhammad 
Mumtaz’ Ahmad v. Zubaida Jan (7) are 
wholly unadapted to a progressive state 
of society and ought to be confined within 
the strictest rules, has no doubt been con- 
siderably cut down (Ameer Ali's Muham- 
mdan Law, 4th Hdition, page 100), but the 
doctrine cannot be altogether ignored or 
repudiated; [Mariam Bibi v. Muhammad 
Ibrahim (8) quoted in Bibi Bilkis v. Wahid 
Ali (9)) and clear justification for departure 
from it must be found in decisions of 
authority. Mr. Jagan Nath has not shown 
us such justification for holding that in the 
present case such possession had been 
taken as to make the gift effectual. fhe 
ease is not even analogous to those cited 
as exceptious to the rule set forth in 
para. 134 of Mullah’s Principles of Muham- 
madan Law itis not one ofa gift by one 
co-heir to another, nor of & share in a 
zemindari or taluka, nor of a share in free- 
hold property, nor of a share in a land 
company. The rulings on ‘which those 
exceptions are based are referred to in that 

(5) 62 Ind. Oas. 481; 49 O. 68; 25 0. W. N. 761; A. I. 
R.1922 Oal. 422, i 

(6) 15 O. 684: 15 I, A. 81; 12 Ind. Jur. 291; 5 Sar. P. O. 
J. 175 (P. C.). 

(7) 11 A. 460; 16 I. A. 205; 5 Sar. P. O, J. 433 (P. C). ` 


(8) 48 Ind. Oas. 561; 28 O L, J. 306 
(9) 114 Ind. Cas. 201; 7 Pat. 118; A. I. R. 1928 Pat, 


- 183; 10 P, L, T. 402, 
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parahraph and I need not discuss them 
here, They all relate to special cases with 
peculiar features not to be found in the 
case before us. Hxceptions to the rule re- 
-quiring delivery of possession have to be 
strictly construed Musa Miya v. Kadar 
- Bux (10), and eases such as decided in 
Fayaz-ud-Din v. Qutab-ud Din (11) 
-where the gift was of a share in 
‘Turkish Batb, are not authority for 
any relaxation of the rule, which this Court 
has regularly enforced that such delivery of 
possession as the gifted property is suscepti- 
ble of is essential [S39 Allah Rakha v. 
“Ali Muhamed (12)]. 
: Only one point remains to be noticed. In 
‘his judgment the learned District Judge 
has noticed’ that Haji Shah in mutation pro- 
ceedings had admitted that plaintiff had 
‘been given possession of 20 bighas, From 
the record it appears that this was not an 
admission that physical possession had been 
-delivered to the plaintiff but merely a state- 
ment that the gift intended was of this area 
‘only and not ofa quarter share. 

My conclusion is that the lower Oourt’s 
-decision is correct. 1 would accordingly 
dismiss the appeal with costs. 

- Addison, J.—I agree. 
eal dismissed, 


A. < App 
© (10) 109 Ind. Cas. 31; 52 B. 316; A. I. R. 1928 P. C. 
08; 26 A.L. J. 450.47 O. L. J. 517; 54 M. L. J. 655; 
32 0. W.'N. 733; 30 Bom; L.R. 766; 28 L. W,°33 (P. 


GO). 
" (11) 116 Ind. Cas. 899; 10 Lah, 761; A.I. R. 1929 Lah, - 


309; 30 P, L. R, 288. 
(12) 108 1nd, Cas. 741; 9 Lah. 567. 
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LAHORE HIGH COURT. 
Oivit REgrEsENOR No. 26 or 1930, 
February 27, 1931. 

Present :—Mr. Justice Addison 
4 and Mr. Justice Bhide. 
. Tag BHARAT INSURANOE COMPANY 
l Lrp,, LAHORE-—ASSES8RE— 

: PETITIONER 


versus 3 
“Tun COMMISSIONER: or INCOME-TAX, 
PUNJAB-—RESPONDENT. 

Income Tax Act (XI of 1922), ss. 8,10 (2) (ix)— 
Insurance Company—Sum allocated for distribution 
among participating policy-holders, whether liable to 
be assessed—‘Profits’, meaning of. 

The sum of money allocated by a Life Insurance 
Company for distribution amongst policy holders who 
are entitled to participate in the profits of the Com- 
‘pany is a portion ofthe profits of the Company and 
as such assessable to Income-tax and not an ex- 
penditure incurred solely for earning the profits 
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within the m3aning of cl. (ix) of sub-section 2 of s. 10 
of the Income Tax Act, 1922. [p. 864, col. 1 


Bhide, J.—The ‘profits of a business’ mean the 
‘net proceeds of the concern after deducting the 
necessary outgoings without which those proceeds 
‘ould not be earned’, and these net proceeds must 
be takento be the basis for the assessment of 
Income-tax irrespectively of their subsequent applica- 
tion or allocation: [p. 862, col. 2; p. 863, col. 1.] 

Pr v. London Assurance Corporation (1), follow- 
ed. 

Mersey Docks & Harbour Board v. Lucas (2), Sec- 
retary tothe Board of Revenue, Income Tax, Madras 
y. Arunachallam Chettiar (3), Baleshwar Bagartt v. 
Bhagirathi Dass (4) and Mathura Mohan Saha v. Ram 
Kumar Saha (5) referred. to. Vots 

Oase referred by the Commissioner of 
Income Tax, Punjab, North-West Frontier 
and Delhi Provinces, Lahore, with his No. 
R. 14 (1)-7 dated the 4th August, 1930 for 
orders of the High Sourt. nM 

Messrs. Madan Gopal and Badri Nath, 
for the Petitioner. 

Mr. R. C. Soni, for Mr, Jagan Nath Aggar- 
wal, for the Respondent. 


ORDER. 

Bhide, J.—This is a Reference under s. 66 
(2) of the Indian income Tax Act, 1922, in 
which the following question of law has 
been referred to this Court for decision: 

"Whether the sum of Rs. 4,068,995, dis. 


‘tributed amongst the participating policy- 


holders represents part of the profits assess- 
able to income-tax or an expenditure in- 
curred for earning the profits of the Com- 
pany.” 

The material facts bearing on the ques- 
tion are briefly as follows:—The Bharat 
Insurance Company, on whose application 
the reference has been made, has two kinds 
of policy-holders, viz., those who are entitled 
to participate in the profits of the Company 
and those who are not so entitled. Accord- 
ing to the rules of the Company, the policy- 
holders of the first kind are entitled to 90 
per cent. of the profitsof the Oompany on 
that part of the business. A periodical valua- 
tion of the profits of the Oompany is made 
every five years. In the quinquennial report 
for 1923-24,on the basis of which Income-iax 
was assessed for the next five years, a sum 
of Rs. 4,68,394 was shown as ‘allocated for 
distribution amongst policy-holders with 
immediate participation’, The sum was not 
actually distributed amongst the policy- 
holders, but represented (as was stated 
before us at the hearing) the capitalised 
value of the amount which would have to 
be ultimately distributed amongst the policy- 
holders. The sum of Rs. 4,68,394 was in- 
cluded in the profits of the Company on 


_ which the Income tax was assessed accord- 


$62 
ing the practice followed up till now and 
the Company also paid the tax up to 1929- 
30 without demur. n that year, too, no 
objection was raised before the Income- lax 
Officer, but an appeal was lodged befcre the 
Assistant Commissioner of Income tax, in 
which an objection was raised for the first 
time that the aforesaid sum of Rs. 4,68,394 
teally represented expenditure of the Com- 
pany incurred solely for the purpose of 
earning its profits and as such should have 
been exempted from assessment under cl, 
(ix) of sub-s.2 of s, 10 of the Income-tax 
Act. The’ appeal was rejected by the 
Assistant Commissioner. The Company 
then presented an application for a 
review of the case under e. 33 of 
the Act, or, in the alternative, for 
a reference to this Court under s. 6 (2). 
The Oommissioner of Income-tax rejected 
the application for review, but has referred 
the question stated at the outset for the 
decision or this Court, 

The cont:ntion of the learned Counsel for 
the Bharat Insurance Company is that the 
policy-holders, who participate in the profits, 
have to pay a higher premia and 90 per cent. 
of the profits are offered to the policy- holders 
merely to attract a larger capital for the 
business of the Company. The policy- 
. holders are not constituents of the Oom- 
pany like share-holders and the share of 
the profite, which is paid to them, is really 
in the nature of expenditure, which the 
Company has to incur for earning the 
profits Under s. 3 of the Indian Income 
Tax Act, it is profits of the Company which 
are chargeable and the profits paid to the 
policy-holders, who are not included 
amongst its constituents, cannot, therefore, 

-be properly included in the profits of the 
- Company.. No Indian authority on the point 
was cited. As regards the English authori- 
ties, the precise question, which has been 
referred to us for opinion, seems to have 
bsen raised in Last v London Assurance 
Corporation (1). This case went up to the 
House of Lords and, though there was a 
difference of opinion amongst the Judges, 
the ultimate decision of the majority was 
that the share of the profits paid to policy- 
holders in circumstances similar to those 
of the present case isa part of the profits 
of the Corporation and as such assessable 
to Income tax, The learned Counsel for the 
Bharat Ifsurance Company sought to dis. 
tinguish this case on the ground that there 
are differences between the provisions of the 
Indian and English Income Tax Act, 


(1)2 Tax, Cas. 100, 
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It will appear from the above that thé 
decision of the question referred in this 
case depends mainly on the interpretation 
of the word ‘profits’ for the purpose of the 
assessment of the Company to Ineome-tax. 
There is no definition of the word given in 
‘the Act itself. There is nodoubt that the. 


‘amount in dispute has been treated by the 


Company itself as & portion of its ‘profits’; 
for it is described as equivalent to 90 per 
cent, of the ‘profits’ and is payable to policy- 
holders who have taken endowment policies 

‘with profits.’ The learned Counsel for the 
Company hae, however, argued that this is 
only a loose use of the word and, strictly 
speaking, the amount in question isa part 
of the expenditure of the Company, which 
must be deducted before we can arrive at 
the true profite of the Company. 

In Mersey Docks & Harbour Board v. Lucas 
(2). the word *profite' was interpreted by the 
House of Lords to mean ‘the net proceeds of 
& concern after deducting the necessary out- 
goings without which those proceeds could 
not be earned or received’, or ‘income of what- 
ever character it may be, over and above the 
costs of receipt and . collection’ and the 
‘gains of a trade’ were taken to be ‘‘what- 
ever was gained by the trading, for what- 
ever purpose it was used’. The same view 
was adopted by the majority of that House 
in Last v. London Assurance Corporation 


). 

There is nothing to show that the word 
‘profits’ is used in a different sensein the 
Indian Income-tax Act. In Secretary to the 
Board of Revenue, ‘Income Tax, Madras v. 
Arunachallam Chettiar (3), & similar. inter- 
pretation was adopted by a Special' Bench 
of the Madras High Court on the basis of 
geveral Englieh decisions and it was pointed 
out by Wallis, O. J, in his judgment (vide 
page 73) that "having regard to the uniform 
interpretation placed by the Oourts on the 
corresponding language of Sch. D and ac- 
cepted by the Legislature it is not open to 
this Court to place a different interpretation 
on the word "profits" occuring ine, 9 of the 
present Act etc.” The Income-tax Act then 
in force was the Act of 1918, but there seems 
to beno material difference in the provi- 
sions of that Act and the present Act so far 
as the point under discussion is concerned, 

I must, therefore, accept the above inter- 
pretation of the word and hold that the 
‘profits of a business’ mean the ‘net proceeds 

2 11 Tax Cas, 25. 


(3) 59 Ind. Cas. 48 2; 44 M, 65; 35 M. L. J. 649; (1920) 
M. W. N. 789; 29 M. L. T. 16; 13 L. W.336 (F. B.) 
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of.the concern after deducing the necessary 
outgoings without which those proceeds 
could not be earned’, and that thesa net pro- 
ceeds must be taken to be the basis for 
the assessment of Income-tax irrespectively 
of their subsequent application or allocation. 
' According tos. 10 of the Act, the tax is 
payable by the assessee ‘in respect of the. 
profits or gains’ of any business carried on 
by him, he Income-iax Officer ie, there- 
fore,’ concerned with the ‘profits of the 
business’ and not with the net dividend 
paid to the share-holder. It is true that 
according to s. 3 of the Act the tax is 
. chargeable on all income, profits and gains 
of the Company, but that section is subject 
to the other provisions of the Act and must 
be read along witk s.10. It is also to be borne 
in mind that the Company has a separate 
legal entity and the dividend paid to the 
share-holders is by no means equivalent 
to the real profits of the Company. 
According to s. 10 of the Income Tax Act, 
only certain deductions are permissible in 
estimating the profite, and the word is thus 
used in a special sense. Oertain deductions 
which may be permissiblein an ordinary 
commercial balance-sheet in estimating 
profits are consequently not permissible at 
all under s. 10. Under cl. (iii) of sub- 
s, 2 of g, 10, e.g, interest on capital cannot 
be deducted from profits, if that interest 
is in any way dependent on the earning of 
the profits, although the payment of such 
interest must necessarily reduce the amount 
available for distribution amongst the 
share-holders. The present case is, in its 
essence, of-the same type The premia paid 


by the policy-holders are a part of the 


capital of the Insurance Company, Policy- 
holders who partieipate in the profits have 
. to pay higher premia and bonuses paid to 
such policy-holders are in the nature of 
additional interest paid to these policy- 
holders. But this payment is dependent 
upon the existence of profits and hence 
on the principle of cl. (iii) of subs, 
2 of s. 10 referred to above such pay- 
ment cannot be deducted in estimating the 
profits. 

The contention of the learned Counsel 
for the Company that the payment of the 
bonus is really an expenditure incurred 
solely for earning the profits does not 
appear to besustainable, Any expenditure 
incurred solely for the purpose of earning 
profits would ordinarily precede and not 
follow the accrual of the profits. It would 
certainly not be dependent on the existence 
of those profits. In the present instance, 
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the participating policy-holders are paid 
the bonuses only ifthere is any profit but 
not otherwise. In other worde, the expendi- 
ture has not necessarily to be incurred for 
the purpose of the business but is contingent 
on the existence of & surplus. Again the 
payment of bonuses may have different 
objects in view and may not be intended 
solely forearning bigher dividends for the 
share-holders even if the word ‘profits’ were 
to be understood in that restricted sense, 
The object, e. g, may be thecreation of a 
larger reserve fund out of the larger 
surplus of income over expenditure, for the 
stability of the Company. IJn theese circum- 
stances I do not think these bonuses can be 
properly considered tobe an expenditure 
‘incurred solely for the purpose of earning 
the profits’. As held by Lord Blackburn in 
Last v. London Assurance Corporation (1) 
the bonuses seem to represent really a share 


-in the profits of the business of the Com- 


pany purchased by the participating 
policy-holders. The learaed Counsel for 
the Company has urged that there are some 
differences between the English and the 
Indian Income-tax Statutes, but he has not 
been able to point out any which may be 
considered . to be material for the purposes 
of the present issue. The Indian Act is 
based largely, as is well-known, on the 
English Act, Here, asin England, the tax 
is payable on the profits of business, and in 
calculating the ‘profits’ certain deductions 
arepermissible while others are not. The 
learned Counsel for the Company drew our 
attention to s.540f5 and6 Vie, Ohap. 
XXXV, to which Lord Blackburn has re- 
ferred in his judgment in Last v. London 
Assurance Corporatien (1). According to 
this section an estimate of the profi:s and 
gains has to be madein England before 
any dividend shall have been made thereof 
to any other persons, Corporations, or 
Companies having a share, right, or title in 
orto such profits or gains’. But the inter- 
pretation of this provision was itself a sub- 
ject of difference of opinion amongst the 
Judges and the judgment of Lord Black- 
burn mentions this provision only in- 
cidentally and is not based onit. The 
learned Counsel further stated that in 
England bonuses paid to policy-holders 
were subsequently exempted from Jncome- 
tax subject to certain reservations (cf. 8. 
16 of the Finance Act, 1923). I% ie, of 
course, open to the Legislature to adopt the 
same course in this country. Weare con- 


(4) 35 O. 701; at p. 713; 7 O.L. J. 568, 
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'eerned only with the interpretation of the 
law as it stands. After carefullly consider- 
ing the provisions of the Indian Income 
Tax Act I am unable to see any good 
grounds to justify a different view being 
taken inthe present case to that taken by the 
House of Lords in Last v. London Assurance 
Corporation (1). 

The established praciice in this country 
is apparently in accordance with that view 
(cf. Sundaram’s Law of Income-Tax in 
India, 2nd Edition (page 585.) Any departure 
from the above interpretation of the law 
would, therefore, require very cogent 
reasons [cf. Baleshwar Bagarti v. Bhagirati 
Das (4) and Mathura Mohan Saha v. 
Ram Kumar Saha (5), and no such 
reasons have been, I think, made out in the 
present case. 

For the reasons stated above it seems to 
me that the aforesaid sum of Rs. 4, 68,394. 
allocated for distribution amongst the parti- 
cipating policy-holders must be considered 
to be a portion of the profits of the Company 
and as such assessable to Income-tax and 
not an expenditure incurred solely for earn- 
ing the profits within the meaning of 
cl. (ix) of subsection of s. 10 of the 
Indian Income Tax Act, 1922, I would 
.anawer the question accordingly, but as the 
law point involved is not free from 
.diffieulty, I would take no order as to 
costa. 


Addison, J.—I concur. | 
A, Reference answered accordingly, 


(5) 35 Ind. Cas, 305; 43 O. 790; 23 O. L. J. 26;.20 
'W. N 370. : 


LAHORE HIGH COURT. 
ORIMINAL Revision No. 1179 or 1930. 
November 28, 1930. 
Present:—Mr. Justice Coldstream. 
NARAIN DAS—OCO0MPLAINANT — 
PETITIONER 
versus 


` PREM OHAND—Accoszp—RrsPon DENT. 
Criminal Procedure Code (Act V of 1898), ss, 177, 
179—Penal Code (Act XLV of 1860), s. 420—Cheating 
by sending insured cover without money—Complaint 
—Jurisdaction of Court where cover was received. 
` A owed B a certain sum of money. He sent a 
letter insured for Rs. 400 to B through the Post 
Office addressed to a place in the Gujrat District 
intending to use the receipt given to the Post 
Office by B as proof of discharge of the debt. A 
‘filed a complaint against B, in the Court of a Magis- 
: trate at Gujrat, under s. 420, Penal Code: 


NARAIN DAS v. PREM OMAND 


“J. 511; 28 Or. L. 
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Held, the Gujrat Goiirt had jurisdiction to try the 
offence, under 8.179, Oriminal Procodure Code, if not ' 
also under s. 177. 

Arura v. Crown (1j, M. A. Kaleek v, Emperor (2) 
and Jamnadas Vasanji v. Emperor (8), referred te. 

Petition for revision of an order of the 
District Magistrate, Gujrat, dated the 9th 
June, 1930. 

Mr. Eam Lal Anand, for the Petitioner. 

Mr. Mudan Lal, for the Respondent. 

JdJUDGMEN T.—The petitioner Narain 
Das was owed some money by Prem Chand. 
The petitioner instituted a criminal case 
against him in the Court of a Magistrate 
at Gujrat under s, 420 of the Indian Penal 
Code, alleging that Prem Ohand sent from 
a place in the Bombay Presidency, a letter’ 
addressed to him in Suk Kalan in Gujrat 
District, and insured for Rs. 400, intending 
to use Narain Das’ receipt given to the Post 
a as proof of dischargeof Prem Ohand's 

ebt. 

The Magistrate heard evidence, framed a 
charge and heard defence evidence, but 
discharged Prem Ohand on the ground that 
a Gujrat Court had no jurisdiction. 

Narain Das petitions for revision of this 
decision and I have heard his Counsel and 
also Mr..Madan Lal who opposes the petition 
on behalf of Prem Chand. 

The decision of the Magistrate was wrong. 
It is clear that the Gujrat Court had juris- 
diction under s. 179 of the Code of Oriminal 


` Procedure if not also (considering the de- 


finition of cheating in s. 415 of the Indian 
Penal Code) under 8.177. The cases cited 
by the Magistrate are distinguishable. A 
similar case, in which the letter was written 


. from Benares, was tried in a Gujrat Oourt 
“and dealt with on revision by the Chief 


Court in Arura v. Crown (1). Other authori- 
ties are M.A. Kaleek v. Emperor (2) and 
Jamnadas Vasanji v. Emperor (3). 

The petition is accepted, the Magistrate's 
order of discharge set aside and the 
records are returned to the Magistrate who 
will proceed to decide the case upon its 
merits, 

A. Petition accepted. 

(1) 20 Ind Cas, 596; 299 P. L. R. 1913; 10 P. R. 1913 
(Or.); 14 Or. L. J.436; 30 P. W. R. 1913 Cr. 

(2) 101 Ind. Cas, 484; (1927) M. W. N. 221; 52 M. L, 
J. 452; A. I. R. 1927 Mad. 544. 

m 29 Ind. Cas, 65; 17 Bom. L., R. 389; 16 Or. L, J. 
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PATNA HIGH COURT. 
Lerrees Petent APPzAL No. 28 or 1925. 
October 23,1925. ` 
Present: —Bir Dawson-Miller, Kr., Ohief 
Justice and Mr. Justice Foster. 
DEBI DAYAL SINGH AND oTHERS— 
DEFENDANTS—AÀPPELLANTS 
versus 
Musammat GANGA KUER ANDOTHERS— 


à ' — PrarNTIFF3— RESPONDENTS. 
. Bengal Tenancy Act (VIII of 1885), s. 102 (h), 108 
—Entry of exclusive right of tenant to trees—Pre- 
sumption of correctness. 

An entry in the Record of Rights, that the trees are 
exclusive property of the tenants (kul hag raiyat). is 
an entry of aspecial incident of the tenancy directly 
authorised in item (A) of s. 102, Bengal Tenancy 
25h and must be presumed to be correct. [p. 866; col. 


Letters Patent Appeal against 2 judgment 
of Mr. Justice Kulwant Sanay,dated the 25th 
March, 1925, reported as 89 Ind Cas. 1020. 

Mr. S. N. Dutta, for the Appellants. 

Mr. Kailaspati for the Respondente. 

JUDGMENT. 

Foster, J.—In this appeal the tenants 
who were the defendants in arent suit are 
urging two points, first, that the suit is-not 
maintainable and secondly, that their hold- 
ing is entirely free from rent. The case 
concerns two plots which are described as 
an orchard, Nos, 900 and 901 in village 
Ukurmha Salem. The plaintiffs own a 
takhta of 2 annas 8 dams odd along with de- 
fendant No. 4. The orchard which lies with 
in this takhta contains between. 4C and 50 
fruit trees which were planted by some men 
of the Barhi caste and subsequently trans- 
ferred to the present tenant-defendants. It 
is the case of the plaintiffs that thefruit of 
these trees has always been divided by the 
tenants and the landlords under the bhowli 
system. A partition in which the plaintiffs’ 
share was demarcated took place in 1898. 
In 1913 there was a survey and Record of 
Rights, and after a dispute on the subject, 
thejtrees were entered as the exclusive prop- 
erty of the tenant. defendants (kul haq 
raiyat), and the land was recorded as liable 
to assessment of rent (kabil lagan). This 
latter entry in the settlement papers is 
impugned by the plaintiffs and the equiv- 
alent of the bhowl? rent for the landlords’ 
share of the fruit is claimed. In the alter- 
native it is prayed that a certain amount of 
cash rent be assessed and realised. 

The Munsif who tried the case found that 
the trees not having been brought into the 
partition of 1898 still belong to all the 
landlords of the village and that the two 
plots are subject to payment of bhowli 
rent to the plaintiffs and defendant No, 4. 8o 
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a declaration was decreed to this effeet but 
the suit for rent was dismissed for non- 
joinder of all tha proprietors of the village 
who had been found tobe owners of the 
trees on the land, 

There were two appeals in the Court of 
the Subordinate Judge, one by the plaint- 
iffs and the other by the defendants, That 
of the plaintiffs was allowed and the Munsif 
was directed to make defendant No.4 a plaint- 
iff as prayed and to determine the amount 
of bhowli rent upon the yield of fruit in the 
year in suit. The defendants’ claim that 
both trees and land were rent-free was dis- 
missed and the suit remanded. 

Tuen followed two appeals to the High 
Oourt in second appeal. It is against the 
decision of this second appeal that the pre- 
sent appeal is preferred under the Letters 
Patent. The contention of the tenants that 
the suit was not maintainable has been re- 
manded to the Subordinate Judge, with 
directions to ascertain whether the trees 
belong to all the proprietors of the villages 
and whether in such circumstances the suit 
ean proceed in their absence. The tenants’ 
contention that the trees belong to them 
exclusively and that the land is rent-free 
was disallowed. 

In the grounds of appeal now before us 
the tenants repeat their claim in respect of 
the trees and land and urge that on the 
findings the suit was not competent in the 
absence of the other properties of the village. 
As to the technical point, which amounts in 
effect to a prayer for dismissal for non-join- 
der of necessary parties, it is difficult to see 
how this can arise. Neither party asserted 
in the pleadings that.the trees belong to 
persons not impleaded in the suit. It ap- 
pears that in the course of the litigation it 
was suggested that the trees were still the 
common property of the proprietors of the 
whole village as they did not find a place in 
the raibandi of the partition of 1898; but 
this is by no means a necessary inference. 
If the trees belong to the tenants alone, if 
the subsequent entry in the Record of 
Rights, ‘kul haq raiyat, is correct, then 
these trees would hardly form part of the 
dividendum. [ find nothing in the record 
to lead to the inference that the trees had 
remained ‘ijmal’ property since the par- 
tition. The appellants have, as I have men- 
tioned, claimed on the ground that the suit 
should be dismissed for non-joinder* of all 
the proprietors. Thereis no basis that I 
can find for this contention. 

Coming to the claim that the treesand 
land are rent-free and that trees are the 
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exclusive property of the tenants it is im- 
portant to bear in mind the character of 
the evidence that was put before the trial 
Court. There were some partition papers 
of 1898, some estate accounts and the Re- 
cord of Rights of 1913, There was also 
some oral evidence. Ofcourse the tenants 
lay great stress on the Record of Rights as 
to the trees kul haq 'raiyat' though they 
impugned the entry as to the land ‘kabil 
lagan, Bothin the Subordinate Judge's 
Court and in second appeal the entry ‘kul 
haq raiyat’ has been refused the authority 
usually attaching to the Record of Rights 
on the ground that the words indicated 8 
departure from the generallaw as to prop- 
erty in treer, and that such a departure 
can only arise out of custom; and it is de- 
nied that there ie any provision in law for 
the inclusion in the authoritative Record 
of Rights of a statement of local custom, 
even though that custom may affect the ten- 
ants’ and landlords’ particular rights. The 
argument on this point rests upon a discus- 
sion of ss. 101, 102 and 103, Bengal Tenancy 
Act, and in the judgments before us the case 
Suresh Chandra Rai v. Sitaram Singh (1) is 
quoted. It is my respectful opinion that 
this discussion dces not arise in the present 
case and that the entry ‘kul haq raiyat’ is an 
entry of aspecial incident of the tenancy, 
directly authorised in item (h) of s. 102, 
Bengal Tenancy Act. There is no sugges- 
tion in the entry itself or in the record of 
the case that this incident arises out of any 
custom. It may just as possibly arise from 
contract, Itis certainly a special incident 
of this tenancy as it stands recorded, and 
there is no apparent reason why the pre- 
sumption of its correctness should be remov- 
ed from it. This marks the point at which 
I consider the tenants have a grievance; 
full legal value has not been accorded to 
their evidence. If this is correct, it is ob- 
vious that the case has not been properly 
considered and a re-discussion of the whole 
evidence is called for. I would allow the 
appeal in this.respect, that the decree for 
rent should be vacated and the cage remand- 
ed for re-trialin the Subordinate Judge's 
Court of Issues Nos.5, 6 and 9, it being pre- 
mised that the Record of Rights is to be 
presumed to be correct until itis rebutted. 
The costs throughout must sbide the final 
result of the appeal. 

Dawson: Miller, C.J.—I agree. 

A. Order accordingly. 

(1) 57 Ind. Cas, 126. 
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PATNA HIGH COURT. 
Sroonp Civit Arrei No. 671 oF 1929. 
May 19, 1931. 
Present:—-Justice Sir Jwala Prasad KT., 
and Mr. Justice Wort. 
Musammat BUDHA KUEHR—APPELLANT 
versus 
Musammat SAHODRA KUER AND oTHEES— 
RESPONDENTS. 

Hindu Law —Inheritance—Disqualified heirs— | 
Born deaf and blind—Heirs of disqualified heirs, 
rights of. 

Under the Hindu Law a person who is deaf and 
dumb from his birth and whose disease is incurable 
is excluded from inheritance, and being so excluded, 
cannot transmit any rights to his own heirs. 

Gangu v. Chandrabhagabai (2), followed. 

. Kenchwa v. Girimallappa Channappa (2), distin- 
guished. 


Appeal against a decision of the Sub- 
ordinate Judge,  Sarap, dated the 25th 
January, 1929, reversing that of the Munsif, 
Ohapra, dated the 21st January 1928. 

i Mr. Ghulam Muhammad, for the Appel- 
ant. : 

Mr. Ganesh Sharma, for the Respondent. 

JUDGMENT. 

Jwala Prasad, J.—This is an appeal 
by cefendsnt No. 1 Musammat Budha Kuer. 
She is widow of one Sheoearan Misra. 
Sheosaran Misra had two sons: Thag, Misra 
and Mattura Miers. The plaintiff Sahodra 
Kuer is widow of Thag Misra. Defendant 
No. lexecuted a zarpeshgi (usufructuary 
mortgage, in respect of revisional survey 
Plot No. 1335, 2 kathas 3 dhurs in favour of 
defendant No. 2. Shecsaran Misra died 
leaving his vidow defendant No. 1 and 
his two sons Thag Misra and Mathura 


Misra. Mathura Misra died in 1325 
(corresponding to 1918). The revisional 
settlement took place in 1919. In the 


Record of Rights of thatsettlement, which 
was published in January, 1919, the name 
of defendant No. 1 Budha Kuer along with 
Thag Misra was recorded in respect of the 
lands belonging to Sheosaran Misra inculd- 
ing the land in dispute. The plaintiff's case 
is that after the death of Mathura Misra, her 
husband Theg Misra, brother of Mathura 
Misra, succeeded to properties of Sheosaran 
Misra and hes. been in poesession 
thereof, but defendant No. 1 wrongfully 
got her name along with Thag Miera 
recorded in the revisional] settlement records 
and collusively executed the rehan deed in 
question and that she is offering resistance 
to the possession of the plaintiff. The 
plaintiff, therefore, claims a declaration to 
the effect that che as Leir of Thag Miera 
has succeeded to ibe properties and that 
Musammat Budha Kuer has no concérn at 


132 1. O. 1931 


-all with it and upon that declaration she 
-seeks to have her possession confirmed and 
if it be found that she isnot in possession 
may. be awarded to her. 
Both the defendents Musammat Budha 
-Kuer and Tilak Sah, the mortgagee, filed 
-written statements. The plaintiff's claim is, 
however, resisted principally by defendant 
No. 1. Her case isthat Thag Misra was 
deaf and dumb from his birth and was, 
therefore, excluded from inheritance under 


the Hindu Law. Therefore the plaintiff, 


-his widow, did not inherit the properties in 
dispute. She denies possession of the 
plaintiff and asserts that after the death of 
her son Mathura Misra she inherited 
the properties as his mother and 
eame to be iu possession thereof and 
the survey entry is correct in so far as it 
has recorded her name butis wrong in so 
far as it has recorded. the name: of Thag 
Misra also jointly with her. 

‘The Munsif upheld the contention of 
the defendant and dismissed the suit. On 
appeal the Subordinate Judge upset the 
decision of the Munsif and decreed the suit. 
The defendant Musammat Budha Kuer 
has, therefore, come to this Court in second 
appeal. She does not dispute and in fact 
she cannot dispute the findings of fact 
arrived at by the Court below. namely, (1) 
that Mathura Misra died before "l'hag 
became traceless, (2) that Thag Misra was 
deaf and dumb from his birth and (3) 
that the plaintiff was in possession of the 
disputed land until dispossessed. The 
contention, however, is that Thag Misra was 
excluded from inheritance by reason 
of the congenital defects referred to 
above being deaf and dumb from his birth 
and therefore the plaintiff, his widow, could 
not inherit the properties in dispute, The 
properties were inherited by Mathura Misra 
after the death of his father Shoesaran 
Misra and upon his death Mathura’s mother 
defendant No, 1 Musammat Budha Kuer 
succeeded to the exclusion of the plaintifi's 
husband Thag Misra. The plaintiff could 
inherit the properties of Thag Misra but 
he had no vested interest in the properties. 
Her possession, if any, was that of a 
trespasser which being within twelve years 
of the death of the Mathura Misra could 
not ripen into an adverse possession giving 
indefeasible title to her. The learned 
advocate on behalf of the respondent 
contends that the disability of Thag Misra 
was only personal.and did not affect the 
right of his widow to inherit the properties. 
In support of this contention the learned 
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Advocate has relied upon the decision of 
the Bombay High Oourt in Gangu v. 
Chandrabhagabat (1). - That was a case 
where the wife of amurderer was held en- 
titled to succeed to the estate of the mur- 
dered man not because the wife deduced 
the title through her husband but because 
she by her marriage became a member of 
her husband's gotra and was entitled to 
succeed to the property of the last pro 
positus as his gotraja sapinda. The wife 
of the murderer in that case claimed the 
right to succeed upon two grounds: (1) as 
heir to her husband who became disqualified 
by reason of his having committed an 
offence of murder and a gotraja sapinda of 
the last propositus. The learned Subordi- 
nate Judge, who tried the suit, rejected 
her claim upon the ground that the offence 
committed by her husband affected her 
also and accordingly she was excluded 
from the right of inheritance not 


"only to her husband but also to the last 


propositus. On appeal the first Appellate 
Court held that she was entitled to succeed 
as a gotraja sapinda of the last propositus 
and the disability of her husband did not 
affect her right to succeed to the last propo- 
situs, The defendant appealed to the High 
Court of Bombay and the Oourt confined 
ite consideration of the aforessid point only 
as to whether she was competent to inherit 
as a gotraja sapindo. of the last propositus 
and in deciding that point they held that 
the disqualification of the murderer was 
only personal and did not attach any taint 


‘or disability upon his heir, such as his 


widow, toinheritin her own right. But 
in dealing with this question their Lord- 
ships used general expression which might 
lead to the contention that the widow of 
the murderer was entitled to succeed to 
the inheritance of her husband. The position 
taken by the learned Advocate on behalf 
of the respondent is inexplicable in view 
of the fact that inthe eye of law the dis- 
qualification of a person to inherit implies 
that the person so disqualified does not in 
law exist and consequently he, does not 
take any inheritance at the time the suc- 
cession opens and consequently he cannot 
transmit anything to his own heir. The 
very text of Manu, which enjoins disquali- 


'fieation upon certain persons from inherit- 


ance, implies the above view. In Ohap. IX, 
sloka No.201, Manu says: . , 

“An impotent person and an outcast are 
excluded from a shareof the heritage and 
so are those deaf and dumb from birth, aa 

(1) 32 B. 275; 10 Bom, L. R. 149. 
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well'as mad men, idiots, and the dumb and 


"any other that ig devoid of an organ of 


sense or action.” 
. This sloka enjoins exclusion from inherit- 


; ance of the person so disqualified and if 


.in the case of Kenchva v. 
` Channappa, (2). 


he is excluded he does not inherit anything 
which he can transmit.to his own heirs. 
This view is supported. by. the decision of 
their Lordships of the Judi#iat Committee 
Girimallappa 
That was the case of the 
heir of a murderer. Their Lordships 
held that the murderer was not to be 
regarded as the stock for a fresh line of 
descent, but asnot existing when the suc- 


- cession opened, and the Bombay decision 


the murderer 
.to the last propositus in her own right ag 
‘his gotraja sapinda and not as an heir to 


Law, 
para. 
“the point. 
the concurrent finding of the Oourts below 


in Gangu v. Chandrabagabai (1) referred 
to above was held not to have laid down a 


.contrary view and was distinguished upon 


the ground stated above that the wife of 
was entitled to succeed 


her disqualified husband. Mulla's Hindu 
6th Edition, 1920, pages: 104-05, 
99 to 102, has clearly illustrated 
In this case as observed above 


has been that Thag was deaf and dumb 


one his birth and his disease was incur- 
able 
‘from inheritance. He did not take anything 
‘and could not, therefore, transmit it to the 
plaintiff. 


He was, therefore, in law excluded 


Therefore differing from the Court below 


T would cet aside the decision of that Court, 


decree the appeal, restore the decision dt 


the Munsif and dismiss the suit wit. 
‘costs throughout. 
Wort, J —I agree. 
A. E Appeal allowed. 
(2) 82 Ind. Cas. 966; 48 B. 569; 26 Bom, L. R. 779; A. 


LR. 1924 p O. 209; 20 L. W. 417; 47 M.L. J. 401; (1924) 


M. W. N: 719; 22 A. L. J. 962; 40 O. xi J. 441; 35M.L 
T. 241; 511. A. 368; 29 O. W. N.271; 1.0. W. N. 505; 
3 Pat, L. R. 9; L. R. 5 A. P. 0,182 (P. 0). ] 





PATNA HIGH COURT. 
MISCELLANEOUS APPEAL No. 3 or 1931. 
May 20, 1931. 
. Present :—Mr.J ustice Macpherson and 
. Mr. Justice Dhavle. 
‘Thakur KHITNARAIN SAHI AND OTHERS 
— dera sc ae T3 
SURJ U SETH a AUD eer. 
` HoL_pErs—RESPONDSNTS. 
Chota Nagpur Encumbered Estates Act (VI of 1876), ss. 
12,18-A— Property released from management—Sale for 
tnoney-decree without Commissioner's sanction—Valid- 
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,ity —Objection as to validity of sale—Res judicata 
. —Cwil Procedure Code (Act V of 1908), s. 60—Proper- 


ty over which judgmeiit-debtor has no disposing power 
cannot be sold in execution. 

Under s. 12-A, Chota Nagpur Encumbered Estates 
Act, read with s. 60, Civil Procedure Code, property 
released under s.12 ofthe Act cannot be sold with- 
out the sanction of the Commissioner in execution 
of a money-decree against the proprietor. Such an 
objection cannot be thrown out on the mere ground 
thata similar objection was raised before the sale 
and overruled. [p. 869, col. 1.] 

Ram Das v. Bhagwat Narain Singh (1) and Mungal 
Prasad v. Grija Kant (2), referred to. — . 

Property is not liable to sale by the Court unless 
the judgment-debtor has a disposing power over it for 
his own benefit. The measure of liability to involun- 
tary alienation is the power of voluntary transfer. -[p. 
870, col. 2.] 

Appeal against an order of the Deputy 
Magistrate Subordinate Judge, Palaman, 
dated the 13th September, 1930, 

Mr. G.C Mukherji, for the Appellant, 

Mr. B, C. De. for the Respondents. 

JUDGMENT, 

Macpherson, J.—This is an appli- 
cation by the judgment-debtors - in an 
execution case in the Court of the. Deputy 
Magistrate Subordinate Judge of ,Palamau, 
against the rejection oftheir objection of 
the 13th September, 1930, that their im- 
moveable property which was on sale on 
that day and which was actually sold 
some days later, was not saleable in execu- 
tion of the« decree. 

The Ohakla estate, in which the peti- 
tioners are interested:to the extert of eight 
annas, was from 1906 to 1920 administered 
under the provisions of the Ohota. Nagpur 
Encumbered Estates Act, 1876 (herein- 
after designated ‘the Act’). In 1920 it was, 
with the exception of certain forest. land 
in Mouza Chakla and Mouza Nagar, releas- 
ed from the provisions óf the Act except 
B. 12-A, * - ANE 

As possession and enjoyment of: the 
property was restored under the provisions 
of the first or third'suk-sections of s.12 to 
the petitioners who were the holders thereof 
when the application to bring it under 
management was made in 1906, the peti- 
tioners are under the first sub-section of 
s. 12A incomepetent without the previous 
sanction of the Commissioner 

“(a) to alienate such property, or any part 
thereof, in any way, or 

(b) to create any charge thereon extending 
beyond (his their) life-time” 

and under the ‘third sub-section every 
alienation and charge made or attempted 
in contravention of sub-s. (1) is void. 
Furthermore subs. (4) authorizes the 
Deputy Commissioner to inquire whether 
the holder of property has made or attempt- 
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ed to make any alienation or charge in 
contravention of that sub-section, and sub- 
8.(5) provides that if the Deputy Commis- 
sioner after such inquiry requests that the 
provisions of the Act be re-applied, a 
fresh order may be made appointing a 
Manager and vesting in him the manage- 
ment of the property. 

In 1921 the .petitioners borrowed money 
on a registered bond and in 1922 executed 

-a mortgage rehanin respect of the same 
debt, The opposite-party obtained in 1929 
a decree for Rs. 5,473 on the registered 
bond and in execution proposed to sell the 
eight annas share of the petitioners in 

: Mouza Ohaklaand Mouza Dadhu. 

The judgment-debtor filed an objection 
that s, 12 A of the Act was a bar to such 
a sale. This objection wasrejected on 12th 
February, 1930,'n the words “J D's objection 
disallowed. Heard Pleaders”. 

Thereafter applications were filed by 
several creditors that their encumbrances 
“be notified and the Oourt directed that a 
usufructuary, mortgage being an aliena- 
tion could not: and that a simple mortgage, 
being not an alienstion but falling within 
the category, of "charge" within the 
lifetime of the mortgagor, could be netified. 
In May, 1930 the Uommissioner of Ohota 
Nagpur accorded permisson to the peti- 
tioners to alienat» thiir eight-annas share 
‘ia the three Mouzas Dadhu, Garenja and 
: Bemarsat, Eventually on the 13th Septem- 
ber, 1930, when the Court would concede 
no further postponement, the objection was 
filed out of which these proceedings have 
arisen, setting out that the property on 
sale could not besold as the decree-holder 
had not obtained the sanction of the 
Oommissioner and attaching a copy of the 
decision of Rowland, J. dated the 23rd May, 
1930, in Ram Das v. Bhagwat Narain Singh 

. (1), The learned Judge there set out that 

‘he was not satisfied’ that the Judicial 
Oommissioner of Chota Nagpur had com- 
mitted any error of law in holding thats, 12- 
A of the Act raad with 8.60 of the Code 
of Civil Procedure prevented a property 
released under s.120f the Act from being 

_ sold on a  monejy-lecree without the 
sanction of the Commissioner. The 
learned Subordinate Judge passed the 

| following order on the objection: 

“The judgment-debtors have filed a petition 
stating that the properties have been put 

. up to sale without obtaining the permission 
ofthe Divisional Commissioner of Ohota 

~ Fa ius Oas. 533; 12 P. L.T. 505; A. I, R. 1931 
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Nagpur and as such the said properties 
cannot be sold under s. 60 of the Civil Pro- 
cedureCode and s 12-A of the Chota Nagpur 
Encumbered Estates Act. Heard Pleaders. 
An objection under s. 47, Civil Procedure 
Oode, was already filed on 9th September, 
1929, and disallowed after hearing on 13th 
February, 1930. Judgment-debtors then on 
19th June, 1930, filed a petition that they 
had obtained Commissioner's sanction to 
sell the properties and since then they 
always took time for payment of the money 
after private sale, The objection is disal- 
lowed.” The decree-holder then purchased 
the petitioner's half of the two villages. 

In support of the present application it 
is urged that under the provisions of s, 12- 
Aand s, 60 of the Oode of Civil Proce- 
dure neither village could be sold—Chakla, 
because the Commissioner had not granted 
permission, and Dadhu, because the permis- 
sion which he granted in respect of it 
was for a private sale and he might have 
refused permission for an involuntary sale. 
The plea as regards Dadha is, however, 
not pressed and indeed the copy of the 
order of the Commissioner granting permis- 
eion to alienate. does not show that the 
sanction was circumscribed in any way. 
A preliminary objection that the matter is 
res judicata [Mungul Prasad v. Grija 
Kant (2)) is not present as the question 
admittediy depends on whether under the 
Statute tha sale is void. 

The question then is whether without 
the sanction of the Commissioner the aale of 
Mauza Ohakla on a money-decree obtained 
against the proprietors who are subject to 
s. 12A is void under s. 12-A, In my opinion 
there can be no serious doubt that the 
answer is in the affirmative. 

The object of the Actof 1876 is to pro- 
vide for the relief of ‘holders’ of land in 
Ghota Nagpur who may be in debt and 
whose immoveable property may be subject 
to mortgages, charges and liene, and the 
method adopted is to vest the management 
of the property ofa holder in aa officer 
appointed by the Commissioner and termed 
the Manager whose function is to clear off 
the encumbrances after which the property 
ig released to the ‘holder’. For reasons 
of public policy the property is to besaved 
to the holder. But after the release the 
holder, it was found, frequently lost no 
time in nullifying all that had, been done 
on behalf of the property by entering upon 
a course of extravagance or mismanage- 
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ment which endangered the property. To 
deal with that position the Legislature in 
1909 enacted s. 12-A. That enactment deals 
in subss. (1) to (5) with & person who 
was the holder both when the Act was 
applied to the property and when the prop- 
erty was released to him, and so far as the 
property is concerned, the enactment con- 
tinues his disabilities in respect of it, practi- 
cally placing him under the tutelage of the 
Commissioner in respect of everything but 
the usufruct. Without the sanction of the 
latter he cannot alienate the property or 
any part of it any way nor create any 
charge upon it extending beyond his own 
lifetime and any such alienation or charge 
made or attempted is void. Manifestly the 
intention of the Legislature was that the 
property: should reach the heir of'the holder 
intact and should be so unencumbered as 
it had been released to the holder himself. 
The object of the enactment is the protec- 
tion of the property itself. 
power of the holder is taken away entire- 
ly except in respectof the usufruct during 
his lifetime. To employ the language of 
8.60 of the Oode of Civil Procedure, he 
no longer possesses over the property a 
disposing power which he may exercise 
for his own benefit; he retains such a power 
only over the profits from the property 
during his lifetime. The provisions of 
sub-3s. 4 and 5 also are highly significant in 
this connection. 

It is indeed suggested by Mr. B. C. De 
on behalf of the decree-holder that either 
by deliberate omission or by overlooking 
the necessity for such a provisicn the 
Legislature has actually failed to forbid an 
involuntary or Court sale of the property 
and the points to sub-s. (6) as indicating 
that the Legislature where it intended to 
bar suits did so explicitly and to the provi- 
sions of the Ohota Nagpur Tenancy Act 
1908, s. 46 of which places restrictions on 
the transfer of their rights by raiyats and 


B. 47 of which goes on to place restrictions ` 


on sales of raiyat's right under order of 
Court. 

Now sub s. (6) substantially bars against 
all holders (and not merely the class cover- 
ed by sut-3s. (1) to (5), suits on a promise 
to pay a debt and on a ratification cf a 
promise or contract of a holder to whom 
property has been released, where the pro- 
mise or rétification is subsequent to release 
and the debt was contracted orthe promise 
and contract was made during “manage- 
ment.” It deals with revival of old com- 
mitments and wipes it out by barring a 
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suit upon them. Inthe earlier sub-sectio" 
where new commitments are dealt with the 
Legislature took an equally efficacious 
though different course by prohibiting 
alienation, which includes sale, by the holder 
of his immoveable property. It did not 
desire to prohibit a suit on a charge on 
the property such as is permissible under 
B. 12-A (1) (b), but when the suit has been 
successful, the bar to all alienation is to 
come in to prevent a proposed sale in execu- 
tion of the decree just as it would prevent 
a sale or attempted sale by Private contract, 
the remedy against, the judgment-debtor, 
if any, being perhaps, as in the case of the 
incumbent of 8 ghatwali tenancy similarly 
circumstanced, the appointment of Receiver 
of the usufruct of the property during the 
holder's life-time. 

Then I fail to see how any inference 
can be drawn from the analogy of the pro- 
visions as to raiyati tenancies in the Ohota 
Nagpur Tenancy Act, 1908, Sections 46 and 
41 do not completely overlap and in any case, 


“as has frequently beenremarked, Legislature 


was in that instance determined to take no 
risks that its intention should be mis- 
understood or misinterpreted. It cannot be 
inferred from the absence of a double-barrel- 
led provision in the Encumbered Estates 
Act which deals with much more sophisti- 
cated classes, that the Legislature did not 
intend to prohibit a sale by the Court of 
the property of the holder. To my mind 
the. Legislature provided in the earlier 
sub-section of s. 12-A against such a sale 
by reasonable and necessary implication 
and in view ofs. 60 of the Gode of Civil 
Procedure it was superfluous te provide 
specifically against and indirect sale of the 
property. Property isnot liable to sale by 


‘the Court unless the judgment-debtor has 


a disposing power over it for his own 
benefit. The measure of liability to in- 
voluntary alienation is the power of 
voluntary transfer. The latter is taken 
away from the holder by the Statute so far ag 
sale cr attempted is sale concerned and the 
exercise of it is rendered void. Full owner- 
ship is cut down; the holder’s power of 
disposing for his own benefit is restricted 
to the profits accruing within his life time. 
Thereis,as already indicated, ample pre- 
cedent in Chota Nagpur in the enactments 
prohibiting on grounds of public policy 
the transfer, save in exceptional 
circumstances, of raiyati holdings, and 
in the law governing ghatwali tenan- 
cies which also cannot be sold on a decree 
against the incumbent for his debt. Then 
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the whole purpose of the enactment would 
be frustrated if by indirect means, it would 
ordinarily also be collusively, the holder 
could effect the alienation which he is for- 
bidden to make directly. 

ít may be pointed outin addition that 
there is, of course, no inequity in favour of 
creditores who know quite well how little 
security the Statute leaves them in respect 
of advances to disqualified borrowera de- 
finitely subject to s 12-A. 

In my opinion the Subordinate Judge 
had no jurisdiction tosell the petitioner's 
share in Mouza Ohskla. The application 
must be allowed in respectofit and the 
eale be set aside to.that extent, The 
petitioners are entitled to their costs, Plea- 
der’s fee two gold mohurs 

Dhavle, J.— I agree. 


A. Application allowed, 


PATNA HIGH COURT. 
MISOBLLANEOUS ÁPPRAL No. 115 oF 1930, 
December 5, 1930. 
Present:—Sir Courtney- Terrell, KT., 
Ohief Justice, and Mr. Justice Mahomed 


Noor. 
SUKHDEO PRASAD NARAYAN SINGH 
AND OTRERS— J goGMENT-DEBTORS— 
APPELLANTS 


versus 
MADHUSUDAR PRASAD NARAYAN 
SINGH AND OTHERS — DEO&RE-HOLDERS— 
RESPO «DENTS, 

Hindu Law—Father’s debts—lix parte decree 
against father and sons—Decree, whether can be exe- 
cuted against son personally—Construction—Reference 
to pleadings. 

It is settled law that if a father borrows some 
money not for the purposes of the family but for his 
own personal use, the son is liable to pay as it is his 
pious duty, if the debtis not for immoral purposes, 
but his lability is tothe extent of the eo-parcenary 
property in his hands, he is not personally liable, 
Lp. 872, eol. 2.] 

Therefore, if an ex parte decree is obtained by the 
creditor against the father and his son for such a debt, 
even though the decree be in unrestricted terms, the 
decree-holder cannot attach the person or self-acquired 
property of the son unless he is able to show that the 
son was either a party to the original contract by 
which the money was borrowed or that he subsequent- 
ly ratified it. 

The pleadings can be referred to in such cases to 
find ous what the decree really is, 
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Miscellaneous appeal against an order of 
the District Judge, Saran, dated the 6th 
February, 1930. 

Mr. Nawal Kishore Sahay, for Mr. 
S. Saran, for the Appellant. 

Mr. N. N. Sinha, for the Respondents. 

JUDGMENT. 

Mahomed Noor, J.—This appeal 
arises out of an execution case. The re- 
spondents obtained a simple money-decree 
against the appellant and his father Babu 
Brijnandan Prasad Singh jointly. The ap- 
pellant’s father is now dead and the 
decree-holder now wants to enforce his 
decree by attachment and sale ofa certain 
property which the appellant has inherit- 
ed since the death of his father as rever- 
sioner and which is admittedly hie self- 
acquired property, The appellant's con- 
tention is that the decree being one against 
a joint Hindu family consisting of himself 
and his father cannot be enforced against 
a property which is his self-acquired. 
The learned Subordinate Judge accepted 
this plea and held that the property could 
not be sold. On appeal the learned Dis- 
trict Judge has set aside the order of the 
first Courtand held thatthe appellant was 
personally liable to satisfy the decree and 
his self-acquired property could be sold in 
its execution. The judgment-debtor has 
now appealed. 

The simple question ia: Whether in exa- 
cution of this decree, which was against 
the father and the son, the self-acquired 
property of the son can be sold? The re- 
spondent decree-holder contends thai, as the 
son was benefited by the loan, he was per- 
sonally liable and his self-aequired prop- 
erty is liable to sale. He relied upon the 
case of Ram Balak Singh v. Ambica Singh 
(1). This is a decision of Ohatterji, J, 
sitting singly and was in arevision case 
against a decree ofa Small Oause Court 
Judge. The question arose in the suit 
itself. The Small Cause Court Judge bad 
passed a personal decree against the soa 
and this was objected to in revision. The 
relevant portion of the judgment is as 
follows: 

“Tris next urged that there should have 
been no personal decree passed against the 
defendanis, who were sons of the executant. 
In view of the fact that the Oourt held 
that the loans had been taken for the pur- 
pose of the joint fanily the eons are bouad 
under the law to piy the same ‘and. have 


(1) 121 Ind, Cas, 451; A, I. R. 1929 Pat 365; 10 P,L, T 


. 
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& personal liability in the matter. 
contention also fails.” 

We are nct ina position to know what 
was the basis of the suit and what were 
the allegations made in the plaint. Ifthe 
learned Judge meant to lay downa wide 
proposition oi law that whenever a 
loan is taken for the purposes of the joint 
family the son of the kartais pereonally 
liable I beg to differ from him with respect. 
This is not the Hindu Law as I understand 
it to be. The son's liability, except in one 
respect, is not  grsater than that of 
any other member of the family. The well- 
eBiablished principle is that if a losn 
is taken by the karta of a joint 
family for the purposes of the family the 
members of the family, whoever they may 
be, are bound to pay the loan to the extent 
of the joint family property. The son has’ 
a further liability. Even if the loan is not 
proved to have been taken for the purposes: 
of the joint family, or if the loan was 
advanced without making proper enquiries 
as to the necessity of the family, the son is 
still liable to pay the debt provided that 
itis not tainted with immorality. Thisis 
based upon the pious duty of the son to 
pay the debt of his father if it is not tainted 
with immorality, and this moral and pious 
obligation of theson has, by a long course 
of decisions, been enforcedin Oourts of 
law. What was formerly a pious duty has 
become now a legal obligation. But in this 
case also, where the liability of the son is 
greater than that of the other members of 
the family, itis confined to the assets in 
the hands of the son and not more. The 
personal obligation of any man to pay a 
debt incurred by another is based on quite 
a different principle and it is not peculiar 
to Hindu Law or to the institution of a 
joint Hindu family. I cannot do better 
than quote the observations of Subramania 
Ayyar, J., in Chalamayyo v. Varadayya (2). 
The learned Judge says at page 167* of the 
report: 

"Nodoubt, where it is shown that the 
contract relied on, though purporting to 
have been entered into by the manager 
only, isin reality oneto which the other 
co-parceners are actual contracting parties 
either becauss they had agreed, before the 
contract was entered into, to be personally 
bound thereby, or because they, being in 
existence atthe date of the contract and 
compétent to enter into it, have subsequent- 


_ (2) 22 M. 166; 9 M. L. J, 3,- 
*Page of 22 M.—[Ed.] - 


This 


— ee ed Al 
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ly duly ratified and adopted it, in that 
case unquestionably every such co parcener 
is absolutely responsible. Equally he 
would be responsible though he did not 
assent tothe particular contract. if there 
had been such acquiescence on his part in 
the course of dealings, in which the parti- 
cular contract was entered, as to warrant 
his being treated in the matter as a con- 
tracting party. When, however, such is 
not the case, but the contract is of a, 
character such as, under the law, to entitle 
the manager to enter into, independently 
of the consent of the other membersof the 
family, so as to bind them thereby,. then it 
is clear that the scope of the manager's 
power is restricted to, and does not extend 
beyond, the family property.” 

Thus it isclear that the personal liability 
of the other members of the family for a 
debt incurred by the karta is dependant 
not upon their having been bonefited by 
the loan or loan having been taken by the 
karta for family purposes but it rests on a 
higher ground. in this respect there is no 
difference between the son and other mem- 
bers of the family. If the loan was not 
taken for the family purposes and if the 
karta took the loan for his own personal use 
no other member of the family is liable for 
it, not even their co-parcenary property. 
Their liability is dependent upon the fact 
that the loan was really taken for the bene- 
fit of the family and was taken by the karta 
assuch. But in this case also the liability 
is confined to the family property. Except 
the case I have referred to above, viz, Ram 
Balak Singh v. Ambica Singh (1), no other 
case has been placed before us to show that 
the position «f the son in this respect is 
different from that of the other co-parcenera 
of the joint Hindu family. The difference 
arises when the loan was not taken for fami: 
ly purposes. As I have said, it is settled 
law that in case a father borrows some 
money not for the purposes of the family 
but for his own personal use the son is 
liable to pay as it is his pious duty, if the 
debt is not for immoral purposes, but in that 
case also the authorities are clear that his 
liability i: to the extent of the co-parcenary 
property in. the hands of the son; he is not. 
personally liable, It follows, therefore, that 
if the c:cree-holders want to attach the 
pareon and self-acquired property of the 
appellant they must show that either he was 
& party to the original contract by which 
the money was borrowed or that he subse- 
quently duly ratified and adopted it. There 
is no such evidence in this case, 
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Mr. Nirgu Narayan Sinha for the respond- 
ent has urged that the decree is unrestrict- 
ed in term and therefore his client is entitled 
io proeeed against the personal property 
of the judgment.debtor. No doubt. the 
decree is unrestricted but pleadings can be 
referred to in order to find out what tke 
decree really is. The decree was ex parte; 
the judgment simply says that the suit was 
decreed ex parte and so is the decree. There- 
fore it is necessary to look to the pleadings 
to find cut what the claim was which was 
decreed: vide Jogatjit Singh v. Sarabjit 
Singh (3). On referring to the plaint I find 
that in para. 3 it is clearly stated that the 
loan was. taken by the appellant's father 
for the payment of Government dues and 
other expenses and it proceeds that both 
the defendants (father and son) were bene- 
fited by it. Para. 2 says that the defendants 
(father and son) are joint and mess together 
and defendant No. 1 (father) is the karta 
and the manager of the joint family. These 
were the allegations on the basis of which 
the plaintiff-respondent asked for a joint 
decree. It is obvious that he did not base 
his suit either on the allegation that defend- 
ant No, 2, the present appellant was either a 
party to the contract of loan or that he 
subsequently ratified it. The loan was 
obviously a loan for the purposes of the 
joint family and cannot in any sense bind 
the appellant personally. A creditor who 
advances money to a joint family looks for- 
ward to the family property for the satisfac- 
tion of that debt, 

Various authorities have been placed 
before us to show that when a manager of 
a joint family borrows for the purposes of 
the family in his capacity as manager the 
other members are liable to pay the debt 
only to the extent of the family estate and 
that they are not personally liable. The case 
of Ramachandra Padayachi v. Kondayy1 
Chetti (4) is directly in point. There the 
father and the two sons were carrying on 
business as an undivided trading Hindu 
family. The father borrowed the money as 
manager and it was held that the sons were 
not personally liable. Their liability was 
confined to the extent of the family property 
which had come in their hands. The same 
view was taken in Muthu Reddiv. Chinna- 
sawmy Reddi (5) and in this Court in a case 
which is almost similar to the present one 
decided by Jwala Prasad and Ross, JJ.,Ram 


2 19 C. 159; 18 I, A.16; 6 Sar. 80 (P. O.). 
4) 34 M, 555. 


(5) 59 Ind. Oas,685; 12 L. W. 403; (1920) M, W. N, 
613; 39 M. L, J.486; 28 M, L. T, 308, : 
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Bujhawan Prasad Singh v. Ram Narayan 
(6) Ithink the above cases should be fol- 
lowed. The learned Advocate for the  re- 
spondent has contended that the son who 
was the party to the suit in which the decree 
was passed ought to have raised the plea 
that he was not personally liable, but he 
could not have possibly raised thé plea as 
the suit against him was based as a member 
of the joint family and in no other capacity 
and the debt being a proper debt it was 
not atall necessary for him to contest the 
suit and he allowed the decree to ve 
passed. I would, therefore, hold that the 
deeree holders are not entitled to proceed 
against the personal property of the judg- 
ment-debtor. Ths result is that the appeal 
is allowed, the order of the learned District 
Judge is set aside and that of the learned 
Subordinate Judge restored. The appellants 
will get their costs throughout. 
Courtney-Terrell, C. J.—I agree. 


A. Appeal allowed. 
(8) 65 Ind, Cas, 224. 


PATNA HIGH COURT. 
Sgoonp Orvin APPEAL No. 864 or 1928, 
November 5, 1930. 
Present:—Justice Sir Jwala Prasad KT., and 
Mr. Justice James. 
RAJNANDAN PRASAD —PLAINTIFF— 
APPELLANT 


versus 
MUKH LAL GIR AND orRE£S—DEFENDANTS 
—RasPonpdENTs. 

Public Demands Recovery Act (III of 1918), ss.7, 
29 (2)—Certificate sale—Application to set aside— 
Limitation—Power to entertain application after one 
year—Discretion—Interference by Civil Court—Omis- 
sion to serve notice under s.7—No substantial injury— 
Power to set aside sale. 

The grounds on which the Oertificate Officer may 
entertain an application to set aside a certificate sale 
after the expiry of 60 days need not be such as would 
be treated as sufficient in the case of 2 person invoking 
the aid of s, 5, Limitation Act. 

Under s. 29 (2), Public Demands Recovery Act, the 
Certificate Officer may entertain an application even 
after the expiry of one year from the dateof delivery of 
possession, The discretion given to a Certificate Offi- 
cer by that sub-section cannot be treated as limited by 
the faet that one year is prescribed as the period of 
limitation for a suit to set aside a sale. 
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Power is given in the widest terms to the Certificate 
Officer to entertain an application made after the 
expiry of sixty days and if he is satisfied that there 
are reasonable grounds for doing this andif he finds 
as a fact that notice was not served under s. 7 and 
that, therefore, the sale must be setaside, it is not 
open toa Civil Court to question the propriety of 
his decision, 

Theprovision contained in s, 29 that the sale 
ehoyid not beset aside unless substantial injury is 
proved affects, not cases in which there has been no 
service of notice under s.7 but cases in which a sale is 
set aside on the ground of some material irregularity 
jn Oertificate. proceedings other than failure to 
serve the necessary notice, 

Second appeal from a decision of the 
District Judge, Saran, dated the 28th 
February, 1928, 

‘Messrs. S. N, Rai and G. P. Sahi, for the 
Appellant. 

Messrs. Shiveshwar Dayal, B. N. Mitra 
and K.N. Moitra, fer the Respondents. 

JUDGMENT. 

dames, J.—The defendant Musammat 
Bisha Kuer, was niade a certificate debtor 
by the Certificate Officer of Saran under 
the Public Demands Recovery Act, and her 
property was sold in due course in execu- 
tion, although no notice had been served 
on her under 6. 7 of the Act. Six months 
after the sale had been confirmed she 
served a notice under s, 80, Civil Procedure 
Code, on the Oollector intimating her in- 
tention to institutea suit, An inquiry was 
thereupon made into the circumstances 
in which thereturn of service had been 
accepted, with the result that it was found 
that there had been no proper service 
at.;all. Musammat Bisha Kuer was then 
invited to make an application under s. 29, 
Public .Demands Recovery Act in order 
that the sale might be set aside. Shedid 
this with the result that, after notice on 
the partiesand hearing of the application 
the sale was set aside. The plaintiff in 
the, present litigation, who had purchased 
the property from the person who acquir- 
ed it atthe sale by auction in execution 
of the certificate, appealed unsuccessfully 
from that decision and an application to 
the Board of Revenue for revision was 
dismissed. He then instituted this suit 
praying for a declaration that he had 
acquired a good title by his purchase which 
had not been affected by the orders of the 
Certificate Officer setting aside the sale, 
and that his possession might be confirmed. 
The spit was dismissed by the Munsif of 
Ohapra who held that the order of the 
Certificate Officer setting aside the sale 
was made with jurisdiction, and that the 
plaintiff was not entitled to challenge 
the propriety of the order by a civil suit, 
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His decision was affirmed on appeal by 
the District Judge of Saran, and the 
plaintiff now comes up on second appeal 
to this Court, 

' Section 29, Public Demands Recovery 
Act, provides that the certificate debtor 
may, within sixty days from the date of 
sale, apply to the Oertificate Officer to 
set aside the sale on the ground that notice 
was not served under s. 7, but it is provided 
by sub-s. (2), s. x9 that the Certificate 
Officer may entertain an application made 
after expiry of sixty days from the date of 
sale if he issatisfied that there are reason- 
able grounds for so doing. When the’ ap- 
plication was formally made under s. 29 (2), 
Public Demands Recovery Act, the Oerti- 
ficate Officer recorded an order that there 
were reasonable grounds for taking action 
in this case as the notice under s, 7 did not 
appear to have been served on the-certi: 
ficate debtor. It is argued on behalf of. 
the appellant that the Certificate Officer. 
ought to have recorded his grounds tor 
being satisfied that there was excuse for 
the delay made by the certificate debtor 
in preferring the application, and that 
those grounds ought to have been such 
grounds as would be treated as sufficient in 
the case of a person who was invoking the 
aid of the provisions of s.5, Limitation Act, 
But the Public Demands Recovery Act, 
requires only -that the Certificate Officer 
should be satisfied that there are reasonable 
grounds for entertaining the application 
and we cannot in this Court prescribe the 
precise form in which heis to be required 
to set forth the reasons justifying his 
finding that he is so satisfied. If the 
grounds which satisfied the Certificate 
Officer were insufficient to juetify the 
finding, the point should have been taken 
when the plaintiff appealed under the Act 
from the Oertificate Officer's decision. 
Mr. 8. N. Rai further argues that, since by 
the provisions of s, 45, Public Demands Re- 
covery Act, no suit may be instituted to 
set aside the sale after more than a year 
from the date of delivery of possession it 
ought to, be held that the Certificate Officer 
cannot under s. 29 entertain an applica- 
tion to set asidethe sale after a year has 
elapsed from the date when possession was 
delivered to the auction-purchaser. But 
sub-s, (2), £. 29, contains no such restriction; 
and it is clear that discretion. given toa 
‘Certificate Officer by that sub-section cannot 
be treated as limited by the fact that one 
years prescribed as . the period of limita- 
tion for @ suit to get aside a sale, Power is 
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givenin the widest terms to the Certificate 
Officer to entertain an application made 
after the expiry of sixty days and if he is 
satisfied that there are reasonable grounds 
for doing this and if he findsasa fact that 
notice was not served under 8.7 and that, 
therefore, the sale must be set aside, itis 
not open to a Civil Court to question the 
.propriety of his decision. Mr. 8. N. Rai 
suggests that the Certificate Officer had no 
power to set aside the sale until he found 
that the applicant had sustained substantial 
injury but this provision of s. 29 affects, 
not cases in which there has been no service 
of notice under s. 7 but cases in which a 
sale is set aside on the ground of some 
material irregularity in certificate pro- 
ceedings other than failure to serve the 
necessary notice. 

For these reasons I would affirm the 
decision of the lower Appellate Oourt and 
dismiss this appeal. Each of the con- 
testing defendants is entitled to his 
costs. 


Jwala Prasad, J.—I agree. 


A. Appeal dismissed, 
PATNA HIGH COURT. 
Secon O1vit APPRBAL No. 1057 or 1929. 
January 19, 1931. 


Present :—Mr. Justice Ross, and 
. Mr. Justice Fazl Ali. | 
UPENDRANATH MUKHEBJI ann 


OTHERS— DEFENDANTS—APPELLANTS 


versus : 

DHUBESWAR LAL SINGH AN» 

OTHERS—PLAINTIFFS— RESPONDENTS. 
` Transfer of Property Act (IV of 1882), ss. 112, 111 
(g)—Lease—Non-payment of rent —F'orfeiture— 
Notice to quit—Subsequent suit for rent, effect of. 
. Forfeiture may be waived by the landlord but if 
instead of waivimg the forfeiture, the landlord defi- 
nitely determines the lease by giving notice to quit, a 
subsequent suit for rent does not operate asa waiver 
of forfeiture and the tenant is not liable to pay rent 
for the period. subsequent to the notice, to quit. P 

Appeal against a decision of the Addi. 
tional District Judge, Manbhum, Sambal pur, 
dated the 28th January, 1929, confirming 
that of the Additional Subordinate 
. Judge, Purulia, dated the 21st August 
. 1926, 3 
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Messrs, P. R. Das and R.S, Chatterji, for 
the Appellants. 


Mr. Shiveshwar Dayal, Government 

Pleader, for the Respondents, \ 
JUDGMENT. 

Ross, J.—This was a claim for 


minimum royalty from September, 1922, to 
March, 1925,ona mining lease executed on 
the 27th of March, 1922. There has been a 
decree for minimum royalty for that period; 
and the case of the appellant is that the 
lease was determined as from the 31st of 
March, 1924, and that he is liable for 
minimum royalty only up to that date. 

The lease was determined by a notice, 
dated the 24th of Mareh 1924 and the 
learned Subordinate Judge has held, and in 
our opinion rightly, that the notice is 
susceptible of no other construction than 
that it determined the lease. The Subordi- 
nate Judge was of opinion, however, that 
notwithstanding the notice the lessor had 


. waived the forfeiture by suing for the rent 


up to March, 1925. But after he had once 
determined the lease, it was not open to 
him to waive the forfeiture. Forfeiture is 
the result of the act of tenant which may be 
waived by the landlord; but if instead of 
waiving the forfeiture he determines the 
lease, as inthis case he has clearly done, 
then. no question of waiving the forfeiture 
remains. 


The result is that the appeal must be 
decreed with costs and the decree for 
minimum royalty will be limited to the 
period from September, 1922 to the 3lst of 
March 1924. The plaintiffs will get costs 
of the lower Courts in proportion to their 
success, 


Fazl Ali, J.—I agree. 


4. Decree modified, 
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. PATNA HIGH COURT. 
OBRIMINAL APPEAL No. 37 oF 1930. 

/ June 11, 1930. 
Present :—Mr. Justice Fazl Ali and 
Mr. Justice Scroope. 
RUP NARAIN KURMI AND OTHER8— 
APPELLANTS 
versus 


EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1860), s. 201—Principal 
offender, whether liable to be convicted for screening 
evidence of commission of crime—S. 201, scope of 
—Criminal Procedure Code (Act V of 1898), s. 189 (2) 
—Judge and Jury—Matter must be left to Jury if 
there is any evidence, 

Section 201, Penal Cede, does not relate tothe 
principal offender but to persons other than the 
actual criminal who by causing the evidence of 
the offence to disappear, assist the principal to 
escape the consequence of his offence. [p. 877, col. 1.] 
. Queen v. Ramsundar Shootar (1), Reg v. Kashi Nath 
Dhinkar (2), Queen-Eimpress v. Lalli (3),Queen-Empress 
v. Dungar (4) and Torap Ali v. Queen-Empress (5), 
explained, 

‘Sumanta Dhupi v. Emperor (6), Queen v. Limbya (7) 
Teprinessa v. Emperor (8), Begu v. Emperor (9), Umed 
Sheikh v. King-Emperor (10) and Emperor v. Har- 
peary (11), relied on. 

But a person cannot escape conviction under this 
section merely because he has been charged also 
with the principal offence, or because there are 
some grounds for suspicion that he might be the 
principal culprit; it isalsonot necessary that, in 
order to justify a conviction under s. 201, Penal Code 
it must be found that the principal offender is sonie 
known person, because there do arise cases where 
„the prine pet a may be unknown or untraced. 

. 878, col. 2. ES 
IP ero there is some evidence in the case it 
is for the Jury to sgy whether or how far the 
evidence is to be believed and it is not cor- 
reot to say that the matter could be left to the 
Jury only if the evidence relating to.it is satis- 
factory, trustworthy “and conclusive. [p.879, col. 


It is only in thosecases which fall under s. 189, 
sub-s. (2), Oriminal Procedure Code, that the Judge 
can diregot the Jury to return a, verdict of not guilty. 
ibid. 

L joe a Singh v. Emperor (12), Emperor v. 
Upendra Nath Das(13) and Ryder v. Wombell (14), 
referred to. ous 


Oriminsl appeal against a decision of 
the Sessions Judge, Patna, dated the 14th 
December, 1929, 

Sir Abdur Rahim and Mr, A. A, Syed Ali, 
for the Appellants. 

Mr. S. M. Gupta, for the Orown. 


JUDGMENT. 

FazlAli,J.—This is an appeal on 
behalf of six persons who have been con- 
victed, under s. 201, Indian Penal Code, and 
sentenced to seven years rigorous imprison- 
ment each. They were tried hy the Ses- 
sions Judge of Patna and a Jury on vari- 
ous charges including a charge under s. 302, 
Indian Penal Code, but the Jury acquittea 
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ihem of the other charges and found tliem 
guilty only under s. 201, Indian Penal 
Oode. 

The presecution case is briefly as follows: 
One Santlal, who is said to have been 
murdered, was on bad terms with one 
Parichan with whom the other accused 
persons are ‘said to be connected. There 
were two counter-2ases brought respective- 
ly by Parichan and Rachhya, a brother 
of the’ deceased, in each of which more 
than one man of the opposite faction was 


-accused but these cases were compounded 


on appeal. To celebrate Santlal's acquittal, 
which followed as a result of the compro- 
mise, a dance was arranged on a Monday 
preceding the day of the occurrence and 
two performers Nathuni and Titai were 
invited to dance, This is said to have 
exasperated Parirhan and the other accused 
persons to such an extent that on zOth 
August, 1928, at about midday when 
Santlal was returning home from his field, 
these appellants, with the exception of 
Raghuta, surrounded him near his house 
and attacked hini with ganrasad and lathis 
with the result that he died then and there. 
Two witnesses named Titai and Nathuni 
who came running to the spot were driven 
away, Nathuni being also beaten with a 
lathi. The occurrence was witnessed by 
one Ajodhya, a brother of Santlal, who 
immediately started for the thana to lodge 
aninformation. Meanwhile the dead body 
was carried by the appellants and certain 
other persons to the river Poonpoon where 
after it had. been cut into pieces it' was 
thrown into the river. The appellants were 
seen carrying the dead body to the river 
by Patia (P. W. No. 5), the mother of the 
deceased, one Partitwa (P. W. No.6), a 
cowherd aged about ten yeare, another 
cowherd named Matia and two other: per- 
sons, namely Zalim and Ram Bishun. ‘The 
last two witnesses say that they saw the 
accused carrying the dead body when 
they were intheir ijara field in Jamui, 
while the remaining three witnesses al- 
leged to have seen the body being carried 
when they were not far from the scene of 
the murder. Musammat'Patia, the mother 
of the.deceased, further says that when 
she saw the dead body of her son being 
carried she screamed and wept, whereupon 
the accused dropped the dead body in a 
field and fled away. She then proceeded 
totake the -body into her lap but six of 
the accused psrsons returned and forcibly 
took the dead body from her and carried 
itaway eastward towards the river Poon 
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. poon. Lastly, there is the evidence of one 
Obhatardhari, a brother of the deceased 
who says that he returned to his house at 
about noon and hearing that his brother 
had been murdered and his dead body 
was being carried, he followed the accused 
to the bank of the river Poonpoon where 
he saw them cutting up the body and 
throwing it in pieces into the river which 
was in flood. 

Now, one of the points which was 
` strenuously debated before us, and on which 
the chief arguments addressed to us by 
Sir Abdur Rahim who appears for the 
appellants are based, was as to whether 
8. 201, Indian Penal Code, applies only to 
persóns other than the actual offenders or 
‘whether itis comprehensive enough to in- 
elude those cases also where a person 
who has himself committed an offence has 
caused the evidence of his crime to' dis- 
appear with a view to screen himself from 
“punishment. This point has been discuss- 
ed ina series of cases and it appears to 
me that the balance of authority is decided- 
ly in favour of the view that this section 
‘does not relate to the principal offender 
but to persons other than theactual criminal 
who by causing the evidence of the offence 
to disappear, assist the principal to escape 
the consequences of his offence. This view 
‘was put forward as early as in 1867 in 
the case of Queen v. Ramsundar Shootar (1), 
and it was adopted in the cases of Reg. v. 
‘Kashi Nath Dhinkar (2), Queen Empress v. 
Lalli (3) and Queen Empresa v. Dungar (4). 
It was pointed out in these cases that 
from the language used in the section as 
well as having regard to the heading of 
Chap. XI which contains this section and to 
the marginal noteof the section itself, it 
was clear that the person who is concern- 
ed as principal could not be convicted of 
the secondary offence of concealing the 
evidence of his own crime. In Reg. v. Kashi- 
ath Dhinkar (2), Lloyd and Campbell, JJ., 
further pointed out that looking at the 
only illustration which his appended to 
8, 201 it would appear that the law was in- 
tended to apply exclusively to a person 
‘other than the offender himself and, there- 
fore, the conviction of an accused person 
as an accessory to an offence which was 
‘committed by himself was illegal. All 
these cases were referred to and followed 


749; A.W.N.(1885) 165 
252; AWAN, (1886) 71 
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in Torap Ali v. Queen Empress (5) by 
Norris and Beverley, JJ., whotobserved: 
"There are several judgments of High Courts in 
India which support this opinion and I am not 
aware of any that are in conflict with it. These 
rulings extend over a period of 19 years and are by 
nine Judges of three of the High Courts. It is 
incredible that allof them could have escaped the 
notice of the Legislature and it is,therefore, reasonable 
to suppose that the section would have been 
amended had its meaning been misinterpreted by 
so many Judges ofat least three ofthe High Courts 
in India.” : 
What had happened in this case was 
that certain persons who had been charged 
with murder as well as with an offence 


. under s. 201, Penal Code, were acquitted 


of the charge of murder but convicted of 
the latter offence and it was held by the 
High Court on appeal that the conviction 
could not stand. It has, however, been 
held in some of the later decisions of the 
Calcutta High Oourt that the learned 
Judges who decided that case went rather 
tco far and Chapman and Roe, JJ., while 
discussing the scope ofs.201 in the case 
of Sumanta Dhupi v.. Emperor (6), referred 
to the decision of Jardine, O. J., and Ran- 
ade, J.,in the case of Queen v. ,Limbya (7) 
and observed aa follows: 

. “I accept withconfidenee the rule laid down in 
that case that where it is impossible to say 
definitely, however, strongly it might be suspected 
that an accused was guilty of murder, mere suspicion 
is no bar to a conviction under s. 201. But I am 
satisfied that ifitbe accepted asa proved fact that 
the accused before the Court disposed of a dead 
body and if the acceptance of that fact completes 
the chain of circumstantial evidence which proves 
beyond doubt that the accused were actual principals 
present at the murder and taking’ part in the 
murder, they cannot be convicted of the minor 
offence of causing the evidence of the murder to 
disappear even though by an . error of the Judge 
or by a misconception of the position by the 
Public Prosecutor the charge of murder is subsequent- 
ly withdrawn.” 


Following this decision it was held by 
another Division Bench of the Calcutta 
High Oourt in Teprinessa v. Emperor (8) 
that where notwithstanding circumstances 
of great suspicion it is impossible on the 
record as it stands to hold that a 
person is a murderer or one of the 
murderers, his eonviction under ss. 201 and 
203, Indian Penal Oode is not vitiated by 
the existence of such circumstances. This 
view seems to me to be indirectly support- 
ed by the decision of the Privy Council 


2 e 
(5). 22 .O. 638, . ES y 
(6) 32 Ind. Oas. 132; 17 Or. L. J. 4; 20 €. W. N. 

166; 23 O. L. J. 333. 

| (T) Unreported. Cr. Oases B, H. O. 799. 

(8) 47 Ind. Cas. 275; 46 C. 427; 19 Or. L, J. 903. 
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in Begu v. Emperor (9), where three of the 
accused persons, though charged under 
8.302 only, were acquitted of the offence 
under that section and convicted under 
8, 201; and the Privy Council held that the 
course adopted by the Court was permissibe 
under ss. 236 and 237, Oriminal Procedure 
Oode. On the basis of this decision it 
was pointed out by a Division Bench of 
the Calcutta High Court in Umed Sheikh 
v. King Emperor (10) that an alternative 
charge under es. 302 and 201 was not 
illegal. 

Thus on a consideration of all these 
decisions, it appears to me that it is now 
too late to contend that s. 201 applies even 
io those cases where $9 person having 
himself committed an offence causes the 
evidence of that offence te disappear with 
the intention ofscreening himself from 
punishment.. So far as I am aware this 
view has been put forward only in a recent 
case of the Allahabad High Court, Emperor 
v. Harpeary (11). That case was decided 
by Walsh and Pullap, JJ., and the mate- 
rial passage in their judgment runs as 
follows: : 

“The first point, namely whether s. 201 applies to 
the actual culprit in a case of murder, is obviously 
academic. Nonetheless we are unable to agree with 
the view that a person who has actually committed 
a crime himself, whether murder or any other 
crime, is any the less guilty of removing traces 
thereof if it is proved against him that he has done 
so because he was the person who actually committed 
the offence. If the Legislature intended to provide 
such an exception they would undoubtedly have 
said so in express language. This was the point 
decided in the case of Queen-Empress v. Dungar (4), 
and we hold definitely that it was wrongly decided.” 

With great respect tothe learned Judges 
who decided the case I would point out 
in the first place that the observations 
made by them do not appear to have been 
absolutely necessary for the decision of 
the case, and in the second place that 
these observations are not entitled to so 
greata weight as they would have been 
if the decisions of the other High Courts 
had been considered and the reasenings 
upon which they are based had been met. 
At thesame time I am inclined to accept 
the restricted interpretation of s. 201, 
which has been adopted in some of the 
recent decisions and according to which 8 


* (9) 88 Ind. Cas. 3; A.I. R. 1925 P. C. 130 52; I. A. 
191; 6 Lah, 226; 2 O. W. N .447; 48 M. L. J. 643; 41 C. 
L. J.437; 27 Bom. L. R. 707; 3 Pat. L. R. 95 Or; 23. A. 
L. J.636; (1925) M. W.N. 418; 26 Or. L. J. 1059; 7 L. 
L.J. 324 (P. O.) 

(10) 96 Ind. Cas. 867. 

(11) 97 Ind. Cas. 44; A. I. R. 1926 All. 737; 27 Or. L. 
J. 1068; 49 A. 57; L. R. 7 A. 156 Or; 24 A. L. J. 958. 
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person cannot escape conviction under 
this section merely because he has been 
charged also with the principal offence, or 
because there are some grounds for suspic- 
ion that he might be the principal culprit. 
In my opinion it is also not necessary that, 
in order to justify a conviction under 
s. 201, if must be found that the principal 
offender is some known person, because 
there do arise cases where the principal 
offender may be unknown or untraced. 

I will now proceed to deal with the 
principal argument advanced by Sir Abdul 
Rahim to attack the conviction of the 
appellants. It was contended by him that 
as the entire evidence adduced on behalf of 
the prosecution was directed to show that 
the accused persons were the actual mur- 
derers, the learned Sessions Judge should 
have pointed out to the Jury that only one 
view was possible on the evidence if 
believed, and it was that these persons 
were the actual murderers and so they 
could not be convicted under e. 201, Indian 
Penal Oode, at all. According to Bir Abdul 
Rahim, this was not. a case in which the 
evidence of any particular witness could or 
should have been divorced from the rest 
of the evidence or considered regardless 
of the alleged time and place of murder 
and the condition in which the dead body 
was said to have been found by those 
who witnessed it being carried towards the 
river. I am, however, unable to sgree with 
this argument. There is no doubt that 
it was possible for the Jury tohave con- 
victed the appellants of the charge of 
murder on the evidence adduced on behalf 
of the prosecution, but it was not for the 
Sessions Judge to dictate to them how 
much of the evidence they were to believe 
and how much they were to disbelieve, nor 
was it right for him to say that they were 
not competent to base their verdict merely 
on the evidence of one or more of the 
witnesses if they believed those witnesses 
only and disbelieved the rest. In this case 
the evidence adduced by the prosecution 
naturally falla into two classes: (1) the 
direct testimony of Ajodhya who witnessed 
the murder,and of Titai and Nathu who 
are alleged to have arrived on the scene of 
occurrence immediately after the assault 
on Sanitlal; and (2) the evidence of those 
who saw the dead body being carried. 

It is true that some of the witnesses 
belonging to the latter class say that they 
saw the dead body being carried soon 
after the murder at a place which is not 
very far from the scene of occurrence. It 
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is also true that the evidence of these 
witnesses tends to strongly support the 
charge of murder. At the same time there 
is the evidence of men who saw the body 
at some distance from the scene of murder 
and there is further the evidence of 
Ohhatardhari who saw the body being cut 
into pieces and thrown into the river. It was 
open to the Jury to believe the evidence 
ofthese witnesses only and to diebelieve 
the evidence of the others, and if they did 
so, and, therefore, found the appellants 
guilty under s. 21,1 do not think & Court of 
Appeal can interfere with their verdict in 
sucha case. It is only in those cases which 
fall under s. 189,sub-s. (2), Criminal Pro- 
cedure Oode, that the Judge can direct the 
Jury to return a verdict of not guilty. The 
scope of this provision was fully discussed 
in Rameharitar Singh v. Emperor (12) and 
the ‘observations of Jenkins, O. J. in 
Emperor v. Upendra Nath Das(13), as well 
as what was said in Ryder v. Wombell (14) 
as to the limitations of the rule that wher- 
ever there was 2 scintila of evidence it 
was sufficient to leave the question to the 
Jury, were also considered. ` It was held 
in that case that where there was some 
evidence in the case it was for the Jury to 
.say whether or how far the evidence was to 
be believed and it was not correct to say 
that the matter could be left to the Jury 
only if the evidence relating to it was 
satisfactory, trustworthy and conclusive. 
The argument of Sir Abdul Rahim may 
be further met by reference to what hap- 
pened in the case of Begu v. Emperor (9). 
In that case one Bakshe, the murdered 
man, was riding home accompanied by a 
man called Turez who was the chief witness 
for the prosecution. At about 9 P, m. the 
latter left him to go to a well while Baksha 
proceeded. Very shortly dfter they had 
parted Turez heard a cry, and as he ran 
forward he saw Baksha being assaulted by 
six persons one of whom absconded, and, 
the other five were placed on their trial. 
Turez though sufficiently close to the ac- 
cused to see what was happening had, to 
run away because two of them threatened 
to attack him also and the party of villagers 
who went to the place shortly after the 
assault found that the dead body of the 
person murdered had been removed and 


(12) 103 Ind, Cas. 548; A. I. R. 1927 Pat. 370; 28 Or. 
L. J. 692; 7 Pat. 15. 

(13) 30 Ind Cas 113; 16 Cr. L. J. 561; 19. COC. W. N. 
653; 21.0, L. J. 377 (E. B). 

(14) (1869) 4 Ex, 32; 88 L. J. Ex. 8; 19 L. T. 491; 
17 W. R. 167. 
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there were only signs of blood and struggle 
on the ground. It was afterwards found 
that the corpse had been wrapped in a 
cloth and the accused had gone away with 
it. The Sessions Judge who tried the 
case convicted two of the accused persons 
of murder and the other three under s. 201 
though apparently the evidence of Turez 
strongly pointed to all of them having 
taken part in the murder From this 
decision special leave to appeal was grant- 
-d by the Privy Council, but the appeal 
was ultimately dismissed by the Privy 
Council with these observations: 

“Where there has been evidence before the Court below 
and the Court below has come toa conclusion upon 
that evidences, their Lordships will not disturb that 
conclusion; they will interfere in such circumstances as 
are referred to in the well known case of Dillet v. Queen 
(15) where there has been a gross miscarriage of 
justice or a gross abuse in theform of legal process. 
There has been no gross abuse of that kind and there 
is a large amount of evidence on which the Court 


could come to the: conclusion at which they 
arrived.” 


In my opinion in this case also there 
was a fair amount of evidence before the 
Jury on which the latter could have con- 
vieted the accused persons under s. 201 
and their verdict, therefore, cannot be chal- 
lenged in appeal. 


Sir Abdul Rehim has also contended 
that the Jurors have been misdirected by 
the learned Judge in certain respecte, the 
most important misdirection according to 
him consisting in the learned Judge not 
explaining the law as tos. 201 to the Jury 
and not telling them that this section does 
not apply to the person who has him- 
self committed the crime the evi- 
dence whereof has been removed. On 
the other hand, says Sir Abdur Rahim, the 
only passage in the charge which relates 
to this matter implies that according to 
the learned Judge it was possible for the 
VIO MEM themselves to be convicted under 
s. 201. 


This passage runs 88 follows: 


“Thus to establish the charge unders. 201, that 
is to say, before you can find the accused guilty on 
this charge, you are to be satisfied not necessarily 
that these people have murdered Santlal but that 
Santlal has been murdered and they knew this and 
that they deliberately made away with the body." 

I agree with Sir Abdur Rahim that the 
charge might have been a little more 
explicit and the exact &copeof s. 201 should 
have been clearly pointed out*by the 
learned Judge to the Jury, but Iam satis- 


(15) (1887) 12 A. O. 459; 56 L, T, 615; 36 W. R 81; 
16 Cox. C. C. 241. 
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died: that there has been no failure of 
justice occasioned by the learned Judge 
not .having done soas is evidenced by 
the fact that the Jurors have found the 
‘accused not guilty of murder and have 
‘convicted them only of the offence under 
$. 901. As I have already pointed out, 
such a course is permissible under the law 
and the mere fact that the accused persons 
have been found not guilty under s. 302 
is sufficient-to show that they have not 
been proved to be the murderers and, 
therefore, there was no bar to their con- 
viction under s. 201. Beyond what I have 
“said on ‘this point I do not agreee with 
‘Sir Abdur .Rahim that there has been any 
‘misdirection in the case occasioning a 
failure. of justice. Besides, Sir Abdur 
-Rahim has. told us in the course of his 
argument that he does not want a re-trial 
of the case -and,all that hé wants. is that 
if..we agree. with . his. contention on: the 
first point, we should hold that the appel- 
lants should not have been convicted 
under s. 201 and we should acquit them 
"altogether. I have already said that I do 
not agree with him on the first point and, 
"therefore, the appeal must fail and is dis. 
missed. 

Scroope, J.—Sir Abdur Rahim for the 
appellants contends that the learned Bes- 
sions Judge misdirected the Jury on the 
charge under s. 201, Indian Penal Oode. 
This portion ‘of the charge runs as follows: 

“Thus to establish the charge under s. 201 that is to 
'say, before you can find the accused guilty on this 
charge, you are to be satisfied not necessarily that 

* these people have murdered Santlal, but that Santlal 
Ras been murdered and they knew this and that 
‘they deliberately made away with the body.” 

Mir Abdur Rahim contends, relying on 
the cases which have been cited in the 
‘judgment of my learned brother, thats. 
201 cannot apply to the actual murderer 
and that the learned Sessions Judge should 
‘have told the Jury that they could not con- 
vict the appellants under s. 201 unless they 
were satisfied that they were not the actual 
murderers.. Sir Abdur Rahim would even 
“challenge as á misdirection a charge couch- 
‘ed inthe following terme: 

“Suppose you feel doubtful that these 
‘aecused committed the murder and 
think that ‘it. is‘ not proved that they 
“did, then you should -consider if they are 
guilty under 6. 201, which is the alter. 
native gharge,and to hold them guilty under 
that section you must find that (a) they 
knew Santlal had' been murdered, and 
“that (b) they deliberately concealed the 
body so as to hush up the murder,” 
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The only case that in effect really goes 
the length of the learned Counsel's extreme 
proposition, that before convicting under 
8. 201, Indian Penal Code. a Oourt must 
be satisfied that the accused person is 
not -himself the murderer or one of them, 
is the case of Torap Ali v. Queen-Empress (9). 
The fullimplication of that case, however, 
has not been accepted in later decisions as. 
my learned brotherhas shown. Chapman and 
Roe, JJ., accepted with confidence the rule 
laid down by Jardine, C. J., and Ranade, J., 
in the caseof Queen v. Limbya (7), that where 
it is impossible to say detinitely, however 
strongly it might be suspected, that 
an accused was guilty of murder, mere 
suspicion is no bar to a conviction under 
8. 201: Sumanta Dhupi v Emperor (6); and 
any authority that case might have had 
has been shattered by the recent decision 
of the Privy.Gouncil in Begu v. King-Em- 
peror (9). Three other cases. which are 
also against Sir Abdur Rahim’s extreme 
view are cited in the judment of my 
learned brother, namely Teprinessa v. 
Emperor (8), Umed Sheikh v. Emperor (10), 
and Emperor v. Harpeary (11). The con- 
tention of the learned Counsel for the 
appellants would bring us to this illogical 
position: a Oourt may find it proved — 
that a person is guilty under s. 201, but 
because il was not proved that he was not 
also, the murderer it could. not convict. 
him under 8.201. Isee no answer to the 
simple argument of Walsh and Pullan, JJ., 
in the case of Emperor v. Harpeary (11) 
which amounts to this: i 

“Why should a person who has actually committed: 
a crime himself (whether murder or any other crime) 
be any the less guilty of removing traces thereof 
if it is proved against him that he has done so, 
becausé he wasthe person who actually committed 
the crime." 

In my view, therefore, the charge of 
the learned Sessions Judge contained. no 
misdirection, and, as. has been pointed out. 
by my learned brother, there was evidence 
justifying the verdict of the Jury under 
s. 201, Indian Penal "Code. 

I would, therefore, dismiss this appeal. 

A, Appeal dismissed. 
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.LAHORE HIGH COURT. 
Sgconp CIVIL APPEAL No. 1544 oF 1927. 
March 18, 1931. 
Present:—Mr. Justice Harrison and 
Mr. Justice Tek Ohand. 
PAHLAD-—PLAINTIFF—A PPBLLANT 
Bersus 
SHIB LAL AND OoTBERS—DEFSNPANTS— 
RESPONDENTE. 


Stamp Act (II of 1899), Sch, I, Arts. 1,5—Acknow- 


ledgment of debt, whether agreement—Stamp duty. 

Where an entry purports ‘to,be an unconditional 
acknowledgment by the executant and implies a 
promise to pay the sum mentioned, it should be 
stamped as an agreement and is admissible in evi- 
dence on payment of duty as an agreement. 

Pala Mal v. Tulla Ram (1), disapproved. 

Kahan Chand-Dula Ram v.Daya Ram Amritlal (3) 
and Fateh Chand v. Ganga Singh (4), followed. 
i«wSecond appeal from the decree of the 
Additional District Judge, Karnal, dated 
the 8th March, 1927, affirming that 
of the Subordinate Judge, Second Olass, 
Karnal, dated the 31st May, 1926. 

Mr, Jalal.ud-din, for the Appellant. 

Mr. N. C. Pandit, for the Respondants. 

JUDGMENT.—The plaintiff appellant 
brought a suit for recovery of a certain sum 
of money on foot of an entry in his deceas- 
ed brother Dani'e bahi. made by Data Ram 
deceased, who was the predecessor-in-inter- 
est of the defendants, for recovery of 
Re. 1,882.12, Thesuit has been dismissed 
by the learned District Judge on the 
ground that the entry in question is an 
“acknowledgment” pure and simple, that 
a one-anna stamp was not affixed on it at 
the time ofthe execution as it should have 
been under the provisions of the Indian 
Stamp Act, and, therefore, the entry is 
inadmissible in evidence, In support of 
this finding the learned Judge has relied 
upon Pala Mal v. Tulla Ram (1). : 

“It appears that the entry did bear a one- 
anna stamp at the time when it was tender- 
ed in Court, and the learned District 
Judge has found that this stamp was 
affixed sometime after the execution. Mr, 
Jalal-ud-Din has challenged this finding 
and has further argued that, in any case, 
it was not necessary, under the law, to 
affix thestamp at the time of the execution 
of the entry. The finding that the stamp 
was affixed after execution is one of fact 
and cannot be challenged in second 
appeal, The rulingscited by Mr. Jalal-ud- 
din are not in point, as 8. 17 of the current 
Stamp Act clearly lays down that the stamp 
must be &ffixed before or at the time of 
the execution. 

(1) 119 P. R. 1908; 206 P. W, R. 1908. 
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This, however, does not dispose of the. 
appeal. The entry'in question purports 
to be an unconditional acknowledgment 
by the executant and implies a promise to 
pay the sum meniioned,namely, Ra. 1,%82-12. 
The ruling on which the learned District 
Judge has relied, Pala Mal v. Tulla Ram 


. (1), did not lay down the law’ correctly in 


view of the Privy Council decision in 
Maniran v. Seth Rup Chand (2) and has 
been expressly dissented from by two 
Division Benches of this Oourt in Kahan 
Chand-Dula Ramv. Daya Ram-Amrit Lal 
(3) and Fateh Chand v. Ganga Singh (4). The 
proper duty payable on this entry, therefore, 
was not ofone anna, but it should have 
been stamped as an agreement. This being 
80, it was clearly admissible in evidence on 
payment of the duty on an agreement and a 
penalty of Re. 5 or Rs. 5-8 in all. 

We accept the appeal, set aside the judg- 
ment and decree of the learned District 
Judge and remand the case to him for re- 
decision on the merits. The plaintiff- 
appellant shall bé required to pay the 
proper penalty before the case is heard on 
merits, 

: Oourt-fee on this appeal shall be refunded; 
other costs shall be costs inthe cause. ` 
he Appeal accepted; 
Case remanded. 
(2) 33 O. 1047; 8 Bom. L.R. 501;4 O. L. J, 94; 10 
C. W. N. 874; 1M, L. T,199;3 A. L. J. 525; 16 M. L. 
J. 30072 N.L. R. 130; 33 I. A. 165 P. C. 

(3) 115 Ind, Cas. 764; 10 Lah, 745; A.I. R. 1929 Lah. 
263; 30 P. L. R. 240. 

(4) 115 Ind. Gas, $53; 10 Lah 748; A.I. R. 1929 Lah, 
264; 30 P. L. R. 226. 


LAHORE HIGH COURT. 
First Oivin APPEAL No. 827 or 1927. 
January 22,1931. 

Present :—Sir Shadi Lal, Kr., Chief 
Justice and Mr. Justice Coldstream. 
BARKHURDAR SHAH-—DEFENDANT 
— APPELLANT 


3 ii versus 
Musammat SAT BHARAI—PLAINTIFF AND 


ANOTHER—DEFENDANT—R&SPON DENTS. 

Registration Act (XVI of 1908), ss, 62 (1) (a), 87— 
Irregularity—Customary Law: (Punjab)—Transfer by 
widow—Consent of next reversioner—RiglM to chal- 
lenge—Female reversioner—Collateral ‘succession of 
hus- 
band's estate—Riwaj-i-am—J hang District—Succession 
by mother and step-mother. 

A document was presented to the Registrar on the 


802 
27th December by an unauthorised person. The 
Registrar made an endorsement that it was presented 
by him and returned it to him and the latter handed 
it back to the executant. On the 30th the Registrar 
went to the house of the executant where if was pre- 
sented to him by the executant and the document was 
then read out and registered. The particulars required 
by s. 52 (1) (a), Registration Act were entered on the 


30th : . 
Held, that though there was an irregularity, it was 


cured by s. 87 of the Act and the registration was not 


invalid. [p. 886, cols. 1 &2.] 

Baijnath Singh v. Jamal Bros. (3), applied. 

Bharat Indu v. Mohammad Hamid Ali Khan (2), 
referred to. ` : 

Under the Punjab Customary Law where a widow 
who is entitled only to a life-estate transfers an 
absotute estate with the express consent of the next 
reversioner in good faith and for his own advantage 
it is not open to the latter to challenge the  aliena- 
tion subsequently. [p. 887, col. 2.] 

Ramgoude Annagowda v. Bhausaheb (6) and Fateh 
Sanak v. Thakur Rukmini Ramanji Maharaj (7), fol- 

owed. 
i Under the Punjab Customary Law a reversioner can 
challenge an alienation of ancestral property made by 
a widow holding a life-estate, irrespective of whether 
the reversioner is a male ora female, [p. 888, col. 1.] 

Imam Din v. Khamandi (9), followed. 

A. widow who has succeeded her son or collaterally 
loses her life-estate on re-marriage or becoming un- 
chaste, as she is regarded as having succeeded not to 
her son's but to her husband's estate. [p. 888, col. 2.] 

Ibrahim v. Barkat (10), followed. 
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A woman who happens to bea widow can succeed 
to ancestral property by virtue of her own relation- 
ship to the last male heir. [p. 888, col. 2.) 

Hamira v. Ram Singh (11), followed. ] 

Where a widow does not succeed as representative 
of her husband butin her own capacity acquires 
property that property will not attach to her husband’s 
estate. [p. 889, col. 1.] ` ; 

Lajwanti v. Safa Chand (12), followed. a 

According to the riwaj-i-am of Jhang District 
among all tribes a mother isan heir of a proprietor 
who dies without leaving a widow or a' daughter, and 
a step-mother is entitled to succeed to: the property 
ofher step-son. [ibid.] 4 os 

First appeal from a decree of the Senior 
Subordinate Judge, Jhang, dated the 3rd 
March, 1927. ~~ ae . 

Mr. Jagan Nath Aggarwal, Dr. Sir Moti 
Sagar, Kt., Messrs. Mehr Chand Mahajan, J. 
L. Kapur and Hira Navid, for the Appel- 
lant. 

Lala Badri Das, R. B ; Messis, Moti Ram 
Sharma, M. L Puri and Mazhar Ali Azhar, 
for the Respondents.  . 

JUDGMENT. . 

Coldstream, J.—The pedigree-table 
below shows the relationship of the parties, 
who are Bukhari’ Sayads of Kariwala in 
Jhang District :— 


SHAH JAMAL. 




















(^ 
pa Ali Shah e 
m Jalal Khuda Bakhsh. 
| 
Ajmal Shah Khair Shah. 
| : married Khatun 
Hassan Shah, ait : Bibi. . 
died in 1893, was 7 - | 
married to 
é | Suo CPP 
Nur Bhari Allah Jiwai Allah Rakhi Amir Shah, 
married to à | died 1862, 
Hassan Shah. 7 Hassan Shah, married 
Isa Shah | Fateh Bibi 
4 Barkhurdar died January 3, 
Shah, 1911. s 
defendant No. 
: 1, 
: | : 
M p A 
Musammat Musammat Musammat 
Jinwadi Nur Bhari, og Jiwai 
. Allah Yar, died 1894. 
: age Zor 3. 
Musummat Sat Bharai Musammat Bakht Bari, 
i i plaintiff. married se bi Yar 
Salihon Shah, 


. defendant No. 2. " Ue» 
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The family follows Oustomary Law in 
matters of succession. The dispute is over 
the property of Amir Shah who was the last 
male owner in possession. It is admitted 
that the property is ancestral of the parties. 
After Amir Shah's death in 1862 it passed 
as a life-estate to his widow Fateh Bibi. 
Fateh Bibi gifted it in 1907 toIea Shah and 
her sister's son Ghulam Akbar. Musammat 
Nur Bhariand Musammat Sat Bharai, the 
présent plaintiff, sued to have this gift 
declared null and void according to custom, 
the plaintiff's prayer being fora decree to 
be passed in favour of both of them, On 
the 30th November, 1917 a decree was passed 
in favour of Musammat Nur Bhari alone 
and this decree was confirmed on appeal by 
the High Court onthe 17th March, 1924. 
Thus the property in dispute passed into 
the control of Musammat Nur Bhari. 

On the 21st December, 1917, Musammat 
Nur Bhari executed a deed which was 


registered by the Sub-Registrar of Jhang . 


on the 30th December by which she conveyed 
all the rights assured to her by the decree of 
30th November 1917 as well as other property 
moveable and immovable, to Barkhurdar 
Shahand Salehon Shah. The deed men- 
tioned that Musammat Sat Bbarsi as the 
next person entitled to succeed to the 


property on the death of Musammat Nur . 


Bhari assented to the alienation and the 
document was attested by Musammat Sat 
Bharai. Musammat Nur Bhari died in July, 
1919. The grantees took possession, 
mutation of the land in their favour being 
sanctioned on 6th October. 1918. 

- On the 17th June, 1924, Musammat Sat 
Bharai instituted the suit from, which this 
appeal arises against Barkhurdar Shah and 
Salehon Shah for, possession of the property 
alleging that she was by custom entitled to 
succeed to it, that she was not bound by the 
deed in favour of Barkhurdar Shah and 
Salehon Shah inasmuch as Musammat Nur 
Bhari could not alienate more than her life- 
estate, that what had been transferred by the 
deed was merely the decree itself and not 
the property, that the deed could not affect 
the immoveable property which it purpsrted 
to cover as it had not been duly registered 
and that her assent to the transfer had been 
obtained by fraudulent mis-representation 
and was without consideration. 

These allegations were traversed through- 
out by the defendant Barkhurdar Shah 
who pleaded that the plaintiff's claim was 
not instituted within the period of limitation, 
that she had no locus standi and was bound 
by her own voluntary and valid assent to 
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the alienation. The other defendant who 
according to the learned Subordinate 
Judge who tried the case, didnot seriously 
contest his aunt’s claim, put forward the 
plea that he himself was the sole rightful 
heir to the family property. 

The following issues were struck on the 
pleadings:— 

(1) Whether the plaintiff has got a locus 
standi to contest the alienation in 
question? 

(2) Whether the suit is within time? 

(3) Whether the plaintiff is a purdah- 
nashin? 

(4) If so, 

(a) did she sign the document fully 
knowing that she was giving 
consent to the alienation, 

(b) had she full knowledge of the 
nature and effect of the transac- 


ion, 
(c) had she competent and independent 
advice? 
(5) Is the consent invaild for the reasons 
given in para. 12 of the plaint? 
(6) Was the presentation of the document 
in question for registration invalid? 
If so, what is its effect on the suit? 
(7) Was the alienation in question valid 
according to the custom and 
whether it is binding on the plaint- 
iff after the death of Musammat 
Nur Bhari? f 
Whether the plaintiff is estopped 
from bringing the suit by her 
conduct ? 
(9) Whether the present suit is barred 
by ©. IL r. 2, Civil Prceedure 
Code? 


(10) Whether the suit does not lie with 
respect to the property under mort- 
gage? 

(11) Whether the alienation was a matter 
of family arrangement and cannot ` 
be questioned? 

(12) Whether the plaintiff is entitled to 
get possession of the property in 
possession of Salihon Shah, defend- 
ant? 

The Subordinate Judge held that the 
plaintiff was the heir of Hassan Shah 
because Musammat Nur Bhari had obtained 
possession of it as his representative and as 
such heir was competent to challenge the 
alienation. He upheld plaintiff's contention 
that the deed of 21st December, 1917,had not 
been legally registered as it had not been 
duly presented for registration by the 
executant, So far as the immoveable 
property covered by the decree of 30th 
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November, 1917 was concerned, the deed, he 
decided, conveyed only the rigat to execute 
ihe decreerelating to this property and not 
ihe property itself, In respect of this con- 
veyance, therefore, the deed did not require 
registration. It followed that as regards 
this property limitation ran from 6th 
Oetober, 1918 the date of the mutation 
under the provisions of the Punjab Act I of 
1920 and the suit was not barred by limita- 
tion. Asregards theimmoveable property 
not covered by the decree as an unregistered 
deed could not affect it, limitation was 
determined by Art. 141 of the Indian 
Limitation Act which gavethe plaintiff 12 
years from thetime at which the defend- 
ants, whose position here was that of 
trespassers took possession, The suit was, 
therefore, not barred by limitation. 

He further decided that Musammat Sat 
Bharai was not a purdahnashin lady in the 
real sense of the term, as she was in the 
habit of managing her affairs and executing 
documents independently, and that her 
consent was not due to fraud or mis- 
representation. But he held that her assent 
to the alienation was in respect of nothing 
more than a spes successionis and, therefore, 
ineffectual. The consent moreover was 
entirely without consideration and could be 
withdrawn. Lastly, as regards this consent, 
he held that the real and effective alienation 
of immoveable property did not take place 
until possession was taken by the donees 
and the land revenue records altered in 
their favour by mutation. To this aliens- 
tion Musammat Sat Bharai had given no 
express consent, For the same reason 
and because her consent related only toa 
life interest she was not estopped from 
bringing thesuit when succession opened 
on the death of Nur Bbari. Nor was this 
suit barred under O.II, r.2of the Civil 
Procedure Code, The tenth issue was not 
pressed by the defendants. The alienation 
was not, the learned Judge held a family 
arrangement as Barkhurdar was a stranger, 
On all these findings he passed a decree for 
the whole property in suit in possession of 
both the donees anda declaration in respect 
of the property in possession of their 
mortgagees. Against this decree the donee 
Barkhurder Shah has preferred an appeal 
to this Oourt, and on his behalf Mr. Jagan 
Nath before us has contended that the 
learned Subordinate Judge was clearly 
wrong in finding that Musammat Nur 
Bhari did not by her deed of 21st December, 
1917 transfer the property which was the 
subject of the decree in her favour of 30th 
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November, 19:7 but merely the decree 
itself, that the registration was legal and 
valid, and limitation, therefore, ran from the 
date of registration under the Punjab Act I 
of 1920 which law barred the claim. In any 
case, so Mr. Jagan Nath argued Musammat 
Sat Bharai's explicit consent to the aliena- 
tion which was in consequence of an agree- 
ment and with a veiw to her own immediate 
advantage, estopped her from impugning 
the transaction at any time. Lastly it is 
urged by Mr. Jagan Nath that the plaintiff 
being a female and not, by Customary Law, 
an heir to the property, had no locus standi ` 
to attack the alienation. 

After hearing Counsel at length on both 
sides and examining the evidence through 
which they have taken usI am of opinion 
that Mr. Jagan Nath’s contentions have force 
and must prevail. 

In my opinion there can be no doubt 
that in respect of the land covered by the 
decree of the 30th November, 1917, Musam- 
mat Nur Bhari’s deed was not the mere 
transfer of a decree but a conveyance of the 
land itself. (I may here note that the 
translation of the document exhibited as 
D. 127 is accepted by bothsidesas correct). 
The language of the document points 
clearly to this intention. The reference to 
the decree is no more than a description of 
the property and a recital of her title to it. 
Not only were “all the rights under the said 
decree" (the decree was for possession of the 
greater part of the property and was 
executed by Musammat Nur Bhari herself 
after the date of the document) transferred, 
but other specified immoveable property 
(houses) also, and it was stated that “if any 
revenue holaing (khata) had been omitted 
or land more or less than the actual 
quantity” had been mentioned. that holding 
orland was to be deemed to be alienated 
under the deed, thatis to say, “the entire 
paiti" (sub-division of the village estate) 
was transferred. The donees were, it is 
true, empowered to take possession by execu-. 
tion of the decree. This was a natural 
provision and no more than a statement of 
the method by whicb, if necessary, posses- 
sion was to be taken of the property 
assigned, which was not all in Musammat 
Nur Bhari’s own possession. The right to 
execute the decree was certainly and 
necessarily assigned; it was an incidental 
right which went with the gift with the 
result that before Musammat Nur Bhari 
died Barkhurdar Shah and Salihon Shah 
were appointed her representatives in 
execution proceedinge, Again, the clause 
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recording the consent of Musammat Bat 
Bharai as next heiris inconsistent with the 
interpretation that merely a right to execute 
a decree was conveyed. Stress has been 
laid by Mr. Badri Das, Counsel for the 
respondent on the proceedings in 1919 for 
the determinaticn of the question whether 
Musammat Sat Bharaior the donees were 
 Musammat Nur Bhari's representatives for 
the purpose of an appeal against the decree 
in favour of Musammat Nur Bhari of the 
30th November, 1917. These proceedings 
appeared to meirrelevant to the point at 
issue. Suffice it to say that the position 
accepted by the High Oourt in deciding the 
appeal was that Musammat Nur Bhari by 
her deed had transferred the entire 
property. 

Other considerations which impressed 
the lower Court were that the value of the 
property transferred is stated in the deed to 
be Rs, 30,000 which is apparently much less 
than the real value of the lands, and that 
mention is made in the deed of the costs 
awarded to Musammat Nur Bhari under 
her decree. Neither of nese facts appears 
to me to have significance. Reference to 
the costs was included ia the description of 
the decree which gave Musammat Nur 
Bhari her title, and the property was 
doubtless under-valued at a sum arbitrarily 
fixed in view of the costs of registration. 
We have to look at the document as a whole 
and so regarded the document was I think 
clearly a conveyance or the property 
described including the whole of the patti 
of Mian Amir Shah, Before the decree had 
been executed the transfer was completed 
by mutation proceedings purporting to be 
by virtue of a registered-deed of gift which 
Musammat Nur Bhari had admitted having 
made in favour of the donees. 

I come now to the question whether there 
was a valid presentation of the deed on the 
30th December, 1917. The facts proved by 
the evidence are as follows. After the deed 
was executed the Sub-Registrar, Rai Sahib 
Pandit Wazir Ohand went to Kariwala 
where the parties lived to register it but 
finding that certain amendments init had 
not been only attested, he gave instructions 
to have this doneand did not then register 
the document. The deed was brought to 
him at his‘ headquarters in Jhang on the 
27th December by Lala Devi Dial, Advocate 
who had regularly acted as Counsel for both 
-Musammat Nur Bhari and Musammat Sat 
Bharai, was acting for Musammat Nur 
Bhari at the timesnd bad accompanied the 
Sub-Registrar to Kariwala. At Jhang the 
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Sub-Rsgistrar endorsed the document with 
the words “This deed of gift was on 
Thursday the 27th December, 1917 present- 
ed at Jhang by Lala Devi Dial,son of Lala Lal 
Ohand Sapra, Pleader, Maghiana, for being 
registered on the spot" and returned to Lala 
Devi Dial who handed it baek to Musammat 
Nur Bhari. Onthe30th December the Sub- 
Registrar went again to Kariwala where the 
deed was presented to him by Musammat 
Nur Bhari to whom and Musammat Sat 
Bharai he read out and explained its 
contents. The two ladies admitted execu- 
tion and thumb-marked an endorsement by 
the Sub-Registrar who proceeded to register 
the document. 

The learned Subordinate Judge had held 
that there was no proper presentation by 
the executant in accordance with s. 52 of 
the Indian Registration Act, because Lala 
Devi Dial had not been authorized by power- 
of-attorney to present the document and 
the Sub Registrar had failed to endorse 
upon it at Kariwala the particulars required 
by that section. He relied for his decision 
on the Privy Council judgment in Jambu 
Prasad v. Muhammad Nawab Aftab Ali Khan 


). 

There isin my mind no doubt that the 
document must be held to have been 
presented by Musammat Nur Bhari to the 
Sub-Registrar for regisrration at Kariwala 
on the 30sh December. This is the evi- 
dence of Lala Devi Dial, the confidant and 
legal adviser of both ladies, whose testimony 
is not open to any suspicion. Nor is there 
any ground for disbelieving the evidence of 
the Sub-Registrar, a gentleman of respect- 


. able position who also asserts that Musam. 


Bhari presented the deed for 
registration. Even if the lady did not 
personally hand the paper to the Sut- 
Registrar the presentation was by her;it is 
immaterialby whom the physical act was 
performed. It is, however, agreed by Mr. 
Badri Das that the registration proceedings 
were entirely vitiated by the omission of the 
Sub-Registrar to endorse the day, hour and 
place of registration on the deed a* Kariwala 
on the 30th Dacember. The endorsement of 
the 27th, he contends proves that the only 
formal presentation was at Jhang and this 
was admittedly not a legal presentation, 
Mr. Jagan Nath finds an answer to this in 
the Privy Oouncil cass Bharat Indu v. 
e 


(1) 28 Ind. Cas. 422; 37 A.49; 42 I. A. 22; 19 0. W 
N. 982; 13 A. L, J. 129; 17 M. L. T. 143; 21 C. L. J. 
218:2 L. W. 277; 28 M. L. J. 517; 17 Bom. L. R. 413; 
(1915) M. W. N. 592 (P. 0.), | 
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Mohammad Hamid Ali Khan (2) the facts in 
which were remarkably similar to the facts 
in the present case. Ashere, there was in 
that case a presentation of & deed by au 
unauthorised person, one Wazir Beg, a 
servant of the executant who was not 
himself present and the Sub-Registrar, two 
days later, proceeded to the house of the 
executant. The executant admitted the 
execution of the deed, and the Sub-Registrar 
thereupon registered the deed entering the 
„registration as made on ths day on which 
it was first presented to him, It was held 
that though it was probabiy an irregularity 
on the part of the Sub-Registrar to accept 
the document as presented by Wazir Beg 
and to enter the registration as made on the 
day on which it was presented by the 
servant, the presentation by the servant was 
inoperative but not injurious to the validity 
of any subsequent presentation. In the 
present case itis clear that the document 
was not as a fact accepted for. registration 
at Jhang for it was returned to Devi Dial 
and presented by the executant at Kariwala. 
The case of Jambu Prasad v. Muhammad 
Nawab Aftab Ali Khan (1) is distinguish- 
able, as made clear by their Lordships in 
Bharat Indu v. Mohammad Hamid Ali 
Khan(2) inasmuch as in that case the 
admission of execution was not made by the 
person who desired to present and purporied 
to present the document. As regards the 
omission by the Sub-Registrar to record by 
endorsement the presentation on the 
30th December a similar omission ap- 
pears to have been made in Bharat Indu v. 
Mohammad Hamid Ali Khan (2) and in 
any case I think that the principle laid 
down by the Privy Oouncil in Baijnath 
Singh v. Jamal Bros. (3) may fairly be 
applied here (though in that case it seems 
that the omission was of a note required by 
arule under the Burma Registration Re- 
gulation). The omission was one for which 
the person presenting the document 
(Musammat Nur Bhari) was not responsi- 
ble and I would hold that in the circum- 
stances the irregularity in procedure was 
covered by s. 87 of the Act. On the 30th 
December the particulars required by s. 52 
(1) (a) were all endorsed upon the deed, the 


(2) 58 Ind, Cas. 386; 42 A. 487; 18 A. L. J. 717; 39 

J. LE (1920) M. W. N 413; 28 M. L. T. 98; 25 

N. 73; 22 Bom. L. R. 1362; 47 I, A. 177; 13L W. 
J.. R. (P. 0) 179 (P. O). 

) 79 Ind 

924 P. O. 


Cas. 940; 510.354; 22 A, L.J 42; A. I. 
48; 19 L. W. 345; (1924) M. W. N. 196; 
. 288; 2 R. 99; 28 O. W. N. 1029; 51 I. 
«P. O. 73; 26 Cr. L, J, 431 (P. C.). 
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only omission being a recital of words 


mentioning presentation. For all these 
reasons I hold that the deed was duly re- 
gistered. 


On these findings alone the appeal must 
succeed on the point of limitation as the 
case is governed by Art.2 (a) in the Sche- 
dule to the Punjab ActI of 1920 and the 
suit was instituted on the 16th June, 1924, 
more than six years after the deed was 
registered, l 

Limitation, however, is not the only bar to 
the suit, for, in my opinion Musammat Sat 
Bharai's consent to the alienation estopped 
her from her action. There is no question 
here of an alienation by Musammat Sat 
Bharai either of a spes successionis or any- 
thing else. The questions are whether 
acting of her own free will,she voluntarily 
consented to the alienation witha full 
knowledge of what she was doing, and 
whether this consent barred her suit. The 
first isa question of fact, There can be no 
doubt, in view of the evidence, that the 
learned Subordinate Judge rightly decided 
that Musammat Sat Bharai was not a 
pardahnashin lady in the truesense of the 
term. Being a respeetable Muhammadan 
lady she did not appear in public or before 
strangers unveiled. But it is manifest that 
her position was not one of isolation and 
subserviency where she was likely to be 
imposed -upon by the exertion of undue 
influence over her. On the contrary, her 
position was obviously similar to that of 
the lady in Sri Ram v. Nand Kishore (4). 
See also F'ayyazuddin v. Kutab-ud-Din (5). 
In any caseif an onus lay upon the donee 
to show that her consent was freely given 
and fairly procured, it has been amply dis- 
charged by the evidence of the circum 
stances of the transaction. The deed was 
read out to her by the scribe at the time of 
execution and she was made to understand 
its contents by the Sub-Registrar who ex- 
plained them in Punjabi (Jiwan Shah D. 
W. No. 10) in the presence of the family 
lawyer Mr. Devi Dial, She admitted that 
she had given her consent. It has not 
been suggested nor is thereany ground 
whatever for such a suggestion that Lala 
Devi Dial or the Sukt-Registrar had any 
motive for exerting any improper influence 
upon ber or did exert such influence. Nor 
is there any force in Mr. Badri Das's as- 
sumption that the donees as persons ina- 


(4) 85 Ind. Cas. 169; 5 Lah, 465; A.I., R. 1925 Lah 


198. 
(5) 116 Ind. Cas, 899; 10 Lah. 761; A. I. R. 1929 Lah, 
309; 30 P. L, R, 288. 
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‘position, of active confidence towards 
Musammat Sat Boarai must be presumed 
to have acted in bad faith. On the contrary 
it is obvious that it was with the determina. 
tion to gain an advantage for her sister's 
son Salehon who lived in the came house as 
she did and worked for her, that Musammat 
Sat Bharai consented to the alienation by 
her step-mother. Itis proved by the tes- 
timony of several witnesses including Lala 
Devi Dial that before the suit was brought 
by Musammat Nur Bhari and Musammat 
Sat Bharsi against Isa Shah and Ghulam 
Akbar which resulted in the decree of 30th 
November, 1917 in favour of Musammat Nur 
Bhari, it had been agreed between the 
ladies that if either or both were successful 
the land would be made over to Barkhurdar 
Shah and Salehon Shah. After the decree 
in her favour, however, Musammat Nur 
Bhari resiled from this agreement and prc- 
posed to make over the whole property to 
Barkhurdar Shah. Lala Devi Dial urged 
Musammat Nur Bhari to stick to her pro- 
mise, Ultimately Musammat Sat Bharai 
went to Musammat Nur Bhari with a Koran 
in her hand and en:reated her to fulfil the 
agreement whereupon Musammat Nur Bhari 
asked the petition writer Chanan Das to 
draft the deed. Taat there was an agree- 
ment by which she was toshare inthe land 
decreed ‘is admitted: by Musammat Bat 
Bharai herself, whose evidence to the 
effect that she was misled into giving her 
consent to a document which she did not 
understand, or took to be of a kind other 
than it was, is certainly untrue, When 
mutation was being effacted in the Revenue 
Record she must nava been given noticeiof 
the proceedings (it was ordered by the 
Revenue Officer that the papers should be 
put before him in her presence) but she 
raised no objection. When the  donees 
were in possession who built outlets for 
water courses on the land and demanded a 
contribution to the expense from Barkhur- 
dar Shah. No attempt to impugn the 
alienation was made by her until Musammat 
Nur Bhari had been deai five years. In 
all these circumstances there can be no 
reasonable doubt that Musammat Sat Bharai 
gave her assent to the alienation of her own 
free will with full knowledge of the contents 
of the deed which she attested, and that 
she did this for a consideration. 


I; Has been made clear above that the: 


cousideration was the immediate grant of 
possession of half the property to Salehon 
Shab, her sister’s son, for whose sdvantage 
she was acting. The transaction from her 
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point of view was reasonable and profitable, 
While Musammat Nar Bhari lived she 
herself and Salehon Shah could be excluded 
from enjoyment of any of the land, By 
assenting to the alienation she shrewdly 
exchanged a doubtful chance of succeeding 
her step-mother for the immediate enjoy- 
ment through Salehon Shah of half the prop- 
erty. The contention that she was imposed 
upon is surely absurd. Such being the 
motive and nature of her consent, Musam- 
mat Sat Bharai cannot be allowed to chal- 
lenge the alienation. Mr. Badri Das has 
referred us to anumber of rulinga giving 
effect to the statutory principle that the 
transfer of a mere contingent interest in 
the form of spes successionis must be held 
void and ineffectual, and that a Hindu 
widow cannot alienate her husband's estate 
without necessity or surrender to the next 
reversioner less than the whole estate. His 
arguments based on these rulings require 
no lengthy consideration. As already re- 
marked Musammat Sat Bharai alienated 
nothing for she had nothing to alienate. 
It is well-established law that a widow's 


_ transfer of her estate in excess of her powers 


is voidable not void. The deed clearly 
purports to transfar the property concerned 
absolutely. To this alienation Musammat 
Sat Bharai gave her consent in good faith 
and for herown advantage. Such assent 
under the general Oustomary Law of the 
Province is binding upon tne consenting 
reversioner. The principle applicable is 
one of equity which is expressly recognised 
in the Privy Oonncil ruling in Ramgovda 
Annagowda v. Bhausaheb (6) where Lord 
Sinha remarked that a reversioner to a 
widow's estate may be precluded from ex- 
ercising hie right to avoid her alienation of 
it by express ratification or acts treating it 
as valid or binding, A similar view was 
taken by a Full Bench of the Allahabad 
Court after an exhaustive review of the 
authorities in Fateh Singh v. Thakur ituk- 
mini Raminji Maharaj (7) which dealt 
with & case where there was no considere- 
tion, expreased or apparent, for the assent. 
In the statement of the Customary Law of 
the district itis laid down clearly in the 
answer to question No. 1 that a widow may 
alienate with the consent of all her hus- 
band’s collaterals. Here, according to the 


(6) 105 Ind. Cas. 708; 52B.1; A. L R. 1927 P. 0,297; 
53 M. L. J. 350; 46 O. L. J. 267; 40. WaN. 876; 39 M. 
L. J.250; (1927) M. W. N. 36; 29 Bom. L. R, 1380; 32 
O. W. N. 88; 27 L. W. 140; 541. A. 396 (P. O.;. 

(7) 72 Ind. Cas. 8; 45 A. 339; 21 A. L, J.235; A.I. R, 
1923 All. 387. 
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respondent, she herself is the only rever- 
sioner to Amir Shah’s estate. Mr. Badri 
Das on the other hand has not cited a single 
case under the Customary Law supporting 
his contention that a reversioner is free to 
challenge an alienation by a widow to 
which she had given hie express consent, 
but has merely attempted to draw distinc- 
tions between the facts in the present: case 
and.those dealt with in the cases decided 
against revereioners. ` 

There is no need in view ofthe well. 
established Punjab Customary Law and 
these authorities for Mr. Jagan Nath to 
invoke the doctrine of estoppel as applied 
by the Allahabad Court in Moti Shah 
v. Gandharp Singh (8)nor need we refer 
to- other decisions which relate to the 
barring of suits challenging family or other 
arrangements to which the plaintiff had 
assented by compromise. They deal with 
facts not on all fours with those before ua. 

There is only one other question with 
which it is necessary to deal, and that is, 
whether the plaintiff had a locus standi to 
sue for possession. It is urged by Mr. 
Jagan Nath that even assuming that Musam- 
‘mat Sat Bharai was an heiror reveraioner 
to the estate she could not as a female chal- 
lenge an alienation of ancestral property 
by another female. 'Theoral evidence on 
the point is of a worthless character and we 
have to look to the general Oustomary Law 
of the Province. The question was raised 
in a case.of Muhammadans following 
custom before this,Courtin Aishan v. Husan 
Bano (Civil Appeal No. 475 of 1919) 
where after a review of authorities includ- 
ing those cited by Mr. Jagan Nath it was 
decided by a Division Bench that when it 
is a question of an alienation by a widow 
holding a life-estate it is wholly immaterial 
whether the next heir be a male collateral 
or a female, the right to challenge arising 
out of the right of succession and not being 
derived from.any common ancestor or any 
principle of agnatic ‘succession. The 
balance of judicial decisions which were 
exhaustively discussed by Addison, J. in 
Imam Din v. Khamandi (9) is certainly 
against Mr. Jagan Nath's contention, In 
the present case, moreover it is pertinently 
pointed out by Mr. Badri Das that the ap- 
pellant himself derives his claim to the 
property in suit through a female who 
obta‘ned it by successfully contesting an 
alienatich by another. 

8) 961 . 595; 73; 
po n ne 595; 46 A. 637; 24 A, L.J. 873; A. I. 

(9) 100 Ind, Cas 1014; A. I. R. 1927 Lah 366. 
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The question narrows down to whether 
Sat Bharai is an heir to the. estate in guit. 

In her plaint Sat Bharai based her right 
to sue on her position (a) as a daughter 
of Hassan Shah, (b) as a celibate daughter 
allowed to assume by custom the title of 
a son, and (c)as an heir by special family 
custom. Her title as a celibate daughter 
or under special custom has not been. 
pressed by Mr. Badri Das whose pro- 
position is that ehe is an heir to Amir Shah's 
estate by virtue of her being Hassan 
Shah's daughter. His line of argument 
appears to be three-fold. First that the 
Oustomary Law of agriculturists of the 
Province, if a widow succeeds to -ancestral 
property collaterally she dees so merely 
as representative of her husband and the 
property acquired attaches to her deceased 
husband’s estate. For her successor we 
must look to the heirs of her husband, and 
Sat Bharai comes in as Hassan Shah's 
daughter. Secondly that Allah Yar, the 
last male heir to the estate, having died 
(a year after the father Hassan Shah) 
without descendants the inheritance reverts 
to the heirs of the penultimate heir Hassan 
Shah, Thirdly that Nur Bhari did actually 
succeed as widow of Hassan Shah. 

For his first argument Mr, Badri Das 
relies on a number of rulings laying down 
the proposition that a widow who has 
succeeded her son loses her life estate on 
re-marriage or becoming  unchaste and 
explaining this rule by the theory that 
the mother must be regarded as having 
succeeded not to her son’s but to her 
husband's estate, In Ibrahim v. Barkat 
(10) for instance, it was taken as settled 
law that & mother succeeds not as a 
mother of the last proprietor but as 
the widow of his father. It is certainly 
a settled rule that widow succeeding 
collaterally to ancestral property must 
remain unmarried and chaste to preserve 
her life-estate but the rulings on the point 
do not appear to me to warrant the wide 
proposition that in no case can a woman 
who happens to be a widow succeed to 
ancestral property by virtue of her own 
relationship to the last male heir. Strong 
authority against it is to be found in the 
Full Bench judgment of the Chief Oourt 
in Hamira v. Ram Singh (11) where it 
wes laid down that among parties follow- 
ing Customery Law the position of a sister 
of a male proprietor without issue cannot 
be assimilated for purposes of inberitance 


(10) 20 Ind. Cas. 879, 
(11)-134 P. R. 1907. 
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to that of a daughter and she must, 
therefore, in such matters tbe regarded 
as a sister of that proprietor and not as a 
daughter of his father, © The remarks 
relied on by Mr. Badri Das weré no more 
than an endeavour to find a logical basis 
for the custom by which women lose their 
life-estate by re-marriage. That women 
can inherit collaterally otherwise than as 
representatives of husbands under the 
peers Customary Law is well establish- 
ed. 

In the present case it is not disputed 
that Musammat Nur Bhari held a limited 
estate nor that, if a widow in her capacity 
as such acquires property, that prop: 
erty will attach to her husband's estate. 
See Lajwanti v. Safa Chand (12). But 
that principle obviously has no appli- 
cation where a widow does not succeed 


as representative of her husband. Hassan. 


Shah was never owner of the property and 
it follows that, however, Nur Bhari got 
possession it was not as widow of the last 
owner that she succeeded to the estate in 
dispute. Mr. Badri Das to succeed must 
provethat Musammat Nur Bhari succeeded 
not as an heir of Allah Yar but as 
representing Hassan Shah her husband. 
If according to the custom of the tribe 
she was herself an heir of Allah Yar the 
fiction of representation on which Mr. 
Badri Das relies disappears and with it 
Musammat Sat Bharai's claim as daughter 
of Hassan Shah. 

In this case the Oustomary Law of the 
district is clearly against Mr. Badri Das's 
argument and to discover the rule of 
inheritance applicable we need not have 
recourse either to dicisions in analogous 
cases relating to members of other tribes 
than that to which the parties belong, not to 
pronouncements on general priciples follow- 
ed by the mass of agriculturists of the 
Province, (Here I may remark that the 
oral evidence on record is of a useless 
character and neither side has placed 
reliance upon it before us). The answer to 
Question No. 61 in the Riwaj-i-am of the 
District (1929) shows that among all 
tribes in Jhang District a mother is an 
heir of a proprietor who dies without 
leaving a widow or a daughter, and also 
that a atep-mother succeeds to the property 
of her step-son. Allah Yar, had he been 


(12) 80 Ind. Cas. 788; 5 Lah.192; 22 A. L, J. 304; A. 


) 
. R. 1924 P. O. 121; (1924) M. W. N. 442; 20 L. W. 10; 


I 

2 Pat. L. R. 245; 280, W. N. 960; 26 Bom. L. R. 1117: 
41 M. L. J. 935, 6 P.L. T. 1; L. R. 5 A. (P. C.) 94; 51 
I, A. 171 (P. O.). 
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alive.would have succeeded te the estate. 
His heir is not his sister but his step- 
mother and there is no room for the applica- 
tion of any theory of representation to 
explain Musammat Nur Bhari's succession. 
Such an entry in the Riwaj-i-am is by 
itself preeumptive proof of the custom 
stated and there is no rebuttal here. The 
onus is on Musammat Sat Bharai tofestab- 
lish her plea that according to custom she 
asa daughter of Hassan Shah (who never 
held the property and was not the last male 
heir)is an heir of Allah Yar, This onus 
she has failed to discharge and her claim 
must, therefore, fail. 

lt is not necessary to discuss at length 
Mr. Badri Das's contention that as a 
matter of fact Musammat Nur Bhari took 
possession of the estate by virtue of her 
being Hassan Shah’s widow. The judg- 
ment of this Oourt in Appeal No. 213 of 
1918 which decided in favourof Musammat 
Nur Bhari against Isa Shah and Ghulam 
Akbar is at most merely authority for the 
prorosition that as the widow of a collate- 
ral Musammat Nur £Bhari could succeed 
collaterally in preference to Isa Shah son 
of Amir Shah's sister and Ghulam Akbar 
son of Musammat Fateh Bibi's sister, To 
that suit the appellant was not party nor 
was there a contest between Musammai Nur 
Bhari and Musammat Sat Bharai. Nor for 
the same reason can the proceedings 
relating to the substitution of her legal 
representatives for the purposes of ihat 
appeal affect the present decision. 

For all these reasons I would accept 
this appeal and dismiseed the suit with 
costs, throughout. 

Shadi Lal, C. J.—I concur. 

A, Appeal accepted. 





LAHORE HIGH COURT. 
SPECIAL BENCH. 
ORIMINAL APPLICATION No. 4 oF 1930. 
December 19, 1930. 

Present :—Bir Shadi Lal, Kr, Ohief Justice, 
Justice Sir Alan Broadway, Kr., and 
Justice Sir Abdul Qadir, Kr. 

In the matter of Tas INDIAN PRESS 
ORDINANOE, 1930. 

PRITHVI DASS SHARMA —PzrtiTIONER 


versus 
EMPEROR-—RzsPoNDENT.* 
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prisoners—Publishing reports of speeches advecating 
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social beyeott of voters—Construction of seditious 
articles—Principles—Forfeiture—Power of Court to 
interfere. 

Where a newspaper from which security had been 
demanded under the Ordinance IX of 1930 drew the 
attention ef its subscribers te the improvements that 
had been effected in it and expressed pride in the 
sufferings of its editor in the cause of the nation and 
exhorted its readers to continue in future the strong 
support it had enjoyed: 

Held, that the object of the paper was to advertise 
itself and to secure the patronage of its readers, 
the sentence relating to the arrest of the editor 
should not be divorced from its context, and the 
paragraph read as a whole cannot reasonably be held 
to be obnoxious to cl. (e) of sub-s (l) ofa. 4 of 
the Ordinance. [p. 891, col. 2; p. 892, col. 1.] 

The Court should ia every case consider the book 
or newspaper article as a whole, and in a fair, free 
and liberal spirit, not dwelling too much upon isolated 
passages, or upon a streng werd here or there, which 
may be qualified by the context, but endeavouring 
to gather the general effect which the whole compo- 
sition would have on the minds ofthe public. [p. 

“891, col. 2] : 
' R.v. Reeves (1) and R. v. Sullivan (2), referred to. 

Security cannot be demanded from a printer or a 
publisher, who had made his declaration prior to the 
date of the commencement of the Ordinance,unless the 
newspaper has been used, subsequent to that date, for 
the purpose of publishing an objectionable matter. 
A requisition for security proceeding on & writing 
published before that date would be wholly illegal. 
"p. 892, col, 2.] 

Where an order forfeiting the security proceed- 
ed upon what was published before the promulgation 
of the Ordinance and the paper blamed the Govern- 
ment for full use of its extraordinary powers to 
make free and honest journalism impossible’ : 

Held, that the protest made by the paper was not 
un-warranted and could not be condemned as seditious 
matter within s.4(1)(c) of the Ordinance, [p. 893, 
col, 1. 

If Sas is smarting undera grievance, he cannot 
be expected to discuss & subject in as calm a manner 
as if he were discussing matters in which he felt no 
interest. [ibid.) 

R. v. Collins (3), referred to, 

The mere printiag of the photographofa satya- 
graha volunteer imprisoned for’ an offence under the 
Ordinance with a description to identify it unaccom- 
panied by any objectionable remarks is not aground 
for forfeiting security, [ibid.] 

The law does not excuse the publication ina 
newspaper of writings which are in themselves 
seditious, merely because they were received from a 
correspondent whose name was disclosed at the 
time of the publication. Nor is the fact that no 
action was taken against other newspapersin which 
the samereport was published a valid excuse for 


publishing a report of a seditious nature. [p. 892, . 


col. 2.] 


Publishing a report of a speech which  advo-. 


cates social boycott of persons taking part in elec- 


tions to legislate bodies comes within the orbit of 


B. 4 (1) (d) of the Ordinance, [ibid.] 

Even a single sentence, if obnoxious to s. 4, sub- 
g.(1), would entail forfeiture of. the security, and it 
is not Spen to the Court to apportion punishment or 
to ci the penalty on any other ground, [p. 894, 
col. 1. i 

Messrs. J agan Nath Aggarwal, J, R. Agni- 
hotri, Jiwan Lal Kapur and Mukand 
Lal Puri, for the Petitioner, ' 
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Mr. C ` H. Carden Noad, Government 

Advocate, for the Respondent. 
ORDER. 

Shadi Lal, C. J.—This is an appli. 
cation under s, 16 of the Indian Press 
Ordinance, XI of 1930, by Mr. P. D. Sharma, 
the keeper of “Hindustan Times” Press and 
the publisher of the “Hindustan Times” 
newspaper, Delhi. The applicant asks the 
High Court to set aside an order made by 
the Chief Oommissioner of Delhi on the 
13th August, 1930, declaring the security of 
Ra. 2 0:0, deposited by him as a keeper of 
the press, and another security of a like 
amount furnished by him as the publisher 
of. the newspaper to be forfeited to His 
Majesty. 

The Ordinance was made by the Governor- 
General in the exercise of the emergency 
power conferred upon him bys. 72 of the 
Government of India Act, and was publish- 
ed in the Gazette of India on Sunday, the 
27th April, 193U. It appears that Mr. 
Krishan Das Kohli had, prior to the com- 
mencement of the Ordinance, made 
8 declaration as the keeper of the "Hindus- 
tan Times" Press unders. 4o0f the Press 
and Registration: of Books Act, XXV of 
1867, and also a declaration as the publisher 
of the “Hindustan Times” newspaper under 
s. 9 of the said Act. The newspaper was 
not published on Monday, the 28th April, 
as Bunday is observed as a holiday by the 
Btaff of the press and the newspaper; but 
an issue was published on the 29th April. 
It was on that very date that the Chief 
Commissioner of Delhi served a notice on 
the keeper of the press requiring him to 
deposit immediately with the District 
Magistrate of Delhi security to the amount 
of He. 5,000. The notice in question runs as 
follows:— 

“Whereas under s. 3 (3) or Ordinance 
No, XI of 1930 (Ordinance to provide for the 
better control of the Press) it appears to 
me that your printing press known as the 
“Hindustan Times" Press is used for the 
purpose or purposes described in s. 4, sub- 
8. (1) of the aforesaid Ordinance, I hereby 
require you, Krishan Das Kohli, the keeper 
of the aforesaid printing press, to deposit 
immediately with the District Magistrate of 
Delhi security to the amount of five thou- 
sand rupees (Rs. 5,000) jin money or the 
equivalent thereof in securities of the Gov- 
ernment of India.” 


Dated, Delhi: 
the z8th April, 1930, 


* * 


Sd. J. N. Q. Johnson, 
Chief commissioner, 
Delhi,” 
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. Asa resuls of this requisition the press 
could not be used, as laid down by s. 23 
of the Ordinance, for the purposes of print- 
ing any newspaper, book or other document 
until the deposit of the security by the 
keeper; and as the keeper failed to comply 
with.the demand, the newspaper could not 
be printed at the press and consequently 
ceased publication.? . 

After the lapse of about three months the 
present applicant, Mr. P. D. Sharma, made 
& declaration on the 28th July, 1930, as the 
keeper of the press on depositing Rs. 2,000, 
as security, and also a declaration as the 
publisher of the newspaper on furnishing 
another security for the same amount. On 
the31st July the newspaper resumed publi- 
cation with an issue bearing date, the lst 
August. 

On the 13th August the Chief Commis. 
sioner served a notice in writing on the 
applicant deelaring both the securities 
furnished by him to be forfeited to the 
Crown. To this notice he appended a list 
of the extracts from the newspaper which, 
in his opinion, were of the nature described 
in s. 4, sub-s. (1) of the Ordinance, 

Before examining the extracts, upon 
which the forfeiture is based, it will bs coa- 
venient to cite the relevant provisions of 
8. 4, sub-s. (l) The learned Govern- 
ment Advocate invokes only cls. (c), (d) and 
(e) of that sub-section, which, in so far as 
they are material to the present case, are in 
these terms:— 

“4, (1) Whenever it appears to the Local 
Government that any printing press in 
respect of which any security has been 
deposited as required by s. 3 is used for the 
purpose of printing or publishing any 
newspaper, book or other document con- 
taining any words, signs or visible repre- 
sentations which are likely or may have a 
tendency, directly or indirectly, whether by 
inference, suggestion, allusion, metavher, 
implication or otherwise * oC ok uw 

“(c) to bring into hatred or contempt 
His Majesty or the Government established 
by law in British India * * * 
* * or to excite disaffection 
towards His Majesty or the said Govern- 
ment; or 

(d) to put any person in fear or to cause 
annoyance to him and thereby induce him 
to deliver to any person any property or 
valuable security, or todo any act which 
he is not legally bound to do, or to omit 
to do any act which he is legally entitled 
to do, or 

(e) to encourage or incite any person to 
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interfere with the administration of the 
Jaw or with the maintenance of law and 
order, or to commit any offence *o x" 

We may now turn to the offending worde, 
signs or visible representations which con- 
stitute the basis of the order of forfeiture. 
The first article, to which objection has beer 
taken, is found in the issue of the newspaper 
dated the Ist August. Asstated above, this 
was the first issue to be published after the 
suspension of the publication of the news- 
paper as a protest against the order de- 
manding security for Rs. 5,060.’ The article 
consists of two paragraphs which deal with 
the following matters:— 

(1) The firet paragraph explains the reason 
for suspending the publication of the news- 
paper, and in doing so it blames Govern- 
ment for making “full use of its extrg- 
ordinary powers to make frée and honest 
journalism almost impossible’, and illus- 
trates the danger of the sbuse of these 
powers under the Ordinance by referring to 
the demand of security from the “Hindustan 
Times” press “almost on the very day of its 
promulgation”. 

(2) The second paragraph draws atten- 
tion to the improvements in “display, get- 
up and size” of the newspaper which have 
already been effected, and attributes the 
delay in introducing other improvements to 
the arrest and impriconment of the editor. 
The newspaper then expresses its pride in 
the sufferings of its editor in the cause of 
the nation, and exhorts its readera to appre- 
ciate its difficulties and to ‘continue in 
future the strong support that the paper 
enjoyed at their hands in the: past,” 

The second paragraph of the article need 
not detain us long. The learned Govern- 
ment Advocate seeks to bring it within the 
ambit of s. 4, sub-s, (1), cl. (e) of the Ordi- 
nance, which is directed against encouraging 
or inciting any person to commit any 
offence. Now, itis a well-recognised prin- 
ciple that the Oourt should in every case 
consider the book or newspaper article as a 
whole, and in a fair, free and liberal spirit, 
not dwelling too much upon isolated 
passages, or upon a8 strong word here or 
there, which may be qualified by the con- 
text, but endeavouring to gather the general 
effect which the whole composition would 
have on the minds of the public. [Fer Lord 
Kenyon, O J.,in R.v. Reeves (1)j. 

The object of the paragraph in Question 
is to advertise the newspaper and to secure 
the patronage of its readers. For that pur- 


(1) 26 How. St. Tr. 59 
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pose it mentions the improvements already 
carried out, holds out a promise for future 
improvements, and excuses the delay in 
introducing all the improvements on the 
plea of the arrest of the editor whose suffer- 
ingsin the cause of nation are claimed 
asa matter of pride, 

It is true that the Ordinance enacts pro- 
visions of a very comprehensive nature, but 
they should be interpreted in a reasonable 
manner. The law does not seek to put any 
narrow construction on the expressions 
used, and only interferes when plainly and 
deliberately the limits prescribed by it are 
violated; R. v. Sullivan (2). The sentence 
relating to the arrest of the editor should 
not be divorced from its context, and the 
paragraph read as a whole cannot reason- 
ably be held to be obnoxious to the clause 
relied upon by the learned Government 
Advocate. 

The gravamen of the first paragraph of the 

article was the complaint that the security 
was demanded from the press immediately 
after the promulgation of the Ordinance 
and that the measure, if enforced in this 
manner, was open to‘serious abuse. This 
complaint was not devoid of justification, 
It must be remembered that the Ordinance 
draws a clear distinction between a 
declaration made prior to its commencement 
and that made after it. Inthe latter case 
the Magistrate is empowered to demand 
security for an amount not being less than 
Rs. 500 or more than Rs. 2,000 from the 
keeper of a press as well as from the 
publisher of & newspaper as soon 
as he makes a declaration under the 
Press and Registration of Books Act, 
vide, 8. 3, sub-s. (1), and s. 8, sub-s. (1) of 
the Ordinance. It will be observed that 
the law does not attempt to fetter the 
discretion of the Magistrate in demanding 
security, in so faras the declaration made 
after the commencementof the Ordinance 
is concerned, The matter is, however, 
different in the case of a declaration which 
was made before the enforcement of the 
Ordinance. The old declaration holds 
good and can be interfered with only if 
the press or the newapaper is used for any 
of the purposes described in s. 4,sub-s. (1); 
and in that case the Local Government, 
and not the Magistrate, has the power to 
demand security for an amount not less 
than Rs. 500 or more than Rs. 5,000, vide, 
s. 3, subs, (3), and s. 8, eub s. (3), 

There are several points of difference 


(2) 11 Oox. 44at pp. 49 & 50, 
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between a new declaration and an old 
declaration. (1) In the first case security 
can be demanded at once, namely, at the 
time of making the declaration. In the 
second ease the declaration already exists, 
and no interference with it is allowea 
until the press or the newspaper has offend- 
ed against the provisions ofs, 4, subs. (1). 

(2)-In the first case, security is demanded 
by the Magistrate before whom the declara- 
tion is made, but in the second case the 
matter does not ‘rést with the Magistrate. 
Asthe demand of security depends upon 
the press or the newspaper having been 
used. for an obnoxious purpose, a higher 
authority, namely, the Local Government 
is entrusted with the duty of determining 
whether the condition for demanding 
eecurity has been fulfilled. If that condi- 
tion is satisfied, the Local Government is- 
entitled to demand security. 

(3) While the higher limit of security 
in the firat case is only Rs. 2,000, in the 
second case it amounts to Rs. 5,000. The 
reason for this differentiation is not far to 
seek. In the case of a. new declaration 
nothing has so far. been done which is 
condsmnable under the Ordinance, and 
the security is demanded only as a matter 
of precaution, Butin the case of a person, 
who made a declaration before the com- 
mencement of the Ordinance, the press or 
the newspaper has, since the commence- 
ment of the Ordinance, been used for a 
purpose prohibited by s. 4, sub-s. (1); 
and he is, therefore, made liableto furnish 
security fora larger amount in order to 
prevent him from repeating his offence. 

There can bs little doubt that security 
cannot be demanded froma printer or a 
publisher, who had made his declaration 
prior to the date of the commencement 
of the Ordinance, unless the - news- 
paper has been used, subsequent to 
that date, for the purpose of publishing 
an objectionable matter. A requisition 
for security proceeding ona writing pub- 
lished before that date would be wholly 
illegal. 

There is no suggestion or indication 
that the issue of the “Hindustan Times,” 
which appeared on the 29th April, contain- 
ed any offending matter which formed 
the basis ofthe order made on that day 
by the Chief Oommissioner requiring Mr. 
K. D. Kohli to furnish security to the 
amount of Rs. 5,000; and it appears that 
that order proceeded upon what was pub. 
lished before the promulgation of the 
Ordinance, It cannot, therefore, be said 
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thatthe protest in the issue of the lst 
August, was unwarranted, or that the first 
paragraph referred to above should be 
condemned as a seditious matter within 
the meaning of clause (c) of &. 4, sub-s. (1). 
: As observed by Littledale,J. in R. v. Collins 
(3), if à man is smarting under a grievance, 
he cannot be expected to discuss a subject 
in as calm & manner as if he were 
discussing matters in which he felt no 
interest. 

Of the remaining extracte, only a few are 
editorial articles or leaderettes and the 
rest consist of either reports of the pro- 
ceedings of certain meetings received from 
the Aesociated Press, or programmes of 
the meetings to be held at Delhi and other 
places. Objection has also been taken to 
the publication ofthe portrait of a lady 
who was sentenced to imprisonment for 
committing an offence punishable under an 
Ordinance. The lady in question was a 
Oaptain ofthe Lady Satyagrah Volunteers, 
but nothing is written under the portrait 
except her name and the above descrip- 
tion and the fact of her imprisonment. 
Now, the publication of portraits is an 
ordinary feature of this newspaper, just as 
itis of many other newspapers and it 
would be hardly reasonable to suggest that 
the mere printing of such a photograph, 
with the description to identify it, un- 
accompained by any objectionable remarks, 
should merit condemnation, 

The same observations apply to a short 
leaderette in the issue of the 2nd August 
which reports the decision,of the Working 
Oommittee of the Indian National Oongress 
to boycott the Legislative bodies, and 
merely expresses the hope that “thoge 
desire the real welfare of the country will 
give a wide berth to the coming elections." 
Indeed the learned Government Advocate 
does not contend that this leaderette is 
open to any serious objection. 

Nor do Í understand how the article 
entitled “Delhi Disgrace”, which condemns 
the Delhi Municipal Committee for its 
refusal to consider a motion for adjourn- 
ment as a protest against the arrest of 
certain political leaders, can be treated 
asa violation of the law enacted by the 
Ordinance. It may, or may not, amount to 
a defamation of the Municipal Committee; 
but it has nothing to do with the Govern- 
ment, It is, however, unnecessary to dilate 
on the subject, because Mr. Noad admits, 
. and I think very properly, that the article 


(3) 9 O, & P. 456 at p, 461. 
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in question does not come within the 
scope of the Ordinance. 

As regards the reports of the meetings 
published in several issues of the news- 
paper, it is urged by the learned Counsel 
for the applicant that those reports were 
received from a News Agency called the 
Associated Press and published in the 
“Hindustan Times" in the ordinary course 
as items of news, just as they were pnt- 
lished in several other newspapers; and 
that, while no action has been taken against 
those newspapers, the “Hindustan Times" 
has been singled out for punishment. 
The law, however, does not excuse the 
publication in a newspaper of writings 
which are in themselves seditious, merely 
because they were received from a cor- 
respondent whose name was disclosed at 
the time of the publication. Nor are we 
concerned with the question that no 
penal action has been taken against other 
newspapers containing the same reports. 
It is clear that the reports must stand or 
fall upon their own merita. 

Now, the issue of the 3rd August pub- 
lishes a report of a speech which advo- 
cates the social boycott of the persons who 
may participate in the elections to the 
Legislative bodies. The programme of 
the social boycott is defined and it is 
proposed that “we should first begin with 
persuasion, then picketing and the last 
and most effective weapon is the strictest 
social boycott.” It also contains a warning 
that “the candidate, mover, seconder and 
voter will be boycotted.” This report comes 
within the orbit of s. 4, sub-s. (1). cl. (d), 
which prohibits a writing which is likely, 
ormay havea tendency, directly or in- 
directly, to put any person in fearor to 
cause annoyance to him, and thereby in- 
duce him to omit todo any act which he 
is legally entitled todo. The social boycott 
ofa person, who isa voter or a candidate 
would ‘certainly annoy 
him (if it would not actually put him in 
fear), and would thereby induce him to 
refrain from exercising his right to vote or 
to stand for an election. 

It is true that this is a 
which is not to be found in the general 
criminal law of the country, but the 
Ordinance admittedly contains provisions 
of an all-embracing character. It i8 not 
the province of a Court to scan the 
wisdom or the policy of the law. Its duty 
is clear; it must administer the law as it 
finds it, and it cannot allow itself io be 
deflected frcm this straight course by itg 
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own notions of the 
of the law, 

This finding renders it unnecessary to 
exemine the other extracts for the purpose 
of deciding whether they contravene the 
provisions of the Ordinance. It is clear 
that even a single sentence, if obnoxious 
tos.4, sub-s. (D, would entail forfeiture 
of the security, and it is not open to the 
Court to apportion punishment or to 
reduce the penalty on any other ground, 

On the finding recorded above Iam of 
the opinion thatthe application must be 
dismissed, but, having regard to the fact 
that no reasonable objection could be taken 
toalarge number of the extracts upon 
which the order of forfeiture was founded, 
I would direct the parties to bear their own 
costs. 

Broadway, J.—I concur in dismissing 
this application and in the order as to costs. 

Abdul Qadir, J.—I concur. 

A. Appeal dismissed, 
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LAHORE HIGH COURT. 
Szconp Orvin APPEaL No. 355 or 1930, 
< June 24, 1930. 
Present:—Mr. Justice Addison. 
HANS RAJ— APPELLANT 


versus 
SHIVDEO SINGH AND GTHERS— 


. RESPONDENTS. 
- Civil Procedure Code (Act V of 1908), s. 100—Ques- 
tions of fact—Question, whether property has been 
dedicated —Construction of documentary evidence 
—Question whether fact has been proved. 

The question whether property hes been dedicat- 
ed to public, religions or charitable uses among 
adus is one of fact, pure and simple. [p. 895, col, 
1. 
Sant Das v. Rambat(1) and Bal Kisen v, Gayaram 
Sae (2), referred to. ` 

A decision of fact by the first Appellate Court does 
notinvolve a question of law soas to be open to 
re-eonsideration upon second appeal merely because 
documents, not instruments of title or otherwise 
which direct foundation of righta, have to be con- 
v for the purpose of deciding the question. 

ibid, ) 
` Walt Muhammad v. Mohammad Bakhsh (3), referred 

to. 
The question whether a fact has been proved 
when evidence for and against has been properly 
[PNE is necessarily a pure question of fact. 
ibid. 

Second appeal Írom a decree of the 
District Judge, Sialkot, dated the 10th 
February, 1930, 

Mr. Gobind Ram Khanna, for the Appel- 


lant- 
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132 I. 0. 1921 
. Mr. Shambhu Lal Puri, for Mr. M, D, 
Puri, for the Respondents, 

JUDGMEN T.—This was a suit for the 
removal of the two defendanis from the 
trusteeship of a temple, for the appoint- 
ment of a certain person as a new trustee 
and for the delivery of the landed property 
attached to the temple to the new trustee, 
The trial Court found that the temple 
was publie, that the land and muafi were 
attached thereto, that the oceupancy rights 
were enjoyed by the defendants as incum- 
bents of the office of mahant of that temple, 
that the plaintiff has an interest in the 
témple and could bring a suit ‘such as the 
present with the sanction of the Collector 
which had been obtained under s. 92, Civil 
Procedure Oode. It further found that 
there were sufficient grounds for the 
removal of the defendants from the trustee- 
ship. It, however, did not approve of the 
nominee set up by the plaintiffs and 
accordingly a decree was granted for the 
removal of the defendants from the office 
of mahant butas regards the other prayers 
it was noted that further steps would be 
taken for the appointment of a competent 
and independent person as trustee, The 
plaintiffs were asked to propose the name 
of some person who was fit for appoint- 
ment of a mahant, Against this decision 
the defendants appealed to the District 
Judge. 

The only question argued before the 
District Judge was whether the property 
in question, including the temple, was 
private property or public trust property. 
In order to decide that question there was 
oral and documentary evidence available 
to the District Judge. Having considered 
it he recorded at page 8 of his judgment 
that the evidence, oral and documentary, 
was enought in his opinion, to establish 
the public character of the temple 
and the property. Again at page 11, he 
ssid: “For the reasons given I concur in the 
finding of the learned Subordinate Judge 
that it isa public temple, that the same 
is not being properly looked after and 
managed and that the house and the landed 
property attached thereto share the 
character of the temple, i, e, they are 
public property attached to the temple 


‘which the incumbents of the office of 


mahant are holding in trust.” 

He further found that asthey were not 
discharging their trust properly their f 
removal from being the sole custodians ` 
of the temple was desirable. He, however, 
went on to say that instead of appointing 
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some pujari as mahant he thought it best 
to bring into existence a trust committee 
the members of which should not exceed 
five. Of these the principal plaintiff 
Sardar Shiv Dev Singh was to be one of 
the members and Dr. Hans Raj, defendant 
No. 1, was to be another. To this extent he 
accepted the appeal. Against this decision 
defendant No.1 has preferred this second 
' appeal. ` 

` It was held in Sant Das v. Rambai(l) 
that the question whether property has 
been dedicated to public, religious or 
charitable uses among Hindus is one of 
fact, pure and simple while a Division 
Bench took the same view in Bal Kesan v. 
Gayaram Sao (2) Their Lordships of the 
Privy Council in Wali Mahomed v. Mahomed 
Bakhsh (3) said that a decision of fact by 
the first Appellate Court does not involve 
a question of law so as to be open to 
re-consideration upon second appeal merely 
because documents not instruments of 
title or otherwise which direct foundation 
of rights have to be construed for the 
purpose of deciding the question. In 
the present case certain documents had to 
be looked at, but the decision turned on 
oral evidence as well as documents and 
in these circumstances it is quite clear 
that the finding of the lower Appellate 
Court is one of fact, Again their Lordships 
of the Privy Council held in Nafar Chan- 
drapal v. Shukur (4) that the question 
whether a fact has been proved when evi- 
‘dence for and against has been properly 
admitted is necessarily a pure question 
of fact. Inthe present case the evidence 
was properly admitted and it consists of 
oral testimony as well as documents, For 
the reasons given I hold that this second 
appeal is concluded by the findings of fact 
of the lower Appellate Court and I dismiss 
it with costs. 

The respondents have preferred cross- 
objections praying that the last portion 
‘of the judgment of the learned District 
Judge be set aside. These cross-objections 
must be accepted but without costs, The 
learned District Judge at the end of his 
judgment went on to say that the said 
committee should appoint a suitable pu- 


(1) 20 Ind. Cas. 295; 38 P. R. 1916; 264 P, L. B. 1913 
184 P. W.R. 1913. 

(2) 118 Ind. Cas, 59. 

(3) 122 Ind. Oas. 316; A. I. R. 1930 P. O. 91; 57 I. A. 
86; 11 L. 199; (1930) A. L. J. 299; 31P. L. R. 145; 31 
L. W. 321; 32 Bom. L. R. 380; 51 C. L.J. 518; 59° M. 
L, J. 99 (P. Q). 

(4) 51 Ind, Gas. 760; A. I. R, 1918 P. C. 92; 45 I. A. 
183; 46 C. 189; 23 O. W. N, 345; 9 L. W. 552 (P. 0). 
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jari on a monthly salary of about Ra. 10 
to look after the temple and arrange for 
worship, while a suitable portion of the 
income from the land including muafi 
should be allotted to the defendants for the 
maintenance of themselves and their fami- 
lies. This proportion he said might well 
be fixed at one-half though this was 
only by way of suggestion. There were 
further suggestions, or order regarding what 
portion should be set aside for the tem- 
ple proper, for family purposes, for the 
lodging of  sadhus, etc. Now all the 
above portion of the learned District 
Judge's judgment was premature. All that 
had been decided by the trial Court was 
that the defendants should be removed 
and that the name of a person should be 
suggested who might be suitable to act 
as mahant. The learned District Judge 
agreed with the findings that the defendants 
were not proper persons to carry on the 
mahant ship alone, but he accepted the 
appeal to the extent of directing that a 


‘committee of five including the principal 


plaintiff and defendant No, 1 should be 
broughtinto existence in order to manage 
the temple as trustees, That was the only 
finding that he could come to as that was 
all that had been so far decided by the 
trial Oourt. He had no right to add direc- 
tions about other matters which had not 
yet been decided by the trial Court. 
These other matters Ihave briefly set out 
above and I accept the cross-objections 
to the extent of cancelling them. It will 
be the duty of the trial Court to proceed 
with the case as if the appellate order of 
the District Judge simply was that a trust 
committee of five members including 
plaintiff No,1 and defendant No. 1, should 
be brought into existence, the members of 
this trust committee not to exceed five. 

A. Order accordingly. 


— 


LAHORE HIGH COURT. 
Orvin APPEAL No, 565 or 1926, 
November 24, 1930. 

Present: —Sir Shadi Lal, Kr., Ohief J ustice 
and Mr. Justice Coldstream, 
BISHEN SINGH—PraINTIFF— 
APPELLANT 

versus : 
KARAM ILAHI AND OTNEES —DERFEND1NTj— 
RESPONDENTS. 
Power-of-attorney —Coenstructien — Power to take all 
proceedings in litigation, includes power to lodge appeal 
—Civil Procedure Code (Act V of 1908), O. XXII, r. 
4—~Pre-emption swit—Several vendees with distinct 
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shaves--Death of one --wendee+respondent—Appeal, 
whether abates as a whole. 

The mere omission in a power-of-attorney to men- 
tion expressly the power to institute an appeal does 
not necessarily preclude the attorney from institut- 
ing an appeal. : MAN 

Where a power-of-attorney to conduct a litigation 
authorised the agent to ‘take all proceedings connect- 
ed with the litigation: 

Held, that the power conferred.on the-agent power 
to. prosecute an'appeal. . 

Dyal v. Hirde Eom (2), followed. 

Where inan appeal by the pre-emptor-in a suit 
for pre-emption in respect of a sale of land to several 
vendees in distinct shares one of the vendees (respond- 


énts) died: - : pian. 

Held, that tne appeal did not abate as a whole 
but' only to the extent ofthe share of the deceased 
vendee, : 

Sant Singh v. Gulab Singh (1), applied. 

Second appeal from a decree of the Ad- 
ditional District Judge, Lahore, dated the 
28th October, 1925. : 

“Mr; Mehr Chand Mahajan; for the Appel- 
l n 


ant. : 

Dr. Nand Lal, for the Respondents. 
JUDGMENT. . 
Coldstream, J.—Thie appeal arises out 

of a suit brought by Bishen Singh, a resi- 

dent of Kalsia State for the pre emption of 

a sale of landin Kasur Tahsil of Lahore 

District to five persons inspecified shares, 

The guit was dismissed by: the Subordinate 

Judge First Class at Lahore, An appeal 

was preferred by Bishen Singh to the Ad- 

ditional District Judge who dismissed it on 
the preliminary objection that the appeal 
had not been duly presented, as Karam Dad, 
appellant's attorney, who had authorised the 

Vakils to present it,was not himself em- 

powered to lodge an appeal by the power- 

of-attorney executed in his favour by 

Bishen Singh. Bishen Singh has come to 

this Oourt in second appeal against this 

dismissal - 

“A preliminary point: is taken by the 

Counsel for the respondents to the effect 

that the appeal has abated by reason of the 

death of Khaira, one of the vendees. An 
application to have his representatives 
brought upon the record was dismissed by 

Abdul Qadir,J. on 11th June 1930, as barred 

by time. That order is final, | 

In view of the principle laid down in 

Sant Singh v. Gulab Singh (1) it must.be 

held that the appesl does not abate as a 

whóle but only to the extent of the interest 

of Khaira which is defined as one-tenth in 
the dead of sale. ' ` l | 
.' The only matter for determination now. is 
whether the power-of-attorney executed by 
the plaintiff infavour of his agent Karam 
(1) 114 Ind. Oas. 417; 30 P. L, R. 453; 10 Lah. 7; A 
X. R. 1928 Lah, 572. 
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Dad was one which conferred on the . latter 
power to lodge the appeal inthe Additional 
Judge's Oourt,a question which rests on 
the interpretation of the words in the docu- 
ment iteslf. The document begins by 
stating that Bishen Singh being a resident 
in Kalsia State cannot himself prosecute his 
guit (dawa) inthe Lahore Oourt and, there- 
fora, empowers Karam Dad to write, attest 
and present the necessary plaint and pleas, 
appoint a Pleader, refer the suit to arbitra- 
tion or compromise, accept admission, apply 
for restoration on dismissal of the suit for 
default, execute the.decree, receive costs and 


"possession of the property and make state- 


ments on his principal's behalf. The final 
clause is that "in short the agent is author- 
ised to take all proceedings connected with 
the litigation (mugadama)." It is contend- 
ed by Mr. Mehr Ohand for the appellant 
that these words clearly gave the agent full 
authority to lodge an appeal if necessary in 
the litigation, an appeal being merely the 
continuation of a suit. Herelies on Dyal 
v. Hirde Ram (2) a ruling referred to in 
Budhu Rom v. Kalu.Ram (3). Forthe re- 
spondents Dr. Nand Lal argues that the final 
words must be read as limited in their opera- 
tion to acts necessary for the performance 
of the particular acts previously specified 
and he points out that .the document ex- 
preasly purports.to be a special power-of- 
attornsy (Mukhtarnama Khas). 

After considering the arguments advanc- 
ed and referring to the deed itself I am of 
opinion that the power-of-attorney in ques- 
tion did authorise Karam Dad to lodge an 
appeal in connection with this litigation. 
The ruling in Dyal v. Hirde Ram (2) is 
authority for the view that the mere omis- 
sion ina power-of-attorney to mention ex- 
pressly the power to institute an appeal does 
not necessarily preclude the attorney from 
instituting an appeal. As in that case so 
here there is no doubt that. the plaintiff 
authorised his agent to prosecute all litiga- 
tion connected with the suit and thus con- 
ferred upon him power to prosecute an 
appeal . i 

I would, accordingly accept this appeal 
and setting aside the judgment of the lower 


.Appellate Court remand the appeal for 


decision on its merits with 
:9/10ths of:the property. . = 

Shadi Lal, C. J.— I agree. RN 
: Appeal, accepted. 
L,R.1915;.80 P. W.R. 
* (3) 91 Ind. Gas, 30:26 P. L. R. 721; 6 Lah, 461-25 p. 
463; A. TI. R, 1926 Lah 32. ^ ^. À 


respect to 
4A S QULA PARU. po 
~ (2) 29 Ind; Gas. 895; 153 P. 
1915. ) 
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CALCUTTA HIGH GOURT. 
OiviL AppaaL No. 957 or 1929. 
July 22, 1930. 
Present:—Mr. Justice Guha and 
Mr. Justice M. O. Ghose. 
ESMILE-UD-DIN BISWAS AND ANOTSER— 
—PLAINTIFFS —APPELLANTS 


. versus 
SHAJORAN NESSA BEWA AND OTHERS— 
DsFsNDaNTS—RESFONDENT. 

Decree—Suit to set aside—Mere falsity of 
claim, whether ground for setting aside—Proof of fraud, 
necessity of —Court trying second suit cannot proceed 
as if it, were sitting on appeal. 

Where a suit has been decided, even though it is 
decided ex parte, the decree cannot be set aside or 
impeached merely on the ground that the claim of 
the plaintiffs was false; something more should’ be 
proved insupport of the allegation of fraud. It 
must be shown that fraud was practised in relation 
to the proceedings in the Court and the desree must 
be shown to have been procured by practising fraud 
of some sort upon the Court. 

Wherea- decree is sought to be set aside -by a 
separate suit, the Oourt before .which the decree is 
impeached cannot decide the matter as if it was sit- 
ting in appeal against the decree passed on the pre- 
vious occasion. i 

Mahomed Golab v, Mahomed Sulleman (2), referred 
to, ‘ 
Appeal against the appellate decree of 
the Sub Judge, Second Oourt, Pabna, dated 
the lst October, 1928. 

Messrs. Naresh Chandra Sen Gupta and 
Dwijendra Krishna Dutt, for the Appellante. 

JUDGMENT. . 
. Guha, J —The appellants to this Oourt, 
ihe plaintiffs in the suit out of which 
this appeal has arisen,prayed for recovery of 


khas possession of the property in suit.on, 


establishment of their title to the same. 
The plaintiffs’ claim was based on a pur- 
chase ata sale held in execution of a mort- 
gage-decree obtained against one Bazu Molla. 
The purchasers at the sale were the heirs of 
the mortgagee Kashiruddin Shah sheikb, 
who after their purchase at the Oourt sale, 
sold the lands in suit to the plaintiffs. Tne 
defendants who resisted the plaintiffs’ claim 
in suit are the brother and the mother of 
Bazu Molia. Their case was that the mort- 
gage was nota bona fide and valid transac- 
tion, that the decree passed on the basis of 
the mortgage was invalid, and the plaintiffs’ 
purchase, therefore, could not prevail 
against the title of the defendants as heira 
of Bazu Molla, which was not lost by virtue 
of the sale held in execution of the mort- 
gage: decree against Bazu Molla 

The Oourts below have concurrently held 
that the plaintiffs had not proved the pass- 
ing of consideration for the mortgage suit, 
that the only persons impleaded in the mort- 
gage suit were Bazu's widowsand minor son, 
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who had been residing in the mortgagee's 
house ; that an ex parte decree was obtained 
in the mortgage suit. On these facts 
and in the circumstances adverted to by 
the learned Subordinate Judge in his judg- 
ment relating to the mortgage, and the 
purchase of the mortgaged property by 
the plaintiffs’ vendors, the learned Subordi- 
nate Judge has come to the decision that 
they were sufficient to indicate that the de- 
cree obtained on the mortgage and the eale 
held thereunder, are fraudulent and col- 
lusive affaire, that the decree and sale could 
not, therefore, have any binding force against 
any one, and that the plaintiffs could not 
get a decree for possession on the hasis of 
the mortgage-decree. 

In view of & series of decisions of this 
Oourt on the question arising for considera- 
tion in the present case, it is not possible 
to uphcld the decision come to by the Courts 
below. It seems to be well-settled now, 
that, where a suit has been decided, even it 
was decided ex parte, the decree cannot be 
set aside or impeached, merely on the 
ground that the claim of the plaintiff was 
false; something more should be proved in 
support of the allegations of fraud. It may 
also be stated that the position is well-es- 
tablished in this Court,now, that in order to 
impeach a decree upon the ground of fraud, 
it must be shown that the fraud was practis- 
ed in relation to the proceedings in Court, 
and the decree musi be shown to have been 
procured by practising fraud of some sort, 
upon the Court.’ [See Muktamala Dasi v. 
Ramchandra Dey (1) and the cases referred 
to in the judgment of ‘B. B. Ghose, J.] 
Olosely examined, the judgments of the 
Courts below, in the present case, are no 
more thana re-trial of the merits of the 
mortgage suit, and determination that the 
Judge who decided that suit, was mistaken. 
The Courts below have really dealt with 
and decided matters relating to the mort- 
gage suit, as if they were sitting on appeal 
against the decree passed on the previous 
occasion. As pointed out by Sir Comer 
Petheram, OQ, J. in Mahomed Golab v. Maho- 
med Sulleman (2) this they were not entitl- 
ed fo. 

The defendants in the present suit had 
ot in their written statements filed in 
Court, made the beginning of a case on 
which the decree and sale, on which the 
plaintiffs’ title was based, could béset aside 
orimpeached: and in accordance with the 


(1) 97 Ind. Cas. 879; 31 O. W. N,258; A, L R. 1927 
al. 84. 
(2) 21 C. 612, 
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trend of decisions in this Court, the conclu- 
sion arrived at by the learned Subordinate 
Judge, in the Court of Appeal below, that 
the decree obtained on the mortgage and 
the sale held thereunder could not have 
any binding force against any one, is not 
sustainable, 

In the result the appeal is allowed, the 
decision and decrees passed by the Oourta 
below are set aside, and the plaintiffs’ suit 
is decreed. The plaintiffs’ claim to the 
lands in suit is held to be established, on 
the basis of the title set up by them in the 
plaint,and they will recover khas posses- 
sion of the same. 

The parties are to bear their own costs in 
the litigation. ` 

M. C. Ghose, J.--1 agree. | 

4. Appeal allowed. 


CALCUTTA HIGH COURT. 
Civi, APPEAL No. 1845 or 1929, 
November 12, 1930. 
Present:—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, Kr., and Mr. Justice 


« Jack, 
ABDUL MAJID BHUIYA AND oTERES— 
PLAINTIFFS—AÀPPELLANTS 
tersus i 
ALI MIA—DEFENDANT—RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 87—Tenancy 
consisting of undefined: shares—Relinquishment— 
Right of landlord to re-enter under general law. 

The right of a landlord to recover possession of a 
tenancy relinquished by his tenant.does not exclu- 
sively depend upon 8,87, Bengal Tenancy Act. The 
right to re-enter when his land remains unoccupied 
orisin the occupation of a trespasser is a right 
which is conferred upon him under the general law. 
Lp. 899, col, 1.] 

Whereatenancy consisting of undivided shares 
of land is settled upon'a tenant with the condition that 
the tenant should not transfer the same without the 
consent of the Jandlord, although the tenancy is not & 
holding on transfer in breach of the covenant, the 
]andlord is entitled to re-enter under the general law. 
tp. 899, cols1 & 2.] 

Bahadur Ahmad Moulavi v. Hemanta Kumar Roy 
(1), Lal Mamud Mandal v. Arbullah Sheikh (2), Samu- 
jan Ray v. Munshi Mahatan (3) and Matokdhari Shukul 
v. Jugdip Narain Singh (4), referred to. 

Appeal from the appellate decree of 
the First Additional Sub-Judge, Noa- 
khali, dated the 11th February, 1929. 

Mr. Jitendra Kumar Sen Gupta, for the 
Appellants.! 

Messrs. Tunada Charan Sen and Gopal 
Chandra Narain Chowdhury, for the Re- 
ppondent, 
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JUDGMENT. 

Subrawardy, J.—This appeal arises 
out of a euit-for recovery of khas posséssion 
of the land in suit on the allegation that 
the tenant’ who held the land had no 
transferable occupancy right but he had 
transferred the entire tenancy to the defend- 
ant. The -pleintifis: claim to be the six- 
teen-anna landlordsisih respect of the 
tenancy in/&uif£ Their suit was dismissed 
by the trial Gourt or the'ground that they 
were not sixteenranns ^ maliks but were 
eight-anna 'cc-sharer landlords and the 
other co-aharer was not made a party. The 
lower Appellate Court was of opinion that 
the suit by the plaintiff was maintainable 
to the extent of their share but relying on 
the case of Bahadur Ahmad Moulawi v. 
Hemanta Kumar Roy (1) he disraiesed the 
suit on the ground that the holding in suit 
was composed of some entire plots and 
undivided shares in some other plots and 
was, therefore, not’ a holding under s. 87,: 
Bengal Tenancy Act. The learned Subor- 
dinate Judge was -of opinion thst the | 
plaintiffs were entitled to succeed but for 
the decision -mentioned above. 

The question raised in this appeal on. 
behalf of the plaintiffs is not free from diffi- 
culty. The suit is brought by the plaintiffs 
for recovery of possession on the ground that 
the tenant had no right to transfer his 
interest to the defendant and accordingly 
the defendant had no right to retain 
possession of the land in suit. It is not a 
suit restricted by the limited provisions 
of s, 87 of the Bengal Tenancy Act. It: 
is a suit brouglit^by a party who is entitlet: 
to possession, to récover possession from a 
party who is not entitled to possession. In' 
Bahadur Ahmed’s case (1) it was asuit for 
recovery of possession by the landlord on 
the ground of abandonment of the tenancy 
and breach of contract under which the 
tenant had agreed that he would not 
transfer the lands, The suit was decreed 
by the Courts below and the appeal to this 
Court was dismissed. The defendant raised 
the contention that his tenancy comprising 
undivided shares of several plote, was not a 
holding as defined by the Bengal Tenancy 
Act and, therefore, the sale to defendant 
could not be considered to be an abandon- 
ment of the holding by an occupancy raiyat, 
which would entitlethe landlord under s. 
87 of the Bengal Tenancy Act to get khas 
possession as upon abandonment, The learn- 
ed Judge of this Court who delivered the 
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judgment was inclinàd to àĉcept this conten- 
tion but he did not give effecttoit as he was 
of opinion that under the contract the tenant 
had no right to transfer the tenancy and the 
plaintiff, therefore, was entitled to re-enter 
for the breach of the covenant. The learned 
Advocate for the appellants before us has 
argued that the opinion: expressed in that 
case was an obiter dictum. The appeal was 
really decided against the appellant on a 
quite different ground. Apart from that, 
what the learned Judges held, was that 
the tenancy could not be said to be a 
holding as defined in the Bengal Tenancy 
Act because it included undivided portions 
of some plots and, therefore, the sale thereof 
could not be construed to bean abandon- 
ment ofa holding. So far as this opinion 
is based upon the observations made in 
their Lordships’ judgment, it cannot be 
questioned, But the right of the landlord 
to recover possession of a tenancy relinquish- 
ed by his tenant does not depent exclusive- 
ly upon s.87 of the Bengal Tenancy Act; 
Lal Mamud Mandal v. Arbullah Sheikh (2), 
Samujan Ray v. Munshi Mahatan (3) and 
Matokdhari Shukul v. Jugdip Narain Singh 
(4). Theright of the landlord to re-enter 
when his land remained unoccupied or is 
in the occupation of a trespasser, is a 
right which is conferred upon him under 
the general law. In the present case the 
tenancy which is admittedly a non-trans- 
- ferable one, was transferred by the tenant 
to the defendant, thus putting an end to the 
tenancy or the relationship of landlord and 
tenant. The landlord is, therefore, entitled 
to assert his reversionary right as owner of 
the land and lessor and has the right to 
enter into possession and to exclude any 
one who may be found upon the land. 
The landlord may not bring a suit under 
8. 87 of the Bengal Tenancy. Act in virtue of 
the fact that the tenancy is not a holding: 


but his right to recover possession of the. 


land on relinquishment (I do not purposely 
use the word abandonment) by the tenant 
is in no way restricted by the provisions of 
the Bengal Tenancy Act.In my judgment 
the matter seems to come more within the 
domain of the law of contract than the Ten- 
ancy Law. When the tenancy was created 
the original holder agreed with the landlord 
that he would not transfer it and his 
successors are bound by the terms on which 
the tenancy was created. When the tenant 


(2) 10. W. N. 188, 
(3)4 €. W. N. 493. 
(4) 28 Ind. Cas, 343; 19 C. W. N. 1319; 210.L.J. 
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was holding the land in suit he was holding 
under an agreement that he would not 
transfer it without the consent of the land- 
lord. Though there was no kabuliyat in 
this case as was in the case of Bahadur 
Ahmad Moluvi v. Hemanta Kumar Roy 
(1) but there was a contract that the 
tenant would not part with the possession 
of the land. In my judgment the opinion 
expressed in the case ef Bahadur Ahmed 
on the basis of the decision in that case 
does not touch the matter before us; if it 
does, it is not conclusive of the matter. Jt 
is not the defendant's case that the tenants 
have now any concern with the land. The 
plaintiffs accordingly are entitled to a 
decree in their suit for recovery of khas 
possession. To hold otherwise will be to 
turn a non-transferable holding into a 
transferable one and to deprive the land- 
lord of the rightof ever recovering posses- 
sion of his property. 

The next point urged by Mr. Sen Gupta 
is that it eught to have been held by the 
Courts below that the plaintiffs are entitled 
to the sixteon-annas share of the land in 
suit. The Courts below have found that the 
plaintifis and some other persons called 
Sens are co-sharers in respect of this ten- 
By arrange- 
ment the plaintiffs were in possession of 
this tenancy and the Sens used to realize 
the entire rent from the tenants holding 
the other tenancy. This has been the 
arrengemant for convenience of possession 
but there was no division of the land or 
partition of the landlord’s interest. That 
being the finding of fact-we are not entitted 
to interfere with it in second appeal. Mr. 
Sen Gupta argues that no deed is necessary 
for partition between the co-sharers and 
the arrangment by which they realize the 
entire rent from two sets of tenants, is a 
sufficient indication that there was a par- 
tition. We cannot give effect to this con- 
tention on the face of the clear finding of 
the Courts below. 

The result is that this appeal is allowed 
in part. The plaintiffs are entitled to 
recover khas possession of the eight-annas 
share of the land in suit with mesne pro- 
fitsfrom the defendants. Their claim for 
the remaining eight-annas share of the land 
must stand dismissed. As both parties 
have partially succeeded in this litigation 
we direct that each party will ‘bear his 
costs throughout. . 

Jack, J.—1 agree, 

A. Appeal partly allowed, 


2 
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CALCUTTA GIGH COURT. 
CivinL REFERENOE No. 5 or 1930. 
August 22, 1930. 
Present :—Mr. Justice Guha and Mr. 
Justice M. O. Ghose, 
EMPEHEROR—AppLiointT 


: versus 
RAJANI NATH BHATTAOHARJ BE 
AND OTHERS-—OPPosITE Party. 

Legal Practitioners Act (XVIII of 1879), s. 13(b) 
and (£)—Boycott. of Court on particular day—Mis- 
conduct—Consent of client, effect of. 

Absenting from Courts on a particular day in 
pursuance ofa concerted movement on the part of 
the Pleaders to boycott the Courts, amounts to profes- 
sional misconduct under s,13 (b) and (f) of the Legal 
Practitioners Act and the consent of client does not 
make any difference. ` 

Emperor v. Rajani Kanta Bose (1), referred to. 

Civil reference made by the District 
Judge, Sylhet. i 

Mr. S. C. Basak and Syed Nasim Ali, 
for the Applicant. 

Messrs. Sarat Chandra Roy Chowdhury, 
Gunada Charan Sen, Bhagirath Chandra Das, 
Birendra Kumar De, Priya Nath Duit and 
Paresh Lal Shome, for the Opposite Party. 

JUDGMENT. 

Guha, J.—This is a reference by the 
learned District Judgeof Sylhet, forward- 
ing a report by the Munsif of Habiganj, 
under the Legal Practitioners Act, with 
respect tofour Pleaders. The charge drawn 
up againet the Pleaders was ss follows:— 
"Whereas it appears that you Babu Hajani 
Nath Bhattacharjya, Babu Bipin Behary 
Hoy and Babu Kshitish Ohandra 
Ohakravarti, Pleaders for the plaintiff, and 
Babu Jogendra Chandra. Deb, Pleader for 
the defendant, engaged as Pleaders for the 
plaintiff and the defendants respectively by 
vakalatnamas for conducting and pleading 
in Title Suit No. 264 of 1930, on behalf of 
the plaintiff and defendants respectively 
and that in pursuance of a concerted move- 
ment oí the Pleaders to boycott the Courts 
to-day, abstained from appearing before the 
Court on behalf of the plaintiff end defend- 
ants respectively to conduct and plead in 
the aforesaid suit to-day, inspite of the 
fact that the said suit was being heard from 
day to day from 30th April, 1920, and was 
adjourred tc-day for further hearing and 
whereas you have thereby committed an 
act of deliberate negligence amourting to 
a grosely improper conduct in the discharge 
of your professional duties.” 

Notice *of the charge was given to the 
Pleadere, and they showed cause, filing 
written statements in . support of their 
respective cases, by’ way of explanations. 
In support of the case stated in the written 
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statements filed by three of the Pleaders: - 
Babus Rajani Nath Bhattacharjya, Bipin . 
Behary Roy and Kshitish Obandra 

Chakravarty, there was an affidavit filed in. 
Court, sworn by one DinaNath Obakra- 

varty, an officer and am-mukhtear of Dina- 

bandhu Roy the plaintiff in Suit No. 264 of . 
1930. The Pleaders concerned did not 

adduce any further evidence before the 

Munsif. It appears that seven witnesses 

were examined on behalf of the Govern-: 

ment. 

The report of tbe Munsif wes that the 
Pleaders were guilty of grossly improper 
conduct in the discharge of their profes- 
sional duties. The learned District Judge 
in forwarding the repert of the Munsif to 
this Court, has expressed the opinion that 
the findings of the Munsif were correct, 
and that the Pleaders. were guilty of 
grossly improper conduct .in the dis~. 
charge of their professional conduct, in: 
absenting themselves from the Court on the 
Tih of May, 1930; and has recommended 
that the. Pleaders be suspended for such’ 
terms as this Court may think proper. 

The explanations submitted to the Oourt . 
by the four Pleaders were not the same. 
One of the Pleaders, Babu Jogendra 
Ohandra. Deb, stated that there was nota 
concerted movement to boycott the Courts 
on the 7th May, 113^, and that it was not a 
fact that he did not appear in Courton that 
day, for that reason. The reason for his not 
appearing in Oourt was as follows: 
"T received the shocking news of the arrest 
of Mahatma Gandhi, the greatest man of 
the world, and whom I’ revere very much. 
The news gave my feeling such a rude shock 
that I was not ina mood to undertake any 
work. My client also came to know of the 
fact in. proper time, and considering the. 
state of my mind, did not insist on attend- 
ance on his behalf,” The other. three 
Pleaders, Babus Rajani Nath Bhattacharjys, 
Bipin Bebary Roy and Keshitish Ohandra 
Ohakravarty explained their conduct by 
stating that there was no concerted move- 
ment to boycott the Courts and their nor- 
appearance in Court on the particular day 
was not due to any such concerted movc- 
ment; that under the terms of the vakalat- 
namas by which they were engaged by their 
clients, they were not bound to appear 
unless daily-fee agreed between them and 
their clients am-mukhtear, who had 
appointed them, were paid, this am-mukhtear 
discharged them from their duties, in the 
morning of the day in question. ~ It may be 
noticed in this connection that one of these: 
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three Pleaders, Babu Bipin Behary: Roy, 
stated in his written explanation before the 
Mungif, that he was engaged by the am- 
mukhtear of the client only for the purpose 
of assisting the senior Pleader by doing 
some particular kind of work, to which 
statement a further reference in detail, will 
be made hereafter. The affidavit of Dina 
Nath Chakravarti, the am-mukhtear of the 
clients, to which reference has been made 


already, supports the case stated by the- 


three Pleaders with the exception of the 
special circumstances appearing in the 
explanation of Babu Bipin Behary Roy. 

On the materials placed. before him, the 
Munsif has come to findings which are 
entirely against the  Pleadere, and as 
indicated already, the learned District 
Judge in forwarding the reférence made 
by the Munsifto this Court, has expressed 


agreement with the findingsarrived at by. 


the Munsif. The whole of the evidence has 
been placed before us; and we have gone 
through the explanations submitted by the 
Pleaders with care’ and attention, and . we 
have no hesitation in coming to the conclu- 
sion as the Munsif has done, that the 
circumstances, disclosed in the evidence, 
clearly indicate that the Pleaders concerned 
had acted in purauance of a concerted 
movement to boycott the Courts on: the 7th 
May, 1930, with reference to which there 
was and could be no resolution by the Bar 
Association, at a formal meeting. We are 
further satisfied from the materials before 
us that the arrangement appearing from 
the statements by the Pleaders, and which 
igsupporied by.-an affidavit filed in Ocurts, 
go far as the case.of. three of them are 
concerned, was a part of the concerted 
action on the part of the :Pleaders to boycott 
the Oourts on ‘the day in: question, ‘after 
obtaining the approval of the clients in the 
concerted action of the Pleaders, The 
Pleaders.had collectively agreed upon 
abstention from Court, and had made their 
clients agree to the same. According to the 
Munsif, the Pleaders had failed to discharge 
their daties towards their cliente, regard 
being had tothe nature of the work that 
was expected to'be done by them, on the 7th 
May, 1930. They had failed to protect the 
interest of their cliente on that particular 
day.of the hearing of the case entrusted. to 
their charge; they had -also failed, as the 
"Munsif has pointed out in his report, to 
assist the Court in the: discharge of its 
functione, by rendering assistance to it, for 
doing justice in the case. Tha Pleactera, 
j& . appears .to. us, pad «resorted -io.8 
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form of device for the purpose of boycotting 
the Courts, and for the purpose of obstruet- 
ing the administration of justice, 

With reference to the reason stated by 
Babu Jogendra Chandra Deb, one of the 
Pleaders, for his abstention from Qourt on 
the day in question, it may be said that no 
exception could ba taken to his not being in 
a mood to undertake any work on the 7th 
May, 1930, and his client not having insisted 
on his attendance in Court on his behalf. 
The fact, however, remains that he delibe- 
rately absented himself from the Court, 
along with other Pleaders of the Habigsnj 
Bar, and had given no intimation to the 
Oourt before which he was to appear that 
day, in a partly heard, complicated, and im- 
portant case, of his inabililty to conduct the 
case,and get the case postponed in the inter- 
est of his client,and in the proper discharge 
of his duty to the Court. The circumstances 
of thecase indicate that Babu Jogendra 
Ohandra Deb's abstention from Oourt was 
also due to the concerted action of a large 
number of Pleaders at Habiganj, who 
determined upon observing a hartal on the 
7th May, 1938, and to boycott the Courts, so 
that the Courts might not carry on the day's 
work. [In this view of the matter, the case 
of Babu Jogendra Ohandra Deb does not 
stand ona footing different from that of 
other Pleaderr, 

Oneofthe Pleaders, Babu Bipin Behary 
Roy, 8s has been mentioned already, finds it 
an extenuating circumstances in his having 
been engaged as a junior forthe purposo of 
doing “job works" and not any “serious 
work in the case", whatever that rmigbt 
mean; and he wants to avoid responsibility 
by stating that he had taken down “short 
notes while witnesses were being 
examined". The am mukhiear Dina Nath 
Ohakravarty. who by sn affidavit attempted 
to support all the three Pleaders for the 
plaintiff in their endeavour to avoid ali 
responsibility to their clients, did not come : 
forward with a statement in support of the 
special features mentioned in the explana- 
tion submitied by this Pleader, and onthe 
facts andin the circumstances appearing 
from the materials before ue, it is impossible 
to differentiate the cage of Babu Bipin Behary 
Roy from the cases of the other Pleaders, 

The esse before us discloses that there 
was a concerted action by alarge ,majority 
of Pleaders at Habiganj, to boycott the 
Court on a particular day, in protest against 
an alleged wrong; and these Pleaders had 
constituted themselves. the authority to 
adjudge on. their.alleged grievance and had 
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determined, as amongst themselves, to 
impede the administration of justice, by a 
collective abstention from Oourt. They had 
deliberately failed in their duty to their 
clients, and their duty towards the Court. 
Even if the clients, for some reason or 
other, had absolved the Pieaders from their 
duty to themselves, in respect of the case 
entrusted to them, which wss one in which 
the Court required the assistance of 
trained lawyers, placed in charge of the 
same, the duty of the Pleaders to the Court, 
as’ officers of the Court, representatives of 
their clients, appointed to protect their in- 
terest, and to assist the Court in the proper 
discharge of its duties, remained. . The 
conduct: of the Pleaders was highly re- 
prehensible, as it was a deliberate attempt 
to boycott the Court, and to obstruct ,the 
&dministration.of justice; and. more Bo 
because of the device resorted to,in having 
the concurrence ofthe clients in the action 
they had determined upon. That the case 
referred to this Court is within the purview 
of s. 13 (f) of the Legal Practitioners Act, 
admite of no doubt, and in view ofthe fact 
that the Pleaders neglected their duty 
towards their clients in rendering assistance 
to-the Court, on the 7th May, 1930, Clause (6) 
of s. 13 is also applicable to thiscase. We are 
satisfied on the materials before us, that the 
charge against the Pleaders has been made 
out. In our judgment, the case is one to 
which the observations of. Sir Ashutosh 


Mookerjee, J., made in the case of Emperor - 


v. Rajani Kanta Bese (1), are applicable 
with great force: the Pleaders appear to be 
lamentably deficient, when tested from the 
standpoint of the honour and dignity, 
which we are accustomed to associate with 
gentlemen who claim the position and 


prestige of members of the legal profession, ` 


whose duty it is to use their influence so that 
the administration of justice might not be 
brought into contempt, who 
actuated by.a keen sense of duty and loyalty 
to the Oourts, and to their clients, and 
whose paramount duty was to cc-sperate 
with the Oourt, in the orderly and pure 
administration of justice. 

. The charge against the Pleaders being 
made out, and thereference being accepted, 
the conduct of the Pleaders calls for dis- 
ciplinary action. In spite of repeated warn- 
ings given by this Court, that conduct of 
Pleaders as disclosed by the materials on 
the records of the case before us, will not 
be permitted, on account of some alleged 
- (1) 71 Ind. Cas.81; 49 O. 732; 35 O. L, J. 356; 26 C. 
W, N: 589; A. I. R.1922 Cal515; 24.Or. L.J. 93. - 
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grievance in furtherance of some movement’ 
political or otherwise, and in spite of warn- 
ing that-such conduct would entail serious 
consequences to those concerned, the four 
Pleadera in the present case had joined in a 
movement, the object of which was to 
paralyse the administration .of justice, by 
failure to perform their duty to the Oourt, 
and their duty to the clients, In the circeum- 
stances of the case, keeping in view the 
interests of the administration ofjustice by 
Oourts, and bearing in mind the interests 
of discipline in Oourts, we direct that the 
four Pleaders Babu Rajani Nath Bhatta- 
charjya, Babu Bipin Behary Roy, Babu 
Kshitish Ohandra Ohakravarti and Babu 
Jogendra Ohandra Deb, be suspended from 
practice as Pleaders, for the period of three 
months. It appears that the Pleaders were 
placed under suspension, on the 26th June, 


1950, by order of the District Judge; the 


period of suspension directed by us may be 
counted from that date. 
M. C, Ghose, J.—1 agree. 
A. Reference accepted. ' 
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CALCUTTA HIGH COURT. . 

ORIMINAL Revision No. 839 or 1930. 

November 21, 1930. 

Present:—Sir .George Olaus Rankin `: 

Krt., Ohief Justice, and Mr, Justice 

Costello. 
BROJENDRA CHANDRA DE— 
ACOUBED—PETITIONER 
` versus 
K. 8. SAMA—OOMPLAINANT—: 
OPPOSITE PARTY. ; 
Criminal Procedure Code (Act V of 1898),55.510, 517 
—Complaint of theft—Abandenment of prosecution— 
Order returning property tocomplainant—Legality— 
Proper procedure. f 

Where a complaint of theftis abandoned or not fur- 
ther prosecuted, the best course, if only to save the 
Oriminal Court from -being abused, is to hand the 
property back to the man who had produced it. It is 
not proper to hand it'over to-the complainant in such 
a case. [p. 904, col. 1.] 

A complaint was made to a Magistrate alleging 
that the accused had taken a motor bus on hire-pur- 
chase system from-the complainant, that he made 
default in payment of the hire, whereupon notice 
was duly-served onhim terminating the hire-pur- 
chase agreement and the bus was lawfully recovered 
from his possession. It was further alleged 
that immediately thereafter the accused managed to 
get it back by strategy and craft and that he was, 
therefore, guilty of theft. On this the Magistrate 
without making any investigation into .the alleged 
charge of theft called onthe aceused to produce 
the bus and when he produced it in Oourt, 
the Magistrate handed--it over to the com 
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plainant. On the matter being brought to the 


notice of the High Court in revision: 

Held, that the Magistrate's order makimg over the 
bus to the complainant without any investigation 
into the alleged charge of the theft was illegal. 

Rule against an order of the Ohief 
Presidency Magistrate, Oalcutts, dated the 
30th July, 1930. 

Messrs. Uma Charan Saha and Radhika 
Ranjan Guha, for the Patitioner. 

Messrs. B.C, Ghose and Prafulla 

Chandra Chuckerbutty, for the Opposite 


Party. 
JUDGMENT. 

Rankin, C, J.—In this case, it appeara 
that a complaint was made to the Chief 
Presidency Magistrate to the effect that the 
applicant before us—one Brojendra Ohandra 
De had taken acertain Motor Bus on hire- 
purchase terms from the complainant. 
The petition of complaint went on to say in 
somewhat remarkable language that the 
applicant before us had made default in 
payment of the hire, that on the 21st of May 
the complainant’s representative Thakur 
Bhagwan Singh duly “served the termina- 
tion of the hire"—whatever that may mean 
and “lawfully recovered the Bus from the 
possession of the said Brojendera Ohandra 
De and granted him a receipt” and that 
thereafter the said Thakur Bhagwan 
Singh in company with another employee 
of the complainant went to a garage at 
Bentinck Street and while they were inside 
making arrangements for the:garaging of 
the Bus, the Bus was stolen fiom the road 
and was in the possession of the said 
Brojendera Ohandra De. Looking at the 
meaning of that, it is very likely that it does 
not mean that on the 21st of May the repre- 
sentative of the complainant went to the 
accused and got the Bus delivered by the 
accused to him by way of terminating by 
consent the hire-purehase agr&ement. It 
would appear that having, -as he said, 
“lawfully recovered" the Bus by some 
strategy or trick, immediately thereafter 
while his men were still trying to make 
arrangements for garaging the Bus which 
they had just got, ihe accused person man- 
aged to get back the Bus by equal strategy 
and equal craft. Now, the first thing that 
occurs to one upon this complaint is that, 
if a person hires a Bus from another on 
hire-purchase terms and the hire is not 
paid, he may demand the Bus back and, if 
he cannot get it back, he may recover it 
by proceedings in the Civil Oourt. It ia 
very manifestly disclesed by this com- 
plaint that it is a case of a disingenuous 
trick by one who has no particular liking 
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for the Civil Court and prefers methods 
(which are not intended for that purpose) 
of the Oriminal, Court to be employed in 
order to recover his property. In that way, 
the complainant brings a charge of theft 
&ud of receiving this Bus by unlawful 
means and, wheü,the matter comes before 
the Magistrate, the Magistrate heara the 
complainant as on his complaint he is ob- 
liged to do. He-does not issue any process: 
he does not seem to take at all seriously 
the question of the offence against the pub- 
lic by committing theft or receiving stolen 
goods: but he issues a notice to produce 
the Bus -the whole complaint from begin- 
ning toend being a device to get pos- 
sission of the Bug, The production of the 
Bus was only necessary in order that, if 
the Magistrate ultimately came to the con- 
clusion that it had been stolen, he would be 
able to hand it back to the rightful owner. 
On the 18th June, the case was fixed for the 
4th of July. Onthe 4th July, the oppo- 
site party, that is, the present petitioner 
appeared and said that the car was under 
repair. So, the Magistrate allowed him, 
on giving a bond of Rs. 2,000, time till the 
12th July to produce the Bus. On the 12th 
July, he ordered the Bus to the complainant 
on a bond of Re. 2,000, and thus the com- 
plainant by this way on giving this bond 
gets back the Bus. He gets the Bus back 
in a very short time by a proceeding 
which is quicker and less costly than if he 
had gone boldly, plainly and straightfor- 
wardly to the Oivil Court. On the 19th 
July, it appears that the present applicant 
went to the High Oourt bringing a suit 
for declaration that he was entitled to the 
Bus; and because he had gone to the High 
Court and because he had no specific order 
from the High Oourt to the contrary, the 
Magistrate directed the Bus to remain with 
the complainant. Onthe 30th July, there 
being still no specific order from the High 
Court in favour of the petitioner, the 
order was made "Let the car remain with 
petitioner, File." So, the charge of theft 
or of receiving stolen goods has never really 
come into the picture, has never been dealt 
with or investigated and as long as the 
complainant is in. possession of the Bus, he 
does not intend that.it shall be investigat- 
ed. Whether thére has been theft or 
whether there has been any other offence, 
thecomplainant has got the Busand theré 
is no further desire on his part in the mat- 
ter. In the end, there has been a succesful 
attempt by means of a charge of theft which 
has never been seriously put forward and 
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investigated to get the Oriminal Court to 

do the work of the Civil Court. In my opi- 
nion, the whole thing is wrong, Section 
516-A of the Code of Oriminal Procedure 
deàls with property appearing to have been 
used for the commission of any offence 
or property regarding which any offence 
appears to have been committed. That is the 
first thing. In such case, the Court may 
make an order for thecustody of the property 
pending the conclusion of the enquiry or 
trial—the reason being that in some cases 
it becomes necessary to preserve the prop- 
erty either a3 evidence or in order to 
make a proper order after the criminal case 
has come to an end. Section 517, Criminal 
Procedure Code,says: “When an enquiry 
or a trial in any Oriminal Court is conelud- 
ed, the Court may make such order as it 
thinks fit for the disposal by destruction, 
confisaction or delivery to any person 
claiming to be entitled to possession there. 
of or otherwise of any propérty or docu- 
ment produced before it or in its custody 
or regarding which any offence appears to 
have been. committed.” In the present 
case, it seems to me that, as there was no 
further prospect ofany further attempt to 
prove that the accused had stolen this Bus 
or committed any offence with refererice 
to it, the proper order to make was to hand 
over the Bus to the man with whom it had 
been at the beginning. Solong as sombody 
was trying to show that the accused had 
stolen it, there could be some sort of reason 
in giving custody to another. But the mo- 
ment that matteris abandoned or not fur- 
ther prosecuted, the best thing—if only to 
save the Oriminal Court from being abused 
—is to hand the property back to the man 
who had producedit. The Oriminal Courts 
will find that they have many fewer cases 
of this kind to deal with, if they are fairly 
careful in acting in a reasonable way upon 
that principle. In the present case, it 
seems to me that the much better order to 
make would be to direct this car to be hand- 
ed beck to the applicant before us. Ther, 
if the complainant really has a right to get 
the Bus back on the ground that there has 
been default in payment of the hire instal- 
ment, it will be quite open to him to bring 
proper proceedings in the proper Court, 
namely, the Civil Court. 

The Rule is made absolute. The Bus 
must be nfade over to the petitioner. 

Costello, J.—1 agree. 

Ai n T Rule made absolute. 
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CALCUTTA HIGH COURT. 
ORIGINAL Oivit Soir No. 2129 or 19:7. 
February 2!, 1930. 
Present :—J ustice Sir Philip Lindsay 
Buckland, Kr. 
PRAMATHANATH SARKAR AND OTHERS 
— PLAINTIFFS 
versus 
SUPRAKASH GHOSH AND ANOTBER— 
DEFENDANTS. 

Hindu Law—Will—Bequest to female—Limited or 
absolute estate—Presumption—Construction of Will— 
Administration suit—Parties. 

The question whether a bequest to a Hindu female 
cenveysa limited or absolute estate depends upon 
the terms of the Will, The terms of the Will alone 
can be considered and there is no over-riding presump- 
tion. [p. 905, col. 2.] . 

Where a vernacular Willhas to be construed, due 
allowance must be made for shades of meaning not 
susceptible of exact translation. Where, however, 
the Willis in English, no such considerations can 
arise. [ibid.] e 

Inan administration suit, ordinarily, the executors 
are the enly necessary parties, |ibid.] " 

Bipradas Goswami v. Sadhan Chandra Banerji (1), 
followed. 

Mr. Arun Sen (with him Mr. S, Chaudhuri), 
for the Plaintiffs. 

Mr. B.C. Ghose (with him Mr, T. Chatterji), 
for the Defendant Manatosh Sarkar. 

Mr. S. K. Gupta (with him Mr. I. P. 
Mukherji), for the Defendant Suprakash 
Ghosh. 

JUDGMENT.—This is a suit for pay- 
ment of a legacy of Rs. 10,600 to the plaint- 
iffa, as executors of the Will of Saratbala 
Dasi, and for administration of the estate of 
Lalitmohan Sarkar, deceased. 

Lalitmohan Sarkar died on the 17th 
December, 192], leaving a Will dated 21st 
November, 1921, in which he had named the 
defendant Suprakash Ghosh as his executor 
end residuary legatee, Suprakash Ghosh 
being infact his nephew. On the 19th April, 
1926, probate was granted to Suprakash 
Ghosh. 

In his will, the testator said "It is my will 
and desire and I direct that my wife, the 
eaid Saratbala, Dasi, will get a legacy of 
Rs. 10,000 out of my estate if she survives 
me.” 
~ In point of fact she did survive him, She 
died on the 28th July, 1924, leaving a Will 
bearing date the 4th July, 1924, by which 
she appointed the present plaintiffs as her 
executors, to whom probate was granted on 
the l8th December, 1924. The terms of her 
Will are of no account, 

This suit is by her executors in respect of 
Rs, 10,000, the subject-matter of the legaey 
to Saratbala Dasi. The suit has been 
brought not only against the executor of the 
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Will of her. deceased husband Lalitmohan: 


Barkar, but also against, Seven other persons: 


who are legatees under.the Will of Lalit- 
mohan Sarkar or otherwise named therein. 
. Learned Oounsel has appeared on behalf 


',- of Manatosh Sarkar, a brother of Lalitmohan 


Sarkar, and on behalf of. Suprakash Ghosh. 
_ Nobody has appeared on behalf of any of the 
other defendants. : 

Nothing hasbeen argued on behalf of 
Suprakash Ghosh, who has not urged 
through his Oounsel any view to be taken 
of the clause in question, but it has been 
stated by learned Gounsel that there, are no 
funds from which. the. legacies could. be 
paid. That is a matter-which may . have to 
be considered if an order is made for 
administration of the estate. 

On behalf of Manatosh Sarkar,it has been 
contended thathe is not a necessary party 
to the suit: the argument preferred by 
reference to O, XXXI of the Civil Procedure 
Code being that no defendant, other than 
the defendant Suprakash Ghosh, need have 
been joined. To this learned Oounsel for 
the plaintiff has replied, though he has not 
cited any authority, that as an order for 
administration is asked for, all the defend- 
ants were necessary parties, To this question 
I shall return, 

On behalf of Manatosh Sarkarit has been 
contended that by the -clause of the Will 
which I have read the testator's widow only 
obtained a life-interest in the sum of 
Rs. 10,000; I have been referred to the rule 


', that, in construing adeed of gift or. Will 


made by a Hindu. in favour of female 
relations, the Court is entitled to presume 
that the donor would give only a limited 
estate unless the contrary appears from the 
deed or Will, and I have been referred to 
cases in which that view: has been 
expressed. 


Learned Gounsel for the plaintiff has 
referred tos.86 of the Succession Act and 
submitted that the words should receive the 
same construction as that to be found in two 
clauses later whereby Rebatosh Sarkar, a 
cousin of the testator, was to get a legacy of 
Rs. 500, which can only mean that an 
absolute interest was given. He has also 
referred me tothe recent judgment in this 
Court in Bipradas Goswami v. Sadhan 
Chandra Banerji (1). 

With reference to the presumption of a 
limited interest, I observe that almost 
invariably itis stated that the question will 
depend upon the terms of the Will which the 
learned Judges thén proceed to constrve. -I 

(1):120 Ind, Cas. 810; 56 0. 790; A. L R, 1929-Oal, 801, 
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have not referred tothe cases, more. parti- 
cularly because the rule that the terms of 
the grant alone must be considered is well- 
esiablished and. there is no over-riding 
presumption which might, if the argument 
is sound and carried to its logical extreme, 
be deemed to have the effect of regarding it 
to be established that the testator did not 
mean what he said. 

It has been pointed out that words such ag 


“owner,” have been construed as meaning 


that only alimited estate was given. But 
it may be that, where a vernacular Will has 
to be construed, due allowance must be 
made for shades of meaning not susceptible 
of exact translation. Where, however, the 
Will is in English, as in this case, no such 
considerations can arise. . In this particnlar 
case, it appears to me that the words in 
their ordinary grammatical sense mean that 
the widow was to receive an absolute gift 
of Rs. 10,000. It was conceded by Mr. 
Ghose that had this been the Willof a 
European, that proposition would bave 
beeu indisputable. Hence, the proposition 
for which he contends may be stated in two 
ways: either the presumption is to over-ride 
what the words employed clearly state, or 
in the case of a woman euch words are no} 
to be given their ordinary meaning unless 
some further words are added, which, by 
tautology or emphasis, make it certain that 
they mean what they express. Mr. Ghose 
has not been able to cite any case which 


.goes so far, and in my judgment, the Will 
provided that 


the 
Rs 10,C00 absolutely, 
There remains the question as to the form 
of the decree. -I am not wholly satisfied as 
to whether all these various persons are 
necessary parties. It is only as regarde Mr. 
Ghose’s client that the matter is important, 
for no other. defendant has appeared and 
‘taken the point which will affect his costs, 
though the same order may have to be 
made as regards all defendants other than 
Buprakasb. The case will be set down again 
on Fridav next for further consideration, 
The 21st February, 1930. It is now 
conceded, on behalf of the plaintiff, that 
ordinarily the only necessary party to a suit 
of this nature is the executor, butowing to 
the circumstances of this case, it is con- 
tended that the defendants other than the 
executor, and in particular Manatosh Sarkar, 
are necessary parties even at thit stage, 
fhough generally it would suffice for a 
decree to be made against the executor and 
the other parties either be brought on the 


widow shall receive. 


record or notice given to them, if that 


$06 


Should suffice, at the time of the reference, 
if their interests were likely to be affected, 

The circumstances to which Mr, Sen has 
referred are that the property of the 
deceased was charged in favour of the 
legatees. I have been referred to para. 5 of 
the plaint, where it is said that it was 
ordered that probate should be issued to 
Suprakash on his charging his estate in 
favour of the legatee. Iam now told that 
that should be "the" estate. If that is so, 
the plaint should have been amended. It is 
“not clear as itis and this should not have 
been left to be stated at the last stage of the 
hearing. As it now stands, the charge 
referred to in paras. 5 and 6 of the plaint 
might have been a charge on Suprakash 
Ghosh'sestate. But assuming it to have 
been intended as is now stated, have been 
asked to refer to the document as it is said 
to be part of the record. It has not though 
been produced, and Iam told it is with the 
Registrar and cannot be produced. If there 
is any substance in this, I can only say that 
the matter has been presented most 
unsatisfactorily, Nor have I been referred 
to any authority. In the circumstances, I 
hold that the defendants other than 
Suprakash Ghosh are not necessary parties, 
and there must bea decree for administra- 
tion in the usual form and the suit against 
them will be dismissed. 

Manatosh Sarkar is entitled to his costs 
oftwo days’ hearing to be paid by the 
plaintiff. Suprakash Ghosh, the executor 
of the Will of Lalitmohan Sarkar,‘ may take 
costs payable by him out of the estate as 
between attorney and client, but he must 
pay the plaintiff's costs including the costs 
of one day's hearing as between party and 
party. 

I make no order as to the plaintiff taking 
any costs which he may have to pay out of 
the estate which he represents. 

Further costs reserved, 

A. Decree against executor. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLaTE DEO&EE No. 2842 
or 1927. 

February 11, 1930. 

Present :—Mr. Justice Page. 
SA'BSIBHOHANDRA DE AND OTHÉRS— 
DEFENDANTS—APPELLANTS 
versus 
MADANMOHAN JATI ANP OTBERS— 

PLaInTIF¥8— RESPONDENTS. 
Ejectment sutt—Peaceful possessien—Right to éjeet 
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trespasser—Specific Relief Act (I of 1877), s. 0—Swit 

for possession—Question of title if relevant. 

Where in a suit for ejectment it was found that the 
plaintiffs were in possession fora very long time before 
they were dispossessed by the defendants and that 
the defendants were mere trespassers: 

Held, thatit did not matter for the purposes of the 
suit, whether the plaintiffs’ possession could be ascrib- 
ed to a tenancy or to a transfer of the maliki interest, 
for the defendant-appellants, who were trespassers, 
were not entitled to dispossess the plaintiffs of the 
lands and the plaintiffs, whe were found to 
be in possession within 12 years of the suit, were 
entitled to recover the entirety of the lands from the 
appellants upon the footing that they were in peace- 
able possession ofthe premises before the defendants 
ousted them therefrom. 

In suits under s. 9, Specific Relief Act, questions of 
title are irrelevant. . 

Appeal against a decree of the First 
Subordinate Judge, Howrah, dated the Ist 
September, 1927,affirming that of the Second 
Munni; Howrah, dated the 28th February, 
1925. 

Messrs. Jadunath Kanjilal and Subodh- 
chandra Datta, for the Appellants. 

à Mr. Hiralal Chakravarti, for the Respon- 
ents. d 
JUDGMENT.—In my opinion this 

appeal is concluded against the appellants 

by the findings of fact. 

The suit is to recover possession of 
certain lands from the appellants who are 
mere trespassers, 

Ithas been found that the plaintiffs and 
their predecessors, for a very long time, 
had been in possession of the lands in 
suit, with the assent of the whole body of 
maliks, before they were dispossessed by 
the appellants in 1923. It follows that 
“their possession was lawfully attained, in 
this sense, that it was not procured by 
force or fraud, but peaceably, no one 
interested oprosing;" see per Lord Watson 
in Sundar v. Parbati (1), and there was 
&n issue raised and evidence upon which 
this finding could reasonably have been 
based. 

In these circumstances, it matters not, 
for the purposes of this suit, whether the 
plaintifis’ possession can be ascribed to a 
tenancy or toa transfer of the maliki in- 
terest, for the defendant-3ppellante, who 
were trespassers, were not entitled to 
dispossees the plaintiffs of the lands in 
1923, and the plaintiffs, who were found to 
be in possession within 12 years of the suit, 
are entitled to recover the entirety of the 
lands from the appellants upon thé footing 
that they were in peaceable posstssion of 
the premises before the defendanis ousted 
them therefrom. Mohabeer Pershad Singh v, 


(1) 12 A, 51 at p. 56; 16 I. A.186 at p, 194; 5 Sar 448, 


132 L O, 1931 


Mohabeer Singh (2), Currimbhoy & Co., Ltd. 
v. L. A. Creet (3), Lachho v. Har Sahai (4), 
Sundar v. Parbati (1) Ismail Arif v. 
Mahomed Ghose (5), Pemraj Bhavaniram v. 
Narayan Shivaram Khisti (6), Krishnarav 
Yashvant v. Vasudev Apaji Ghotikar (7), 
Shyama Charan Ray v. Surya Kanta 
Acharya (8), Narayan Row v. Dharmachar 
(9), Banka Behary Christian v. Raj Chandra 
Pal (10), Sahodra Kuer v. Gobardhan Tewari 
(11), Asher v. Whitlock (12). See also 
Pollock and Wright on Possession, pages 
22 and 93. No doubt there are authorities, 
among them Nisa Chand Gaita v. Kanchi- 
ram Bagani (13), to the effect that mere 
possession for less than 12 years would not 
entitle the person dispossessed by a tres- 
passer to recover possession otherwise than 
in the manner provided by s. 9 of the 
Specific Relief Act (I of 1877). But in 
numerous decisions it has been pointed 
out that these authorities are based on 
what I also, with all due deference to the 
learned Judges who decided them, con- 
ceive to be a misapprehension of the judg- 
ment of the Judicial Oommittee in Wise 
V. Ameerunnissa Khatoon (14), and if the 
enly evidence of the plaintiff's title con- 
sisted of their peaceable possession, though 
unexplained, I should hold without hesita- 
tion that the plaintifis were entitled to 
recover possession. against tha defendants 
who are trespassrs. 

In suits under s.9 of the Specific Relief 
Act, questions of title are irrelevant, for, 
like the old assize of novel disseizin in 
Plantagenet times, s. 9 was enacted to 
afford a summary remedy against persons 
who had taken the law into their own 
hands and had ejected those in possession 
n land otherwise than through process of 
aw. - 

It appears, however, that the possession 
of the plaintiffs Nos. 3 and 4 was admitted 
by Tarapada, one of the co-sharer maliks, to 


(2) 7 C, 591; 9 O. L. R. 164, 
(3) 123 Ind. Cas. 250; 57 O. 170; 50 O. L. J, 208; 
A. I. R. 1930 Cal. 113. 
(4) 12 A. 46; A. W. N. (1888) 43, 
Je 200, 834; 20 1.:A. 99; 6 Sar. 305; 17 Ind, Jur. 
. 321 


(6) 6 B. 215. 

(7) 8 B. 371. 
` (8) 6 Ind. Oas. 806; 15 O. W. N. 163, 

(9) 26 M. 514. 
. (10) 2 Ind. Oas. 202; 14 O. W. N. 141. 

(11) 39 Ind. Cas. 458; 2 Pat. LJ. 280; 1 P. L, W. 327; 
(1917) Pat. 164. 

(12) (1865) 1 Q. B. 1; 35 L. J. Q. B. 17; 11Jur (N.8.) 
925; 13 L. T. 254; 14 W. R. 26. 

(13) 26 O. 579; 3 O. W. N. 568, 

(14) 7 I. A. 73; 6 Q, L. R. 249; 4 Sar. 127; 3 Suther 
370 (P. Q.) : » 
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be that of tenants under him and his co- 
sharers, and that the trans*er of the maliki 
interest in the land to plaintiffs Nos. 1 and 
2 by Tarapada was assented to by the 
whole body of co sharer maliks, 

In these circumstances, I am of 
opinion that there was evidence from which 
the lower Courts were justified in con- 
cluding that the right of the plaintiffs to 
eject the defendants did not rest merely 
on bare and unexplained prior possession, 
but was that the possession of the plaintiffs 
in virtue of a title derived from the maliks 
ofthe lands which gave them aright for 
possession, Adhar Chandra Pal v. Dibakar 
Bhuyan (15). That is sufficient to dispose 
of this appeal. Naresh Chandra Basu v. 
Haydar Sheikh Khan (16) is not ad rem, 
for in that case the plaintifis were never in 
actual possession of the lands in dispute, 
and it is unnecessary in the present case to 
consider whether a co-sharer can eject a 
trespasser from the entirety of the joint 
lands, see Currimbhoy & Co., Ltd. v. L. A. 
Creet (3). This appeal is dismissed with 
costs. 

A Appeal dismissed, | 
(e 25 Ind. Cas, 76; 41 O. 394. 


A 
(16) 115 Ind. Oas. 180; 49 €. L. J. 83; A.L R. 1929 
Oal. 28. 





CALCUTTA HIGH COURT. 
ORIGINAL Suir No 2761 or 1925. 
February 5, 1930. 
Present :—Justice Sir Philip Lindsay 
Buckland, Kr. 
JESSOP & Oo. Lrp.— PLAINTIFFS 


versus 
DISTRIOT BOARD or MONGHYR— 
DEFENDANT. 

Contract Act (IX ef 1872), s. 287—Contract—Agent 
orindependent eentractor—Construction of contract— 
Contractor asking goods to be sent to District Board 
Engineer in-charge ef construction—Liability of Dis- 
trict Board. | 

The Monghyr District Board lent the services of 
its Engineer Mr. A, for the construction ofa build- 
ing which was being constructed under the orders of 
the governing body of a college by one R,a con- 
tractor, The contractor required materials. Mr. A 
wrote & letter to the plaintiffs asking their prices 
for certain articles, and then wrote another letter in 
which he asked the plaintiffs to supply certain 
goods ‘which the contractor R required for use in 
constructing’ the building. The plaintiffs replied 
that they had no order from R and enquired whether 
they may book the order as from Mr.A. Mr.A did 
not reply. R went and placed an oral ordey and asked 
then to sendthe goods to Mr. A, ‘District Engineer, 
Monghyr. The plaintiffs sent the goods and sued 
the District Board and Rfor the price: | 

Held, onthe facts, that it was impossible to hold 
that the goods were ever ordered by eron behalf of 
the Monghyr Distriet Board, or that the Monghyr 
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District Board, at any time, by its conduct, caused 
the , plaintiffs to believe and act upon the 
belief that R had express authority to order the goods; 
and the District Board was not liable. [p. 909, col. 2.] 

Mr, E. C. Ormond, for the Plaintiffs. 

Mr. C. Bagram (with him Mr. P. N. 
Chatterji), for the Defendant. 

JUDGMENT.—This is a suit brought 
by Messrs. Jessop & Co. Lid., against the 
Distriet Board of Monghyr &nd Ramadin 
Chaudhuri, & contractor, carrying on 
business at Monghyr, to recover the sum 
of Rs, 2,233-4-0 as the price of goods sold 
and delivered. 

The defendant, Ramadin Ohaudhuri, 
is dead. His heirs have not been made 
parties to the proceedings, and relief is 
only elaimad against the District Board 
of Mongbyr.. 

‘The goods in respect of which. the claim: 
is made are 100 barrels of cement, referred 
to in para. lof the plaint, and the iron 
beams, referred to in para. 2 ofthe plaint, 
The iron referred to in para. 1 ofthe plaint 
was not supplied. Curiously .enough, the 
bill submitted for payment for the goods. 
supplied did not include this iron, and the 
amount claimed :in the suit, which I am 
informed has, been: taken’: fromthe bill, 
does not require alteration by reason of the 
abandonment of that part of the claim. 

The District Board of Monghyr deny 
liability. They deny that the goods were 
ever'supplied to them or at their instance. 
In reply to: this défence, the: contention 
put forward, by :an amendment of the 
plaint, effected when Ramadin Ohaudhuii 
was added as a defendant and after the 


ment, is to the effect that the District: 


Board, by its conduct, caused the. plaintiff 
to believe and_act- upon the belief that 
Ramadin “Ohaudhuri had: ‘the . express 
authority of the District Board. Pee 
-: The circumstances of. the case, . which 


uilding. The land and -money. for the 
construction of this: building. were -found 
by tiie, Government; of Bihar and Orissa, 
and, according tosa, witness who . has. been 
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ealledofor the District , Board, the.: Mon- 
ghyr District Board made no. contribu- 
tion, On the other hand;it would appear 
that, at one time they received some Re. 315 
for stationery and for materials supplied, 
for, I conceive,tthe purposes of plans prepar- 
ed by the District Bingineer. 
“When «exactly the construction of the 
Diamond Jubilee College began does not 
appear; but the Monghyr District Board 
appears at first to have'lent the services of 
its District Engineer, and there was some 
correspondence as to whether or not the 
services of its officers should be lent free 
ofcharge. Mr. Atherton, who, I sm inform- 
ed, is dead, was the District Engineer, and 
itis in evidence that he received 10 per 
cent. for his services. Towards the begin- 
ning of 1924, he was still in. the employ- 
ment of the District Board, but I infer 
from the. letters that he then left the 
District Board, and devoted his whole time: 
to the work of the construction of the 
Diamond Jubilee Oollege, which was being 
constructed under the orders of the govern- 
ing body of the Oollege- by one Ramadin 
Ohaudhuri, an. independent: contractor, ac- 
cording to the evidence of the Ohief Olerk 
of the District Board. i 

It does not appear that, except for what 
I have stated, the Monghyr District Board 
had anything whatever to do with the con- 
struction of the Diamond Jubilee Oollege. 
An attempt has been made to show that 
they were responsible for its. construction, 
but there is nothing which will bear that 
out, and quite apart from the very definite 
evidence of Akhileshwar Prasad, there is 
ample material from which one might infer 
that the person responsibie for it were the 
governing body of the College. It is, how-- 
ever, not denied that the material in ques- 
tion were used in constructing the building. 

The whole difficulty is due to the way in 
which the order for the goods, in respect 
of which the suit has been brought were 
given. Nodoubt, the contractor required 
materials, and on 21st August 1923, a letter 
was written by: Mr. Atherton to Messrs. 
Jessop & Oo., asking their prices for articles 
specified on sheets attached to his letter. 
That letter wes: sent from Mr. Atherton as 
"M.LM.O.E, Engineer and Architect, Mon- 
ghyr" and was signed by him as “Engineer 
and Architect, Monghyr," and bears nore- 
ference whatever to the District Board, on 
whose official paper the letter was not, as I 
understand, written. Whether or not a reply 
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November: 1922, “Mr. ‘Atherton’ wrote ‘an 
other letter in which -he- asked: Messrs: 
Jessop & Co. to expedite the supply of some 
cement, which “contractor Ramadin Ohau- 
dhiri required-for use in constructing the 
main building of the hostel of the new 
Diamond Jubilee College at Monghyr." 

I pause here to-say that so far from there, 
being anything. in this letter which would 
show that it was the District Board to 
whom Messrs, Jessop & Co. should look 
for the price of the goods referred to in 
this letter the tenor of the letter is that 
Mr. Atherton is testifying tothe repute of 
Ramadin Chaudhuri, while at the same 
time, drawing their attention to the fact 
that Ramadin Ohsudhuri is a contractor 
and that he is constructing the main build- 
ing of the Diamond Jubilee Qollege. Then 
Jessop & Oo., recognizing that the con- 
tractor is one person and Mr. Atherton is 
another, on 21st November, reply and say 
that they have received no such order from 
contractor Ramadin Oha&udhuri and en- 
quire if they msy book the orderas from 
Mr. Atherton. Tris, having regard to the 
ease now made, is indicative of what must 
have been present in the minds of Jassop 
& Oo, when they supplied the goods in suit. 

Ifind noreply by Mr. Atherton, but in 
regard tothe order for the goods in suit, 
the evidence is that Ramadin Ohaudhuri 
eame to Oalcutta and orally placed the 
order for the cement on 21st December 
1923, and for the joists on 8th January 
1924. He signed the two orders, which 
have been tendered in evidence (Hxe. E 
aud F) and appears to have instructed J eBgop 
& Oo. to send the goods to Mr. Atherton 
whose name was inserted in the orders 
with the words “District Engineer, Monghyr." 
Jessop & Oo., thereupon, with reference to 
each order, wrote to Mr, Atherton as District 
Engineer for eonfirmation, but they receiv- 
ed none. They nevertheless forwarded the 
goode,of which delivery was taken, and 
they were used in the construction of the 
building. 

I have now arrived at the point at 
which the goods had ‘been ordered and 
‘delivered and will, therefore, ^ consider 
whether or not the 
defendants liable. 

Much has been said about Atherton being: 
himself the District Board, in that he was 
the servant of the Distriet Board. I 
cannot find that he made any contract 
with Jessop & Oo. It is impossible to 
Bay that he was contracting on behalf of 


the District Board and that thelatter, in 
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consequence, or directly liable. The 
contract was actually made by Ramadin 
Ohaudhuri. The goods, it is true, were 
consigned tc Atherton, but nowhever is it 
suggested that Ramadin Ohaudhuri ever 
had any connexion with the Monghyr 
District Board,. or that he ever had au- 
thority to instruct Jessop & Co., to consign 
the goods to the District Engineer. The 
order was given by Ramadin Obhaudhuri 
no confirmation was received from the 
District Engineer, and without such con- 
firmation Jessop & Oo., had no reason what- 
ever for supposing that the goods were 
being supplied to the District Board itself, 
or that Ramadin Ohaudhuri was authorized: 
by the District Board to give the order. 

As regards holding out, the case made 
in the pleadings is a holding out of Rame- 
din Ohaudhuri, though acase of Atherton 
being held out has been argued. 

In this connexion I have been referred 
to three earlier orders dated 25th September 
and 9th and llth October 1923, respectively, 
given by Mr. Atherton on behalf of the 
District Board under which the goods were 
supplied for the District Board. Now those 
are on entirely different forms. Mr, 
Atherton signed his name not as “Engineer 
and Architect,” but as “Engineer.” He 
wrote on official letter paper, and in each 
instance there is a reference to the District 
Board if itis only in the form of a request 
that. the goods .should' be booked to the 
Distriet Board's overseer. The reference 
to payment is also significant. There is 
no mention whatsoever of the contractor 
Ramadin Ohaudhuri, and, exceptin con- 
nexion with the Diamond Jubilee College, 
the name of Ramadio Chaudhuri does not 
appear in the evidence. 

‘It is impossible to hold that the goods 
were-ever ordered by or on behalf of the 
Monghyr ` District Board, or that the 
Monghyr District Board, at any time, by 
its conduct, caused the plaintiff company 
to-believe and act upon the belief that 
Ramadin Ohaudhuri had express authority 
to order the goods.’ 

Then it has been contended that the 
defendents are estopped from denying 
liability. It appears to me that the answer 
to that is contained in the letter of 4th 
February 1924. When, as I understand, 
Atherton had ceased to be the District 
Engineer and had assumed the *post of 
Engineer in charge of the work on the 
Diamond: Jubilee College, a letter was 
written by the Officiating District 
Engineer" to: Messrs, Jessop & Co, in- 
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forming them that Mr. Atherton had 
ceased to be the District Engineer and 
that no bill for supplying materials on his 
order, either verbal or written, would be 
paid by the Board. It would appear from 
the correspondence that the letter did not 
reach Messrs. Jessop & Oo., at once, but, 
on the other hand, it is not denied that it 
reached them eventually, though when it 
does not appear. This letter, tomy mind, 
supplies a complete answer to any sugges- 
tion that the District Board is bound by its 
subsequent conduct. Messrs, Jessop & Oo, 
thereupon proceeded to address the govern- 
ing bedy or the Principal of the College, 
but unfortunately they have been unable 
to obtain any payment for the goods which 
undoubtedly were supplied and used in 
the construction of the building, and 
somebody ought to pay for them. The 
District Board disclaim liability, the 
governing body of the Diamond Jubilee 
College disclaim liability. It may be that 
proper enquiries of the Government of 
Bihar and Orissa would have elicited useful 
information, but itis not my province to 
advise orto indulge in speculation as to 
the possible result of such enquiries. 

For the reasons stated, the suit must be 
dismissed with costs. 

A. Suit dismissed. 


CALCUTTA HIGH COURT. 
APPLICATION No. 7 or 1930, 
February 20, 1930. 

Present: —Bir George Claus Rankin, KT, 
Obief Justice, and Justice Sir Charu 
Ohunder Ghose, Kr. 

MAHENDRANARAYAN RAY 
OHAUDHURI-—APPELLANT 
versus 
JANAKINATH RAY-—RzESPONBENT. 

Civil Procedure Code (Act V of 1908), s. 110—Ceurt 
Fees Act (VII of 1870), 3.7 (v) (d)—Appeal to Privy 
Council—V aluation of suit—Party cannet approbate 
and re-prebate. . 

The doctrine that a party cannot both approbate 
and re-probate applies to the case where he ap- 
peals to the lower Appellate Court upon a 
valuation inconsistent with the valuation upon 
which he seeks a certificate enabling him to appeal 
tothe Privy Council [p. 911, col. 2.] 

Where  Qourt-fee is payable upon the real or 
market value, a party, who suesin or appeals to a 
Court which would have no jurisdiction if the value 
of the land exceeded Rs. 10,000, debars himself 
from claiming ata later stage to have the value of 
the subject-matter of the suitinthe Court of first 
instance treated for purposes of an appeal to 
England as exceeding Hs. 10,000. ‘[p. $11, col. 2; p. 
912, col. 1.] 

"The value referred-to in s. 110 of the Civil Procedure 
(ode is the real or market value and that where, under 
the Court Fees Act or otherwise, 8 pani or memoran- 
dum of appeal is net required to be valued according 
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to the real or market-value, but is allowed or required : 
to be valued upon some otber,basis,the doctrine of “ap- 
probate and  re-probate" does not apply. ip. 911 © 
COL Z. 

Rameshwar Khemka v. Siddeshwar Ghosh (2), Mutu- ` 
sawmi Jagavera Yettappa Naiker v. Vencataswara 
Yettia (3), In re, Ranee Bhugobutty Debia (4), Hari 
Mohan Misser v. Surrendra Narain Singh (5) and 
Basanta Kumar v. Secretary of State (6), followed. 

Satish Chandra v. Birendra Nath (1), dissented from. 

Surendra Nath Rey v. Dwarka Nath Chakravarti | 
(7), distinguished. 

Application for leave to appeal to His 
Majesty in Council. 

Messrs. Nareshchandra Sen Gupta and 
Jogeshchandra Singha, for the Appellant. 

Messrs Sharatchandra Ray Chaudhuri 
and Jatinmohan Basu, for the Respondent. 

JUDGMENT. 

Rankin, C. J.—This is the defendant's 
application for a certificate that the case is 
a fit one to be taken on appeal to His Majesty 
in Council. The suit was brought n 1926 
for possession of certain land and ejectment 
of the defendant therefrom, on the footing | 
that the defendant purchased the tenancy 
right of certain persons who had only a 
non-transferable jama. The defendant'scon- 
tention was that the tenancy in question. 
was a permanenat tenancy at fixed rate and 
therefore trausferable. The trial Oourt 
decreed the plaintiff's suit and the defend- 
ant appealed to the Additional District 
Judge, who allowed the appeal and dis- 
missed the suit. Upon a second appeal to 
this Court, that decree was reversed | 
and the judgment of the trial Oourt re- 
stored, so thatthe plaintiff succeeded in 
ejectment. 

Upon the affidavits before .us, there is. 
a dispute as to the value of the property, , 
which is the subject matter of the suit, and 
in the ordinary course we would call fora. 
report from the trial Oourt upon this ques- , 
tion under r. 5, O. XLV of the Code. For 
the plaintiffs, it is contended however that, 
the defendant cannot be heard to allege that 
the subject-matter of the suit in the Court 
of firstinstance was of the value of Rs. 10,000 
by reason that the case was one in which 
Court-fee was payable upon the market- 
value of thé land and the plaintiff having 
valued the lands for purposes of Court-fee 
at Rs. 2,658 the defendant adopted and ac- 
cepted this valuation when hé appealed to the 
District Judge, whereas, ifin fact the sub- 
ject-matter of the suit exceeded Re, 5,000, 
the first appeal lay to this High Oourt. 

The question is constantly giving rise. 
to difficulty. In Satish -Chandra v. Biren- 
dra Nath (1), the plaintifs had valued the 

(1) 99 Ind. Cas. $21; A. I. R. 1927 Oal, 225; 44 O. L, 
J. 572; 310, W. N, 268. . 
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land at Rs, 930 only. The High Gourt in 
second appeal having dismissed their suit, 
they applied for a certificate to enable them 
to take the case to the Privy Council alleg- 
ing that the value exceeded Rs. 10,000. A 
‘Division Bench having refered the matter 
of valudtion to the trial Court and that 
Court having reported that the value of the 
land was Rs. 3,288 and this Court being of 
opinion that it was at least Rs. 3,448 a 
certificate was: granted; other claims in the 
suit were shown to make up the difference 
between Rs, 3,488 and Rs. 10,000. Objection 
was taken to the effect that the plaintiff 
was estopped from saying that the land was 
worth so: much as Rs, 3,448 by reason that 
he had valued the land in his plaint at 
Rs. ?30. The difference between these figures 
made no difference as regards the Oourt in 
which the suit should be tried. The appeal 
to the lower Appellate Court had been 
brought by the plaintiff and the appeal to 
the High. Court had been brought by the 
defendant. I find that upon reference to 
certain cages, I took the view that it had 
not been laid down in any case that a person 
proposing to appeal to the Privy Oouncil 
was estopped from alleging that the value of 
the subject-matter of the suit exceeded 
Rs. 10,000 by reason that he had taken an 
appeal to a lower Court on the basis of the 
lower valuation, 

Mr. Ray Ohaudhuri, in the present cas?, 
has referred us to the decision in Ramesh- 
war Khemka v. Siddeshwar Ghosh (2) and 
has pointed out that this case is an authority 
for the proposition, which in Satish Chandra's 
case (1), wa&;rejected es being without 
authority. In Rameshwar's case (2),the plaint- 
iff had valued his suit at Rs. 2,737. The de- 
fendant objected to the valuation. but did 
not press his objection, and the question of 


value “was in the trial Court decided in ` 


favour of the plaintiff, The plaintiff having 
succeeded in the trial Oourt, the defendant 
appealed to the District Judge, valuing his 
appeal at the:same figure, namely Rs. 2,737, 
The appeal being decided in favour 
of the defendant, the plaintiff appealed to 
the High Oourt and succeeded there. The 
defendant thenapplied for a certificate to 
enable him to go to the Privy Oouncil ana 
` claimed that the value exceeded Rs. 10,000. 
Sanderson, ©. J., and Buckland, J. refused 
the certificate on the ground that the defend- 
ant had valued his appealto the District 
Judge at Rs,2,737 only, thereby acquiescing 
in the valuation which the plaintiff had put 
on the suit, They pointed out;that in that case 


j (2 oi Ind, Cas, 901; A. I. R. 1927 Oal 442; 45 C, L. 


‘allowed or required to be 
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a main ground of appeal io the pr; 
Council was that the High Court Should 
have accepted the findings of fact of the 
lower Appellate Court and that, if the de- 
fendant had alleged at the Proper time that 
the value of the suit exceeded Rs. 10,000 
the lower Appellate Court and its findings 
of fact would have had nothing to do with 
the case, the appeal would have lain 
direct to the High Court and would have 
been a first appeal. 

In the case now before us, I do not find 
that there is any complaint that the High 
Court has wrongly interfered with the find- 
ings of fact, but it is clear enough that one 
second appeal cannot be differentiated from 
another upon such a ground. Rameshwar's 
case (2) and the observations of Lord Ohelms- 
ford in Mutusawmi Jagavera Yettapa Naiker 
v. Vencataswara Yettia (3),are distinct autho- 
rities to show that the doctrine that a party 
cannot for this purpose both approbate and 
re-probate applies to the case where he 
appeals to the lower Appellate Oourt upon a. 
valuation inconsistent with the valuation 
upon which he seeks a certificate enabling 
him to appeal to the Privy Council. I find 
moreover that there is an old authority to the 
same effect in In re Ranee Bhugobutty Debia 
(4). Had these cases been cited to me in 
Satish Chandra's case (1), they would have 
shown that the reasoning, which I then 
accepted, was inconsistent with autho-. 
rity. 

It is [ think clear that the val 
to in s. 110 of the Code is the real or market~ 
value and that where, under the Court-Feeg 
Act or otherwise, a plaint 
of appeal is not requir 
according to the real or m 


ue referred. 


other basis. 
and re-probate” does not apply: Hari Mohan, 
Misser v. Surendra Narain Singh (5) 
Basanta Kumar v, Secretary of State for 
India (6). There is no Tepresentation by 
the party as to the market-value when he 
brings bis suit or appeal. In this province 
however, suits for land are usually suits for . 
land which forms part of a revenue paying 
estate, but is not a definite share of such 
estate and is not Separately assessed to 
revenue. Accordingly, under. s. 7 (v) (d) 
Court-‘ee is payable upon the market-value 
of the land. There are other cases also 
where the realor market-value is¢he test, 
In all such cases a party, who sues in or 

3) 10 M. I. A. 313; 2 Sar 131; 1 Ind, e 8.) 205; 
12, R. 991 (P. C.) Sun d oa 


(5) 310. 301. 
(8) 6 Ind, Qas, 792; 140, W, N .872 
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appeals to a Court which would have no 
jurisdiction if the value of the land exceeded 
Rs. 10,100, debars himself from claiming at 
a later stage to have the value of the subject- 
matter of the suit in the Oourt of first 
instance treated for purposes of an appeal to 
Eagland as exceeding Rs, 10,000. Wheiher 
the judgment bein his favour or against 
him, he has adopted a course of litigation as 
appropriate to the case and cannot claim a 
right of appeal which is‘inconsistent with 
the course adopted. EP 

For these reasons, the application for a 
certificate must be refused with costs three 

old mohurs. . f 

It ought to be mentioned that the case of 
Surendra Nath Roy v. Dwarka Nath 
Chakrvarti (7) has not escaped our atten- 
tion. That, however, was not a case in which 
the suit for purposes of Court fee or jurisdic- 
tion was to be valued ‘according to the 
market-value of the land. 

C. C. Ghose, J.—1 agree. 
Application refused, 


(7) 35 Ind. Cas. 005; 44 O. 119; 24 O. L.J. 305; 21 
C. W. N. 530. 





CALCUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATE DECREB 
No; 836 or 1929. 

February 26, 1921. 
Present:—Justice Sir Arthur Herbert 
Ouming, Kr. 

CHANDI OBARAN LAHA-—PLAINTIFF 
— APPELLANT 
versus 
JIBAN KUMAR MAJUMDAR anD 
oTsERs—DEFENDsNT3— RESPONDENTS. 

Landlord and tenant—Kabuliyat—Construction— 
Rent—Stipulation to pay mterest and damages in 
case of default—Right to claim damages—Penalty— 
Contract Act (LX of 1872), s. 74. . : 

Where a kabuliyat contained a stipulation to the 
following effect; “If we make default in paying any 
kist, we shallpay interest at the rate of 2 per 
cent. per month; if we make, default in paying 
rent, you will be entitled to [compensation at the 
rate of 25 per cent.” and the landlord sued for arrears 
ofrent with interest 2 per cent. per mensem and 
damages atthe rate of 25 per cent. | 

Held, thatthe kabuliyat meant that in case of 
default the plaintiff should get both interest and 
damages and there wasno reason why the Court 
should not give effect to the agreement. m" 

Appeal against a decree of the District 
Judge, Tipperah, dated the 9th of October, 
1928, modifying that of the Munsif, Third 
Court, Comilla, dated the 23rd of Decem- 

1927, e 
ja Narendra Chandra Basu and 
Satyendra Nath Mitter, for the Appellant, 
Mr. Mukunda Behari Mullick, for the 


dents. 
Re DGMENT.—In the suit out of which 
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this appeal has arisen the plaintiff sued 
the defendants for rent for a certain area 
of landand he further asked for interest 
at the rate of Rs, 2 percent. per mensem 
and damages at the rate of 75 per cent. in 
accordance to the terms of a contract 


entered into between the parties. The trial 
Court decreed the plaintifi’s suit and allowed 


him interest at the rate of Rs. 2 percent: ; 


per mensem and damages at the rate of 124 
per cent, in addition to the interest. Both 
the parties appealed to District Oourt. 
The learned District Judge disallowed the 
interest and allowed damages at the rate of 
25 per cent. per annum. It will be seen that 
the learned Judge's judgment proceeded 
on 8 misapprehension as to what are really 
the terms of the kabuliyat. The learned 
Judge says that theterms of the kabuliyat 
are as follows:—“If we make default in pay- 
ing any kist, we shall pay interest at the rate 
of 2 per cent. per month; if we make default 
in paying rent, you will be entitled to com- 
pensation at the rate of 25 percent. per 
annum etc." The learned Judge then says “I 


think this isa case therefore which contains - 


as it were a stipulation in case of default 
and also a penalty, and unders.740f the 
contract Act either would be enforceable.” 
A reference to the kabuliyat itself will show 
what is provided for in the kabuliyat is 
damages at the rate of 25 per cent, and not 
at the rate of 25 per cent. per annum. The 
learned Judge made the inference without 
understanding what the terms of the 
kabuliyat were. The plaintiff has appealed 
to this'Court, : " 7 

The first contention of the appellant is 
that on a proper interpretation of the 


kabuliyat he stiould be held entitled to both 


interest and damages. On an examination of 
the kabuliyat itself, I think what contract 
is entered into is that in case of default the 
plaintiff should get both interest and 
damages and I can see no reason in this 


particular case why the Oourt should not” 
give effect tothe terms of the agreement., 


I sm not satisfied that Rs. 25 per cent. 
damages is a stipulation by way of penalty. 
Even if it were so I see no reason why 


the Courts should not give effect to the, 


terms of the contract. 

"The result is that this appeal is allowed 
and the plaintiff's suit decreed with interest at 
the kabuliyat rate and damages also at the 
kabuliyat rate. The plaintiff is entitled to 
his costs throughout. 

The prayer for leave to appeal under a. 
15 of the Letters Patent is refused. 


A Appeal allowed, ` 
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Abadi—Construction of building by non-proprietor 
with consent of some of the proprietors—Suit for 
ejectment by others—Maintainability— Decree, eff ect 


of. 

"Where the wajib-ul-arz lays down that the abadi 
of the village cannot be partitioned, the aequiescence 
of some of the proprietors in the construction of a 
building by a non-proprietor on the abadi, does not 
preclude the others from enforcing theirrights. The 
latter can institute a suit for ejectment of the non- 
proprietor but the decree given in favour of one of 
the proprietors under such circumstances would 
enure for the benefit of the entire proprietary body. 
Batwant Kaur » Amar BING, Ind. Rul. (1931) 
Lah, 653 Lah. 669 
—— —— House built on abadi, whether appurtenant 

to holding— Presumption—Evidence to the contrary 

—Hasements Act (V of 1882), s. 60—License to 

build house —Revocation —Licensee's right to reside, 

Where a village is a purely agricultural village 
and a person is a purely agricultural tenant and occu- 
pies a house on a site belonging to the zemindar, then 
without any other evidence, there would a presump- 
tion that his house is appurtenant to his holding. But 
a slight change of circumstances may alter the result. 

Where the defendants were dyers and printers as 
well as cultivators and the house was built by them 
before they took land for cultivation: . 

Held, that it was open to the lower Court to find 
from the circumstances that the house did not ap- 
pertain to the holding. 

. Where the house is found not to appertain to an 
agricultural holding, the ordinary presumption is 
that a person who has built a house on the site be- 
longing to the zemindar hasa right of residence to 
occupy it so long as the house stands, or he does not 
abandon it. This right can be inherited by his legal 
heirs; but in the absence of any custom is not trans- 
ferable. Nast MOHAMMAD v. BHAGWAT PRASAD, 
`SHUKAL, (1931) A.L J. 649; Ind, Rul. (1931) All. 533; 
15 R. D. 560: L. R, 12 A. 303 Rev All, 565 
Abatement—Necessity of special charge. See 

ORIMINAL PROCEDURE Oone, 1898, ss, 236, 237 529 
—— of suit. See CIvIL Procepure Cope, 1908, 

O. LR. 8 289 
Abetment. See ORIMINAL PROOEDURE Cope, 1898, ss. 

338 237 ` ` 529 
Abwab. See LANDLORD AND TENANT 97 
Account—Suit for account, meaning of. See PROVIN- 

OIAL SMALL OausE Courts Aot, Sou. II, Arr. 31 30 
Account suit—Appeal from preliminary decree 

—Stay of proceedings on furnishing security— 

Order discharging surety—Appeal—Jurisdiction to 

make such order—Civil Procedure Code (Act V of 

1908), s. 115—‘Case ' 

After the passing of a preliminary decree in a.suit 
for account, an appeal was filed in the High Oourt 
and then; on the respondents furnishing security for the 
satisfaction of the decree, further proceedings were 
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Account sult—concld. 
` stayed. Subsequentiy, the 


respondent surety ap- 
plied for the cancellation of the security bond and 
the Judge granted the prayer and ordered the 
judgment-debtor to produce another surety. From 
this order an appeal was filed: 

Held, (4) that the order was not appealable; 

(44) that the lower Court had no jurisdiction to dis- 
charge the surety from the bond and the matter could 
be set right in revision. 

The proceedings relating to the question of stay 
are separate and ‘can be treated as a ‘case’ for 
purposes of s.115, Civil Procedure Code. Firm 
MUHAMMAD Din & Sons v. NAWAB MUZAFFAR GAUHAR, 
Ind. Rul. (1931) Lah, 558; A. I. R. 1931 Lah. 503 

` Lah, 222 
Acknowledgment—Stamp duty. See Sramp Act 

1899, Arts 1&5 844 
Act of State and Executive Act—Distinction— 

Governor interfering with liberty of subject—Investi- 

gation by Courts—Jurisdiction—Deposed Chiefs 

Removal Ordinance, s. 2, action under—Validity, 

The Governor of Lagos sanctioned the deposition 
of the appellant from the office of “Eleko and 
deported him in the exercise of the powers con- 
ferred on the Governor by s. 2 of the Deposed 
Chiefs Removal Ordinance. The validity of'that 
order was challenged by the appellant but it was 
contended for the Government that the order was 
equivalent to an order of & competent Court or an 
Act of State, in either case not cognisable by the 
Courts: 

Held, that the Governor, in passing the order; was 
in no sense a Court, but acted only under executive 
powers and the validity of his order could be in- 
vestigated by the Courts. Nor was the order an Act 
of State. . 

In accordanee with British jurisprudence no 
member of the executive can interfere with the 
liberty or property of a British subject except on 
the condition that he can support the legality of his 
action before a Court of Justice. And itis the 
tradition of British justice that Judges should not 
shrink from deciding such issues in the face of the 
executive. . i 

An Act of State, as applied to an act of the sove- 


.reign power directed against another sovereign power 


or the subjects of another power not owing temporary 
allegiance, in pursuance of sovereign rights of 
waging war or maintaining peace onthe high seas or 
abroad, may give rise to no legal remedy. But as 
applied to acts of the executive directed to subjects 
within the territorial jurisdiction, it has no special 
meaning, and can give noimmunity from the juris- 
diction of the Court to inquire into ihe legality of the 
act.  EsHUGBAYI ELEKO v. OFFICER ADMINISTERING 
GOVERNMENT OF NIGERIA, 35 C. W. N. 755; (1931) A. L. 
J, 466: (1981) M. W. N; €83; Ind Rul. (1931) P. 0.297; 
A. 1. R. 1931 P. C. 248; 34 L. W. 607 P. C. 739 
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Acts—General. 


Aor 1850—XXI. See Caste DISABILITIES, REMOVAL Act. 
—— 1860—XLV. See PENAL Cops. 

—— 1861—V. See Pottce Act. 

—— 1869—1V. See Divorce Act. 

— — 3870—VII— See Court Fryers Aor. 

—— 1871—I. See CATTLE Trespass ACT. 

-—— 1871—XXIJI. See PENSIONS Act. 

—— 1872—I. See EvipENOE Act. 

—— 1872—IX. See Conrraor Act. 

—— 1873—X. See Oatus Act. 

—— 1877—I. See SPECIFIO RELIEF Aor, 

— 1878—XI. See Arms Aor, - . 
.—-— 1879—XVIII. See LEGAL PRAOTITIONERS' Act, 
—— 1882—1V. See TRANSFER OF PROPERTY ACT. 

—— 1882—V. See EASEMENTS AOT. 

-——- 1887—VII. See Suits VALUATION Act. 

-——— 1887--IX See ProvinorsL SMALL OAUSE Courts 


- AOT. 
«== 1890—VIII. See GUARDIANS AND Warps ACT, 
—— 1890—IX. See RAILWAYS Act. 
—— 1894—J. See LAND ACQUISITION Act. 
ma 1891—1X. See Prisons AOT. 
—— 1898—V. See ORIMINAL PROCEDURE CODE. 
—— 1899—II. See Stamp Act. 
——25 1899—IX. See ARBITRATION Act. 
—— 1908—V. See O1vin PROCEDURE CODE. 
——— 1908—VI. See EXPLOSIVE SUBSTANCES Act. 
= 1908-—IX. See LIMITATION Aor. 
=— 1908—XVI. See REGISTRATION AOT. 
== 1913—III. See PUBLIC DEMANDS RECOVERY Avot. 
——~ 1913—VII. See OowPANiES ACT. . 
. -— 1914—III. See OOPYRIGHT AoT. 
—— 1914—VIII. See Moror VEHICLES Act, 
= 1920—V. See PROVINOIAL INSOLVENOY Act. 
—— 1922—XT. See Income Tax Aot, 
—— 1925—XXXIX. See Sucdession Act. 
—— 1926—XXI. See Littaan Practitionzrs l'üxs AOT. 
——  1926—XXVII See Transrer of PROPERTY 
(AMENDING) Aor. 
—— 1927—X. See REPEALING AND AMENDING ACT. 


Acts—Bengal. 
—— 1866— 1I. See CarouTTA SUBURBAN POLICE Act. 
——— 1866—IV. SeeOarcuTTA POLICE AOT. 
` c- 1884—III. See BENGAL MUNIOIPAL Act. 
—— 31885— VIII. See BENGAL TENANOY AOT: 
— — 1890—III. See OarcurTA Port Act. 
—— 1891—XV. See MURSHIDABAD ACT. 
—— 1897—V. See Estates PARTITION ACT. 
—— 1911—V. See OALOUTTA IMPROVEMENT AOT. 
—— 1911—XVIIIL See OALCUTTA Improvement (Ap- 
PEALS) AOT; 
Acts— Bihar and Orissa. 


-—-- 1876—VI See Onora NaaPun  ENOUMBERED 
Estates Act. 


_ Acts— Bombay. 


——— 1876—X. See BOMBAY REVENUE JURISDIOTION Act. 
—— 1879—V. See BOMBAY LAND REVENUE Cops. 
— 1896—XX. See SIND ENcUMBERED Estates Act. 


. Acts- Burma. 


—— 1905—IV. “See Rangoon Port Acr. 
-— - 1907—11. See BURMA VILLAGE ACT. 


e Acts—c. P. 
+- 1917—1I. See O. P. LAN» REVENUE Aor, 
. Acts -Madras. 
a 1892-—-VII, See Mapras Orr Orvin Courts Act. 
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Acts—Madras-concld. 


Act 1894—1IL See MADRAS PROPRIETARY ESTATES 
VILLAGE SERVICE ACT. 
——- 1920—XIV. , See MADRAS LOCAL BOARDS AOT. 
—— 1925—1. See: Mapras RELIGIOUS ENDOWMENTS 
ACT. 
—— 1927—11. See Mapras Reticicus ENDOWMENTS 
AOT. 


Acts—Punjab. 


— 1887—XVI. See PUNJAB Tenancy AoT. 

—— 1911—Ill. See PUNJAB MUNICIPAL ACT. 

—— 1913—I, See PUNJAB PRE-EMPTION AOT. 

—— 1918—VI. See PUNJAB Courts AOT. 

— 1925— VIII, See PUNJAB SIKH GURDWARAS ACT. 


Acts— U, P. 


—— 1869—I. See Oupu ESTATES AOT. 
1876—XVIU. See Oups Laws Aor, 
1886—X XII. See OupH Rent ACT. 
1901—111. “ee U. P. LAND REVENUE AOT. 
1910—1V. See U.P. Excise Act, 
1922—X1. See AGRA PRE-EMPTION ACT, 
1926—-111, See Agra TENANCY AOT. 


LI 


Ordinance. 


rd. 1915—XIT. See Grown LANDS ORDINANCE oF 
KANYA, 
1930—V. See PREVENTION OF INTIMIDATION ORDI- 


NANCE. 
1930—XI. See Press ORDINANCE. 


Statutes, 


o 


|| 


See GOVERNMENT 
or.Inp1a Aor. 

—— 1927— See COMBINES INVESTIGATION Act (CANADA). 

Administration suit--Parties. 

In an administration suit, ordinarily, the executors 
are the only necessary parties, PnRAMATHA NATH 
Sarkar v. SUPRAKASH Gosu, 58 C. 77; Ind. Rul. (1831: 
Cal. 616 Cal. 904. 
Admission of one defendant, whether. binding on 

others. 

An admission made by one of several defendants is 


"hot binding on the others, GANESH Das v. DHALU RAM, 
"12 Lah.L J. 187; Ind Rul. (1931) Lah. 519 


Lah. 7 
Advandement, ‘applicability’ ‘of in India. See TRANS- 


FER OF PROPERTY Act, 1882,8; 123 573 
Adverse póssesslon—Oo- owners, See LiMITATION 
Act, 1908, ART. 141 539 
———— Minerals. See Patni TENURE 610 


Agra Pre-emption Act (Xl of 1922), ss. 3, 16 
—Pre-emption—Sale of house within Municipal 
area and property in village—Failure to exercise 
right as to house inaccordance with Muhammadan 
Law—Right to pre-empt zemindari property— 
Partial pre-emption. 
Section 16, Agra. Pre-emption Act, as it stood before 

it was amended did not contemplate the exercise of a 


- right in areas to which the Act is expressly made 


not applicable, 

Where zemindari property in a village to which the 
Agra Pre emption Act applies and a house in a Muni- 
cipality to which the Act doesnot apply are sold, a 
pre-emptor doesnot lose hisright to preempt the 
property in thevillage simply because he did not 
properly exercise his right under the Muhammadan 
Law in respect of the house. in the city. AMJAD 
ALI Kuan v. SaApAT BEGUN, (1931) A. L. J. 269; A, T, 
R.1931 Al] 317; 53 A. 524 i All. 193 
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S. 19 —Co-sharer—Contract to sell in favour 
of vendee, whether extinguishes right to pre-empt. 

A mere contract of sale by a co-sharer of the vendor 
in favour of the vendee does not deprive the co-sharer 
of his right to pre-empt, so long as no eale-deed is 
actually executed either voluntarily or by an order of 
the Court ina suit for specific performance. SARJU 
Prasan v. Gaya Lar, (1931) A. L. J. 419; Ind. Rul. 
(1931) All, 524 All. 428 


Agra Tenancy Act (IIl of 1926), ss. 84, 269— 
Grove— Erection of building—Suit for ejectment— 
Jurisdiction of Civil Court—Limitation—Cause 
of action—Suit properly triable by Revenue Court 
—Power of Civil Court to award relief. 

Section 269, Agra Tenancy Act, 1926, would not 
override the bar of limitation which is placed on 
suits for ejectment under s. 84, of the Act. The 
plaintiff sued for a declaration and possession of 
certain land which was originally agrove on the 
ground that the defendants had, without plaintifi’s 
permission, begun to construct buildings on a portion 
of the grove. There was no allegation, however, that 
any construction was made within one year: 

Held, that assuming that the suit could be dispos- 
ed of by the High Court unders. 269, as if the suit had 
been brought in the Revenue Court which was the 
proper forum, the suit being barred by limitation 
under s. 84, the Court could not, grant any relief. 

Held, further, that the suit could not be treated as 
one for the ejectment of a non-oceupancy tenant 
from year to year, inasmuch as such a suit is exclu- 
sively cognisable by the Revenue Court and an appeal 
in that case would also be tothe Revenue Court. 

Section 268 of the Agra Tenancy Act would have no 
application to a case where the Civil Court had dis- 
posed ofa matter from which even if broughtin 
the Revenue Court noappeal would have lain to the 
Civil Court. Bauapur v. PRABRU NARAIN Srxon, (1931) 
A. L. J. 408; 15 R. D. 435; L. R. 12 A. £09 Rev.; Ind. 
Rul. (1931) All. 549; A.I. R 1931A11.553 All, 805 
— — — 8. 273—8Suit in Civil Court—Remission of 

issue and records to Revenue Court—Civil Court, 

whether entitled to go behind its former order and 
decide the issue itself. 

Under s. 273, Agra Tenancy Act, the Civil Court 
must satisfy itself that the suit relates to an agricul- 
tural holding, before it remitsan issue and submits 
the record to the Revenue Court. After the Revenue 
Oourthas reframed the issue and decided it and 
returned its finding the Civil Court cannot go behind 
it. KisHan OHAND SINGH v. MUKAN GARUP, ASI. R. 
1931 All. 91; L.R. 117A. 362 Rev.; 15 R. D. 16; Ind. 
Rul. (1931) All. 559; (1931) A. L, J. 889 All. 815 
Allahabad High Court General Rules (Crimi- 

nal), Chap. XIV, rr. 4,6. See Praorice 327 


Alluvion and diluvion—Submersion—Ala malik and 
adna malik, rights of—Wajib-ul-arz—Construction. 
Held on a construction of the wajib-ul-arz that 

in Patti Kathpalwali ifan area owned by adna pro- 

prietors is washed away and then re-appears, it is 

eld to he the property of the ala proprietors but 
the adna proprietors have a right to be re-instated if 
they are prepared to pay jhuri. Ifthe ala proprie- 
tors donot intentionally (amadan) accept the jhuri 
dues offered, then the adna proprietors are not entitl- 
ed to take possession (qabza) of the land until fair 
jhuri dues fixed with regard to the quality of the 
land are paid: Kuupa BaxusH v. VIR Buan, 12 Lah, 

318: Ind, Rul. (1931) Lah. 677; A. I. R. 1931 Lah. 486; 

32 P, L, R. 653 Lah, 837 
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Amendment, See O1vIL PRooEpURE Cops, 1908, O. 
VI, r. 10. 311 


Appeal—Parties—Person net party to first appeal, 
whether competent to prefer second appeal. 

When one of the parties to a suitis no party to the 
first appeal, it is not competent for him 
to file a second appeal. To ' permit such an 
appeal would really amount in effect to permitting 
an appeal against the decree of the trial Judge. 
RAGHU Lar v. ARJAN SINGS, (1931) A, L. J. 271; A. I. 
R. 1931 All. 766 (2) All, 205 

Right of appeal—Substantive right. See 

PROVINOIAL SMALL Cause Covers Act, 1887, 8.35 35 
Approver. See OniMINAL PROGEDURE Cope, 1898, 

s. 337 515, 519 
Approver's evidence, value of—Necessity of cor- 

roboration. 

The confessional statement of an accomplice is 
accepted only with great caution and after the 
closest scrutiny and is not accepted against any 
individual person unless it is sufficiently and satis- 
factorily corroborated. Although it is not illegal to 
convict on an uncorroborated statement of an accom- 
plice, there is a consensus of opinion that a conviction 
on the uncorroborated statement of an accomplice is 
rarely justifiable. The evidence of corroboration 
must be independent testimony which affects the 
accused by connecting or attempting to connect him 
with the crime. Durga v. Empsror, BO, W. N. 247; 
32 Cr, L. J. 830; Ind. Rul.(1931) Oudh 230: 

Oudh 70 
Arbitration—Offence before arbitrator— Complaint 
of Court, whether necessary. See OR1MINAL Prooz- 

DURE Copr, 1898, s. 476 ; 93 


Arbitration Act (IX of 1899), See Companies Act, 
1913, 8.152 399 

———— ss.4 (a), 19—Civil Procedure Code (Act 
V of 1908), ss. 89, 104 (1) (e) and (f), 115—Order 
refusing stay of suit—Appeal, whether lies—Revi- 
sion, competency of—‘Case’, meaning of—'Court, 
whether refers totrying Court or District Court. 

Section 104 (e) of the Code of Civil Procedure 
relates to an order under para. 18 of the Second 
Schedule tothe Code, and the Arbitration Act is 
complete in itself and not affected bythe rules as to 
appeal laid down in the Code with referenceto the 
Second Schedule. Therefore, there is no right of ap- 
pealagainst an order under s, 19, Arbitration Aot, re- 
fusing stay of proceedings. . 

The word “the Gourt" in s.19 ofthe Arbitration 
Act means the trying Court and not the- District 
Court and an application foratay of suit is, therefore, 
to be made to the Court having cognizance of the 
case. 

An order refusing to stay proceedings under s. 19, 
Arbitration Act,is one under the provisions of a 
special Act giving the defendant a right to apply to 
have the dispute decided outside the Civil Court and 
finally decides a separate case, as it virtually puts an 
end to the arbitration as an effective proceeding and is, 
therefore, subject to revision under s.115, Civil Proce- 
dure Code. PUNJAB MARWARI CHAMBER or OomMERCE 
Lrp., DELHI v. Firm Ram Mar-Liru Suan, Ind. Rul. 
(1931) Lah. 690; A. I. R. 1931 Lah. 644 Lah. 850 
——— 8 4 (b)—" Written agreement" meaning of — 

Document signed by both parties, whether necessary 

—Delhi Piece-Goods Association Rules,r. 5—Rup- 

ture between arbitrators—Application fdr appoint- 

ment of umpire without fresh notice, legality of. 

The term ‘written agreement' in s.4 (b), Arbitration 
Act does nos mean that there must be a written 
agreement signed by both parties or their agents 
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All that is required is that both parties accept a 
written document as containing the agreed terms: it 
might be in the form of a signed document by both 
parties containing all the terms, or a signed docu- 
ment by one party containing the terms and a plain 
acceptance either signed or orally accepted by the 
other: party or, in the third case, an unsinged document 
containing the terms ofthe submission to arbitration 
agreed to orally by both parties. 

Underr. 5 of the Survey and Arbitration Rules ofthe 
Delhi Piece-Goods Association whenthere is a final 
rupture between the arbitrators appointed by the 
parties and they separate with no intention to meet 
again, the buyerorthe seller can apply to the Com- 
mittee of the Association to appointien umpire with- 
out giving another opportunity-to:the opposite party 
to agree to the nomination of an umpire. SHANKAR LAL 
LAouMAN Narain v. JAINEY BROTHERS, (1931) A. L.J. 
20; A. I. R. 1931 All. 136 (21; Ind. Rul. (1931) All. 484; 
53 A, 384 All. 324 
See ARBITRATION AOT, 1899, s. 4 (a) 

ET : 850 
Arms Act (XI of 1878), ss. 19, 20——Concealment 
from Railway Officials—Nature of  offence— 

Conviction under 3. 20, legality of. 

Section 20, Arms Act, is not confined to cases where 
an import or export of arms isattempted but applies 
to cases where a person is concealing a weapon while 
heis at a Railway platform, as in such cases there 
must be an intention to conceal that weapon from 
inter alia Railway Officials who are on that platform. 
- The appellant was travelling in a Railway train. 
The travelling ticket examiner who had found that 
he was travelling beyond the place for which his 
ticket was issued, searched his person anda revolver 
wrapped in a rag along with four cartridges was 
tecovered from the inner pocket of his inner coat 
dver; which he was wearing an overcoat: $ 

Held, that the accused was guilty of an offence 
under 8.20, Arms Act, and could be punished under 
that section. SAID Gur v. Emperor, Ind. Rul. (1931) 
Lah, 695; 32 Cr. L. J. 995; A. IR, 1931 Lah. 663 


s. 19. 





Lah.855 

Associations. See DEFAMATION 277 
Attachment—Pensions. See Prnsioxs Aor, 1871 
.8 11 12 

‘Attestation. . See MoRTGAGE 337 


Bank—Fixed deposit. See TRANSFER OF PROPERTY 
Aor, 1882, s. 123 5 573 
Bengal Municipal Act (Ill of 1884), s. 57— 
.Contracior who has performed his part of contract 
and has merely to be paid, whether disqualified to 
become  Commissioner—Eligibility of candidate— 
Test—Provisions as to disqualification—Strict con- 
struction—Election matters—Necessity of special 
tribunals, ` 
Where a contractor has performed his part cf a 
contract with a Municipality and the bill for the work 
done has been finally passed, but the whole or part 
‘of the dues remains unpaid, the contract is not at an 
. end in the sense that it is discharged in its entirety 
and that the contractor has no further interest io it. 
Nor does the bill in such circumstances extinguish the 
original contract and establish in its place a mere 
relationship of debtor and creditor between the con- 
tractor andthe Municipality or a mere interest in 
the bill regarded as security for payment of money 
due within the meaning of ci. (c) of the proviso tos 57, 
Bengal Municipal Act. Consequently, a contractor in 
such circumstances is a person having an interest 
in the contract and would be disqualified to stand 
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for election as Commissioner till the date of the dis- 
charge of the contract. 

In determining the eligibility of a candidate the 
circumstances andthe position of the candidate as 
they existed at the date of nomination and not at the 
date of election should be considered. j 

The object of s. 57 of the Bengal Municipal Act 
is obviously to prevent the conflict between interest 
and duty that might otherwise inevitably arise, and 
although that is the purpose and object of the provi- 
sion, the Court should bearin mind that they are 
penal provisions and, therefore, ought not to be 
extended berond those legitimate limits; at the same 
time, if there is any doubt, the Court should be 
careful to see that theintention of the Legislature 
in enacting the section is duly observed. 

Per Suhrawardy, J.—The words of s. 57, Bengal 
Municipal Act,may be construed as meaning the 
existence of a contract to which the Commissioners 
are a party, irrespective of the fact that the 
other party has or has not performed his part of the 
contraot. 

Dictwm.—1t is not desirable that a small question 
with regard to Municipal elections should be 
canvassed and agitated through succession of Civil 
Courts and theircumbrous procedure; some means 
ought to be provided for a speedy way whereby 
matters of this kind can be settled more expeditiously. 
The District Magistrate might for certain purposes 
atany rate be vested with powers equivalent to 
special tribunals. SaTvENDRAKUAMAR Das v. CHAIRMAN, 
MUNICIPAL COMMISSIONERS, Dacoa, 34 O. W. N. 972; 58 
C. 180; A. I. R. 1931 Cal. 288; 53 O. L. J. 236; Ind. 
Rul. (1931) Cal. 593 Cal 673 
Bengal Tenancy Act (VIII of 1885), s. 87— 

Tenancy consisting of undefined shares — Relinquish- 

SOUS of landlord to re-enter under general 

aw. 

The right of a landlord to recover possession of a 
tenancy relinquished by his tenant does not exclu- 
sively depend upon s,87, Bengal Tenancy Act. The 
right to re-enter when his land remains unoccupied 
orisin the occupation of a trespasser is a right 
which is conferred upon him under the general law. 

Where a tenancy consisting of undivided shares 
of land is settled upon a tenant with the condition that 
the tenant should not transfer the same without the 
consent of the landlord, although the tenancy is not a 
holding on transfer in breach of the covenant, the 
landlord is entitled to re-enter under the general law. 
APDUL MAJID v ALI Mia, 85 O. W. N. 217; 58 OC. 869; 
Ind. Rul. (1931) Cal. 610; A. I.R. 1931 Cal. 657 
- Cal. 898 

ss. 102 (M, 103—Eniry of exclusive right 
of tenant to trees—Presumption of correctness. 

Anentry in the Record of Rights, that the trees are 
exclusive property of the tenants (kul haq raiyat) is 
an entry of a special incident of the tenancy directly 
authorised in item ih) of s. 102, Bengal Tenancy 
Act, and must be presumed to be correct. DzBI DAYAL 
SINGH v. Ganca Kuzn, 10 Pat. 311; A. I. R. 1931 Pat, 
209; 12P. L. T. 180 at p. 154; Ind. Rul. (1931) 
Pat. 289 Pat. 865 
— —— ——s 180-A (15) as amended by Act X of 

1923—Proceeding for assessing uniform annual rent 

— Decision involving extent of tenancy assessable--- 

Second appeal, competency of— Calculation of average 

reni— Rent of cultivated and fallow land must be 

taken into account— Procedure under s. 180-A— Duty 
of officer to follow one procedure or other, 

Where the decision in a proceeding under s, 108-A 


~ 
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Bengal Tenancy Act, involves a fundamental questio? 
in connection with a tenancy,e. g, the extent o 
area with reference to which rent is to be assessed 
the decision cannot be said to be a decision merely 
settling rent, and a second appeal lies, A 

“The laud” to be taken into account, in determin- 
ing rent under s. 180-A is the entire area of the ten- 
ancy, and the officer settling rent has to calculate 
the average of the amount that was actually "paid" 
for the portion of the land actually in cultivation, 
as also the average of the amount "payable" for the 
portion which is not under cultivation for the time 
being and then determine the entire amount of rent 
payable for the entire tenancy The amount thus 
determined would be the rent for the land in respect 
of which an application is made for fixing uniform 
annual money rent. 

The following of the two different procedures as 
indicated in s. 180-A in the matter of assessment of 
uniform annual money rent isa procedure which the 
law permits by the provisions contained in the section 
itself. Ifit is not possible for the officer to stick 
toons of the methods indicated in the section, itis 
incumbent on him to adopt the other procedure for 
the determination of rent which has to be determined 
under the provisions of s 180-A Narar CHANDRA PAL 
OnoupRURY v. BHIKU Surka, 35 O. W. N. 19: Ind. 
Rul, (1931) Gal. 569; A, I. R. 1931 Cal. 550 Cal, 249 
——— ss. 185, 189. See Court Fres Acr, 1870, 

s. 20 683 
Bombay High Court Appellate Side Rules, r. 

111. See Orvin, Proogpure Cops, 1908, s. 112 438 
Bombay Land Revenue Code (Act V of 1879), 

ss. 162, 203, 211. See Bousay REVENUE JURISDIC- 

TION AOT, 1875, 8, 11 497 
Bombay Revenue Jurisdiction Act (X of 

1876), s.11—Bombay Land Revenue Code (Act V 

of 1879), ss. 162, 208, 211— Grant of land free from 

payment of occupancy price—UOrder of Commis- 
sioner directing puyment of price and forfeiture 
for non-payment—Validity—Suit for possession 
by grantee—Maintainability—Limitation for setting 

aside Collector's order—Construction of s. 11. 

In 1919, the Collector granted certain unoccupied 
land to the plaintiff free of payment of occupancy 
price and land revenue until the land was brought 
under cultivation. In 1921, the Commissioner be- 
ing of opinion that the Collector's order was wrong 
directed that the proper occupancy price according 
to the market-value and the ordinary land revenue 
from 1919 should be recovered from the plaintiff. 
The plaintiff did not pay the occupancy price and 
the lands were forfeited. The plaintiff sued fora 
declaration that the order of forfeiture was illegal 
and for possession: 

Held, per Beaumont, C. J. and Blackwell, J., (Baker, 
J., contra) that (i) the order of the Commissioner 
was not a modification ofthe Collector's order but 
was a new order imposing upon the plaintiff terme 
which he had no option to refuse and the Commission- 
er's order as well as the subsequent orders of for- 
feiture were illegal, (i2) the suit for declaration and 
possession was not, therefore, barred under s. 11, 
Bombay Revenue Jurisdiction Act, 

Baker, J.—The order of the Commissioner was 
a modification of the Collector's order and was quite 
within the powers vested in the Commissioner under 
s. 211, Bombay Land Revenue Code, and the suit was, 
therefore, barred. 

Thereis notime limit within which the Commis- 
sioner must modify, annul or reverse the order of 
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the Collector, under s, 21], Bombay Land Kevenue 
Code. 

Where an order of forfeiture is invalid dispossession 
in pursuance of the order is merely ancillary to the 
order and a suit for possession is barred unders, 11, 
Bombay Revenue Jurisdiction Act, but where the 
order of the Commissioner and order of forfeiture 
founded upon it are invalid, the party aggrieved is 
not bound to appeal therefrom but is entitled to wait 
until he is dispossessed and institute a suit for 
recovery of possession. 

Section 11, Bombay Revenue Jurisdiction Act, being 
a section which deprives the subject of a right to 
litigate against the Government, must be construed 
strictly though not unfairly. ANANT KRISHNAJI v. 
SEORETARY or STATE, 33 Bom L R.215; A. I. R 1931 
Bom. 238; 55 B. 165; Ind. Rul. (1931) Bom. .337 

Bom 497 

Buddhist Law (Burmese}—Succession—Son or 
daughter dying unmarriéd and issueless—Brothers 
and sisters, whether exclude’ parents—Principles of 

succession. x 

Under the Burmese Buddhist Law on the death 
ofa son or daughter unmarried and without issue 
his or her property devolves on his or her brothers 
or sisters in preference to his or her father or 
mother in spite of the fact, that he or she has not 
been separated from the father or mother. 

The rule of construction to be applied for 
determining whether the parents or the brothers and 
sisters in such a case are the heirs of the deceased, 
is, under the Burmese Customary Law, that the 
right of succession whenever possible is not to 
ascend, and that rule is to prevail rather than the 
rule that the nearer relation excludes the more remote. 
Mause KUN v. Ma Om, A. L R. 1931 Rang. 113; 
Ind. Rul. (1931) Rang. 172 (F. B) Rang. 284 


Monk—~Ejectment for misconduct—Failure 
to furnish list of names of pupilsand Kuppiyas— 
Suit for  ejectment—Maintainability—HM isconduct, 
what amounts to 
Where the presiding monk of a Kyaung failed to 

furnish the plaintiff, the presiding monk of the 
Kyaungdaik, in obedience to his order, a list of names 
of pupils and men and women: kuppiyas who resided 
within his Kyaung and to. produce them before the 
plaintiff and the latter stiéd to eject the former from 
the Kyaung on the ground of misconduct: 

Held, that there was no such misconduct on the 
part of the defendant as would render him liable to 
be ejected by the plaintiff: 

Where it is sought to ejecta monk from Sanghika 
property it must be proved to the satisfaction of the 
general body of monks comprising the Sangha that 
the monk is guilty of such conduct as in their 
opinion would render him an unfit person to remain 
asa member of the Sangha, and unlessthe presid- 
ing monk isarmed with the opinion of the Sangha 
asa wholeto theeffect that the monk is guilty of 
such misconduct as would make it desirable that he 
should be ejected, the presiding monk is not entitled 
to ejecthim. U Nawpa v. U GANDA, 9 R. 77; A. L 
R. 1931 Rang. 125; Ind. Rul. (1931) Rang 202 (F. B.) 

Rang. 715 
See DEBTOR AND CREDITOR 


e Rang. 459 
Burma Villag3 Act «(lf of 1907), $. 28. See 


Burden of Proof. 


CRIMINAL PRoOZDURE CODE, 1898, 8.1526 556 
Calcutta High Court Rules. See Court Fees ACT, 
1870, e. 20 > 683 


“under the Calcutta Improvement Act. 
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galcutta Improvement Act (Beng. Act V of 

1911), s. 71—Calcutia Improvement (Appeals) Act 

(XVIII of 1911)—Award of Tribunal—Finality 

of—Appeal to Privy Council—Competency of— 

-Land Acquisition Act (I of 1894), s. 26 (2), as 

amended by Act XIX of 1921. 

No appeal lies to His Majesty in Council froma 
judgment and decree-of the High Court, Calcutta, on 
appeal from an award of the Calcutta Improvement 
Tribunal in respect of land compulsorily acquired 
SECRETARY 
OF Stars v. HINDUSTAN  Co-oPERATIVE INSURANOE 
Soorery Lro., (1931) A.L. J. 475; A. I. R. 1931 P. O. 
149: 33 Bom. L R. 1006; 350. W L. 794; (1931) M. 
W.N:695;Ind. Rul, (1931) P. O. 236; 54 O. L. J. 14; 
58:1: As 259 à P.C. 748 
Calcutta Improvement (Appeals) Act (XVIII of 

1911), See CarnouTrA IMPROVEMENT Aor, 1911,8. T 


l 48 
: Calcutta Pollce Act (IV of 1866), s. 62-A (4). 


: See ORIMINAL PROOEDURE Cope, 1898, s. 225 174 
Calcutta Port Act (lll of 1890), s. 142—8vit 
against Port trust—Limitation—Practice—Order 
for trial of preliminary issue on pleadings— 

- Insufficiency of pleadings— Right to adduce evidence. 
The Corporation of Calcutta -institued a suit on the 
20th of July, 1928, against’ the Commissioners for the 
Port of Caleutta for. damages in respect of the flood- 
ing of the engine-room of the Corporation's pumping 
station on the 22nd July, 1926. The defendants 
pleaded that the plaintiff's cause of action was barred 


. by s. 142 of the Calcutta Port Act and obtained an 


order that the suit be set down for the trial of this 
jssue. Both the application of the defendants and 
the order obtained by them contemplated thatthe 


. applicability of s. 142 should be determined upon the 


face of the plaint apart from evidence but the facte 


. disclosed by the plaint were. not sufficient for the 
, purpose of deciding the issue: 


. Held, that the facts stated in the plaint being by ^ 


themselves insufficient, the procedure of binding 


' parties to the order was inapplicable. The defend- 


ants could show by-other evidence that the facts 
preved brought the case within s. 14 2. CORPORATION OF 
OALOUTTA v. CoMMISSIONERS FOR THE Port oF CALCUTTA, 
58 0.264; A.IL R. 1931 Cal. 419; Ind. Rul. (1931) 
Cal, 523: Cal. 91 


' cálcutta Suburban Police Act (I| of 1866), 


. tion given to him. It cannot,’ however, 


S. 39-A. See ORIMINAL PROCEDURE Cops, 1898, 


s. 225 : 174 
Caste Disabllitles Removal Act (XXI of 1850), 

“effect of. See MuHAMMADAN Law 
Cattle Trespass Act (1 of 1871), s. 20—Criminal 

Procedure Code (Act V of 1898), s. 587— Complaint 

‘under s. 20—Proper person to complain—' Agent 

personally acquainted," meaning of—Complaint by 

wrong person—V alidity of proceedings. 

The expression ‘agent personally acquainted’ ins. 20, 
Cattle Trespass Act, need not necessarily mean an 
eye-witness, but it may mean an agent or servant 
who could be said to have acted as an agent, such as 
a kamdar,who, if not present at the time of the 
seizure, had received information of it shortly after 
the event and wasin a position to verify the informa- 
include 
an agent, who lives at a djstance and who has 
‘received information of the seizure at second hand. 

Where e complaint under s. 20, Cattle Trespass Act, 
is made by a wrong parson, there is no complaint 
at all and the Court has no jurisdiction to inquire 
into the matter. 

-A servant actually present at the time of the 
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seizure might make a complaint under s, 20 when 
the owner himself is unable to do so, or when there 
is no agent who is able to make a complaint 
for the owner; but where the owner himself is able 
io make a complaint, or there is an agent, then a 
complaint should be made by the owner or such 
agent, HAMMIRMAL v, VINAYAKRAO, A. I. R. 1931 
Nag. 98; 32 Or. L. J. 896; 27 N.L R. 167; Ind, Rul. 
(1931) Nag. 105; (1931) Cr. Cas. 450 Nag. 457 


C. P. Land Revenue Act (Il of 1917), ss. 111, 220 
(1)—Protected status— Effect of forfeiture-- Notice 
by proprietor to terminate theka, whether necessary 
—Order of forfeiture— Jurisdiction of Civil Court 
to challenge such order 
Under the CO. P. Land Revenue Act when 

the protected status is forfeited, the theka itself. is 
also forfeited, subject to the provision that the rights 
of an occupancy tenant in the whole or part of the 
sir or khudkasht land may be reserved in favour of 
the thekedar. 

When the status of protected thekedar is forfeited 
on theapplication of the proprietor, the question of 
notice by the proprietor does not arise and in any 
case, the fact that the proprietor had made an appli- 
cation to the Deputy Commissioner that the protected 
status should be forfeited under s. 111, would in 
itself be notice of an intention to terminate the theka. 

An order of a Revenue Court under s., 111, O. 
P. Land Revenue Act, cannot be challenged in a 
Civil Court. Ramonanpra v Narayan, 27 N. L. R. 
15; A. I. R. 1931 Nag. 72; Ind. Rul. (1931) Nag.111l 


Nag. 463 


Chota Nagpur Encumbered Estates Act (VI of 


1876), ss. 12, 12-A—Property released from 

management—Sale for money-decree without Com- 

missioner’s sanction—Validity—Objection as to 
validity of sale—Res judicata. 

Under s. 12-A, Ohota Nagpur Encumbered Estates 
Act, read with s. 60, Civil Procedure Code, property 
released under s 12 ofthe Act cannot be sold with- 
out the sanction of the Commissioner in. execution 
of a money-decree against the proprietor. Such an 
objection cannot be thrown out on the mere ground 
thata similar objection was raised before the sale 
and overruled, KHITNARAIN SAHI v. SURJU SETH, 12 P., 
L. T. 508; Ind. Rul. (1931) Pat. 292; 10 Pat. 582; A.J. 
R. 1931 Pat. 364 Pat. 868 


Christlans—Guardianship—Alienation by guar- 
dian. See LIMITATION ACT, 1908, Sch. I, Art. 44 120 
Civil Procedure Code (Act V of 1908), ss. 2 (2), 
96, 115— Decree, definition of—Order conclusively 
determining rights of parties but described as 
order—Appeal, competency of. . 
Where an adjudication is intended to finally dispose 
ofthe rights of the parties with regard to a matter 
in controversy in a suit, itisa decree and appealable 
as such. i 
The mere fact that the judgment is headed “order” 
does not make it any the less a judgment nor does 
the fact that the office chose to endorse upon the 
decree that it was a decretal order make any differ- 
ence. ADINARAYANA CHETTI v. KoPPARAM NARASIMHA 
CuETTI, 60 M. L. J, 167; 33 L. W. 143; 54 M. 337; 
(1931) M. W. N. 590; A. I. R. 1931 Mad. 471; Jrd. Rul. 
(1931) Mad. 686 Mad. 654 


.s. 2 (17)—Publie Officer—Receiver. See 

Civil Procedure Code, 1908, s. 80 634 
—— —— s. 4, O. XVIII, r. 6—Oudh Laws Act (XVIII 
- of 1876), s. 19—- Evidence of witness given in Urdu 
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but recorded in English—Need for explaining same 

to witness—A pplicability of O. XVIII, r. 6 to Oudh. 

Under s.19, Oudh Laws Act, it is necessary to in- 
terpret the evidence recorded in English to a witness 
who gives his evidence in another language such as 
Urdu only if he does not understand English, and 
requests that his deposition be interpreted to him. 

Under s. 4, Civil Procedure Oode, it is this section 
of the Oudh Laws Act which applies to the record- 
ing of evidence in a criminal case in Oudh and not 
O. XVIII, r. 6, Civil Procedure Oode. HAZARI v. 
IMPEROR,8 O W.N 635; 320r. L.J 851; Ind. Rul. 
(1931) Oudh 270; A.I.R.1931 Oudh 385; (1931) Cr. 
Cas. 817 Oudh. 270 
———— — S. 7— Provincial Small Cause Courts Act (IX 

of 1887), s 38—Small Cause Court—Jurisdiction to 

attach immoveable property. - 

A Small Cause Court, acting as such, cannot attach 
immoveable property in execution of its decree. This 
is so even though the Small Cause Court is also an 
ordinary Court,unless the decree has been formally 
transferred to the ordinary side. SUKHA Man v. MEHR 
Din Lah. 208 

$.9—Jurisdiction of Civil Court—Suit for 
voluntary payments unconnected with office. 

A suit is not maintainable to vindicate the plaint- 
iff's right to a mere dignity unconnected with any 
fees, profits or emoluments. But if there is a recognis- 
ed office to which remuneration is attached for per- 
formance of services, the Court has jurisdiction to 
entertain a suit relating to it and there is no distinc- 


tion for that purpose between fees and voluntary 
offerings. 1 ; 
' Where fairs were held at a village * at irregular 


periods and voluntary subscriptions were raised to 
meet the expenses of thefairs and certain payments 
used to be made to the kulkarni ofthe village, though 
the kulkarni performed no function at the fair or at 
the temple : 

Held, that as there was no office in connection with 
which these babs or haks were paid to him, a claim 


to such payments which were rather in the nature of © 


‘dignities’ than emoluments could not be entertain- 

ed in the Civil Court Suanxar Sapasitiv. KULKARNI v, 

Mawar SHANKAR KULKARNI, 33 Bom. L. R. 479: A.I R. 

1931 Bom. 273; Ind. Rul (1931) Bom. 328 Bom. 440 

— ——— $8. 10, 151—-Stay of suit—Subject-maiter of 
suits different —S. 10, applicability of—Inherent 
power to stay. 


To attract the provisions ofs.10, Civil Procedure * 


Code, the entire subject-matter of the two suits 
must be the same. 

Where two cross-suits were instituted one in 
Calcutta and one in Lucknow and it appeared 
that even if the suit in the Calcutta High 
Court was dismissed the parties would still have to 
go to the Lucknow Court to settle their dispute: 

IIeld, that the latter suit need not be stayed: 

Where the case does not attract the provisions of 
s 10, Civil Procedure Code, and the subject-matter 
in the two suits are different, the Court cannot ex- 
ercise its power under s. 151 to stay one suit till the 
disposal of the other suit by another Court. 
MACKENZIE, G. AND Co. LTD. v. PARAKH E. H. Eeg , 8 O. 
W. N. 614; Ind, Rul. (1931) Oudh 257; A. I. R. 1931 
Oudh 313 Oudh 257 
——— — S. 11—Decree to be binding on a person 
must have force of res judicata—Construction of 
decree—Reference to judgment and pleadings— 
Decree silent —E ffect. 5 
A decree, in order to be binding upon a person 
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must be proved to have the force of res judicata and 
in order to determine what a decree actually decides 
it is necessary and sometimes it becomes incumbent 
to refer to the judgment on which it is based, to the 
issue in the suit, and in some cases to the pleadings. 

From the mere fact that a decree is silent as regards 
a claim over certain property it does not follow that 
the claimant can never lay any claim in respect of that 
property again. Gauri SHANKAR v. GURAPADA HALDAR, 
350, W.N. 66; A. I. R. 1931 Oal. 511; Ind. Rul. 
(1931) Cal. 577 Cal. 625 
—— —— s. 11 —' Heard. and finally decided’, 

One ofthe necessary conditions for attracting the 
application of the rule of res judicata is that the 
matter should be heard and finally decided. 
MATHURA PRASAD v. GHANSHIYAM Das, BO. W. N. 179; 
A.I. R.1981 Oudh 157; Ind. Rul (1931) Oudh 319 

Oudh 767 
S. 11, whether exhaustive—Co-defendants— 

Res judicata—Conditions —Omission to enter ap- 

pearance—Defendant not necessary party—Applica- 
t bility of rule of res judicata—Test of mutuality, 

value of. ` 

The statement of the rule of res judicata contained 
in s. 11, Civil Procedure Code, is not exhaustive. 

The conditions under which the rule of res judicata 
becomes applicable to co-defendants are (1): there 
must be a conflict of interest between the defendants 
concerned; (2) it must be necessary to decide this 
conflict in order to give the plaintiff the relief he 
claims; and (3) the question between the defendants 
must have been finally decided. If these conditioms 
are established the question whether the party 
against whom the doctrine is sought to be invoked 
was a necessary party or whether he had entered ap- 
pearance is immaterial. 

The test of mutuality is often a convenient one 
in questions of res gudicata. „MUNNI BIBI v, TIRLOXI 
Nats, A. I. R. 1931 P. C. 114; (1931) A. L. J. 453; 
35 C. W.N. 661; 53 C. L J. 552; 33 Bom, L, R. 979; 
53 A. 103; Ind. Rul. (1931) P. O. 182; (1931) M. W.N. 
749; 61 M. L. J. 196; 31 L. W. 459; 58 I. A. 158 

P. C. 598 





—— ——— 8 11 (Iv) — Might and ought. 

Explanaticn 4 to s. 11, Civil Procedure Code, has 
no application where the matter in question has 
been expressly made a ground of defence. MATHURA 
Prasan v. GHANSHIYAM Das, 8 O. W. N. 179; A. I. R. 
1931 Oudh’157; Ind Rul. (1931) Oudh 319 Oudh 767 
—— 8 11, Expl. (lv)—Suit based on ownership 

—Omission to set up alternative claim of permanent 

tenancy—Claim of permanent tenancy in subsequent 

suit—Res judicata—‘Litigating under the same title’. 

The previous suit was instituted by the present 
defendants as representing the Mohalladars for a 
declaration that they were the owners of the sites in 
question. They failed to substantiate this claim and 
it was held that the sites in question belonged to the 
present plaintiff, In the subsequent suit the de- 
fendants contended that they were permanent tenants: 

Held, that the defendants were not barred under 
s ll, Expl.IV, Civil Procedure Code, from raising 
the present plea as the claims in the two suits were 
entirely different. ArzaL-UN-Nisa v. Fayaz-up-Din, 
Ind. Rul. (1931) Lah, 611; A. I. R, 1931 Lah. 610 

Lah. 657 
ss. 16 to 20,104 (d), Sch. Il, para. 17 

—Application to file agreementto refer—Jurisdic- 

tionof Court—Order rejecting application en pre- 

liminary grounds—Appeal, competency of. 

The jurisdiction of the Courts inthe matter of an 
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application under Sch. II, para. 17, Civil Procedure 
Code, to file an agreement to refer has to be deter- 
mined withreference to ss. 16 to 20, Civil Procedure 
Code. J 

The appellants who were residents of Ferozepore 
entered into an agreement with the respondent who 
owned a sugar factory at Unao by which the appel- 
lants wereto work thefactory for three years. 
This agreement was executed at Ferozepore but was 
registered at Unao. According to the last clause any 
dispute arising between the parties in respect of the 
terms of the agreement was to be referred to the arbi- 
tration of certain Pleaders of Ferozepore. The re- 
spondent sued the appellants in respect of balance 
. alleged to be due to him. The appellants 
' obtained stay of thesuit and presented a petition to 
the Senior Subordinate Judge, 'erozepore, for the 


agreement being filed under para. 17 of Sch. II of. 


-the Civil Procedure Code. The respondent objected 
-that the Court had no jurisdiction to entertain the 
application, as the factory was situated at Unao and 
-the cause of action in respect of the subject-matter 
of the dispute between the parties arose there. This 
objection was upheld by the Senior Subordinate 
Judge and the application was rejected: 

Held, (1)that an appeal lay under s. 104 (d), Civil 
Procedure Code, even though the application was 
not rejected on the merits but on the preliminary 
question of jurisdiction ; ot 

(2) that the Ferozepore Court had jurisdiction to 
entertain the application under s. 20 (c), Civil Proce- 
dure Code. NIHAL Cumann v. JarRAM Das, 32 P.L. R. 
461; Ind. Rul. (193!) Lah. 554; A. I. R. 1931 Lah 673 

E . Lah. 218 
s. 21. See PROVINCIAL SMALL Cause Oovrts 
Act, 1887, s, 35 NUN 35 
ss 37, 38, 39—Limitation Act (IX of 

1908), Sch. I, Art. 182—Application to Court which 
passed decree for sale of properties outside its juris- 
diction, whether application to proper Court—Limi- 
tation—Transfer of decree—Transferring Court's 
powers—Fresh application before Court to which 
decree is transferred, whether necessary —A pplica- 
tion for transfer, whether step-in-aid. 

Though the Court which has passed a decree has 
no jurisdiction to execute the decree in respect of 
property outside its territorial limits, yet it has the 
right to entertain an application for its execution, so 
long as it has not already transferred that decree to 
‘some other Court for execution. 

Jf no application for execution has been filed in the 
-transferring Court but only an application for trans- 
fer, the decree-holder has to file an application for 
execution in the transferee Court under O. XXI, r. 10. 
But where the application for execution was filed in 
the transferring Court before transfer of the ease, it 
is not necessary to file a fresh application for that 
purpose in the transferee Court. 

Section 38, Civil Procedure Code, should be read as 
conferring jurisdietion to entertain an execution ap- 
plication upon either Oourt—the Court which passed 
the decree (the expression being read in the light of 
the explanatory s. 37) as wellas the Court to which 
the decree is sent for execution by such Court in 
accordance with the powers conferred by the enabling 
s. 39. 

Though,a mere application to have a decree trans- 
ferred to another Court is not an application for exe- 
cution, it is an application fora step-in-aid of execu- 
tion, SREENATH CHAKRAYARTI v. PRIYANATH GaANDoPA- 
DEYA, 52 O. L, J. 569; 35 O. W. N. 77; A. I. R. 1031 
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Cal. 312; Ind Rul (1931) Cal 533;58 O 832 Cal. 149 
s. 47. See LIMITATION Acr, 1908, Som. I, 
ART. 166 ; 493 


$. 47—Decree against legal representative— 
Attachment and sale in execution—Omission to 
object—Separate suit to establish legal represen- 
tative's own right —Waintainability —BH ffect of fraud. 
Where a person is impleaded as defendant in a 
suit aslegal representative ofa deceased person and 
the suit is decreed against him in that capacity, and 
in execution of tho decree certain property is attached 
and brought to sale and purchased by one who isa 
stranger to the suit, no objection being taken in the 
execution proceedings either to the attachment or to 
the sale of the property, he cannot, in a suit in which 
he is the defendant and the auction-purchaser is the 
plaintiff, be allowed to plead in defence that he has an 
interest inthe property sold in his own right and 
not as legal representative of the deceased person 
and that that interest did not pass to the auction-pur- 
chaser at the sale in execution. 


Per Page, C J.—The true rule to be collected from 
the authorities is this, that all questions between 
the parties to the suit or their representatives relat- 
ing tothe execution, discharge or satisfaction ofthe 
decree must be raised and determined in the execu- 
tion proceedingsas provided by the Code and not 
otherwise, and that the parties or their representatives 
are precluded from raising or canvassing any such 
question in any separate suit or proceedings. The 
right of the parties or their representatives to 
agitate any such question in a subsequent proceed- 
ing does not and cannot depend upon whether the 
person seeking to raise the question happens to be 
the plaintifforthe defendant in the later suit. At 
the same time, where the judgment-debtor and his 
representatives have been kept in ignorance of the 
execution proceedings by reasonof the fraud of the 
judgment-creditor or the decree-holder, the party 
or the representatives of the party so aggrieved 
would be entitled to institute proceedings to recover 
possession of property upon the ground that it was 
not liable to attachment or sale, if possession, of the 
property had been given pursuant to asale in execu- 
tion of the decree; and upon the same ground would 
be entitled to resist a claim to possession of the prop- 


. erty in 2 Suit brought in ejectment by the deeree- 


holder or auction-purchaser, U Ton Huang», 
Mauna SEIN Avg, A.I. R, 1931 Rang. 117; Ind. Rul. 
(1931) Rang. 161; 9 R. 305 (F. B2 Rang. 273 


-s. 47, O. XXIII, r. 3—Compromisé decree— 
Incorporation of terms outsidescopeof suit but 
forming considerution for compromise, legality of— 
Executability of such terms—-Power of executing 
Court to question validity of compromise decree. 





An executing Court cannct question the decree 
sought to be executed except on the score of patent 
want of jurisdiction; but want of jurisdictionis a very 
different matter from the erroneous exercise of it. so 
where the Court records a compromise decree under 
O. XXIII, r. 3, Civil Procedure Code, though a term 
of the compromise relates to property not in question 
in the suit, if it is the consideration of the compromise 
and so intimately connected with it, the Court has 
jurisdiction to record the compromise, and the 
executing Court has no power to question the 
validity of the decree. 
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The law not merely entitles the parties but compels 
_the Court to record a compromise in accordance with 
its terms “so far asit relates to the suit’, Wherea 
term ofthe compromise is plainly outside the scope 
ofthe suit, the Court may refuse to incorporate it. 
But where it is & consideration of the compromise 
and so intimately connected with it, the Court has 
_the-power to inelude it in the decree, even though the 
consideration may be entirely outside the scope of the 
suit. 


A suit brought by the plaintiff claiming injunction’ 


and damages against the defendant on the ground that 
‘the latter had been wrongly officiating as inamdar 
and had madecertain remissions without authority 
ended in a decree in terms of a compromise which 
contained a provision that the parties should officiate 
by turns. As this clause was the main consideration 
of the compromise and intimately connected with 
it, it was held that the Court had jurisdiction to 
incorporate it inthe decree and that clause was as 
much executable as the rest of the decree. 
BAJIRAO NARHAR PESHWA v. SAKHARAM BALWANT 
Prsuwa, 33 Bom, L. R. 463; A. I. R, 1931 Bom. 295; 
Ind. Rul (1931) Bom. 322 Bom. 434 


—  — —s. 48—Linutation Act (IX of 1908), ss 15 
(1), 29—Lixecution of decree stayed by injunction— 
Application for execution after 12 years—Period 
of stay, exclusion of—S. 48, Civil Procedure Code, 
nature and effect of—‘Special law’, meaning of. 
Section 48, Civil Procedure Code, contains an un- 

qualified prohibition subject to the exceptions con- 

tained incl. (2) thereof, against execution of certain 
kinds of decrees more than twelve years old and is 
not controlled by s. 15 (1) of the Limitation Act. Hence 
an application forexecution of sucha decree stayed 
by an injunction or order of Court, filed after twelve 
years from the date of the decree cannot be saved 

from the bar under s. 48 by excluding under s. 15 (1) 

the time during which execution was stayed. 

GANESHI Lat v Imtiaz ALI, 8 O W. N 612; Ind. bul. 

(1931) Oudh 257; A. I. R. 1931 Oudh 351 , Oudh 257 


— ——-g. 48— Limitation Act (IX of 1908), Sch. I, 


Art. 182. (7)—Instalment decree— Option to decree- . 


holder in case of default—Default—Exercise of 

option—A pplication for execution more than three 

years from default —Limitation. 

A decree passed in 1912, provided that the princi- 
pal amount together with interest was re-payable 
within twelve years of the decree and in default certain 
immovable property was to be sold after twelve 
years. It also provided that interest was to be paid 
every year andin case of default in payment for 
two years, the plaintiff wasat liberty to execute the 
decree at once. In 1917,there was such default and 
the plaintiff immediately exercised his option by 
applying for the saleof the property. Hedid not 
pursue that darkhast any further but made a second 


application in 1920. This was also struck off and: 


in 1926, another 
made: 
Held, that the application of 1926 was time-barred 
"both under s. 48, Civil Procedure Code and Art. 
182 (7), Limitation Act, because the plaintiff having 
exercised his option onthe first default could not 
fall back on the former clause giving him twelve 
years time. PANDURANG VIsHvanaTH v. MAHADEV 
VisuwssHWAR Karve, 33 Bom. L. R. 459; A, I. R. 1931 
Bom. 263; Ind. Rul. (1931) Bom. 325 Bom.437 
—— — —8. 48 (1) (b)— Subsequent order’ may be one 
passed by Court executing decree—Order by 


: application for execution was 
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executing Court certifying adjustment of decree, 

whether saves limitation. 

An order ofthe kind mentioned in s. 48 (1) (b), 
Oivil Procedure Code, made bythe Court executing 
the decree is à subsequent order within the meaning 
of that section. Such an order need not necessarily 
be one made by the Court which passed the decree 
acting as such. 

An order certifying adjustment of the decree made 
by the Court during execution proceedings is, there- 
fore, a subsequent order within the meaning of s. 48 
(L (b) Civil Procedure Code. LALJI Dayarpas v. 
JUGAL KISHORE, A. 1. R. 1931 Nag, 50; 27 N. L. R. 
150; Ind. Rul. (1931) Nag 104 Nag. 456 


s. 51—Ezxecution of decree—Appointment of 

Recetver— Grounds, 

Under s. 51 of the Code of Civil Procedure the exe- 
cution of a decree may be obtained by appointment of 
a Receiver. But the Court has a discretion in the 
matter and can refuse to grant such relief unless the 
party applying forsuch relief shows that it would be 
just and eonvenient in the particular case to grant 
Such relief, 

The mere fact that the appointment of a Receiver will 
save the ownership of the judgment-debtor in the 
villages hypothecated, while an order for sale may 
eventually deprive him of it is not a sufficient ground 
to support an order appointing a Receiver. SHAMBHU 
Nata BAKHSH SINGH v. BALMUKAND Dixsuit, 8 O. W, 
N. 677; Ind. Rul. (1931) Oudh 285; A. I. R. 1931 
Oudh 307 Oudh 349 


——8. 60— Property over which judgment-debtor 
has no disposing power cannot be sold in execution 
Property is not liable to sale by the Court unless 

the judgment-debtor has a disposing power over it for 

his own benefit. The measure of liability to involun- 
tary alienation is the powerof voluntary transfer. 

KurrNARAIN SANI v, SURJU Sera, 12 P. L.,T. 508; Ind. 

Rul. (1931) Pat. 292; 10 Pat. 582; A I. R, 1931 Pat. 364 

Pat. 868 

8. 60 (C)—Agriculturist, meaning of— Petty 

zemindar cultivating his own land, whether 
agriculturist. 

An agriculturist for the purposes of s. 60 (c), Civil 
Procedure Code, is one whose main source of liveli- 
hood is agriculture. 

It cannot be laid downasa hard and fast rule that 
zemindars, however small their zemindari may be, 
cannot be considered to be agriculturists under any 
circumstances. Wherethe main source of his income 
is not what can be reasonably attributed to his 
ownership of land but what he produces by cultivation 
he is an agriculturist. Each case must depend 
on its own circumstances. DHARAM SINGH v Suau MAL 
SINGH, A. I. R. 1931 All. 20; 14 R. D. 716; L. R. 11 A. 
340 Rev; Ind. Rul. (1931) All. 553 All. 809 
——s.60 (D (g). See MURSHIDABAD Act, 1891, 

8.5 727 
—— — 88. 63, 73—Attachment by Courts of 

different grades—Sale by higher Court—Right of 

decree-holder of lower Court to rateable distribution 

—Transfer of decree, whether necessary. 

Where property is attached by two Courts, one of 
inferior and the other of superior grade, and is sold 
by the Court of higher grade, the decree-holder at 
whose instance the property was attached by the 
inferior Court, is entitled to rateable® distribution 
of the sale-proceeds even if his decree has not been 
transferred to the Oourt of the higher grade for execu- 
tion. S, R, A.R. M CHRITYAR Firm v. A L.S, P. P, T. 
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Cuetryar Firma, A I. R. 1981 Rang. 111 (2); Ind. 
Rul (1931) Rang. 224 Rang. 832 
s. 80. See MALICIOUS PROSECUTION 17 
s. 80 -Sui* against Official Receiver to 
prevent sale of property — Notice, whether 
necessary. 4 
A suit against an Official Receiver for declaration 
of title to property which the Official Receiver threat- 
ens to sell cannot be instituted without issuing a 
notice under s. 80, Civil Procedure Code. The fact 
that the property has not yet been sold does not dis- 
pense with the necessity of such notice. Dutt OHAND 
v. B. KALYAN SINGH, 31 P. L..R. 865; 12 Lah. 260; Ind. 
Rul. (1931) Lah 516; A. I. R. 1981 Lah. 703 Lah. 4 
—5, 80—Suit against public officer— Necessity 
of notice —' Acting in the dischare of duty'—Several 
defendants— Plaintiff, whether entitled to exclusion 
of period of notice against all. 

If it is necessary or even permissible for a plaintiff 
to bring a suit claiming relief against all the defend- 
ants jointly and ifa notice under s. 80 ofthe Civil 
Procedure Code was necessary against one of the 
defendants and was in fact given, the period of 
notice is to be excluded in computing the period of 
limitation for the suit and not merely so far as the de- 
fendant to whom notice was given is concerned. 

Tf the act was such as is ordinarily done by the 
officer in the course of his official duties, and he 

. considered himself to be acting as a public officer and 
desired other persons io consider that he was so 
acting, the act clearly purports to be done in his 
official capacity within the ordinary meaning of the 

‘term ‘purport’. The motives with which the act 
was done do not enter into the question at all. Mounam- 
MAD SHARIF v. Nasir ALI, (1930) Or. Cas. 998; A. I. R. 
1930 All, 742; (1930) A. L. J. 1443; Ind; Rul. (1931) All. 
449; 53A. 44 > > : All 17 
————S. 80, O. XLI, r. 1— Receiver, whether public 

oficer—Notice of suit, necessity of—Notice of 
application for leave to sue, whether sufficient— 

Notice under s. 80—Mode of service—Omission. to 

give notice and to aver serviceof notice in plaint 

— Procedure—Dismissal of suit or rejection of 

plaint. : 

A Receiver appointed under O. XL, r 1, Civil 
Procedure Code, and on whom the powers referred to 
in cl. (d) of that rule have been conferred, is a public 
officer within the meaning of s.2 (17), and no suit 
can be instituted against him without a notice in 
writing complying with the provisions of s, t0, Civil 
Procedure Code. 

The notice of a suit contempleated by s 80, Civil 
Procedure Code, is entirely different from notice 
of an application for leave to sue. 

The words of s. 80, Civil Procedure Code, as to how 
the notice is to be served are mandatory and not con- 
trolled by the provisions contained in O. XLVIII, r. 2, 
which should beread as subject to the special pro- 
cedure as to service contained ins 20, itself. Service 
of notice on the son of the public officer is, therefore, 
not valid service of notice on that officer. 

Section 80, Civil Procedure Code, itself provides 
that the plaint shall contain a statement as to the 
notice and when on the face of the plaint there is no 
averment as to service of the notice, the Court should 
reject the plaint, instead of going on with the suit. 
lt is not proper to dismiss the suit, JAGADISH QHANDRA 
v DrzBENDRA PRASAD, 35 O. W N. 161; 58 C: 850; A. J, 
R. 1931 Cal. 503; Ind. Rul. (1931) Cal. 586 Cal. 634 
————S$ 89. See ARBITRATION AOT, 1899, s. 4 (2, 

A 4 : 850 
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S. 92. See RELIGIOUS TRUSTS 745 
—— ———8. 96. See Orvin PRoorpuRE Cope, 1908, 
s.2 (2) 654 


— — — 8. 96, 0. XLI, r 23— Person not affected by 
order of remand—Righi to prefer appeal, 
Where a person has not been adversely affected by 
an order of remand itis doubtful if he can appeal 
from that order. JALESHAR SINGH v. MAHADEO “BAK 


Sineu, BO, W. N,243: A. I. R. 1931 Oudh 242: Ind. 


Rul. (1931) Oudh 238 Oudh 78 
———S. 96,Sch. ||, paras.15, 16—Decree on 
award—Appeal attacking validity of award, 


competency of. 

No appeal lies from a decree where such decree is 
passed in accordance with an award though the 
award may be invalid. Urram v, Karoo, 12 Lah. L. J. 
89; Ind. Rul. (1931) Lah. 532 Lah.180 
-— ——S. 100—Finding not based on pleadings of 

either party— Interference. 3 

A finding which is based on nobody's pleading 
and on nobody’s responsibility forany such pleading 
cannot be accepted in second appeal. Jor: PRASAD v. 
Baru SINGH, A. I. R. 1931 All. 219; Ind. Rul. (1931) 
All 522 All. 426 
——--— 8. .100—Finding of fact—Not based on 

proper evidence—Interference in second appeal. 

A finding of fact can be interfered with in seeond 
appeal if there is no evidence proper for the Court's 
consideration in support of the finding. SAppU v. 
MANI Ray, A. I. R. 1931 Lah, 139; 31 P. L. R. 1094; 
Ind.Rul.(1931) Lah. 589 Lah, 397 
——— S. 100 — Legal necessity. 

A concurrent finding that a debt was incurred for 
legal necessity cannot be impugned in second appeal 
ifitis based on admissible evidence. Ram KISHAN 
LaL v. MOHAMMAD Bagar, BO. W. N. 222; A. I. R.1931 
Oudh 144 (2); Ind. Rul. (1931) Oudh 271 Oudh 271 
——— —8, 100— Onus of proof. 

In an application under O. XXI, r. 100, Civil Pro- 
cedure Code, it is irregular to ask decree-holder first to 
begin the case, and after the decree-holder's examina- 
tionis finished to examine the witnesses of the 
claimants. TALLAPRAGADA APPA Rao v. KAsANGI 
VENKAPPA, A. I. R. 1931 Mad. 531; Ind. Rul. (1931) 
Mad. 653 Mad. 301 
—8.100—Questions of fact —Questien, whether 

property has been dedicated— Construction of 

documentary evidence—Question whether fact has 
been proved. 

The question whether property has been dedicat- 
ed to public, religious or charitable uses among 
Hindus is one of fact, pure and simple. 

A decision of fact by the first Appellate Court dces 
not involve a question of law soas to be open to 
re-consideration upon second appeal merely because 
documents, not instruments of title or otherwise 
which direct foundation of rights, have to be con- 
strued for the purpose of deciding the question. 

The question whether a fact has been proved 
when evidence forand against has been properly 
admitted is necessarily a pure question of fact. 
Haxs Ras v Sntvpro Sinag, A. I. R. 1930 Lah. 1056; 
31 P. D. R. 1018; 12 Lah, L. J. 199; Ind. Rul. (1931) 
Lah. 718 Lah 894 
——S. 100—Question of of 

adverse possession. . 

A question of adverse possession is not purely 
one of fact and therefore may be raised in second 
appeal. SHEORAJ Narain v. JAGANNATH Prasan, 8 O, 
W. N. 854; 15 R. D. 424; L'R. 12 A. (O ) 193; Ind.Rul. 
(1931) Oudh 324; A.I. R. 1931 Oudh 381 Oudh 772. 
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— — —5$.100—8econd appeal—Finding of  fact— 

Interference. 

No Court of second appeal can entertain a second 
appeal on the ground of even an erroneous finding of 
fact, however gross or inexcusable the error may be. 
The soundness of a finding of fact is for the Court 
of first Appeal and if there is evidence to be consider- 
ed, the decision of that Court, however unsatisfactory 
it might be, if examined, must stand final. BISHESHAR 
v. Nanay, 8 O. W. N. 185; Ind. Rul, (1931) Oudh 313 

Oudh 791 
s.100—Second appeal—Finding of fact— 

Interference without jurisdiction— Letters Patent 

Appeal. 

The High Court has no jurisdiction to entertain 
a second appealon the ground of an erroneous find- 
ing of fact, however gross or inexcusable the 
error may seem to be. Nor can the High Oourt in 
second appeal consider the question of the quantum 
of evidence required to prove a fact. 

Therefore, if a Judge of the High Court interferes 
with a concurrent finding of fact in second appeal 
"his judgment could be set aside in Letters Patent 
Appeal, HARBANS SINGA v, Bur SINGH, 31 P. L. R. 381; 
A. 1. R. 1931 Lah. 144; Ind. Rul. (1931) Lah. 571 
Lah. 379 

of fact— 





—_—s.100—Second appeal—Finding 

Misdirection—Interference. 

Where the lower Court has misdirected itself,its 
finding is not binding in second appeal. OHUNNI v. 
RarIUNNISEA BEGAM, (1931) A. L. J. 411; 15 R. D 439; 
L. R. 12 A.221 Rev; Ind. Rul. (1931) All. 543; A.I, 
R, 1931 Alt. 547 All. 804 
8.102. See Provinoran SMALL Cause Courts 

Aor, 1887, Sas IJ, Arr. 35 (di) 564 
——-§.102—Provincial Small Cause Courts Act 

(IX of 1887), Sch. II, Art. 31---Suit for profits 

between co-sharers, whether suit of Small Cause 

nature—-Second appeal, competency of. 

A suit for profits between co-tenants is a suit of 
the nature cognisable by a Court of Small Causes and 
no second appeal lies in sucha suit where the value 
of the subject-matter is less than Rs. 500. AMJAD ALI 
v. AZIZUDDIN, A. I R. 1931 All. 551 All 201 
— ——8$8.102,115—Suit of Small Cause nature 

—Addition of absurd prayer for injunction— 

Effect—Second appeal, competency of—Error of 

judgment—Revision. 

The jurisdiction of a Courtof Small Causes to take 
cognizance of a suit for recovery of money due ona 
simple bond cannot be ousted by adding a fictitious 
prayer in the plaint for an injunction to restrain the 
defendant from alienating his immoveable property 
to defeat execution. 

A mere error of judgment is no ground for 
revision. Harpans Deo Rar v, Ras Kumar Rar, (1930) 
A.L J. 1043; A. I. R.1930 Al. 702; Ind. Rul. (1931) 








AIL. 465 All 33 
s 104 (d). See CIVIL PROCEDURE Cops, 

1908, ss. 16 to 20 218 
— ———5s. 104 (1)(e) and (f) See ARBITRATION 
Aor, 1899, s 4 (a) 850 


$.107, O. XLI, r. 27—Appeal—Additional 
evidence—-Principles—Additional evidence admitted 
illegally — Validity of decree. 
The Appellate Court has a discretion to admit 
- additional evidence for substantial cause. The power, 
however, should be used sparingly by the Courts and 
great caution must be exercised in admitting new 
evidence. à 
When a party could have applied to the lower 
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Courtforan adjournment to call further evidence 
but does not do so, and takes the chance of a 
judgment in his favour on the evidence then at his 
disposal, he will not be allowed to call it in the 
Appellate Court. 

Where it is not impossible to decide the case 
without taking the additional evidence and there 
is nolacuna or defect to befilled up or remedied and 
no substantial cause for taking the additional 
evidence, the evidence so received in appeal should 
be left out of consideration in disposing of the case, 
Kazim HUSAIN v. SuaxBHoo Natu, 8 O. W.N. 627; 
Ind. Rul. (1931) Oudh 259; A. I. R, 1931 Oudh 298. 

Oudh 259 
— — — Ss. 107, O. XLI, r. 27—Appeal—Additional 
evidence, when to be admitted —Duty to record reasons 

—Power to be sparingly exercised. 

The provisions of s. 107, Civil Procedure Code, as 
elucidated by O. XLI, r. 27, are clearly not intended 
to allow a litigant who has been unsuccessful in 
the lower Court to patch up the weak parts of his 
case and fill up omissions in the Court of appeal. 

Under O. XLI, r. 27 (b) it is only where the Appel- 
late Court "requires" it(? e, finds it needful) that 
additionalevidence can be admitted and the legiti- 
mate occasion for the exercise of this discretion is 
not whenever before the appeal is heard a party 
applies to adduce fresh evidence, but “when on 
examining the evidence as it stands some inherent 
lacuna or defect becomes apparent." The defect may 
be  pointedout by a party or a party may move 
the Court to supply the defect, but the requirement 
must be the requirement of the Court upon its ap- 
preciation of the evidence as it stands, 

Wherever the Court adopts this procedure it is 
bound by r. 27 (2) to record its reasons for so doing 
and under r. 20 must specify the points to which 
the evidence is to be confined and record on its 
proceedings the points so specified. 

Further, the power so conferred upon the Court 
by the Code ought to be very sparingly exercised, 
and one requirement at least of any new evidence to 
be adduced should be that it should have a direct 
and important bearing on a main issue in the caso. 
PARSOTIM THAKUR v. THAKUR LAL Monar, A.L R. 
1931 P. O. 143; 33 Bom. L.R. 1015; (1931) A. L. J. 
513: 35 O. W. N. 786; Ind. Rul. (1931) P. 0, 209: 
34 L. W. 76; 54 C. L. J. 14; 12 P.L. T. 683; (1931) 
M. W. N. 929; 10 Pat. 654; 61 M. L. J. 489, 58 I. A. 
291. P. 0. 721 
——8, 109 (a)—‘Final order’, meaning of — Order 
of remand, whether final. 

The question whether an order is a final order with- 
in the meaning of s. 109 (a), Civil Procedure Code, 
depends on whether the issue which it decides is or is 
not a cardinal point in the case and the determination 
ofthe matter depends not only upon the nature of 
the issue itself but also upon its importance as com- 
pared with that of the other points arising in the 
suit. 

A person filed an objection before the Insolvency 
Court claiming a house as his property as against 
the Receiver, claiming title to the same under a com- 
promise. The Insolvency Judge upheld the objection 
and released the house from the custody of the Receiy- 
er. The Appellate Ccurt held that the empromise 
was inadmissible in evidence, being unregistered, and 
dismissed the objection. The High Courtin second 
appeal held that the compromise must be taken to 
have been substantially incorporated in the decree and 
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remanded the case below for decision on matters 
which had not been decided: 

Held, that the order of remand was not a finalorder 
within s.109 (a), Oivil Procedure Code. ALLIANCE 
Bank or Simla v. Jar Lagat, Ind. Rul. (1931) Lah. 
94i; A.I R.1931 Lah 556. Lah, 211 
— 8.109 (c). See Companies Act, 1913, 8. 202 

474 
—————— 8. 109 (c)--Appeal to Privy Council— 

‘Otherwise fit'—Difficult question of law, whether 

sufficient ground for granting leave. 

The existence of a question of law of some diffi- 
culty is not a sufficient ground for certifying a case 
tobe a “fit one" for appeal to the Privy Oouncil 
unless it is of general and public importance. 
RAMANATHAN QHETTIAR , v. AUDINATHA AYYANGAR, 
Ind. Rul. (1931) Mad. 642; (1931) M. W. N. 760; A. I 
R. 1931 Mad. 642 Mad. 290 

S. 110—Appeal to Privy Council—' Amount 
or value of subject-matter, determination of —Value 
of property above Rs. 10,000—Value of appel- 
lant's interest less than Rs. 10,000— Appeal, com- 
petency of. 

In determining whether the amount or value of the 
subject-matter in dispute in an appeal to the Privy 
Council is under Rs. 10,000 or not, what the Court 
has to look to is what is the detriment to the person 
seeking to appeal to the Privy Council, and whatever 
may be the value of the property with respect to 
which the claim is brought, if in fact the total 
amount of the subject-matter of the suit, so far as the 
appellant's interest is concerned, is under Rs. 10,000 
‘the matter does not come within the terms ofs, 110, 
-Civil Procedure Code. GNANAMANIKKAM AMMAL 1,8. 
R. Samson, 9 R. 52; Ind, Rul. (1931) Rang. 168; A. I. 
'R. 1931 Rang. 133 Rang. 280 
— ——— 8.110—Appeal to Privy Council—Condi- 

tions—Value of subject-matter of suit—Material 

date. 

The word ‘and’, in s. 110, Civil Procedure Code, 
means ‘and’ and not ‘or’ and each of the conditions, 
mentioned in the section must be separately fulfilled. 

Further, under that section as regards the amount 
.or value of the subject-matter of the suit in the 
Court of first instance the material date is that of 
the institution of the suit. 

A certificate of fitness for appeal to the Privy 
Council cannot be granted under s. 110 unless these 
conditions are fulfilled, Ragenpra Kumar v Rasu 
BBHARI MANDAL. A. I R. 1931 P. O. 125; 35 O. W.N. 
669; 33 Bom. L, R. 934; (1931) M. W. N. 657; Ind. 
Rul. (1931) P. O, 189; 61 M. L. J. 273 P.C. 605 
is. 110—Appeal to Privy Council—'Sub- 

stantial question of law, meaning of. 

A ‘substantial question’ of lawins.110, Civil Pro- 
cedure Code, does not mean merely an ‘important’ 
question of law ; it means a question of law on which 
there may be a difference of opinion. AMRIT LAL 
v. BEHARI Lar. Ind. Rul, (1931) Lah 514 Lah. 2 
8.110—Court Fees Act (VII of 1870), 5 7 

(v) (dj—Appeal to Privy Council—Valuation of 

suit —Party cannot approbate and re-probate. 

The doctrine that a party cannot both approbate 
and re-probate applies to the case where he ap- 
peals to the lower Appellate Court upon a 
valuation inconsistent with the valuation upon 
which he seeks a certificate enabling him to appeal 
tothe Prfvy Council. - 

Where Court fee is payable upon the real or 
market value, a party, who suesin or appeals to a 
Vourt which would have no jurisdiction if the value 
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of the land exceeded Rs. 10,000, debars himself 
from claiming at a later stage to have the value of 
the subject-matter of the suitin the Court of first 
instance treated for purposes of an appeal to 
England as exceeding Rs. 10,000. `~ 

The value referred to in s. 110 of the Civil Procedure 
Oode is the real or market value and that where, under 
the Court Fees Act or otherwise, a plaint or mentoran- 
dum of appeal is not required to be valued according 
to the real or market-value, but is allowed or required, 
to be valued upon some other basis,the doctrine of “ape 
robate and  re-probate" does not apply. MARBEND- 
RANARAYAN Ray CHAUDHURI v. JANAKINATII Ray, 
58 O. 66; A.I. R. 1931 Oal. 417; Ind. Rul. (1931) Cal. 
622 Cal. 910, 
- S. 112, O. XLV, r. 7—Privy Council Rules, 

T. 9—Bombay High Court Appellate Side Rules, v. 

lli—Appeal to Privy Council— Power of High 

Court to change form of security —Exercise of such 

power, 

Under r. 9 ofthe Privy Council Rules, the High 
Court has jurisdiction not only to extend the time 
for making the deposit and for furnishing the secu- 
rity, but also to change the form of the Security. 

The High Court should, however, be reluctant to 
change the form of security except for good cause 
because the form of personal bond provided byr. 111 
of the Bombay High Court, Appellate Side Rules or 
even a mortgage bond is not in all respects as effective, 
as the deposit of cash or Government securities, 

Where the appellant wasa minor and the proper- 
ty of his guardian was under attachment so that it 
was impossible forhim to furnish the security in 
the form of cash or Government securities, and the 
appellant was prepared to pay the amount of ex- 
penses of translating, transcribing and indexing and 
transmitting to His Majesty in Council correct copy 
of the whole record under cl, (b) of. r. 7, the High 
Court allowed the appellant to give a surety who 
was prepared to execute a mortgage of his property in 
favour of the Registrar of the High Court as also a 
personal bond as provided by r.lll. REVANSHIDAYA 
BANGAYA v. GUDNAYA NINGAYA, 33 Bom, L. R. 487; A. I. 
It. 1931 Bom, 278; Ind. Rul. (1931) Bom, 326 

_. Bom, 438 
——— 88. 114, 117, O. XLVII, 1.1—Letters Patent 

(ALL), cl. 10—Application for review of judg- 

ment in Letters Patént Appeal, whether les. 

Held by the Full Bench (Mukerji, J., dissenting )— 
No application lies for review of a judgment 
passed in a Letters Patent Appeal. 

The procedure in a Letters Patent Appeal like 
the procedure in any other civil appeal is governed 
by the Oode. Buta Bench hearing a Letters Patent 
Appeal derives its jurisdiction to hear the appeal 
from .the Letters Patent and not from the Code. 

The right to apply for review isa right which like 
the right to appeal must be created by a definite 
provision of Statute. ABHILAKHI v Sapa Nanp, A. I 
R. 1931 All. 244; (1931) A. L, J. 187; Iud. Rul. (1931) 





All.456; 53 A. 535 All, 24. 
———— — s. 115. 
See Account SUIT 222 
See ARBITRATION Act, 1899, s. 4 (a) 850 


See Civi, PrRoCEDURE Cope, 1908, s. 2 (2) 654 
See Civit Procrpure Cops, 1908, s, 102 33 
s. 115—Multiplicity of-proceedings— Revision, 

Per Anantakrishna Ayyar, J.—Powers of revision 
van be properly exercised in cases where, but for the 
High Court's intervention, there would be multiplicity 
of proceedings, the time of the Courts would be 
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unnecessarily taken andthe parties put to unneces- 
sary expense. VAITHILINGAM PILLAI v. KANDASWAMI 
PriLLAr A. I. R. 1931 Mad. 1; 33 L. W. 210; 60 M. L. J. 
718; Ind. Rul. (1931) Mad. 663 Mad, 311 
—————$.115— Order refusing leave to sue in forma 

pauperis— Revision. . 
Antorder refusing permission to bring a suit as a 
pauper is subject to revision in an appropriate case. 
Obiter—There is no difference for the purpose of 
revision between an order refusing and one allowing 
permission to sue inform a pauperis. Ma Mya TEIN v. 
Ma Ox, 9 R. 8; A. I. R. 1931 Rang 129; Ind. Rul 
(1931) Rang 193 Rang 705 
S. 115— Orders under O. XXI, r. 58. 
See Civi, PRocgDURE Copr, 1908, O. XXI, rr. 58, 60 
666 





s. 115— Orders under O. XXI, r. 100. 

The High Ceurt can, under proper circumstances 
use its powers of revision under s, 115, Civil Procedure 
Code,to correct errors or illegalities of subordinate 
Courts’ in proceedings under O. XXI, r 101. 
INpuBHUSAN Das v. Hart CuaRaN MANDAL, 58 C. 55; 
A. I.R 1931 Cal. 585; Ind. Rul. (1931) Cal. 583 

Cal. 631 





S. 115— Other remedy open. 

There is no invariable rule of the Court to refuse 
to make use of its revisional powers in a case where 
there is another legal remedy open to the applicant. 
It is aquestion to bedecided, in the circumstances 
of each case, whether a Court will, in revision, go 
into the matteror relegate the party to a suit. 
INDUBHUSHAN Das v. HARI Cxaran MANDAL, 58 O. 55; 
A. I R.1931 Cal. 385; Ind. Rul. (1931) Cal. 583 

Cal. 631 
s. 115—Revision—Court setting up new case— 

Interference in revision. 

When thelower Court finds an entirely different 
case than that set up bya party, it is an irregularity 
which justifies interference in revision. TALLAPRAGADA 
Appa Rao v. Kasanar VENKAPPa, A.J. R. 1931 Mad. 
534; Ind. Rul. (1931) Mad. 653 Mad. 301 
————— S. 115— - Revision —Interlocutory | order— 

Order rejecting application for leave to appeal 

as pauper—Interference. 

An order refusing permission io appeal as a pauper 
is open to revision under s. 115, Civil Procedure Code, 
in a proper case. 

The word ‘case’ is wide enough to include 
any interlocutory order and even though there 
may bean appeal from the final decree, that consi- 
deration will not prevent (in a proper case) inter- 
ference in revision, Mauxa San BHwrE v Ko Isuaq 
9 R, 92; A. I. R 1931 Rang 131; Ind. Rul. (1931) 
Rang. 195, Rang. 707 
——— 5, 115—Revision—Misapprehension of facts. 

The High Court will interfere in revision where 
the lower Court has proceeded on a complete misap- 
prehension of the facts. S. R. A. R. M. Cuettyar FIRM 
v. A. L, 8. P. P.L Onerryar Fien, A, T. R.1931 Rang 
111 (2); Ind. Rul. (1931) Rang 22t Rang 832 
————— 5, 115—Revision—Other remedy open but 

decree ultra vires —Interference 

The fact that another remedy may be open to the 
plaintifis may be a ground for the refusal to exercise 
the discretion in a fit case, but that would not oust 
the jurisdiction of the High Court to interfere in cases 
where the Court below has acted entirely without 
jurisdiction. Knusunup Husain v. JANRI PRASAD, 





Ind. Rul. (1931) All. 545; A.I. R. 1931 All. 663; 53° 


A. 532 All. 801 


s. 115, 0. IX, r. 9—Dismissal for defauli— 
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Restoration without sufficient cause—Revision—Mere 

ullness,whether sufficient cause, 

Where a Oourt sets aside an order of dismissal 
for default without considering the evidence produced 
by the parties and without any reference to the plead- 
ings involved in the case, the order in question is 
vitiated by a material irregularity. 

A suit was instituted by a pardanashin lady as 
next friend on behalf of a minor. The case was ad- 
journed from time to time and the Court finally 
passed an order that the plaintiff should be ready 
with his evidence on a certain date and that no fur- 
ther indulgence would be granted. There was no 
appearance on behalf of the plaintiff on that date and 
the suit was dismissed. An application for restora- 
tion was supported by an affidavit which merely 
stated that on account of the minor's illness the 
mother could not make any arrangement for the due 
prosecution of the case. There was no mention in 
the affidavit that because of the illness of the son 
the mother found herself in sucha state of embarrass. 
ment as not to be able to send a person tothe head- 
quarters to instruct her legal practitioner, engaged in 
the case: 

Held, that the materials before the Court were in- 
sufficient to justify the setting aside of the order of 
dismissal. Mısır KRrsHaNA Saroop v. Misie Rag 
Banapur SINGH. L. R. 12 A. 142 Rev.; Ind. Rul. (1931) 
All, 527; A.I-R. 1931 All. 452; (1931) A. L J, 969. 

All, 431 
———— § 115, O, XXX, rr. 6, 7— Suit against firm 

—Partner's right to file written statement—Order 

refusing permission to file—Revision—' Case decided’ 

— Government of India Act, 1919, s. 107, 

In asuitagainsta firm ifany partner considers 
that his rights will notbe adequately represented 
by the other partner who has been impleaded or that 
his interest is adverse to that of the other partner 
it isonly just and fair thathe should be allowed 
to appear individually and resist the claim, 

_ An order dismissing an application by a partner 
in asuit against a firm for permission to filea 
written statement is a ‘case decided’ within the 
meaning ofs 115, Oivil Procedure Code, and can be 
revised by the High Court under that section. At 
any rate, itis open tothe High Courtto revise such 
an order in exercise ofits power under s.107, Gov- 
ernment of India Act, 1919. SITAL PRASAD v. PRAREY 
Lat, (1931) A. L J. 1212; A. I.R. 1930 All. 701 (2); 
52 A. 951; Ind. Rul. (1931) All. 470 All. 38 
m S. 117. See Cıvıl PRocspuRE Cope, 1908, s. 








2 2 

S.145—Sipurddar—Order for delivery w 

property-—Subsequent order for attachment without 
giving notice—V alidity. 

Where a sipurddar was directed by an order of 
Court to deliver certain property entrusted to him 
in Court on a certain date and while the said order 
was in force, the Court made an order for attachment 
of his personal property under s.145, Civil Proce- 
dure Code, without giving him any notice : 

Held, that the order for attachment was illegal. 

Noorder attachiug the personal property of a sipurd- 

„dar can be passed under s, 145, Civil Procedure Code 
: unless notice has been given to him. MAHADEO PRASAD 
v. OunaupRr. 8 O. W. N. 218; Ind. Rul. (1931) Oudh 
209; A. ee Oudh 311 Oudh 49 
—————S. z 
See O1vIL PROCEDURE Cope, 1908, s. 10 257 
See Civi, PRocEDURE Ooper, 1908, O. XXXIV, r. 8. (4) 
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——+—-s, 151, O. XLIII, r. 1 (f) —Inherent power of 
Court to set acide ex parte decrees— Order setting 
aside—Revision—Interference. 

The Court hasan inherent jurisdiction to overset 
its former order, striking out the defence and passing 
an ex parte decree against the defendant and the mere 
fact that the defendant hasa right of appeal under 
O. XLIII, r. Lol. (f), Civil Procedure Code, from the 
order striking off his defence does not preclude the 
Oourt below from exercising its inherent jurisdic- 
tion in setting aside an ex parte decree which had 
been wrongly or illegally passed. 

The High Oourt in its exerciee of the revisional 
jurisdiction is reluctant to interfere with an order 
passed by the Court below upon a technical ground of 
either an error of law or an irregularity of procedure. 
KALLAN v. NaNHE, A. I R. 1930 All. 701 (D; Ind. 
Rul, (1931) All. 551 All. 807 
O.I, r. 8. See DEFAMATION, 277 
O. |, r. 8—Representative suit —Deatl, of 

party in appeal — Abatement. 

‘Where there are numerous respondents, some of 
whom have been allowed under O. I,r. 8, C. P. O., to 
represent the others, the appeal does not abate if one of 
those persons, who are represented by the others, dies 
and the legal representatives of the deceased are not 
brought on the record within time; but the appeal 
abates if any one of the persons appointed to represent 
the others dies, and his legal representatives are not 
so impleaded. m 

The applieability of O. I, r. 8, Oivil Procedure 
Code, is not confined to proceedingsin the trial Oourt 
alone. The Appellate Oourt can resort to those pro- 
visions if in any case itis just and proper to do so, 
and the mere fact that a decree had been passed in 
favour of all the respondents, before an application 
under O. I, r. 8, is made, does not make any difference 
at all, though an Appellate Court will bechary to 
take action if an application under the rule had not 
been made in the trial Court, or if made, had been 
rejected. AFZAL-UN—NISA 2. Fayaz-up-Din, Ind. 
Rul, (1931) Lah.641; A. I, R. 1931 Lah. 6104 Lah, 657 

O. |, r. 8—Representative suit—Death of 
plaintiff —Abatement—A pplication. by person in- 
terested to be made party—Limitation—Article 
applicable—Dismissal of suit for default—Legality 

— Limitation Act (IX of 1908), Sch. I, Art. 181. 

Where a suit is instituted by a person on be- 
half of himself and other members of his community 
with the permission of the Court under O. I. r. 5, 
Civil Procedure Code, there is no abatement under 
O. XXII by reasons of the death ofthe plaintif. On 
his death, any other member of the community can 
apply tothe Court to be added as the plaintiff for 
continuing the suit. Such application is governed 
by Art. 181 ofthe Limitation Act and before the ex- 
piration of the periodallowed by that Article, the 
Oourt has no jurisdiction to dismiss the suit for de- 
fault, MAHOMED KANNI v. NAINAN MaAHORED, 33 L.W. 
604; 60 M. L. J. 659; Ind. Rul. (1931) Mad. 641; A. 
I. R. 1931 Mad. 590; 54 M. 770 Mad. 289 
0.1, r. 9, O. XXII, r. 4 (3)—Suit for sale 
against joint mortgagors—Death of one mortgagor 
—Legal representatives not impleaded—Suit, whe- 
ther abates 


others, legality of. : 
Tf durifg the pendency of a suit for sale 


against several joint mortgagors one of them dies 
and his legalrepresentatives are not impleaded with- 
in the prescribed time, the suit abates B0 far as that 
the deceased mortgagor's share in the mortgaged pro- 
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perty is concerned , but the whole suit does not abate 
and the plaintiff is entitled to a deeree for sale of the 
property ofthe mortgagors other than the deceased 
to recover a proportionate amount of the mortgage 
money. HAIBAT Suan v. BOHRA TARACHAND, A, I. R 
1931 All. 235; Ind. Rul. (1931) All. 463; (1931) A. L. 
J. 902, All. 31 - 

0. |, r. 10—Power to transpose pro forma 

defendant as plaintiff. 

Where certain persons who ought to have joined 
as plaintiffs are impleaded as pro forma defendants 
and a technical objection is raised on this ground 
the Court has power at any stage of the proceedings 
to remedy the defect under O.1r.10, Oivil Procedure 
Oode, by adding the pro forma defendants as co- 
plaintiffs and a such a course should always be adopted 
where it is necessary for a complete adjudication 
upon the questions involved in the suit and to avoid 
multiplicity of proceedings. BHUPENDRA NARAYAN V, 
Raseswar Prosan BHAKAT,. A, I. R, 1931 P. O, 162; 
35 O. W. N. 870; (1931) A. L. J, 566; 34 L.W. 1; 
Ind. Rul. (1931) P. C. 194; 54 O. L.J. 137; (1931); 
A. L.J. 865; 33 Bom. L. R. 1273; 61 M. L. J. 632; 58; 
I. A. 228 P. 0.610 
——— 90. Il, r. 2—Legacy —Executor agreeing to pay 
interest but declining to pay principal without 
succession certificate—Suit for interest— Subsequent 
suit for principal—Maintainability—A pplicability 


of 0. II, r. 2. 
Where an executor declined to pay the 
legacy to the residuary legatee until the latter 


produced a Succession Certificate but agreed to pay 

interest on the amount of the legacy and the legatee, 

after suing forinterest alone, instituted another suit 

n ue principal after obtaining a Succession Certi- 
cate : 

Held, (1) that in the absence of Suecession Certificate 
the plaintiff was notentitled to claim the principal 
amount from the executors (who had refusad to pay 
it without such certificate) and her omission to sue 
for it in the previous suit could not, therefore, bar the 
second suit under O. II, r. 2; 

(2) that asinterest was due under an independent 
covenant, the suit filed for itsrecovery could not bar 
the second suit forthe principal. DEYVANAI AMMAL v. 
MAHADEVA OHETTI, A.I.R. 1931 Mad. 313 Mad. 196 
——— 0 III, r. 2 (b), O. XXI, r. 89—Sale in execu- 

tion—Deposit by person looking after zemindari 

property of judgment-debtor—V alidity— Recognised 
agent, meaning of. 

A tender bya person who is neither an attorney, 
general or special, nora Vakil or mukhtar for the 
owner of immovable property sold does not comply 
withthe provision of O. XXI, r. 89of the Code of 
Civil Procedure and is consequently invalid. 

A person looking after the zemindart property of the 
judgment-debtorfrom time to time is not a person carry- 
ing on trade or business for the judgment-debtor and 
is not, therefore. his recognised agent within the mean- 
ing of O. III,r. 2 (b), Oivil Procedure Code. IBNE 
Hasan v. Din Dayan, (1931) A. L. J. 404; Ind. Rul. 
(1931) All. 552; A. I. R. 1931 All. 449 (2) All. 808 

O. ill r. 4—A ppointment of Pleader—Omission 
to fill up Pleader's name in vakalatnama—V alidity 
of proceedings-—Acceptance by Pleader—Effect— 

Procedure—Return of plaint, 

Where the name of the Pleader is, through 
oversight, omitted from the body of the Vaka- 
latnamah, there is no valid appointment; and the 
defect in the instrument cannot be cured either 
by production of parole evidence, which is in- 
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admissible or by the circumstance, that the 
Pleader has endorsed his acceptance in writing on 
the back of the Vakalatnama 

Where a plaint has been filed by a Pleader under 
such circumstances, the proper procedure is to return 
the plaint to the Pleader himself. Curra v Jaro. Ind. 
Rule (1931) AIL 534; (1931) A.L. J. 983; A I. R 


1931 All. 767 All. 566 
— —— 0. Vl, r. 2. See Conrraor Act, 1872, ss. 16, 19 
(A). 452 


——— O. VI, r. 10—A mend ment of plaint— Principles 

Plaints cannot properly be allowed to be amended if 
the amendment would change the fundamental cha- 
racter of the suit, should change a suit based on one 
legal relation into a suit based upon another one or a 
suit based upon one title into a suit based upon 
another title, when the plaintiff's claim on the second 
legal relation or title is time-barred on the date on 
which the application for amendment is made. 
VAITHILINGAM PILLAI v. KANDASWAMI  PILLAL. A. I. 
R. 1931 Mad. 1; 33 L.W. 210; 60 M. L. J. 713; Ind 
Rul. (1931) Mad. 663 Mad. 311 
——— O VI, r:10, O. XLI, r. 23, O. XLIII, r 1 (u) 
-~ Amendment of plaint—Amendment introducing 
' time-barred cause of action, propriety of —Dismissal 

of suit on merits disallowing amendment—Remand 

allowing amendment—Appeal, competency of— 

‘Preliminary point’, meaning of—Revision—In- 

terference to avoid multiplicity of suits. 

The plaintiff brought a suit for recovery of posses- 
sion of certain properties on the allegations that the 
properties belonged to the estate of the last male- 
holder, that they were in the possession of his widow 
as a life-estate holder, and that on her death the 
defendant took possession of the same: and as the 
reversioner to the last male-holder's estate the 
plaintiff was entitled to recover them. The 
plaintiff subsequently filed an application that the 
original relief may be granted to him on the ground 
thatthe properties were the stridhana of the widow 
and he was entitled to themas her nearest heir, but 
on the date of the application the period of limitation 
for instituting a suit for recoveryon that ground had 
expire?. The first Court disallowed the application 
and dismissed thesuit. The lower Appellate Court 
agreed with the trial Court in its findings on the 
merits but remanded the case for fresh disposal after 
allowing the amendment sought for. An appeal was 
preferred from the order of remand: 

Held, (4) the decision was not ona preliminary point 
and no appeal lay under O. XLIIT, r. 1 (u); 

(4) that though the order was not appealable the 
case was pre-eminently one for interference under s. 
115, Civil Procedure Code; 

(tii) that the Court acted erroneously in allowing 
the prayer for amendment as the new cause of action 
was barred by limitation on the date of the applica- 
tion for amendment. VarrHILINGAM PILLAI v XKANDA- 
SWAMI PILLAL A.I. R. 1931 Mad, 1: 33 L. W. 910; 
60 M. L. J. 713; Ind. Rul.(1931) Mad. 663 Mad. 311 
O. VIII, r. 6. See Surr Fon accounts. 195 
O. IX, rr. 2, 5—Failure to supply defend- 

ant's address—Dismissal of. suit, legality of—Plaint- 

tff's right to supply correct address within three 
months. 

Where the plaintiff fails to supply the correct ad- 
dress of the defendant, the suit cannot be dismissed 
under O. IX, r. 2. The proper rule applicable to such 
a case is O. IX,r. 5, and under that rule the plaintiff 
is entitled to furnish the address of the defendant 
within three months from the return made on the 
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previous summons that the same has not been served 
for want of correct address. ISHAR SINGH v. BISHAN 
SINGH, Ind. Rul. (1931) Lah. 620; A. I. R, 1931 Lah. 
655; 32 P L. R. 836 Lah, 524 


———— 0.1%, r. 5. See O1vit Procepvre Cone, 1908, 
O. IX, r. 2 524 
——— —— 0. IX, r. 9, See Civin PROCEDURE Cons, 
1908, s. 115 431 


——— 0. IX, r 9, O. XXI, r. 2— Execution of decree 
— Objection petition alleging adjustment—Dismissal 
for default—Fresh application, whether maintain- 
able—Dismissal of application for restoration— 
Appeal, : 

In execution proceedings the judgment-debtor raised 
an objection that the decree had been adjusted out 
of Court and he applied that the adjustment be cer- 
tified under the provisions cf O XXI, r. 2 of the 
Oivil Procedure Code. This application was dismiss- 
ed in default. Subsequent to the dismissal the 
decree-holder presented an application for execution 
of the decree by arrest of the judgment-debtor and 
in objecting to the execution of the decree against 
him the judgment-debtor presented an application 
which comprised two prayers: one to restore 
the application under O. XXI, r. 2, made by him and 
which had been dismissed in default and the other 
an objection to the execution of the decree against 
him on the ground thatthesamehad been &djusted 
The details of the adjustment were mentioned 
inthe application and the Court was requested to 
adjudieate on this objection in the alternative. The 
Court declined to entertain the application and the 
judgment-debtor appealed: 

Held, that assuming O. IX, r. 9, Civil Procedure 
Code, has no application to a petition under O. XXI 
r. 2, the second application made by the judgment- 
debtor wasin the alternative a fresh application 
which the Court was bound to entertain. Under the 
circumstances though no appeal lay against the order 
refusing to restore the previous proceedings dismissed 
in default, the lower Court should have adjudicated 
on the merits of the application. Laxupar Rar v 
Berra MALL-JAMAL Rar, A. I. R. 1931 Lad, 505 ' 
Lah, 
—— — — O. IX, r. 13. See Drorzg cH 

O. XII, r. 6—Admission of claim— Refusal to 
pass decree on admission—Discretion of Court— 
interference in appeal, 

According to the rule of procedure as embodied ; 
O. XII, r. 6, Civil Procedure Code, a ribang be 
made to the Court seized of a suit, for a judgment or 
order upon an admission alone; but the Court is not 
bound to give judgment in accordance with an admis- 
sion. The rule clearly invests the Court with a discre- 
tion as to the order or judgment which it would make 
onsuch admission Buaawan DIN TEWARI o, SHEORAJ 
80. W. N. 762; A. I. R. 1931 Oudh 321 (2; Ind Ral’ 
(1931) Oudh 313 Oudh 796 
—————- O. XVI, r. 1—8ummons to witnesses— Duty 0. 
Court to issue summons though application is 

belated and orders of Courtare not complied with, 

‘Under O. XVI, r. 1, Civil Procedure Code, it is the 
duty of the Court to direct the issue of a summons to 
a witness even after the date fixed for the filing of 
process fees, has expired, though it would be for 
the Oourt to decide at the hearing of the suit whether 
or not any further adjournment should “be allowed 
in the event of the witness or witnesses, for whom 
such belated summons or summonses had issued not 
having been served. The Court is not entitled to 
order that summons should not be issued, merely be. 
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cause the party had not complied with the orde! 
of the Court as to payment of the process-fees and 
diet money and his conduct was reprehensible. 
GHULAM MUHAMMAD v. RASUL BjBr, A. I. R. 1931 Lah. 
135; 32 P. L. R 31; Ind. Rul (1931, Lah. 627 Lah 579 
O. XVIII, r. 6. See OrvLI PROCEDURE CODE, 
ý 270 
O. XX, r, 19. See Surt vor accounts 195 
O. XXI, r. 2—Certification of payment by 
decree-holder—Limitation, 

There is no period of limitation for a decree-holder 
to certify paymentstohim. Therefore, when a decree- 
holder has made certification he is entitled to prove 
the payments evenif the payments were made more 
than 90 days prior tothe cortification. JorI PRASAD v, 
Baru Since, A I. R. 1931. All. 219; Ind, Rul. (1931) 
All. 522 All. 426 
— ——— Q. XXI, r. 2—Haecution of decree—Com- 

promise containing stipulations to be performed in 

- future, whether adjustment. : 

A compromise which contains some stipulations 
that have not been carried out but are to be carried 
out in future does not amount toan adjustment within 
the meaning of O. XXI, r. 2, Civil Procedure Code. 
Baxsur RAM v. Des Ras, 32 P.L. R. 365; Ind. Rul. 
(1931) Lah. 654; A. I. R. 1931 Lab. 608 Lah. 670 

0. XXI, r. 2 (3)—Criminal Procedure Code 

(Act V of 1898), s. 476—Penal Code (Act XLV of 

1860), s. 210—Execution of decree—Uncertified 

payment—Application for prosecution of decree- 

holder—Power of executing Court to hold enquiry 
into fact of paymentin order to make complaint 

—Power to stay confirmation of sale. 

Order XXI, r. 2(3), Oivil Procedure Cole, does 
not prohibit the Court executing a decree from 
holding an enquiry under s, 476, Oriminal Procedure 
Oode, into an alleged payment or adjustment with 
a view to file a complaint against the decree- 
holder for an offence under s. 210, Penal Oode. 

But the Court has, however, no power to direct the 
stay of the confirmation of the sale on the ground 
that the decree has been satisfied, though such 
satisfaction had not been recorded under O. XXI, 
r. 2,andthat the judgment-debtor has applied to 
the Oourt for the prosecution of the decree-holder for 
fraudulent execution. MEYAPPA OngTIYAR v.U. Ton 
Hra, 9 R. 104; A. I. R. 1931 Rang. 148; Ind. Rul. 
(1931) Rang. 201 Rang, 713 
L— CL O. XXI, r. 9. See LIMTATION Aor, 1908, Sog. 

I, ART. 166 493 
— — — O, XXI, r. 16. See PUNJAB SIKE Gurpwaras 

Aor, 1925, s. 12 183 
—— ——C— 0. XXI, r. 22—Issuing process without notice. 

Issuing any process forthwith without notice under 
O. XXI, r. 22, Civil Procedure Code, in a case coming 
under that rule cannot be said to be without jurisdic- 
tion merely on the ground of the failure to record the 
reasons forso doing under O. XXI, r. 22(2). RAJANI 
Kanta SAHA v. BMPEROR, 35 O. W. N. 228: 32 Or. b J. 
886; Ind. Rul. (1931) Oal. 564; A. I R. 1931 Cal, 
448; 58 O. 940: (1931) Or. Cas. 595 Cal. 244. 
O. XXI, r. 22 (2). See Pena Oops, 1860, 

244 


1908, s.4 











s. 353 
O. XXI, r. 29—8tay of execution pending 
suit in same Court against decree-holder—' Same 
Court’, meaning of—Procedure—Stay, whether to be 
ordered in suit or execution proceedings— Discretion 
of Court as to security. 
Order XXI, r, 29, Civil Procedure Code, refers to ihe 
Court in which a suit is pending against the holder of 
a decree of such Court, and has no reference to the por- 
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sonality of the Judge presiding over such Court. 
Therefore, when there are two or more Judges at- 
tached to a Court an order under O. XXI, r. 29 can 
be made, even if a suit is pending in the Court before 
one of the Judges of the Court and execution proceed- 
ings are pending before another Judge of the same 
Court. à i 
Further, if the execution of a decree is transferred 
for execution to another Court, and a suit is brought 
in the Court in which the execution proceedings were 
first started against the holder of a decree of that 
Court, the Court in which the suit is brought would 
have jurisdiction to pass an order under O. XXI, r. 29, 
though the execution proceedings may be actually 
pending before another Judge to whom. tle execution 
proceedings may have been traneferred by the Court. 
The Courtin which the suit is pending is the Court : 
wich has jurisdiction to pass an order under O. XXI, 
r. 29. 
. Under O. XXI, r. 29, Civil Procedure Code, the 
Court has ample discretion in passing an order, as 
to the terms on which the execution of the decree 
could be stayed until the pending suit has been de- 
cided. Narstpas NATHUBHAI v. MANHARSING AGARSING, 
33 Bom, L. R. 3:0; A. I. R. 1931 Bom. 247; Ind. Rul. 
(1931) Bom. 347 Bom 507 
LLL O. XXI, r. 35. See VIDENOE, Act, 1872, s.. 
114 181 


LL 0. XXI, r. 57—Limitation Act (IX of 1908), 
Sch. I, Art 182 (5)—Attachment of decree—Dis- 
missal of application for execution while applica- 
tion to execute attached decree is pending—Attach- 
ment, whether ceases- Application to execute attach- 
ed decree, whether step-in-aid of execution of 
original decree. sqrt 
A obtained a decree against B and in execution of 

that decree attached a decree obtained by B against 
C, and applied for execution of the latter decree. 
On the 26th February, 1924, while his applieation for 
execution of the latter decree was pending, his 
application for execution of the former decree was 
dismissed for default. The other application was 
also dismissed for default on the 5th December, 1924, 
Applications for execution of the attached deeree were 
made on the 26th May, 1926, and the lst August, 1928, 
and that decree was fully executed. An application. 
was made on the 14th April, 1930, for execution of 
the decree against B for the balance due. B con- 
tended that on the dismissal of the previous appli- 
cation on the 26th February, 1924, for default, the 
attachment came toanend, all the subsequent pro- 
ceedings were illegal and the last application was, 
therefore, time-barred: : 

Held, (1) that O. XXI, r. 57, O. P. O., did not apply 
to the case and the attachment of the attached 
decree could not terminate as the execution proceed- 
ings in theattached decree still continue d; 

(2) that, atany rate, the application for the exe- 
cution of the attached decree by the, attaching 
decree-holder was a step-in-aid of execution of the 
decree in execution whereof the attachment had 
been made and the last application was not, there- 
fore, time-barred. BisHAN SAHAI v. ANIR Sınan, Ind. 
Rul, (1931) Lah. 651; A. I. R. 1931 Lah.705 


Lah. 667 
- O. XXI, r. 58. See ESTOPPEL 201 
O. XXI, rr. 58, 





60—Execution of decree— 
Claim by third party —Dismissal of claim on ground 
of title without deciding question of possesston— 
Legality—Revision—£nterf erence. "a 

In proceedings taken consequent io an objection 
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under O. XXI, r. 58, O. P. C, the only question be- 
fore the Court is the question of possession and its 
nature. The question of title or the intention of the 
judgment-debtor in transferring the property to the 
objector does not directly arise. 

Where the Court dismissed a claim under O. XXI, 
r. 58, Civil Procedure Code, by a transferee from the 
judgment debtor on the ground that the transfer was 
effected to defraud the judgment-debtor, without going 
into the question of possession : 

Held, that the Court acted with material irregular- 
ity-in deciding a matter which did not arise before 
it and not deciding the real issue which it should have 
decided, and it was a proper case for interference in 
revision under s. 115, Civil Procedure Oode, even 
though the claimant had another remedy open by 
way of suit. Imam Din v. Matara Das, Ind. Rul 
(1931) Lah. 650; A I.R. 1931 Lah, 666 Lah. 666 
——— — O. XXI, r. 63, O. XXXIV, r. 14 (2)- Equit- 

able mortgage—Mortgagee obtaining simple money 
decree without impleading transferees and subsequ- 
ent incumbrancers—Attachment—Objection by trans- 
feree—Suit by mortgagee under O. XXI, r. 63—Scope 
of suit —Effect of not impleading transferee and 
not obtaining decree for sale in prior sutt. 

Though a suit under O. XXI, r. 63, Civil Procedure 
Code, is in the nature of an appeal in so far 
as it is the only remedy prescribed against an order 
granting or rejecting a claim petition under the pro- 
ceeding rules, yet it would not be correct to say that 
the suit is confined to the question whether the order 
in the execution proceedings was correct. It is of a 
comprehensive character and the plaintiff can establish 
therein the claim made by him in the execution pro- 
ceedings as well as other consequential reliefs. 

In view of the provisions of O. XXXIV, r. 14 (2), 
Civil Procedure Code,in the province of the Punjab 
at any rate asthe Transfer of Property Act isnot in 
force, a decree for sale is not a necessary preliminary 
to the sale of the equity of redemption atthe instance 
of the mortgagee in all circumstances. 

A executed a promissory noteto B and secured the 
amount by anequitable mortgage. B sued upon the 
promissory note andobtainedja simple money decree 
without impleading subsequent mortgagees and C to 
whom A had transferred the property. B sought to 
attach and sell the property. C objected and the 
attachment was released. B instituted a suit under 
O. XXI, r. 63, Civil Procedure Code, for a declaration 
that he was entitled to sell the property free from all 
incumbrances : 

Held, that the fact that B had not impleaded C in 
the prior suit and had not obtaineda decree for sale 
was not fatal to his claim; the suit under O.XXI, r. 63, 
though not one for sale in form, was in substance of 
that character and B wasentitled to the declaration 
prayed for. ABDUL Aziz v. ALLIANOE BANK OF BIMLA, 
Ind, Rul. (1931) Lah, 551; A. I. R 1931 Lah. 483 

' Lah. 215 
O, XXI, r. 66 (2) —Power to notify encum- 
brances. 

In proceedings for executionof a decree obtained 
by a pusine mortgagee, the Court has power under 
O. XXI, r, 66 (2) (c), Oivil Procedure Code, to 
notify the existence of prior encumbrances, though 
it has no power to order the sale to be made 
subject to such encumbrances, if the decree does 
not contain any such direction. MaTHURA Prasap 
v. GnausnrAM Das, 8 O. W.N. 179; A. I. R.1931 Oudh 
157; Ind. Rul. (1931) Oudh 319 Oudh 767 
Q. XXI, r, 66 (2) (e)—Proclamation of sale 


132—59 
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—Value of properties—Stating merely prices given 

by decree-holder and judgment-debtor, legality of. 

It is desirable that an enquiry should be made by 
the Court executing a decree, for the purpose of ar- 
riving at afairly accurate valuation of the property 
to be sold in execution, and to state the value so de- 
termined in the sale proclamation. It is, however, 
not necessary that it must be done in every case. The 
Court might, in the circumstances of a particular 
case, be justified in stating two separate valuations 
of the property to be sold, as given by the decree- 
holder and the judgment-debtor, as it may not be 
possible, even on an elaborate and careful enquiry, 
to estimate the value, with any degree of accuracy, 
and state the valuation in the proclamation of sale, 
So as to satisfy strictly the requirements of the law, 
as contained in O. XXI, r. 66 (2) (e)  DEBENDRA 
Nars SADHUKHAN v. RApHA Kissen, [58 O. 577; 35 C. 
W. N. 142; A. I. R. 1931 Oal. 520; Ind, Rul. (1931) 


Cal. 607 Cal. 687 
—.— —QO,. XXI, r. 89. See Orvin Procepurz Cops, 
1908, O. III, R. 2 (b 808 


of deposit. 

Applications under O, XXI, r. 89, Civil Procedure 
Code, are governed by Art. 166 of the Limitation Act. 

Under the Civil Procedure Code itis only on the 
date whea the bid is accepted aud a declaration is 
made about a person being a purchaser, which 
declaration is to be followed immediately with the 
deposit of one-fourth of the purchase-money, that the 
sale can besaidto have been completed and the 
starting point of limitation for an application under 
r.89 must, therefore, be the date of such declaration, 
and depositand not the date when the bid was made. 
Kanwat RAM v. GURDEI, 8 O.W. N. 633; Ind. Rul. 
(1931) Oudh 263; A. I. R. 1931 Oudh 291 Oudh 263 
-—— ——Q. XXI, rr. 89, 9O—Sale under mortgage- 

decree —Attaching creditor s right to apply for setting 

aside sale under O. X XI, r. 89—' Person interested'— 

‘Title acquired before such sale". 

Though the holder of a money-decree who has 
attached immovable property before it was sold by 
the mortgagee decree-holder is a person whose ‘inter- 
ests are affected by the sale’ within the meaning of 
O. XXI, r.90, Oivil Procedure Code, he is nota per- 
son holding an interest ‘by virtue of a title acquired 
before such sale’ and cannot apply to set aside 
a sale under O. XXI, r. 89, Civil Procedure Oode. 
PURSHOTTAM GokurL GUJAR v. SUNDAR RAYAJI GUJAR, 
33 Bom. L. R. 455; 55 B. 239; A. I. R. 1931 Bom, 277; 
Ind. Rul. (1931) Bom. 321 Bom, 433 
——— —Q. XXI, rr. 89, 92 (2), 93—Hxecution sale 

—Application by person holding mortgage prior to 

sale but after attachment—Applicants for rateable 

distribution of sale-proceeds, whether entitled to 
notice—Omission to give notice, effect of. 

Where property is sold in execution of a decres 
and a person who had obtained a mortgage from the 
judgment-debtors of the property prior to the sale 
but after the attachment of the property, applies 
under O. XXI,r. 89, Civil Procedure Gode, for setting 
aside the sale, decree-holders who had applied for 
rateable distribution of the sale proceeds have no 
such direct or proximate interest as to make them 
persons affected thereby and are, therefore, got entitled 
to notice under O. XXI, r. 92 of the Code, At the 
most the omission to give notice to such deoree-holders 
is & mere irregularity which does not affect the 
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validity of the order setting aside the sale and such 

order is binding on them for purposes of O. XXI, r. 93. 

RAMNATH.OHUNILAL v. GRANDHI Satrirazy, (1931) M. 

W. N.423; A.I. R. 1931 Mad. 465; Ind. Rul (1930) 

Mad, 637; 31. L. W. 824 Mad. 141 

-O. XXI, r. 90--Exécution | sale— Material 
irregularity—Right of auction-purchaser to apply 
for setting aside sale—Person whose interesis are 
affected by the sale, meaning of. 

The expression’ ‘any person whose interests are 
affected by the sale’ in O. XXI, r. 90, Civil Procedure 
Code, is not confined to persons whose interest in 
the property sold existed independently of the sale, 
butis wide enough to include the auction-purchaser. 
An auction-purchaser, therefore, is competent to 
‘make ‘an application under O. XXI, r. 80, Civil 
Procedure Code, to -fet aside a sale on the ground of 
material icregularity in publishing-or conducting 
it. Pritam Sincu v, Fies Ninar OHAND-GOPAL Das, 
Ind. Rul. (1931) Lah 621; A. I. R. 1931 Lah 630 

| . i Lah 525 
~—— 0O. XXI, r. 90 —' Interest, whether includes 

. pecuniary or other interest. . 

' The expression ‘persons whose interests are affected 
by .the sale’ in O. XXI, r. 90, Oivil Procedure Code, 
includes persons with pecuniary or other interest. 

Where.amortgage decree was passed against 
several judgment-debtors and the sale of the proper- 
ty ofa judgment-debtor was postponed in considera- 
tion of some payment, until the sale of the proper- 
ties of. other judgment-debtors andthe properties -of 
the other judgment-debtors were sold for inadequate 

rices: 

F Held, thatthe judgment-debtor the sale of whose 
property had been postponed was a person whose 
interests’ were affected by the sale. BIBI MrHDATUN- 
NISSA v. SEWAK Ram; Ind. Rul. (1931) Pat. 271; AI. R. 
1931 Pat. 217. : Pat. 111 
O.XXI, rr. 92 (2), 93. See Orvin PROGEDURR 

Cope, 1908, O. KAT, n. 89 141 
O. XXI, r. 93—Decree-holder. purchaser— 

Partial dispossession by stranger claiming paramount 

title—Judgment-debtor not making: representation. 

regarding title—Decree-holder, whether entitled to 
refund of proportionate purchase money—dJoint 
judgment-debtors —Execution against property of one 

—Right of others to object. 3 < 

Wherea decree-holder attached and sold certain 
property of the judgment-debtors and purchased the 
property himself, but subsequently he lost one-half 
of the property owing to a third party successfully 
establishing his title to the same and it appeared 
that the judgment-debtors had at no time made any 
representation regarding their title to the entire 
property: 
` Held, that the decreee-holder purchaser could not 
recover one-half of the purchase money from the 
judgment-debtors. 

"Where the decree is a joint one, any one ofthe 
judgment-debtors may object to the execution, 
although for the time being his psrsonal property 
has not been attached. ANAND Krisunav. KISHAN 
Devr, (1931) A. L, J 228; Ind. Rul. (1931) All. 513: A. 
I. R. 1931 All. 377,53 A. 496 All, 417 
¿——— O. XXI, rr. 97, 98. See LIMITATION Act, 

1908, Sox. I, Art. 11-A- 844 
O.«XXI, rr. 98, 100—Deeree for possession 

—Judgment-debtor setting up strangers as tenants— 

Claim against delivery of possession—Ejectment, 
‘ dphat constitutes— Pérsons absent—Right to present 

claim under O, X XI, v. 98~-Tenants, whether bound 
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by decree against landlord—Right to resist delivery 

of possession. ; 

Tenants or servants of a judgment-debtor unless 
they are occupancy tenants are bound by a decree 
for possession decree against tho judgment-debtor. 

Where persons ejected from certain land are 
absent from the scene of execution, they cannot be 
said to be ejected. ; 

Where certain tenants of a judgment-debtor are 
dispossessed much later than the delivery of posses- 
sion to the decree-holder, O. XXI, rr. 98 and 100, Civil 
Procedure Code, do not apply and the Court hes no 
jurisdiction to pass an order under O. XXI,r. 160. 
The tenants have their general remedy in law if 
they are wrongly dispossessed. 

Order XXI, r. 98, Civil Procedure Code applies 
only to persons who have rights of their own and who 
are not bound by the decree. Order XXI, r 98, 
therefore, does not apply to tenants of a judgment- 
debtor who are not occupancy tenants. 

Where a judgment-debtor taking advantage of the 
fact that certain persons were not parties tothe suit 
sets them up after the execution proceedings to put 
forward afalse case of tenancy and prevent the 
decree-holder from reapingthe benefit of his decree, 
the High Court can in revision interfere and set aside 
the order of the lower Court allowing the claims of 
such persons TALLAPRAGADA Avra Rao v. KAsANGI 
VENKAPPA, A. I. R., 1931 Mad. 534; Ind. Rul. (1931) Mad.. 


653 Mad. 301: 
O.XXI, rr. 99,100. See LIMITATION Act, 

1908, Sca. I, Art. 11-A 844. 
——— —-Q. XXI, rr. 100, 101— Dispossession of co- 

sharer—Claim to joint possession —Applicability of 

rr. 100, 101—Order directing restoration of posses- 
sion of definite share, legality of—Sub-purchasers 
impleaded more than thirty days after notice of 
sub-purchase—Limitation—Limitation Act (IX of 

1908), s. 22, Sch. I, Art. 165. 

Order XXI, rr 100and 101, Civil Procedure Code, 
are not confined in their application to cases of exclu- 
sive possession but are applicable to cases where 
joint possession is alleged. 

In proceedings under O. XXI, rr. 100 and 101, 
Civil Procedure Code, the Court is not concerned with: 
title and it has, therefore, no power to order a co- 
sharer of the judgment-debtor who has been dis- 
possessed, to take possession of his particular share.. 
It can only put him in joint possession. It does not 
make the slightest difference that the parties are not ` 
subject to the Mitakshara but to the Dayabhaga 
School of Hindu Law, : 

An application under O, XXI,r. 100 was presented! 
within thirty days of dispossession,against the plaint- 
iff auction-purchaser. The latter gave notice to the 
applicant that certain portions had been sold by him 
to third parties. After a period of more than thirty 
daysfromthe date of receiving such notice the 
applicants applied for impleading the sub-purchasers 
as parties. They were so impleaded and the applica- 
tion was allowed: 

Held, that the application was not barred by 
limitation and the order was not open to any criticism 
on that ground. INDUBHUBHAN Das. v. lMARICHARAN 
MaNDAL, 58 0.55; A. I. R. 1931 Cal. 385; Ind. Rul. 


(1931 





(1931) Cal. 583 Cal. 631 
—— ——O. XXI, r. 103. 
See ESTOPPEL 201 


See Limitation Aor, 1908, Scu. I, Art, 11-A 844 
O. XXII, r. 4, See OIWIL PRooEDURE OODE, 
1908, O. I, &. 8 657 
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— — — 0. XXII, r. 4—Pre-emption 
vendees with distinct shares-—Death 
vendee-respondent— A ppeal, whether abates 
whole. É 
Where inan appeal by the pre-emptor in a suit 

for pre-emption in respect of a sale of land to several 

vendees in distinct shares one of the vendees (respond- 
ents) died: : 

Held, that theappeal did not abate aS 2 whole 
but only to the extent of the share of the deceased 
vendee, BISHEN SINGH v. KARAM ILAHI, 32 P. L. R. 7; 
Ind. Rul. (1931) Lah. 719 Lah, 895 
——— —Q. XXII, r. 4, O. XXXIV, r. 1— Mortgage suit 

—Several defendants—Abatement of appeal against 
one mortgagor, whether causes abatement of appeal 
as a whole--Necessary parties—Indivisibility of 
mortgage—Death of party—Right surviving to 
another party—Application for substitution, whether 
necessary. 

“Order XXI, r. 2, Civil Procedure Code,contem plates 
cases where the right to sue survives against the 
Surviving defendant in his own capacity and not as 
the legal representative of the other defendants. 
Where the right-to sue survives against the surviving 
defendants in their capacity as répresentatives of the 
deceased defendant the case comes under r. 4, O. 
XXII, and an application for substitution within 
the period of limitation is necessary. 

The combined effect of O. I, r. 9, and O. XXXIV, r.], 
Civil Procedure Code, in so far as mortgages are 
concerned is that all persons whose rights and 
interests may be adjudicated upon and determined in 
the suit ought to be added as parties, but failure to 
add one or more of such persons should not have the 
effect of defeating the suit, if the Oourt in their 
absence can deal with the matters in controversy 80 
far as regards the rights and interests of the parties 
actually before it. Whether the Court can do so or 
not must depend upon whether the presence of those 
not added is essential to enable the Oourt to adjudi- 
cate onthe rights and interests of those actually 
before it. 

The general principle of law is that a mortgage is 
indivisible; but this is notan invariable rule of law. 
Tf the share of each of the mortgagors is defined by 
law there is no reason why the mortgagee cannot give 
up his mortgage lien on the share of any one of the 
mortgagors by making a proportionate deduction of 
the mortgage money and enforce his mortgage for 
the balance as against the shares of the other heirs 
who are on the record. 

Therefore, the question whether abatement ofan 
appeal against one of the mortgagor-respondents 
causes abatement of the appeal as a whole against all 
the mortgagors depends entirely upon the view whe- 
ther under the circumstances of the case a mortgage 
decree can be passed against the remaining respond- 
ents. Ifthis can bedone the abatement of the appeal 
as against one of the respondents does not necessarily 
have the effect of abatement of the appeal as a whole. 
WALEYATUNNISSA BEGUM v. CHALAKHI, 12 P.L. T. 28; 
A.I R. 1931 Pat. 164; 10 Pat. 341; Ind. Rul. (1931) 
Pat. 260 Pat. 100 
o. XXII, r. 4 (3). See Orvin PROCEDURE 
Cops, 120? ,O.I, n. 9 31 
O. XXIII, r. 1—Appeal—A ppellant's “right to 

withdraw. 

Where no cross-objections have been filed by the 
respondent, the appellant has an absolute right to 
withdraw hisappeal at any time before judgment, 
his onlyliability beingto pay costs. KANHAYA Lan v. 
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Parras OHAND, (1931) A L. J. 232. All, 194. 
————— 0, XXIII, r. (1)—A pplication for  Probate— 


Withdrawal—Fresh application for. Letters of 
Administration —Maintainability—A pplicability óf 
O. XXIII, r. (D—Inference of permission to 
file fresh application from circumstances. 

The appellant put in an application for a Probate 
but finding it incomplete withdrew it and filed a 
fresh application for Letters of Administration with 
reference to the same Will. The Additional District 
Judge to whom the latter application was presented 
held it to be barred by the provisions of O. XXIII, 


r.1, Oivil Procedure Code, as, the frst application 


was not withdrawn with permission to file a fresh 


application : M 
Held, thatthe provisions of O. XXII, r. 1, Civil 
Procedure Code, were not applieable to the case and 
that,in any case, the consent of the Court should have 
been presumed in view ofthe circumstances in which 
the first application for Probate was withdrawn. 
Gavri Mar v. VERoo Mat, Tad. Rul. (1931) Lah. 860 
Lah. 224 
— O. XXIII, r. 1 (2)—0rder allewing withdrawal 
— Contents —Grounds —Interference 4n revision. 

. An order under O. XXIII, r. 1 (2), Civil Procedure 
Code should be in such terms as to make it possible 
for the High Oourtto be satisfied that there was, prima 
fucie at any rate, proper ground for the Court's order. 

The fact that “no harm will come toany party if the 
status quo is restored, while it may be relevant for 
consideration, is by no means a primary reason for 
passing such an order. . : : 

Orders under O. XXIII, r. 1 are not to be lightly 
passed and when passed are not to be lightly set aside. 
But the latter proposition presupposes that there is 
ground for believing that the learned. Judge has 
applied a judicial discretion to the point before him 
for decision. Bansi DHAR v. BITOLA, A. I. R. 1931 All. 
19; Ind. Rul. (1931) All. 468 All. 36 
O. XXIII, r. 3, See Orvin PROCEDURE cona; 


1908, 5.47 
O. XXX, rr. 6, 7. See OrviL PROCEDURE Conk 
3 


1908, s. 115 
— —90. XXXIII, rr. 2, 38—A pplication to continue 
suit in forma pauperis—N on-presentation of original 
plaint by plaintiff, effect of. 
. If a plaint has been validly presented in a Court and 
an application is made by the plaintiff to continue the 
suit in forma pauperis, it cannot be dismissed on the 
ground that the plaint was not presented in person 
asrequired by O. XXXII, r. 3, Civil Procedure 
Code. The proper procedure in sucha case is to see if 
the plaint discloses a cause of action and issue notice 
to the Government to see if the pleintiff is really 
a pauper and, if the same is found, to allow the 
plaintiff to continue the suit in forma pauperis. 
PaPATHI AMMAL v. KARUPPIAH Privat, (1930) M. W. N. 
583; A. I. R. 1931 Mad. 418; Ind. Rul. (1931) Mad. 648 
Mad.296 
O. XXXI, r. 5—Orders under— Revision. See 
Civit, PROOEDURE Cone, 1908, s. 115 705 
O. XXXIV, r. 1. See.Orvin Procepure Cops, 
1908, O. XXII, n. 4 100 
-O. XXXIV, r. 1—Orders under—Revisiou. 
See CIVIL PRocEDURE OODE, 1908, s. 115 707 
-——Q.XXXIV, r. 6—Mortgage—Suit against 
mortgagor and surety—Decree—Procedure—Proper 
stage for passing personal decree agargst surety. 
Where a person executes a mortgage and others. 
who aie not interested in the mortgaged property 
join inthe execution of.the deed undertaking pere. 
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sonal liability, a personal decree can be passed under 
O. XXXIV, r. 6, Civil Procedure Code, not only 
against the mortgagor but also against the other exe- 
cutants, after the sale of the mortgaged property. It 
is not necessary that a simple-money-decree should be 
passed against the latter in the first’instance. 'TULsI 
Prasan v. Dip PRAKASH, (1931) A, L. J. 558; Ind. Rul. 
(1931) All. 529; A. I. R. 1931 All, 631 All, 561 
——— —O. XXXIV, r. 8 (4)—Redemption — suit— 

Failure to pay amount —Defendant's Tight to apply 

for sale—Final decree for sale— Power of Court to 

annul such decree—Inherent powers. ` 

Under O. XXXIV, r. 8 (4), Civil Procedure Code, it is 
open to the defendant in a mortgage suit toask on the 
failure of the plaintiff to pay the mortgage amount 
as directed by the Court, that the mortgaged property 
or a sufficient property thereof be sold, even though 
ihe preliminary decree does not contain any direction 
for such sale. 

The Courthas noauthority to annula final decree 
passed in favour of a party in due process of law in 
the exercise .of an assumed inherent jurisdiction 
under s.151 ors, 152, Civil Procedure Code. 

Section 151,  Oivil Procedure Code, does 
not confer a new power in the Court, but 
makes a statutory recognition of the inherent power 
of the Court to do certain things ex debito justitia. 
Murassih Bank Lrb. v. SUBHAN Urras, Ind. Rul. 
(1931) All. 530; A. I. R. 1931 All. 497 All. 562 
ini O. XXXIV, r. 14 (3). See Orvis PROCEDURE 

Co»z, 1908, O. XXT, r. 63 215 








— O. XXXIX, r. 1. See U. P. Lanp REVENUE 
Acr, 1901, ss. 111 (1) (d), 112 42 
— ——O. XLI, r. 1. 


A See OIVIL PROOEDURE Copz, 

1908, s, £0 - 634 
———O. XLI, r.1—Second appeal—Presentation— 
Filing copy of translation of original decree with 
memorandum of appeal, whether sufficient. 

Where the original decree is in English and the 
translation of the same is not signed by the Judge 
but by the Translator alone, the filing of a certified 
copy ofthe translation is not a sufficient compliance 
with the provisions of O. XLI, r. 1, Civil Procedure 
Code. Ser Dir, Kian v. Samunpar Kuan, 12 Lah. L. 
J. 305; 32 P. L, R, 127; Ind, Rul, (1931) Lah. 515 





Lah. 3 

———-O. XLI, r. 5.. See U, P. Lanp REVENUE ACT, 
1901,55. 111 (1) (bY, 112 42 
——— O.XLI, rr. 11, S1—Appeal — Summary 


dismissal—Judgment, contents of. 

Anorder dismissing an appeal summarily under 
O. XLI,r. 11, Oivil Procedure Code, should comply 
with the provisions of O. XLI, r. 31 of the Code. 

Where an orderranas follows : 

“The facts are laid out in the judgment of the 
lower Court, The decision is a reasonable one, and 
asa Court of Appeal I am not justified in going 
againstit. Rejected summarily:" 

Held, that the order did not comply with the 
requirements of law. Duaram Dass v. SHANKAR AHIR, 
A.I. R. 1931 All. 589 (1); 53 A, 528 All. 200 
— O. XLI, r. 19—Appeal~Dismissal for 

default—Application for restoration—Duty of 

Court to allow applicant to substantiate his plea, 

Where an appeal is dismissed for default of 
appearance and the appellant applies for restoration 
of the appeal onthe ground that he was illon the 
date of hearing, he must be given an opportunity to 
substantiate his plea. The application cannot be 
rejected summarily without giving him such sn 


opportunity. Goran SINGH v. Firm  KaNsHI RAM- 


INDIAN CASES. . 


[193] 


Civil Procedure Code—contd. 
Bri Lat, 31 P. L. R, 969; Ind, Rul. (1931) Lah.517 | 


Lah, 5 
——O XLI, r. 23. 
See OrviL Procepure Copr, 1908, s. 96 78 
See Civin Procepurs Cong, 1£08, O. VI,g.10 311 
—-——O. XLI, r. 23—'Preliminary suit', what 
constitutes, p 
Per Reilly. J.—When a Court has disposed of tbe 
whole suit as it stands before it, it cannot be said that 
the disposal was on a preliminary point merely because 
it has not dealt with the further issues, which might 
have arisen ifthe suit had been framed otherwise 
originally or if an amendment of the pleadings had 
been allowed later in the history ofthe suit. VAITHI- 
LINGAM PILLAI v. KANDASWAMI PILLAI A. I. R. 1931 
Mad.1;33 L. W. 210; 60 M. L. J. 713; Ind. Rul. 


(1931) Mad (63 Mad, 311 
—-—O. XLI, r. 27. See Orvin PROOEDURE Cons, 
1908, s 107 259, 721 
O. XLI, r. 27—Admission of ad- 


ditional evidence—Courts should not be too techni- 

cal. 

The Appellate Court should not take an extremely 
technical view ofits duty to exclude further evidence 
inappeal. It should permit the appellant to pro- 
duce such evidence if it is necessary for the ends of 
justice, KAMESHWAR SINGH BaHADUR, v. HIRDAY SINGH, 
12 P. L. T. 79; A. I. R. 1931 Pat. 181; Ind, Rul. (1931) 


Pat, 283 Pat. 363 
—— — — O. XLV, r. 27—Appellate | Court— Power to 
adduce additional evidence. ; 

The Appellate Court has power to allow additional 
evidence which had not been produced at the trial. 

Further evidence which had not been prcduced at 
the trial for the reason that it was not then in 
existence, could be brought on to the record and 
admitted under O. XLI, r. 27, Civil Procedure Code, 
by the High Court, 

Rules of procedure are not made for hinderiug 
justice. Meur Fazio v. WALI Musamman, 31 P.L, R. 
1012; Ind. Rul. (1931) Lah 518 Lah. 6 
———— O. XLI, r. 33—Appellate Court—Power to 

pass decree in favour of respondent against co- 

respondent. 

A borrowed a sum of money from B. B trans- 
ferred the debt to G. C sued A and B. The trial 
Court passed a decree against A for half the amount 
and a decree against B for the other half, holding that 
B wasentitled only to half the amount. C appealed. 
The Appellate Court held that the money belonged 
entirely to B but refused to pass a decree for the 
whole amount against A holding that it had no 
power to do so on the ground that C had not putin 
appearance: 

Held, that the Appellate Court had power under O. 
XLI, r. 33, Civil Procedure Code, to pass a decree for 
the entire amountagainst A even though C had not 
put in appearance. Patiram v. SADASHEO, A. I. R. 
1931 Nag. 97; Ind, Rul (1931) Nag. 107 Nag. 459 
O. XLI, r. 66:2». See MORTGAGE 803 
—— — 0. XLIII, r. 1 (f). See Civin Procepure Cops, 

1908, s. 151 807 
———— O. XLIII, r. 1 (uU). See OIvIL Procepurx CODE, 

1908, O. VI, r. 10 311 
— O. XLIV, r. 1—Application for leave to , ap- 

peal in forma pauperis—Order issuing notice— 

Effect—Respondent’s right to show that case does 

. not fulfil requirements of O. XLIV, r. 1. 

Held by the Full Bench—After a notice is issued to. 
show cause why the application for leave to appeal 
in forma pauperis should not be granted, it is open 
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to the opposite party to show that the case did not 
satisfy the proviso to O. XLIV, r. 1, Civil Proce- 
dure Code, in other words thatit was not shown that 
the decree was contrary to law or to some usage having 
the force of law or was otherwiseerroneous or unjust, 
Kulwant Sahay, J.—The order directing the 
isdue of a notice does not decide the question finally ; it 
only shows that the Oourtin issuing the notice was 
satisfied that there was a prima facie question which 
ought to be heard and decided under O, XLIV, r.1 
and in calling upon the opposite party to show cause, 
the Court could not preclude him from showing that 
the case did not comply with the provisions and was 
not a fit case in which leave ought to be granted. 
Wort, J.—It would be unjust and, therefore, unlaw- 
ful to finally decide in the application for the issue of 
arule the question of whether a pointof law did 
arise and thus shut out the respondent on the hearing 
of the application from arguing that no such question 
of law arose and that therefore the applicant should 
not be allowed to appeal in - forma pauperis. TILAK 
MAHTO v, AKHIL Krsuongg, 12 P. L. T. 156; A.I. R. 
1931 Pat. 183; Ind. Rul. (1931) Pat. 284; 10 Pat. 606 


(F. B) Pat. 364 
———— O, XLV, r. 7. See Civi PROCEDURE Cops, 
1908, s. 112 438 


O. XLV, r. 15—Privy Council appeal—Re- 
view—Power of High Court or executing Court 
to stay execution pending application for review. 
The mandamus of O. XLV,r. 15, Civil Procedure 

Code,is clear and mandatory and neither the executing 
Court nor the High Court has power to stay the 
execution of a decree of the Privy Council on the 
ground that an application for review has been 
made to the Privy Council. RAJENDRA Prasad Boste 
v. GOPAL PRASAD SEN, 12 P. 1,T,145; A I. R. 1951 Pat. 
203; Ind, Rul. (1931) Pat, 279 Pat. 359 
——— — 0. XLVII, r. 1. See CIvIL ProOEDURB CODE, 

1908, s. 114 24 
O. XLVII, r. 1—Application for review pend- 

ing appeal—Competency—Withdrawal of appeal 

—[iffect— Test of jurisdiction— Proper procedure. 

Under O, XLVIT, r.1, Civil Procedure Code, the 
Court has no jurisdiction to entertain an application 
forreview ifat the time of the prosecution of the 
application an appeal from the decree sought to be 
reviewed is pending, and asubsequent withdrawal 
of the appeal before the application comes on for 
hearing cannot cure the initial defect and give the 
Court jurisdiction to proceed with the application. 

Dictum:—The provision of law could be easily com- 
plied with in such cases by the simple process of 
filing an application for review first and the appeal 
subsequently. BALLING VITHALINGSAKHARPEKAR V. 
Sue DEvasrHAN FUND, GONDHALE, 33 Bom. L. R. 378; 
A. I. R. 1931 Bom. 232; Ind. Rul. (1931) Bom. 334 

Bom. 446 

O. XLVII, r. 1—Review— Grounds— Omission 
to consider High Court ruling. 

Anorder cannot be reviewed merely because & 
ruling of the High Court had not been: brought to 
the notice of the Court on the previous occasion. 

Where the parties and the Court have treated an 
application in the Court below as one under O. 
XLVII, r. 1, Civil Procedure Code, and a second ap- 
plication for review is dismissed on this ground, it is 
not open to the party to contend in appeal that the 
application was not one under that rule. KISHAN 
Osann v. Mukan SARUP, A. I. R. 1931 All. 91; L. R. 
11 A. 362 Rev.; 18 R. D. 16; Ind, Rul. (1931) All. 559; 
(1931) A.L. J,889 All, 815 
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CIvII, Procedure Code—coneld. 
Sch. |, paras. 15, 16. See Ori Pro- 


CEDURE Cope, 1908, s. 96 180 
— ——— Sch. IÍ, para. 17. See Ovi, PROCEDURE 
Copr, 1908, ss. 16 to 20 218 
Sch. lli—2Decree against Hindu father— 





Transfer of execution to Collector—Mortgage by 
father and son before papers are sent back to Civil 
Court—V alidity. 

Where the execution of certain decrees obtained 
against a Hindu father was transferred to the Collector 
and before the papers were sent back to the Civil 
Court the judgment-debtor and his son executed a 
mortgage of the family properties: 

Held, (i) that the mortgage by the judgment-debtor 
was entirely void and inoperative; . 

(ii) thatthe mortgage was void even with regard 
to the son's share in the properties, inasmuch as the 
Collector was seized of the entire estate and was 
entitled to sell the entire estate in execution of the 
decrees against the father. SARJU Prasan v. RAM 
Saran Lar, (1931) A. L.J. 400; Ind. Rul. (1931) 
All. 536; A. I R. 1931 All. 511 All. 568 
Civil Rules of Practice (Madras), r. 28. See 

PRAOTIOE 128 
Combines Investigation Act, 1927 (Canada). 

SEE ORIMINAL Law 593 
Companies Act (VII of 1913), s. 152—Arbitra- 

tion Act (IX of 1899) —Arbitration between com- 

panies—Provisions of Arbitration Act, applica- 
bility of—S. 152, effect of. 

Section 152, Companies Act, does not empower a 
Court situated in a local area to which the Indian 
Arbitration Acthas not been extended, to apply the 
provisions of the Indian Arbitration Act to arbitra- 
tions between companies or between companies and 
third persons. SunpaR MaL Iaxmu MAL v. Paris 
BUSINESS CORPORATION LIMITED, 32 P. L. R. 444; Ind. 
Rul. (1931) Lah. 591; A. I. R. 1931 Lah. 555 

l Lah. 399 


—— s. 174—Winding-up by | Court— Creditor's 
petition—Fully paid up share-holder—Right to 
appear and to be heard—Refusal to hear—Appeal 
by company, competency of. . 

A fully paid up shareholder is entitled to appear 
and to be heard upon an application to wind up the 
company. 

But itis entirely improper to allow the company 
to come in and fight the battle or the grievances of 
an individual share-holder, and the company is not 
competent to appeal from & compulsory winding-up 
order upon the ground that a fully paid up share- 
holder whe was desirous of being heard at the time 
the winding-up order was made, was not heard. 
Baaprar Kusama COLLIERIES LTD , v. JAGMOHAN Das, 58 
0. 62; A. I, R. 1931 Cal. 391; Ind. Rul. (1931) Cal. 585 

Cal 633 

— ———— ss, 202, 236, 237— Oder directing Official 
Liquidator to prosecute officers, whether appealable 
—Appeal to . Privy Council, competency of—Civil 
Procedure Code (Act V of 1908), s. 109 (c). 

The wording of s. 202, Companies Act, is wide en- 
ough toincludeanorder under s.237 directing the 
Official Liquidator to prosecute for a criminal offence, 
and such an order is, theréfore, appealable. 

Order under s. 237, Companies Act, directing the 
Official Liquidator to prosecutea person for a criminal 
offence is, however, more of a criminal than of a civil 
nature and s. 109 (c), Civil Procedure Code, is not 
applicable to any such matter of criminal jurisdiction. 
SHEWARAM DEWANMAL v, CHARLES M. Logro, Ind. Rul, 
:(1931) Sind 90; A. I, R, 1931 Sind 120 Sind 474 
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Compromise. See EXECUTION oF DECREE : 580 Contract Act—contd. - 
: decree—Decree set aside by fresh suit—Ovigin- , substantiated—Power of Court to give relief— 


al suit, whether automatically revives—Declaration, 

necessity of. 

Where a decree following a compromise has been 
set aside on the ground that the compromise was 
void, the suit which was disposed of by the com- 


. promise decree automatically revives and, therefore, 


becomes a pending suit which must be disposed 
of by the Court in which it is pending. 
It is quite unnecessary and meaningless in such 


. a case to grant a declaration that the former suit 


R. 599; Ind. Rul, (1931) Lah. 567 


‘shall be revived. MusnTAQ AHMAD v. JANNAT, 31 P. L. 
Lah. 375 
See REGISTRATION 


See 


Necessity of registration. 
Act, 1908, s. 17 
Contract--Alternative 
PERFORMANOR 
Contract Act (IX of 1872), s. 
bond whether contract. 
Per Wazir Hasan, J.—Such a security bond isa 


SPECIFIO 
489 
10—Security 


promises, 


' contract within the meaning of s. 10, Contract Act. 


' the 


Per Srivastava, J.—It is doubtful if an order of 
Court directing the respondent to be given 
possession of the property decreed in his favour on 
his furnishing security for a certain amount fixed 
by the Court, can be properly regarded as con- 
stituting or giving rise to a contract between him 
and the Court. Srorerary oF THE BOARD oF REVENUE, 
U. P., ALLAHABAD v, Laura BAKHSH SINGH, A. I R. 1931 


Oudh 99; 8 O. W, N. 116; Ind. Rul. (1931) Oudh 241 


Oudh 225 

S, 11—Mortgage by minor— Fraudulent repre- 

sentation as to age—Validity of mortgage—Subse- 

‘quent transferee from minor after attaining 

majority——Right to avoid mortgage—Mortgagee, 

whether entitled to refund of money paid—Fraud— 

: LIMEN of fraud by presuming knowledge of 
aw 


In August, 1919, D, a minor, executed a mortgage 


infavourof B. A guardian of the person and prop- 


erty of D had been appointed in 1917 andif no such 
guardian had been appointed he would have attained 
majority in May, 1919. On the llth June, 1922, 
Shortly after he attained majority, D conveyed the 


‘mortgaged property to S. S sued B fora declaration 


that the mortgage in favour of B upon which B 
had already obtained a decree was void. There was 
evidence to show that D told B that he wasof full 
age butthere was nothingto show that the effect of 
Statute on the minority of D wasever present to his 
mind. Further, out of the consideration that S was 
to pay to D on the conveyance deed, S hadretained a 
certain amount in his hands for the purpose of dis- 
charging debts due by D. It was contended that the 
money retained by S included the amount to be paid 
by D to B and that S should be put on terms: 

Held, that there was no' fraud on the part of D in 
telling B that he was of full age as fraud depends 
upon the state of the person's mind, and fraudulent 
intention cannot be imputed by reason ofa presump- 
tion of knowledge of law unless the person alleged to 
be fraudulent has such knowledge in fact. - 

Held, further, that the mortgage as against D was 
void and as B would not be able to recover from D 
himself the consideration of the mortgage, he could 
not obtain an order as against S for payment of the 
mortgage &ebt due to him from the amount in the 
hand of S- SARADAPRASAD Das v. BINAYKRISHNA DATTA, 
58 C. 224; A. L; R, 1931 Cal. 393; Ind. Rul. (1931) Cal. 
516 Cal. 84 
"$8. 16, 19 (a) —Undue influence—Absence of 
specific pleadings—Plea of misrepresentation not 





Dealing with ycung person—Omus. of proof of 
absence of undue influence—Influence and unfain 
bargain— Presumption. 

When any person deals with ore who has just at- 
tained majority and is .inexperienced, the burden of 
proving that the contract was madein good faith &nd 
for adequateconsideration lies on the person who takes 
the benefit of the contract. B 

Mere proof of "influence", viz., that a certain party 
is in a position to dominate the will of the other does 
notnecessarily signify thathe used his influence to 
the prejudice ofthe other party. But if, along with 
influence, there is the element of the transaction 
being unconscionable, an inference of undue influence 
san fairly be drawn. 

‘The failure of the plaintiff to substantiate a plea 
of misrepresentation will not disentitle him from 
getting such relief, as under the circumstances proved, 
heis entitled to ] 

Where a sale-deed was executed under circumstances 
which have givenan unfair advantage to the domi- 
uniting party, that sale cannot be upheld in a Court of 
Law even though the plaintiff is not able to prove any 
misrepresentation. 

Ifthere are facts on the record to justify the in- 
ference of undue influence, the Court has power to ad- 
ministerrelief falthough the plea of undue influence 
was not specifically raised. All that the Court has 
toseeis that the adversary of the party pleading 
undue influence is not taken by surprise. SHEOCHARAN 
v. CHANNULAL, 27 N. D. R.19; A.I. R. 1931 Nag. 63; 
Ind. Rul. (1931) Nag. 100 Nag. 452 


ss. 20, 65-—-Sale-deed—Mutual mistake as 
toessential fact—Right to refund. of purchase 
money—Purehaser, whether entitled ` to recover 
damages or interest. 

Where both the parties to a sale-deed were under 
a mistaken but honest belief that the property 
belonged to the vendor, and thevendee instituted a 
suit against the -vendor for return of the 
price and for recovery of the expenses incurred by 
him in a litigation with the real owner: 

Held, that under s. 65, Contract Act, the plaintiff 
was entitled to recover the sale consideration, but was 
not entitled to claim any further damages or interest 
onthe purchase money. Rant Kunwar v. MAHBUB 
BAKHSK, A. I. R. 1930 All. 252; (1930) A. L, J. 327; Ind, 
Rul. (1931) All, 471 All. 39 

8. 23—Money paid as bribe, whether recorer- 
able. ; : 

Money paid as bribe is not legally recoverable. 
U San Winv. U Hra, A. I. R. 1931. Kang. 83; Ind. 
Rul. (1931) Rang. 185; 32 Or. L. J. 934; (1931) Cr. Cas. 
371 Rang. 553 


s. 23—Mortgage of occupancy holding— 
Illegality—Failure to deliver possession —Suit to 
recover money—Maintainability. 

A contract for the possessory mortgage of an occu- 
pancy holding, if permitied, would defeat the pro- 
visions of the Tenancy Law and is, therefore, 
void under s.23 of the Contract Act and a covenant 
in sucha mortgage empowering the mortgagee to 
recover the money if possession was not delivered is 
also illegal and not capable of being enforced, MAKUND 
Lar v. Sunrra, Ind. Rul, (1931) All. 518; A, I. R. 1931 
All, 461 All, 422 


— ——— ss. 23,24. See Qudh Rent Act, 1886, s. 7-A, ` 
sub-s. (3) 543 


Vol. 132) 


Contract Act—contd. 


——— SS. 23, 24— Illegality of contract—Agree- 
ment to pay annuity in considerationof withdraw- 
ing condidature for  lambardarship—Twaffic in 
public ofice— Public policy. 

An agreement by one co-sharer ina mahal to pay 
a certain sum of money annually to another co- 
sharer in the same mahal in consideration of the 
latter withdrawing his eandidature for lambardar- 
Ship in favour ofthe former amounts to an agree- 
ment to bargain or traffic relating to a public office, 
and as such is opposed to public policy. PUTTULAL 
v. Rag NARAIN, (1931) A. L. J. 397; Ind. Rul. (1931) 
All 515; A. I R. 1931 All. 493 All, 419 
S. 24—Alternative promises— One lawful and 

the otker wnlawful—Enforceability of lawful pro- 

mise. 

S2ction 24, Contract Act, has no application to 
promises which are offered in the alternative. Such 
A case is expressly provided forin s 58 of the same 
Act, under which in the case of an alternative promise 
one branch of which is legal and the other illegal,the 
legal branch alone can be enforced. MAHADEO PRASAD 
SINGH v. MATHURA CHAUDHARI, (1931) A.L. J, 295; 
Ind. Rul, (1931) All. 481; A, I. R. 1931 All. 589 (2) 

All. 321 
S. 59. See CRIMINAL TRIAL ` 475 

———— $8. 62, 63—Agreement to extend time— 
Substituted contract —Consideration. 

A creditor ean extend the time under s. 63, Contract 
Acti even after the time fixed for performance had ex- 
pired. 

Section 63, Contract Act, would be applicable only 
ifit were merely a case of an extension of time. 
Where a mortgagee not only gives further time to 
the mortgagor but enters into a new contract for the 
transfer of property in payment of the outstanding 
mortgage debt, thereisa substituted contract and 
8, 63 has no application Such a caseis governed by 
8. 62 and the agreement would not be binding if it is 
not supported by  oonsideration. MAHADEO PROSAD 
SINGH v. MATHURA OHAUDHURI, (1931) A. L. J. 295; Ind. 
Rul. (1931) All, 481; A. I. R. 1931 All. 589 (2) 

All, 321 

—— — — 8, 63. See Evipenos Acr, 1872, s. 92 

292 
S. 63—‘Consideration’. 


In a case falling under s. 63, Contract Act, no fresh 
consideration is necessary. MAHADEO PROSAD SINGH v. 
„MATHURA OHAUDHARI, (1931) A. L. J.295; Ind, Rul. 
(1931) All. 481; A. I. R. 1931 All. 589 (2) All. 321 
-~ S. 63—Scope of. 

Section 62, Contract Act, is intended to apply not 
to cases where the whole contract has been sup- 
planted bya new one, but to cases where the old 
contract subsists but thereis a voluntary remission 
of performance of some promise in it, for example, a 
remission of part of the debt at the time when it 
becomes payable. Section 63 will not cover a case of 
a binding promise to dispense with or remit perform- 
ance inthe future unless that waiver is made the 
subject ofa freeh contract, because then s. 92 of the 
Evidence Act will stand in the way. VAIDYA NATHA 
Rao v. Kanpappa OngrrY, 33 L. W. 517; Ind. Rul. (1931) 
Mad. 644; A. I. R. 1931 Mad. 636; 61 M, L.556; 54 M. 
889 Mad. 292 
——— 8.65. See Contract Acr, 1872, s. 20 
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SS. 69, 70—Lease—J oint lessees—Decree for 
rent — Satisfaction by one—Right to contribution. 

. Once a rent decree ig passed against two lessees 

jointly itis capable of execution against each or 
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either of them, and if one of them satisfies the decree, 
ihe estate of the other is benefitted in being relieved 
of that liability and the latter is liable to contribute, 
unless he ean show that the former had enough 
money ont of the usufruct ofthe property to satisfy 


the decree. BzPAT SINGH v. Suam Lar Sanv,10 Pat. 
168: Ind. Rul. (1931) Pat. 267; A. I, R. 1931. Pat. 234; 
12 P. L. T. 868 Pat, 107 
————— 8, 74. 
See iXEOUTION OF DECREE 580 
See LANDLORD AND TENANT 912 
See MAINTENANCE 450 


S. 108 —Hire of goods—Sale by hirer—Pur- 
chaser's rights—Right of owner to follow goods in 
purchaser's hands. 

The first exception to s. 108, Contract Act, 
of goods from a 
person who has taken it on hire and whose title has 
not been completed by.payment of the price ofthe 
&oods to the original owner and, therefore, the 
realowner is entitled to follow his property in the 
hands of such a purchaser and is entitled to recover 
its value if the property be not available.  Punaw 
OHAND v. MUHAMMAD ISMAIL Kuan, Ind. Rul. (1931) 
Lah. 608; A.I. R. 1931 Lah. 655; 32 P. L. R. 829 

Lah, 496 


— — — $8. 129,130—Agreement for production of 
judgment-debtor whenever required by | Court— 
Continuing guarantee—Revocation—Validity. 

An agreement by asurety to producea judgment- 
debtor in Court on each and every occasion when his 
attendance is called for by the order of the Oourt, is 
a continuing guarantee within s. 129, Contract Act, 
and may berevoked by the surety with reference to 
any future date of attendance which may be fixed 
of the Court. Watt MOHAMMAD v, GANPAT, (1931) A. 
L. J. 74; A. I. R, 1931 All, 243; 52 A.1014; Ind. Rul. 
(1931) All. 557 All, 813 


8,161. See RANGOON Ponr Act, 1905,s 87 
545 





————- 8.178—Criminal Procedure Code (Act V of 
1898), s. 517—Pledge by manager of firm—Convic- 
tion for criminal breach of trust—Pledgee acting 
bona fide—Validity of pledge. 

The manager of abranchofa firm pledged certain 
ornaments belonging to the trm. The proprietors 
discovered the matter and the manager was prose» 
cuted and convicted under s. 403, Penal Code. 
Though the ornaments were taken possession of by 
the Police from the possession of the pledgee and 
produced before the Magistrate, the latter ordered 
them to be delivered to the proprietors. It was found 
that the pledgee had actedin good faith and the 
Sessions Judge ordered them to be re-delivered to the 
pledgee: 

Feld, that all the essential elements required bys. 
178, Contract Act, torender the pledge valid were 
present, and the pledgee had a good title against the 
proprietors and the order of the Sessions Judge waa 
right. i 

The question whether a case falls within s. 178, 
Contract Act, depends on the circumstances of each 
case. 

The word ‘possession’ in s, 178 means juridical 
possession as distinguished from mege physical 
possession or custody. Sunarak Din v, Goat Ouarn, 
12 Lah. 304; 32 Or. L. J. 960; Ind. Rul. (1931) Lah, 
675; A.I. R 1931 Lah, 526; 32 P. L, R. 724; (1931) Or, 
Oas. 750 | Lah. 835 
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—— —-88. 182, 201—Agency—Proof—Inference 
from circumstances and conduct. . 
Agency need not be created expressly by any 

written document and can be inferred from the cir- 
cumstances and the conduct of the parties. Where a 
person was employed to invest money on another's 
behalf and to represent the latter in dealings with 
debtors and the later conduct showed that the person 
employed entered into transactions on -behalf of the 
employer: 

Held, that the relationship between the parties was 
one ofagency. Kuue OHAND v. Onrrrar Mat, (1931) 
A, L. J. 225; Ind. Rul. (1931) All. 475; A. IR. 1931 
All, 372 All. 43 


_ S 237—Contract—Agent or | independent 
eontractor—Construction of contract—-Contractor 
asking goods tobe sent to District Board Engineer 
in-charge of construction—Liability of District 
Board. : 

. The Monghyr District Board lent the services of 

its Engineer Mr. A, for the construction ofa build- 

ing which was being constructed under the orders of 
the governing body of a college by one R,a con- 

tractor, The contractor required materials. Mr. A 

wrote a letter to the plaintiffs asking their prices 

for certain articles, and then wrote another leiter in 
which he asked the plaintiffs to supply certain 
goods ‘which the contractor R required for use in 
constructing’ the building. The plaintiffs replied 
that they had no orderfrom R and enquired whether 

they may book the order as from Mr.A. Mr.A did 

not reply. R went and placed an oral order and asked 

then to sendthe goods to Mr. A, ‘District Engineer, 

Monghyr. The plaintiffs sent the goods and sued 

the District Board and E for the price: 

Held, onthe facts, that it was impossible to hold 
that the goods were ever ordered by oron behalf of 
the Monghyr District Board, or that the Monghyr 
District Board, at any time, by its conduct, caused 
the plaintiffs to believe and act upon the 
belief that R had express authority to order the goods; 
and the District Board was not liable. Jessore & Co, 
Lr». v. Disrrior Boarp or MONGHYR, 58 O. 7; A.I. R. 
1931 Oal. 423; Ind. Rul. (1931) Cal. 619 Cal. 907 


——S. 253 (1)—Registration Act (XVI of 1908), 
ss. 17 and :49—Parinership— Dissolution—A ssign- 
ment of interest by one partner to another— 
Partnership assets including immoveable property 
—Necessity for registration of assignment deed— 
Unregistered deed—Admissibility to prove collateral 
terms—Indivisibility ef contract, effect of. 

An agreement by which a partner assigns his 
interests in a firm owning immoveable property in 
favour of another partner requires to be registered 
under s. 17, Registration Act. 

There were two firms in which the plaintiff and 
defendant were partners. With the intention of 
dissolving their partnerships the plaintiff and the 
defendant executed an agreement by which each of 
them assigned his interest in the partnership prop- 
erty: in favour of the other so that each acquired 
exclusive interests in the immoveable property of 
the firms originally held by them jointly. By the 
same agreement the defendantalse undertook to pay 
the plaintiff a debt due from one of the firms to the 
other. The, agreement was not registered in a 
suit by the plaintiff to realise the debt: 

Held, (2) upon a construction of the agreement, that 
it embodied the contract. between the parties and 
was not merely a document creating a right to 
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obtain another document, nor a mere memorandum 
of an agreement previously made; 

(iz) that as a dissolution of partnership operates as 
a transfer of the partner's interest in the immoveable 
property, the agreement so far as it affected immove- 
able property of more than Rs. 100 in value was 
inadmissible in evidence; . 

(Hi)that as the terms of the agreement were in- 
separately mixed up, it could be regarded only as a 
single indivisible transaction and no part of the agree- 
ment could be enforced. R. N. Samuvirr v. R.N. 
RAMASUBBIER, 60 M. L. J. 527; 33 L. W.576: Ind. Rul. 
(1931) Mad. 657; A.I. R, 1931 Mad. 580° Mad. 305 


Copyrlght—Action for infringement—Temporary 
injunction—Guiding principles—Specific Relief Act 
(lof 1877), s. 56 (f), applicability of—Copyright 
Act (III of 1914),. s. 6—Injunction—Jurisdiction 
of Court in issue--Granting temporary injunction 
before deciding question of jurisdiction, legality of. 
A Court before which a question of jurisdiction is 

raised has the power to issue an interim injunction 

without first deciding finally the question of jurisdic- 

tion. . 
Inasmuch as under the Copyright Act, 1914, one of 

the remedies available for an infringement copyright 

is by way of injunction, the principles enunciated in el. 

(f) of s. 56, Specific Relief Act, cannot in any way 

interfere with the discretion of the Court in regard to 

the granting of temporary injunction in an action for 
infringement of copyright. 

Tn order to justify a temporary injunction in such an 
action it is not necessary that the plaintiff should 
prove that there is no other remedy by which he 
sould protect himself or that unless the defendant is 
restrained forthwith irreparable injury or inconveni- 
ence might result to the plaintiff. On the other hand, 
in doubtful cases where the question as to the 
legal right is one on which the Oourt is not prepared 
to pass an opinion, or the legal right being admitted, 
the fact of its violation is denied, the course of the 
Court is either to grant the injunction pending the 
trial of the legal right, or to order the motion to 
stand over until the legal right has been tried. In 
determining which of these two alternatives it shall 
adopt, the Court is governed by the consideration 
asto the comparative mischief or inconvenience to 
the parties whish may arise from granting or with- 
holding the injunction. KARTAR SINGH GAYANI v, 
LADHA Sinan, Ind. Rul, (1931) Lah. 634; A. I. R. 1931 


Lah. 624 ; . Lah. 586 
Copyright Act (Ill of 1914), s. 6. See CORE 


Co-sharers—Permanent lease by co-sharer in exclu- 
sive possession—Suit by other co-sharers for joint 
possession —M aintainability. 

It is not open to a co-sharer who has brought waste 
land under cultivation and occupied it as his exclu- 
sive property with the consent of his co-sharers, to 
alienate that property by way of a permanent lease. 

A co-sharer who had brought waste land under 
cultivation made a permanent lease of it. The other 
co-sharers brought a suit for joint possession within 
twelve years. ‘I'he lessee denied title of the plaint- 
iffs, byalleging that the land belonged exclusively to 
his lessor : 

Held, that the lessee wasa trespasser so far as the 
plaintiffs were concerned and the plaintiffs were 
entitled to a decree for joint possession. RAM — KHELA- 
wan KOERI v, BISHWANATH Prasan, Ind. Rul. (1981) 
All. 529 : All, 561 
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Court—Duties of. 

Itis the function for the Court to determine an 
issue upon the material before it, and a litigant can- 
. not be*allowed to arrogate to himself the right to 
decide it. KUNDAN Lar v. EMPEROR, 32 P. L. R.498; 
32 Or. L.J. 909; Ind. Rul (1931) Lah. 611; A. I. R. 
1931 Lah, 473; (1931) Cr. Oas. 697; 12 Lah. 623 

Lah. 515 
Powers of. 

This is a rudimentary principle that the Court is en- 
titled to call upon the parties to a case to make a 
full and true disclosure of all the facts within their 
knowledge which have a bearing upon the question 
to be determined, and to visit with punishment any 
attempt to evade this duty cast upon them. KUNDAN 
LAL v. EMPEROR, 32 P. L. R. 498; 32 Or. L.J.909; 
Ind. Rul. (1931) Lah 611; A. I. R. 1931 Lah. 473; 
. (1931) Cr. Oas, 697; 12 Lah 623 Lah. 515 


Court Fees Act (VII of 1870), ss. 3, 4—Letters 
Patent (Madras), cl. 138—8Madras City Civil Court Act 
(VII of 1898), s. 
Court from City Civil Court—Court-fees—Law 
applicable—Court Fees Act or High Court Rules. 

When a suit is transferred to the High Court under 
cl. 13 of the Letters Patent of the Madras High Court 
the Oourt-fees leviable are governed by the Court 

Fees Act and not by the High Court Fees Rules. The 

Fees Rules which the High Court has framed in 

respect of its extraordinary original civil jurisdiction 

are inconsistent with the provisions of the Court Fees 

Act and tothat extent, they are ultra vires of the 

High Court, 

But under s. 14, Madras City Civil Courts Act, when 

a suit filed in the Madras City Civil Court is so trans- 

ferred, the Court-fees payable are those in force in the 

High Court as a Court of ordinary original civil juris- 

diction, ABDUL HAKIM SAHIB v, CHATTANADHA IYER, 

60 M L.J. 435; 33 L. W. 318; A. I. R. 1931 Mad. 457; 

- Ind, Rul. (1931) Mad. 679 Mad. 647 


s. 7 (Iv) (V)—Malabar Law—Suit by members 
of Malabar tarwad to set aside decree against 
karanavan and for possession of property sold 
under decree—V aluation and Court fee— Plaintiffs’ 
right to value consequential relief—Suits Valuation 
Act (VII of 1887),s. 4. 

A suit by some of the members of a Malabar 
tarward for a deelaration that a certain decree ob- 
tained against the karnavan and other minor members 
represented by the karnavan as guardian is not bind- 
ing on them and for recovery of the tarwad properties 
sold in execution of that decree is a suit for declara- 
tion with consequential relief and in such a suit the 
plaintifishave got the right to value the consequential 
relief in any way they choose, subject to the proviso 
that in the case of immoveable properties, the value 
should be atleast half the value as arrived at by 
applying the rules of s. 7 (v) Court Fees Act. 

Under s.4, Suits Valuation Act, the value for pur- 
poses of jurisdiction cannot exceed the value as 
arrived at by applying the rules under the Court 
Fees Act. AOHATTIL BALAKRISHNA NAIR v. VISHNU 
NAMBUDIRI, (1930) M. W. N. 509; A. I. R. 1931 Mad. 


375; Ind. Rul. (1931) Mad. 625 Mad. 129 
———s.7 (V) (d). See Orv PROOEDURE Cops, 
1908, s. 110 910 


— ————8$. 7 \Ix)—Suit for redemption and recovery 
of surplus profits—Valuation for Court-fee and 
jurisdiction —OCriterion — Principal amount. 


A suit for redemption in which the mortgagor ` 


seeks to recover not only the corpus of the property 
but also the profits which were realised by the mort 
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gagee in excess of what was dueto him is a suit for 
the recovery of the property mortgaged within the 
purview of cl (ix)ofs.7 of the Court Fees Act and 
the proper Court-fee payable by the plaintif ison 
the principal amount secured by the mortgage bond, 
no additional  Court-fee need be paid on the 
amount of surplus profits sought to be recovered after 
an account is taken. 

The valuation of such a suit for the purposes of 
jurisdiction is the same as the valuation for purposes 
of Court-fees and depends on the principal amount 
of the mortgage. GRANDHI PoTHANNA v., SIMBADRI 
SaTYANANDA OHARYULU, 60 M. L.J. 698; A. I. R. 1931 
Mad. 479; Ind. Rul. (1931) Mad. 669; 33 L. W. 785 


Mad. 317 
——-——s. 20—Caleutta High Court Rules—Bengal 
Tenancy Act (VIII of 1885), ss. 115, 189—Rules 


Chap. VIII, 7. 65—Process-fees for notice to res- 
pondents in appeal before Special Judge, scale of 
—Rule applicable, 

Process-feesfor notices on respondents in appeals 
before the Special Judge under the Bengal Tenancy 
Act must be paid according to the scale laid down in 
the rules framed by the High Oourt under s. 20 of 
the Court Fees Act and not according to the scale 
provided for inr. 65, Chap. VIII, of the rules framed 
by the Government under the Bengal Tenancy Act. 
CHARUSILA DASI v. GOVERNMENT PLEADER, BIRBHUM, 35 
O. W. N. 253; Ind. Rul. (1931) Cal. 603; A. I. R. 1931 
Oal 572; 58 O. 995 Cal, 683 
Criminal Law—Power to legislate as to ‘Criminal 

Law’, whether includes power to create new crimes 

—‘Criminal Law’, ‘Criminal Jurisprudence’, 

meanings of—Morality and criminality compared— 

Combines Investigation Act, 1927, (Canada), whether 

ultra vires. 

Where a legislative body is given power to legis- 
late as to matters relating to ‘criminal law', the 
power must extend to legislation to make new crimes. 

Section 498 of the Oriminal Code (Canada) and the 
greater part of the provisions of the Combines In- 
vestigation Act, fall within the power of the Dominion 
Parliament to legislate as to matters falling within 
the class of subjects, “the Criminal Law including 
the procedure in criminal matters.” 

The criminal quality ofan act cannot be discerned 
by institution ; nor can it be discovered by reference 
to any standard but one: Is the act prohibited with 
penal consequences ? Morality and criminality are far 
from co-extensive ; nor isthe sphere of criminality 
necessarily part of amore extensive field covered by 
morality—unless the moral code necessarily disap- 
proves all acts prohibited by the State, the domain of 
criminal jurisprudence can only be ascertained by 
examining what acts at any particular period are 
decxlared by the State tobe crimes, and the only 
common nature they will be found to possess is that 
they are prohibited bythe State and thatthose who 
commit them are punished. 

In a country where a general protective tariff exists 
persons may be found to take advantage of the pro- 
tection, and within its walls form combinations 
that may workto the public disadvantage. 1t isan 
elementary point of self-preservation that the Legis- 
lature which creates the protection should arm the 
executive with powers of withdrawing or relaxing the 
protection it abused. The same reasonifg applies to 
grants of monopolies under any system of patents. 

The Combines Investigation Act, 1927, c. 26, is 
not ultra vires of the Parliament of Oanada either 
in whole or in part, PoPRiETARY ARTICLEs Trapp [Às- 


938. 


Criminal Law—concld. 


'&oCIATION v. ATTORNEY GENERAL or CANADA, A. LR. 
1931 P. C. 91; 32 Cr. L. J. 899; Ind. Rul (1931) P.C. 
177; (1931) Cr. Cas. 512 P.C. 593 


Criminal! Procedure Code (Act V of 1898), ss. 

9, 476— Offence before Additional Sessions Judge 

— Power of Sessions Judge to make complaint—Com- 

plaint—Failure to record expressly that enquiry is 

necessary, effect of. un 

Although the provisions of s. 476, Criminal Pro- 
cedure Code, in this behalf are not mandatory but 
permissive, yet ifthe Court decides to make a com- 
plaint, it must record a finding that in its opinion 
it isexpedient in the interests of justice that ar 
enquiry should be made. Lut the absence from the 
record of an express finding, or a finding in the 
exact words of the section will not invalidate the 
‘complaint. It is sufficient if the record shows clearly 
that the Court has applied its mind to the question 
of expediency, and has come to the conclusion that an 
enquiry is expedient. . . 

A finding merely that there is a prima facie case, 
or that statements were contradictory is not sufficient. 
But a finding that the evidence given was false, 
followed by a complaint, would probably be sufficient 
to raise the inference that the Judge found that an 

uiry was expedient. 
ortis s. 9, Pérüminal Procedure Oode, the Local 
Government is empowered to establish a Court of 
Session forevery Sessions division, and to appoint 
a Judge of such Court and Additional Sessions 
Judges and Assistant Sessions Judges to exercise 
jurisdiction in such Court, and to direct at what place 
or places the Court of Session shallsit. But there is 
only one Court of Session in each Sessional Division 
though manned by à number of Judges and the 
Sessions Judge, can, therefore, makea complaint in 
respect of an offence committed before the Court of the 
Additional Sessions Judge. SUPERINTENDENT AND LEGAL 
REMEMBRANCER OF LEGAL AFFAIRS, BENGAL v, IJJATULIA 
Parxar, A. I. R. 1931 Oal, 190; 35 O. W. N. 400; 53 C. 


L. J. 177; 33 Or. L. J. 842; Ind. Rul. (1931) Cal, : 


544; 58 C. 1117; (1931) Cr. Cas. 254 Cal. 160 

———$s8. 79, 80, 84— Warrant for arrest— 
Endorsement on separate piece of paper, validity 
of—Resistance to arrest—Offence. 

The Resident Magistrate issued a warrant to the 
Sub-Inspector of Police for the apprehension of the 
accused and the Sub-Inspector gave the warrant to a 
mounted constable to arrest the accused. He did not 
make any endorsement on it, but gave a letter to the 
City Magistrate who forwarded the letter 
with the words ‘ perused; for favour of service to City 
Police Inspector." The letter ran thus: “l have the 
honour to forward herewith per Daryakhan, mounted 
constable of Police, the accompanying warrant in 
original and to request that you will -be good enough 
to endorse the same and hand it over to the said 
mounted constable for the purpose of serving the 
same, as the accused is known quite well to the said 
mounted constable who will make special efforts and 

` be able to apprehend the accused”: 

Held, (Rupchand, A.J. C. conira)--That the 
meaning of the letter was that the Sub-Inspector 
showed the constable as the man authorised by him 
to execute the warrant and the Magistrate was merely 
to endorse it*and hand it over to him for execution and, 
therefore, the letter was a sufficient delegation of 
authority by the Sub-Inspector to the constable to 
execute the warrant "eM 

Under s. 79, Criminal Procedure Oode, it is immate- 


INDIAN OASES, 


Criminal Procedure Code—contd. 


rial whether the authority is on the warrant itself or 
on aseparate piece of paper butso long asthe 
authority is delegated, and the authority is 
there, it satisfies the requirements of 8.79. MANGHARAM 
JERAMDAS v. EMPEROR, 25 8. L, R. 117; A. LLR. 1931 
Sind 89; Ind. Rul. (1931) Sind 81; 32 Cr. L. J. 916; 
(1931) Or Cas. 489 Sind 465 
—S,103—Search—Dismissed constable, whether 

‘respectable’ person. 

A dismissed constable is not à respectable inhabitant 
of the locality within the meaning ofs. 103 of the 
Criminal Procedure Code. INDAR DATT v. EMPEROR, 
32 Or. L. J. 818; Ind. Rul. (1931) Lah. 537; A. L R. 
1931 Lah. 408; (1931) Or, Cas. 648 . Lah.185 
— ————8$. 106 — Penal Code (Act XLV of 1860), s. 479 

—Conviction of offence under s. 479—Order under 

s. 106, Criminal Procedure Code, legality of— 

‘Offence involving breach of peace’, meaning of. 

An order under s. 106, Criminal Procedure Code, can 
be passed against a person convicted of an offence 
which does not necessarily involve a breach of the 
peace, if there is an express finding by the Court 
that the offence did, in fact, involve a breach of the 
peace. RAFATULLA PRAMANIK v. RAJEK SARDAR, AI. R. 
1930 Cal. 646; 31 O. W.N. 988; (1930) Or. Qas 1068; 
32 Or. L. J. 828; Ind. Rul. (1931) Cal. 528 Cal. 96; 
— ——— 8s. 118, 406—Order of Additional District: 

Magistrate under s. 118—A ppeal,whether lies to 

District Magistrate or Sessions Judge. 

In the case of districts in respect of which a noti- 
fication has been issued by the Local Government 
under the proviso to 8.406, Criminal Procedure Code, 
appeals under that section from orders made by an 
Additional District Magistrate under s. 118 lieto the 
District Magistrate and not tothe Sessions Judge. 
EMPEROR v. JAHANGIR CUHAND, 32 P. L. R, 453; 32 Cr. 
L. J.849 Lah. 206 
———-— 5, 133— Notice to show  cause— Appearance 

of accused—Procedure—Duty of Magistrate to 

record evidence and examine accused—Omission to 
do so—Validity of proceedings, 

When the accused appears to show cause against a 
notice under s. 133, Criminal Procedure Code, the 
Magistrate should take evidence asin a summons 
case. 

Where he omitted to do so and did not even 
record the statement of the accused or question him 
as requirsd bys. 139-A of the Code and passed a 
confirmatory order on a mere inspection of the locality: 

Held, that the order was wholly illegal and could not 
be upheld. EMPEROR v. Mon Cuanp, 8 O. W. N. 651; 
Ind. Rul. (1931) Oudh 352; A I. R. 1931 Oudh 397; 
(1931) Cr. Cas. 829; 32 Or. L. J. 1165 Oudh 800 
————— s, 162. See HvrpENGE Acr, 1872, s. 2 

159 


S. 162 (1)—Evidence of person who has been 
made to sign stateto Police, admissibility of— 
Object of s. 162 (1). 

Non-compliance with the provision contained in 
s. 162 (D), Criminal Procedure Code, that no state- 
ments made bya person to a Police Officer during 
jnvestigation shall be signed by the person making 
it, is mot a mere irregularity but an illegality and 
evenifitis an irregularity it is not one which can 
be cured by s. 537, Criminal Procedure Code. The 
evidence given at the trial bya person who has 
been made to signa statement made to the Police. 
should, therefore, be rejected. The policy un- 
derlying the said provision is that wit- 
nesses at the trial should be free to make any 
Statements in favour of the accused which they 
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should wish to make, unhampered by anything which 
ihey'might have said or might have been made to 
sayto Police The result of the witness's signatures 
having been ebtained on their statements reduced 
into, writing, would be to tie them down to the 
-statements so recorded, or at anyrate to give them 
‘the impression that they were notfree to makea 
. different statement. BHUNESHWARI PERSHAD v. EMPEROR, 
80. W. N 503; A. I.R. 1931 Oudh. 172; 32 Or. L. J. 
860; Ind. Rul, (1931) Oudh. 250; (1931) Or. Cas. 414 

: S i Oudh 234 


s.164—Recording confession —Making over 
record to Police Officers, propriety of— Recording 


confession afterkeeping accused in Police custody 


—Value of such confession. 

It is not proper for a Magistrate to hand over the 
‘accused to the investigating officer and record his 

confession after he had been with the Police Officer 
.for some time. 
siderable extent the value of the confession. . 

A Magistrate after recording confessions should 
“not make them over to the Police Officers and where 
 eonfessions are taken one after the other and on 
` AIR reng dates such a procedure is obviously objection- 

able. 
`` A confession taken by a Magistrate in jail witha 

Police Officer in the next room and subsequently 

retracted could not be acted upon unless supported by 

very good corroboration and its evidentiary value as 
against a co-accused is practically nil. INDER Dorr 

v. Emperor, 32 Or. L.. J. 818; Ind. Rul. (1931) Lah. 

537; A. I. R. 1931 Lah. 408; (1931) Cr. Cas. 648 

: Lah 185 
- ss. 177,179 —Penal Code (Act XLV of 

.1860), s. 420—Cheating by sending insured cover 

without money—Complaint—Jurisdiction of Court 

where ‘cover was received. 

A owed B a certain sum of money. He sent a 
letter insured foz Rs. 400 to B through the Post 
Office addressed to a place in the Gujrat District 
intending to use the receipt given to the . Pest 
Office by B as proof of discharge of the debt. A 
filed a complaint against B,in the Court of a Magis- 
trate at Gujrat, under s. 420, Penal Code: 

Held, the Gujrat Court had jurisdiction to try the 
offence, under 8.179, Oriminal Procedure Code, if not 





also unders.177. Narain Das v. Pres OnaNp, 32 P. 


L. R. 6; Ind. Rul.(1931) Lah. 704 Lah. 864 


—— —— 8. 179—Cheating—Jurisdiction of Court 
—Demand drafis -obtained by false pretences 
from complainant's agent at A—Drafts ultimately 

` honoured by complainant at B—Jurisdiction of 
Court of A to try offence. 

. The. complainants who carried on business at 

Karachi had a guarantee broker at Sukkur who 

secured business for them. The accused, a merchant 

at Sukkur, induced the broker under false pretences 
to issue some drafts payable to the accused by the 
complainants, and negotiated them in the bazar 
ahd received the money. The demand drafts issued 
by tlie broker were in the ordinary course, honoured. 
by the complainants at Karachi. There was nothing 
to show that the drafts were payable at Karachi nor 
was there anything to show that'any subsequent 
assent ofthe complainants at Karachi was required 
to give validity to the drafts. The accused was pro- 
secuted at Karachi: 

Held, tliat the handing over the drafts by the 
guarantee broker. for negotiation in the bazar was 
equal to payment, and the consequence of the alleged 
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false pretences was not the subsequent honouring by 
the complainants at Karachi of the drafts drawn 
by their guarantee broker, but the handing over of 
those drafts by the guarantee broker. The subsequent 
honouring of his drafts by the complainants was not 
a consequence forming part and parcel of the offence 
of cheating, and was something done subsequent to 
the completion of the alleged offence, and, therefore, 
outside the purview of s. 179, Criminal Procedure 
Code, and the Karachi Court had, therefore, no 
jurisdiction to try the offence. Goninpram-Dow.at- 
RAM v. EupPERoR, A. I. R 1931 Sind. 94; Ind. Rul, 
(1931) Sind 93; 32 Cr. D. J. 924; (1931) Cr. Cas. 494 
- Sind. 477 
8.189 (2)—Judge and Jury—Matter must 
be left to Jury if there is any evidence 

-Where there is some evidence in the case it 
is for the Jury to say whether or how far the 
evidence is to be believed and it is not cor- 
rect to say that the matter could be left to the 
Jury only if the evidence relating to it is satis- 

factory, trustworthy and conclusive. 

It is only in those cases which fall under s. 189, 
sub-s, (2), Criminal Procedure Code, that the Judge 
can direct the Jury to returna verdict of not guilty. 
Roe Narain Kunur v. Emperor, 10 Pat. 140; A I. R: 
1331 Pat.172; Ind. Rul. (1931) Pat. 300; 32 Or. L.J. 
975; (1931) Or. Oas. 460; 12 P. L. T. 746 Pat. 876 
————— s.195 (1) (a). See PUNJAB Courts Acr, 
1918, s. 35 842 
— —— ss. 195 (1) (a), 476—Penal Code (Act 

XLV of 1860), s. 186—Appellate order directing 

complaint for offence under s. 186, Penal Code— 

Second appeal, whether lies. 

No appeal lies to the High Court against an order 
made by an Appellate Oourt in the exercise of its 
authority unders 195 (1) (a), Criminal Procedure 
Code, directing the institution of a complaint under 
s. 186, Penal Code, Yusur Aut KHAN v. LACAMI Mant 
Dass, (1931) A. L. J. 366; L. R. 12 A. 58 Or; Ind. 
Rul. (1931) All. 515; A. I. R. 1931 All. 630 (1) 

All. 419 

— $9,195, 476—Complaint by Couri—Pre- 

liminary inquiry— Complaint on the basis of Police 

report, legality of—Inquiry by Court, necessity 

of—Prosecution of wiinesses—Complaint by Court, 
whether necessary. 

Having regard tothe fact that an appéal is given 
from an order under s. 476, Oriminal Procedure 
Code, itis not open to a Civil Court, if it thinks 
that some preliminary enquiry is necessary, to 
proceed upon the basis that an enquiry by the 
Police and the Police report is an enquiry -contem- 
plated by the section. The section contemplates that 
the enquiry is to be made by the Court itself and 
though the nature, method and extent of the pre- 
Jiminary enquiry are entirely at the Court's discretion 
and the enquiry need not be such as to satisfy the 
Court that an offence actually has been committed 
butmerely that an offence appears to have been com- 
mitted, yet the enquiry must be of such a character 
as is compatible with the ordinary procedure of the 
Court in question. : 

Where the offence is not within cl. (c) of sub-s, 
(1) o£s 195, a Criminal Oourt does not require a com- 
plaint in writing by the Judge to enable it to take 
cognizance of the offence alleged. . ; 

Sub-section (4) of-s. 195 means that where a party to 
a proeeeding is alleged to be guilty of conspiracy to 
commit or of abetment of an effence of forgery com. 
nimitteed in respect of a document produced or given 





940 


Criminal Procedure Code— contd. 


in evidence in a proceeding in any Court, the bar 
imposed by s. 195 applies, but a person such as a 
witness who isnot a party gets no protection from 
cl. (c) of sub-s. (1) of s. 195 and is not within the 
purview of s. 476 in respect of the offence mentioned 
incl. (c). Provar RaNiaN Barat v. Uma SHANKAR 
OnarTERJEE, 35 O. W. N. 98; 58 O. 727; 32 Cr. L.J. 
883; Ind. Rul (1931) Cal. 561; A. I. R. 1931 Cal 438; 
(1931) Cr. Cas. 590 Cal. Z41 


ss. 197, 200, 203—Penal Code (Act XLV 
of 1860),s. 96— Observations made by Judge—Com- 
plaint for defamation—Trivial offence—Dismissal 
of complaint—Necessity of sanction for prosecution 
—Taking cognizance, what amounts to. 

In the course of a civil suit pending before a Sub- 
ordinate Judge a petition was presented to him bya 
number of persons whose parentage and place of 
residence were not noted therein. Instead of simply 
returning the petition the Judge observed in a face- 
tious vein that there was only one person known to 
him in history whose miraculous birth gave rise to 
the Ohristian dogma of immaculate conception and 
that surely the applicants did not claim that divine 
origin. He further observed that the Urdu applica- 
„tion was written so badly that the name of one of the 
applicants Gupta could be read as Kutta (dog). The 
petitioners thereupon preferred complaints to the 
District Magistrate against the Subordinate Judge 
for offences under ss. 500 and 504, Penal Code, 
without obtaining the sanction of the Local Govern- 

nt: 


ment: 

Held, (i) that the complaints should be dismissed 
under s. 95, Penal Code; 

(i$) that the District Magistrate could not take 
cognizance of the offence as sanction of the Local 
Government under s.197, Oriminal Procedure Oode, 
had not been obtained for prosecuting the accused. 

Section 197, Criminal Procedure Code, peremptorily 
enjoins that no Court can take cognizance of any 
alleged offence said to have been committed by a pub- 
lic servant or Judge without the previcus sanction of 
the Local Government, 

When a Magistrate gets the statement of a com- 
plainant recorded by the Reader of the Court and 
forwards the same for enquiry to a Sub-Divisional 
Magistrate he takes cognizance of the offence. Buaat- 
RATE v. ALI HAMID, 8 O. W. N. 157; Ind. Rul. (1931) 
Oudh. 335; 32 Or. L. J. 991; A. I. R. 1931 Oudh 392; 








11931) Or. Cas. 821 Oudh 783 
. S. 200. See OniuINAL PRooEDURE  Copm, 
1898, s. 197 783 


S, 202— Preliminary | inquiry— Postponing 

issue of process—Omission to record reasons, effect 
0 rod accused opportunity to explain, propriety 
of. 
Omission to record reasons as required by s. 202, 
Criminal Procedure Code, for postponing the issue 
of process in order to make a further inquiry on a 
complaint is merely an irregularity and not an 
illegality. 

A Magistrate when holding & preliminary inquiry, 
can give the person complained against, an opportun- 
ity of explaining the circumstances against him, 
-Daarampas LILARAM v. F.H. PrLoggs, Ind. Rul. (1931) 
‘Sind 96; A. I. R. 1931 Sind 113; 32 Or. L., J. 926; 





(1931) Or. Cas, 731 Sind 479 
S, 203. See ORIMINAL Proogpure CODE, 
1898, s. 197 783 
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offence exclusively trigble by Court of Session — 
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Alteration of charge—F'resh opportunity to accused 
to recall witnesses, whether necessary. A . 
If, after the framing of a charge and the examina- 
tion and cross-examination of the prosecution and 
defence witnesses the Magistrate finds that the 
evidence prima facie discloses an offence triable 
exclusively by the Court of Session, the Magistrate 
can frame a charge for the offence so disclosed and 
commit the accused to the Sessions. Section 231, 
Oriminal Procedure Code, is not applicable to such a 
case and the Magistrate is not bound to allow a 
further opportunity to the accused to recall the 
prosecution witnesses for further cross-examination 
and to produce further evidence after the amendment 
of the charge. Jf the accused wishes to produce 
fresh defence witnesses, whose names did not occur 
to him when he wasasked fora list under s. 211 (1), 
the Magistrate has discretion to summon such fresh 
witnesses. RAM GHULAM v. EMPEROR, .32 Or. L. J. 
849; Ind. Rul. (1931) All. 479; (1931) A. L. J. 587; 
A. 1. R, 1931 All. 434; (1931) Cr. Cas 706 All. 47 
—— 88.213 (2), 443, 446—Trial of Euro- 
pean British Subject—Power of Magistrate to cancel 

charge—Effect of s. 446. i 

Section 446, Criminal Procedure Code, debars a Ma- 
gistrate from cancelling a charge which has once been 
framed against a person who has claimed to be tried 
under the provisions of Chap. XXXIII as a European 
British subject,and whose claim to beso tried has 
been upheld by a competent Court under s. 443 of the 
Code. K. S. RASHID AHMAD v. Mr, S. F. Ricu, 32- 
Cr. L, J. £66; Ind. Rul. (1931) All. 492; (1931) A. L. 
J. 526; A. I. R.1931 All. 366; L. R. 12 A. 111 Cr; 
(1931) Cr. Cas. 622 All. 332 
— — sS. 215— Commitment for trial— Absence or 

insufficiency of evidence, whether point of law 

justifying quashing of commitment. 

Absence or insufficiency of evidence is not a point of 
law within the meaning of s' 215, Criminal Procedure 
Code, on which a commitment could be quashed. 
Hassan DIN v. EMPEROR, 32 Cr. L. J. 867; Ind. Rul. 
(1931) Lah. 572; 32 P, L. R. 581; A. I R. 1931 Lah. 
467; (1931) Cr. Cas. 691 Lah. 380 
ss, 222 (2), 239, 537—Penal Code (Aet 

XLV of 1860), s. 408—Criminal misappropriation 

—Several accused—Joint charge for misappro- 

priation against one, abetment against another and 

misappropriation of part of the same sum against 
third—Misjoinder— Validity of trial. 

A and B werecharged with misappropriation of 
the same sum of money and C was charged with 
misappropriation of part of the same sum. The 
real caseagainst B was one of abetment. There was no 
joint taking or joint enjoyment.of the proceeds 
but each act of misappropriation was complete in 
itself and was not dependent upon or connected 
except in the method adopted, with the other acts 
of misappropriation, A, B and C were jointly charged 
and tried : 

Held, that the case did not fall within s. 222 
(2), Oriminal Procedure Code, and there was a 
misjoinder of charges which  vitiated the trial. 
K. MEERIAH v, EMPEROR, 8 R. 632; A. I. R. 1931 Rang. 
90; Ind. Rul. (1931) Rang. 180; 32 Cr. L. J. 930; (1931) 
Cr. Cas. 378 Rang. 548 
— — — 55, 225, 337, 439— Calcutta Police Act 

(IV of 1866), s. 62-A (4)—Calcutta Suburban Police 

Act (II of 1866), s. 89-A—Penal Code (Act XLV 

of 1860), ss. 141, 148, 188—Order prohibiting 

processions—Disobedience—Prosecution under 8. 148, 

Pena] Code--Maintainability — Charge—Deseription 
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of disobedience as offence under s. 62-A, Police 

Act—Absence of reference to s. 188, Penal Code— 

Validity of trial—Resistance to Police—Unlawful 

assembly. 

Whether a particular order under s. 62-A (4), Calcutta 
Police Act or s. 93-A, Calcutta Suburban Police Act, 
prohibiting in the town and suburbs of Calcutta any 
procession or assembly on a particular day within 
a particular place is or is not necessary is a matter 
entirely for the Commissioner of Police to decide. 

Breach of a lawful order issued by the Police Oom- 
missioner under s. 62-A (4)of the Caleutta Police 
Act and s. 39-A of the Suburban Police Act is an 
offence under s. 188 of Penal Code, if such dis- 
obedience causes or tends to cause annoyance or in- 
jury, or risk of such, to any person lawfully em- 
ployed, or causes, or tends to cause, danger to human 
ife, health or safety or causes, or tends to cause, a 
riot or affray and if such disobedience is described in 
a charge under ss. 143 and 147, Penal Code,merely as 
an offence under s. 62-A (6), the description given, 
must be treated as incomplete; alternatively, it is 
supererogatory and the provisions of ss. 225, 232 and 
337, Oriminal Procedure Code, apply. 

When an order prohibiting à procession on a par- 
ticular day and in a particular place is lawfully made 
under the provisions of a Statute that order is law 
andif the Police are trying to execute that law by 
preventing the procession from proceeding, the re- 
sistance by a body of persons consisting of more than 
five brings each of them within the provisions of 
8, 141, Penal Code. RAMENDRA OHANDRA Ray v. 
Empzror, A. I. R. 1931 Oal. 410; 35 Q. W. N. 716; 
32 Cr, L. J. 844; Ind. Rul. (1931) Cal. 558; (1931 
Or, Cas, 506; 58 O. 1303 Cal, 174 

S. 231. See CRIMINAL PROCEDURE Cops, 

1898, 8,210 ' 47 


— 88. 236, 237—Conviction on charges mot 
framed, legality of—Applicability of ss. 286 and 287, 
Section 237, Criminal Procedure Code, applies only 

to cases which fall within the provision of s. 236 and 
8. 236 applies only to cases where, on the facts, 
proof of whichis in the possession of the prosecution 
it is clear beyond doubt, if the evidence be believed 
that one or more of several offences, but doubtful in 
law which of them, has been committed. When the 
facts themselvesare in doubt the sections do not 
apply. ; 

The truetest in such cases is whether the facts are 
such asto give the accused notice of theoffence for 
which he is going to be convicted thoughhe wasnot 
charged with it, so that ho is not prejudiced by the 
mere absence of aspecific charge. MEHER SHEIKH v. 
Emperor, A. I. R. 1931- Cal 414; 32 Cr. L J. 892; 
Ind. Rul. (1931) Oal. 574; 35 O. W. N. 945; (1931) 
Cr. Cas. 510 Cal. 254. 


— — — $8. 236, 237, 439—Charge jor principal 
offence—Conviction for abetment—Permissibility— 
Test——Penal Code (Act XLV of 1860), ss. 109, 325 
—Hurt—Abetment by presence, 

No universal rule can be laid down to the effect 
that in no caseisa conviction for abetment permis- 
sible where only the principal offence has been 
charged, The test is whether the same facts support 
a chargefor abetment as well as a charge for the 
principal offence, or would the addition of a charge 
for abetment introduce new facts which the accused 
had been given no opportunity to meet. 

Thus, if the abetment preceded the commission of 
the principal offence or involved the imputation of 
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collateral circumstances constituting the abetment 
which were distinct from the circumstances consti- 
tuting the actual offence, then, on a charge of the 
principal offence, it would not be right to convict the 
accused of abetment of that offence because it could 
not be said thathe had been given an opportunity 
to meet the facts which constituted the alleged abet- 
ment. But, ifon precisely. the same facts charges 
might have been framed both of the commission of 
the principaloffence and of the abetment thereof, the 
ease comes within the purview of ss. 236 and 237, 
Criminal Procedure Code, and the High Court may, 
in exercise of either its appellate or its revisional 
powers, alter the conviction for the prineipal offence 
to onefor abetment thereof, although the offence of 
abetment was not separately charged against the 
accused. KmnuMaN v. Emperor, 8 O. W. N. 755; A. I. 
R.1931 Oudh. 274; 32 Or. L' J. 905; Ind, Rul. (1931) 


Oudh 289; (1931) Or. Cas 634 Oudh. 529 
——— —— S. 239. See ORIMINAL Procepure Cone, 
1898, s. 222 (2) 548 


ss. 292 (a) 537—Accused proving docu- 
ments through prosecution witness in  cross-exami- 
nation—Right of reply—Wrong decision as to 
right of reply—V alidity of trial. 

Under the present Oriminal Procedure Code the 
right of the prosecution to reply depends on the accused 
adducing oral evidence in defence after the clese of 
the prosecution case and the mere fact of their hav- 
ing proved certain documents through a prosecution 
Witness in cross-examination does not deprive the 
defence of their right of reply. 

But an erroneous decision as to the right of reply 
cannot be treated as an illegality or such a substantial 
irregularity as to vitiate the whole proceedings and to 
call forre-trial. KUNDAN ẸINGH v, EMPEROR, 32 P. L. 
R. 435; Ind. Rul. (1931) Lak. 660; A. I. R. 1931 Lah. 
534; 52 Cr. L. J. 944; (1931) Or. Oas, 774 Lah, 692 
—— S. 298, See PENAL Copr, 1860, s. 406 - 


s, 298— Charge to Jury—Prosecution story 
false in material part—Duty of Judge to warn 
Jury—Several accused —Separate consideration of 
case against each, necessity of. 

Ifa material part of the prosecution story should 
be disbelieved the Jury should seriously consider 
whether that story should be believed at all and they 
should be warned to that effect. 

The Judge should put to the Jury the case of each 
of the accused separately with reference to each 
separate offence. MEHR SHEIKH v. EMPEROR, A. I. R. 
1931 Cal. 414; 32 Cr. L. J. 892; Ind. Rul. (1931) Oal. 
$74; 35 O. W. N. 945; (1931) Cr. Cas, 510 Cal. 254 

s. 298 (2)— Charge to Jury—Sufficiency— 

Right of Judge to express his own opinion— 

Appellate Court, duty of. 

The Judge may, if he thinks proper, in the course 
of his summing up, express tothe Jury, his opinion 
upon any question of fact, provided he does not] im- 
pose his opinion onthe Jury but states his opinion 
in such a manner thatthe Jury could see that his 
opinion is not binding upon them and that they are 
at liberty to form their own opinion. 

"The observations which a Judge would make to a 
Jury, from the facts, would be determined by cir- 
cumstances which must vary. They would vary to a 
great degree according to the intelligence of the 
Jury whom the Judge was addressing; they would 
also vary very much according as the case had or had 
not been fully discussed beth for and against the 
prisoner by Counsel priorto his addressing them. 
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Where the Appellate Court is culled upon to say 
whether or notthe Judge has done his duty in 
addressing the Jury on the facts, it should look to the 
summing up as whole and see that the case has been 
fairly laid before them. MancaL SINGH v. EMPEROR, 
8O W N. 344; A.I. R, 1931 Oudh 171; 32 Or. LJ. 
858; Ind. Rul. (1931) Oudh. 248; (1931) Or. Oas. 443 

i Oudh, 232 
————— $. 337. See CRIMINAL Procspurz Cops, 
1898, s. 225 174 


s. 337—Approver—Delention in Police 
custody —Legality—Order prohibiting such dention— 
Refusal of Local Government to obey —Court asking 
for information. Refusal to give information—Con- 
tempt of Court. 

The High Court decided on an application made by 
certain approvers -that they should not be detained 
in Police custody. ‘The Local Government did not 
carry out the orders and when the Court wanted in- 
formation as to whether the approvers had been 
removed to judicial custody, the Government Advocate 
stated that he was instructed by the Local Govern- 
ment to say that he had no information to give the 
Court, and that the Crown Oounsel was not concerned 
with the affairs of the Jail Department: 

Held, that the attitude taken was quite improper and 
verged on contempt, inasmuch as the learned 
Counsel was appearing before the Court neither in 
his personal capacity nor on behalf of a private per- 
gon whose sources of information were limited, but 
represented the Local Government to whom the Jail 
Department as well as its officers were subordinate. 

[Their Lordships refrained from taking steps to 
enforce obedience of their orders as the Government 
Advocate supplied the information required and 
expressed regret.] 


The essence of the ruling of the Lahore High Court - 


in Kundan Lal v. Emperor, 131 Ind. Cas.625, is that 
apprevers should be removed from the influence of 
the Police so that they may feelthatthey are free to 
give true evidence. KUNDAN LAL v. EMPEROR, 32 P. 
L. R. 498; 32 Or. L. J. $09; Ind. Ruli (1931) Lah, 
611; A. I.R. 1931 Lah. 473; (1931) Or. Oas. 697; 12 
‘Lah, 623 Lah. 515 
ss, 387, 541—Prisons Act (IX of 1894), ss. 
3 (2), 4—Approvers—Detention in Police custody— 
Legality—Notification of Government directing 
such detention—Validity. 





An approver, solong as he has not forfeited his 
pardon, must be regarded as a witness for the purposes 
of the casein which he has to give evidence and on 
general principles as well as under the rules govern- 
ing the custody of accused persons, approvers cannot 
be detained in Police custody. 

An approver is nota convicted prisoner, but when 
his detention is ordered by a Court of Law under s. 
337 (3) of the Oode, he comes within the category of 
*Qriminal Prisoner" as defined by s. 3 (2) of the 
Prisons Act, IX of 1894. And s. 4 imposes upon the 
Local Government the duty of providing for prisoners’ 
accommodation in prisons as ordained by that Act. 

The Government has no power under s. 541 (1), 
Criminal Procedure Code, to issue a notification which 
amounts toa direction that approvers shall be de- 
tained in Police custody. : 1 

Directions, rules or by-laws, issued under a statu- 
tory power, must not be in excess of the power autho- 
rising them nor repugnant to. the Statute or to the 
general principles of law. Inthe matter of KHAIRATI 
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Ram, 32 P. L. R. 493; Ind, Rul. (1931) Lah. 615; A.T, 
R. 1981 Lah. 476; 32 Cr. L. J. 913; (1931) Cr. Cas, 
700; 12 Lah. 635 Lah, 519 
s. 342 —Examination of accused—Object— 

Use of accused's statement to fill up gaps in pro- 

secution evidence, legality of. 

Under s. 342, Oriminal Procedure Code, it is not 
proper for the Court, in examining the accuset, to 
seek in any way to entrap him into admissions 
which may fill gaps in the prosecution case, But 
where the Court has not done any such thing and 
the questions put are straightforward, the answers 
given by the accused can rightly be taken into 
consideration under s. 342 (3), Oriminal Procedure 
Code, and he can be convieted even though, if he 
had not been examined, the prosecution evidence 
must have fallen short of being sufficient to prove 
the guilt of the accused. Kanu MaNxJHIv EMPEROR, 
9 Pat. 504; 11 P.L. T. 706; A. 1. R., 1930 Pat. 498; 
(1930) Or. Cas. 926; Ind Rul. (1931) Pat .260; 32 Cr. 
L. J. 898 Pat. 360 
— ————8. 347. See OriminaL PRocEpuRE Cone, 1898, 
' g. 210 : 47 
——s. 364-—-Murder—Statement of accused— 

Duty of Magistrate to record everything accused 

hasto say. . 

Where a person accused of murder makes a con- 
fession, everything that he wishes to say must be 
recorded, even though he may not be very intelligent 
and may make a long and rambling statement. It is 
possible in such cases that there may be something 
jn the statement, which may give a clue to the man's 
innocence. Mata Din v. Emperor, 8 O W. N. 228; A. 
I. R. 1931 Oudh 106; 32 Or. L. J. 854; Ind Ral. (1931) 





Oudh 244; (1931) Cr. Cas. 438 Qudh 228 
———--—.8. 406. See CRIMINAL PROCEDURE CODE, 

1898, s. 118 ' 206 
————Ss. 417—Appeal against acquittal—Inter- 


. ference—Principles. 

The Criminal Procedure Oode makes no distinc- 
tion between an appeal against an acquittal and an 
appeal against a conviction, and the provisions of 
ss. 417 and 418, read together, make it plain that 
inan appeal from an acquittal if the High Court 
thinks the subordinate Court has taken an erroneous 
view of the evidence it is bound to act on this 
opinion and convict the respondent. As a rule of 
practice, however, the High Court should not accept 
an appeal from an acquittal unless, in its opinions 
it is established beyond all reasonable doubt by the 
evidence on the record that the respondent is guilty 
of the offence with which he was charged, and in 
considering the evidence due weight ought to be 
given to the findings of the lower Court and its 
opinion concerning the effect of the evidenceand the 
credibility of the witnesses, EMPEROR v. Mauxc Tun 
Nyan, 8 R. 671; A. I. R. 1931 Rang. 86; Ind. Rul, 
(1931) Rang. 179; 32 Or. L. J. 929; (1931) Or. Cas. 374 

Rang. 547 
—— — —$, 418—Appeal against verdict of Jury— 

Matters of law and fact—Severity of sentence— 

Matters of law. ] 

Unders. 418, Criminal Procedure Code, an appeal 
may lie on a matter of fact as well as on a matter of 
law except where the trial is by a Jury, in which 
ense the appeal shall lie on a matter of law only. 
The alleged severity of a sentence is a matter of 
law for purposes of appeal. MANGAL SINGH v EM- 
peror, 8 O. W. 344: A. I. R. 1931 Oudh 171; 32 Gr. L. 
J, 858; Ind, Rul, (1931) Qudh 248; (1931) Cr. Cas 443 
` ^ Oudh 232 
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——88 423,439—Appeal by accused—Serlence 
found  inadequate—Power to enhance—Proper 
procedure. 

The High Court’s power merely as a Court of 
Appeal includes allits powers of revision when there 
is a question of giving relief to the appellant, but 
when it isa question of acting against the appellant 
in énkancing the sentence, that on the face of s. 439, 
Criminal Procedure Code, has to be done under its 
revisional power as distinct from its power merely 
asa Oourb of Appeal.  KrraAuprs. EMPEROR, 35 C. W. 
N. 18t: 32 Cr. L. J. 890; Ind. Rul. (1931) Cal. 567; 
A. I. R. 1931 Oal. 450: (1931) Cr. Qas 602 Cal. 247 

S. 429 —Difference of opinion—Reference to 
third Judge—W hether whole case is open. 

Addison,J.—'The case laid before a third Judge 
under s. 429, Criminal Procedure Code, is the com- 
plete case in so far as the two Judges who first heard 
the appeal have differed as regards particular appel- 
lants but notthe case of the other appellants as to 
whom they did not differ. AHMAD SHER v, EMPEROR, 32 
Cr. L. J. 868; Ind. Rul. (1931) Lah. 573; A. I R.1931 
Lah, 513; (1931) Cr. Cas. 737 Lah. 381 

ss, 435, 436, 438—Order for further 
enquiry —Powers of Magistrate—Giving directions 
as to mode of  inquiry—Legality— Discretion of 

Magistrate to issue process or hold. trial— Enquiry’, 

meaning of —Report under s. 488, when tobe made. 

A Subordinate Magistrate directed to make further 
enquiry into a warrant case by an order made under 
s. 436 of the Criminal Procedure Code has all the 
powers provided for by Chap. XXI of that Code. 

When an order for further enquiry is passed no 
direetions or instructions can lawfully be given to 
the Magistrate as tothe manner in which he should 
conduct the inquiry. Itis the function of the Magis- 
trate to determine whether or not process shall issue 
or atrial take place, and his discretion in the matter 
is not to be fettered by instructions or directions 
-fromany quarter. In holding the further inquiry the 
Magistrate will be at liberty to conduct the inquiry 
in his own way, provided he conforms to the pro- 
visions of the Code. Hecan examine such persons 
(whether or not they were examined in the course of 
the previous enquiry), and take such further or other 
steps for the purpose of ascertaining whether or not 
process should issue or a charge should be framed as 
are permitted by law, and as he deems to be advisable 
orhe may determine the matter upon a reconsidera- 
tion of the same materials as were available when the 
earlier order of dismissal or discharge was passed,in 
the light of the observations of the revising officer 
and at the conclusion ofthe enquiry the Magistrate 
will deeide according to law whether or not process 
shall issue, or an order of committal be made, ora 
trial be held, as the case may be 

Per Page,C.J.—In cases to which s. 436, Criminal 
Procedure Code, is applicable a Sessions Judge or 
District Magistrate is competent under s. 438 to report 
the result of the examination of the record to the High 
Court for such orders as the High Court may deem 
fit to pass under s. 439. Butareport ought not to be 
made to the High Court under s. 438 on matters of 
fact, or unless the examination of the proceedings 
in the inferior Court discloses a question of law which 
the Sessions Judge or District Magistrate thinks 
would more properly be determined bythe High Court. 

Section 438 has no application to trials, but relates 
to proceedings antecedent and preliminary to a trial 
the object of which is to ascertain whether or nota 
trial shall take place, EMPEROR v, Maung Ba Trou, 
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9 R. 239; 32 Or. L J. 950; Ind. Rul. (1931) Rang. 214; 

A. I. R. 1931 Rang. 225 Rang 822 

S 436—Sentence substantial though 
inadequate—linhancement in revision. 

Where a sentence is substantial, though inadequate 
and the convict has served the sentence, there should 
be no enhancement in revision. EMPEROR v. RAM 
SARUP, A. I.R 1931 Lah. 132: 32 D. L. R. 5; Ind. Rul, 
(1931) Lah, 625; 32 Cr. L. J. 943; (1931) Cr. Cas. 260 

Lah. 577 
——— 8. 438. See CRIMINAL Procepurz DODE, 





1898, ss. 435, 436 822 
—— ——5$8. 439 
See CRIMINAL Proceptre Cone, 1898, s. 225 174 


See CRIMINAL Proceptre Cops, 1898, ss. 236, 237 8 
52 

See Criminal PROCEDURE Cons, 1898, s. 423 247 
— ——8. 439—Revision against acquittal— Inter- 

ference— Principles. 

Though the High Court has jurisdiction to inter- 
fere on revision with an acquittal, it should ordinarily 
exercise this jurisdiction sparingly and only where 
itis urgently demanded in the interests of public 
justice. The fact that the High Court sitting as a 
Court of Appeal, might possibly have come to a 
different conclusion from the learned District Magis- 
trate is no ground for exercising the revisional juris- 
diction of the High Court against the order of acquit- 
tal made by him. U Min v. MAUNG Taigz,8 R. 663; 
A. I. R. 1931 Rang. 91; Ind. Rul. (1931) Rang. 177 
32 Cr. L. J. 928; (1931) Or. Cas. 382 Rang 545 
S.439—Revision—Interlecutory orders in 

criminal cases. 

Where a remedy ultimately lies by way of appeal 
it is unnecessary for the High Court to move in 
revision. Ifthe Court is acting without jurisdiction 
the party need not concern himself at all about the 
trial. If, on the other hand, it is not so clear, and it 
isa moot point whether or not the lower Court has 





jurisdiction, then that matter should be thrashed 


out fully in both Courts below before it is brought 
if necessary, to the High Court. S. SzNpIAPPA NADAR 
v. PRESIDENT District Boarp MADURA, (1930) M. W.N. 
1271; 33 L. W. 475; 60 M. L. J.495; A.I. R. 1931 
Mad. 419: Ind. Rul. (1931) Mad. 671: 32 Or. L.J. 895; 
54 M. 595; (1931) Cr. Cas. 467 Mad. 319 
ss. 439, 531—Revision against acquittal, 

when maintainable—Want of territorial jurisdiction 

—No failure of justice—Reversal of conviction, 

legality of. 

Ordinarily the High Court does not entertain ap- 
plications in revision from orders of acquittal when 
the Orown has preferred no appeal, but that it has 
jurisdiction in such cases cannot be doubted, and the 
High Court willinterfere where there is some glar- 
ing defect either in the procedure orin the view of 
the evidence taken by the lower Court. The parties 
are entitled to ask forthe exercise of such jurisdic- 
tion where the lower Court has fallen into an appa- 
rent error of law and has in consequence failed to 
exercise a jurisdiction vested init by law. 

The provisions of s. 531, Criminal Procedure Code, 
are mandatory and where it is nobody's case that the 
wrong assumption of territorial jurisdiction has in 
fact occasioned afailure of justice nor has the Judge 
expressed himself to that effect a conviction cannot 
be set aside by the Appellate Court on the ground of 
want of such jurisdiction. ABDUL SHAKUR v. PALLA 
Rau, 8 O. W. N. 341: 32 Cr. L. J. 828; Ind. Rul (1931) 
Oudh210; A, I. R. 1931 Oudh 273; (1931) Cr. Cas, 
Oudh 504 
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Cone, 1898, s. 213 (2) 332 
—— ——8$. 476. : 

See CRIMINAL PRooEDURE Cope, 1898, s. 160 

See CRIMINAL PRooEgDURE Oone, 1898, s. 195 241 


See CRIMINAL PROOEDURE Cops, 1898, s. 195 (1) (a) 
419 

See O1vib Proospure Oone, 1908, O. XXI, 2.2 
i 13 


$. 476—Offence committed before arbitrator 

— Complaint of Court, whether necessary—Applica- 

tion based on documents—Preliminary enquiry, if 

necessary—Person complained against, whether 
entitled to notice. 

Where a person isallegedto have given false evi- 
dence before an arbitrator appointed under Sch. II, 
Qivil Procedure Oode, an application under 8. 476, 
Oriminal Procedure Code, by the Court in which the 
suit was instituted is necessary. 

The question whether a preliminary inquiry is 
necessary or not in the case of an application under 
8.476, Criminal Procedure Code, will depend upon 
the facts and circumstances of each case. Where the 
applieation issupported not by oralevidence, but by 
documents,no further preliminary inquiry is neces- 
sary beyond that which the Court makes on the 
materials before it. 

Where an application is made under s. 476, Oriminal 
Procedure Oode, itis not necessary that the person 
against whom the order is sought should be given an 
opportunity of being heard upon the preliminary 
enquiry. The practice of giving sach notice is to be 
deprecated. H. O, Gantry, F. L. Harcourt, 58 O. 215; 
32 Or. L. J. 826; Ind. Rul. (1931) Cal. 525; A.I. R. 
1931 Oal. 436; (1931) Or. Cas. 588 Cal. 93 
s. 476, scope and applicability of—'In or 
in relation to a proceeding in that Court’, meaning 





of. 

Section 476 can only apply to cases where, by reason 
of a provision in the Code, the Magistrate requires 
a complaint by a Oourt in order that he may take 
cognizance of the charge. The use of the words “in or 
in relation to a proceeding in that Court” is mere- 
ly to say that the Court is not to take action where 
the offence has relation to a proceeding in some other 
Court. Itis merely to identify the Court itself which 
is to take action under 8.476. Provar RANJAN Barat 
v. Uma SANKAR CHATTERJEE, 58 O. 727; 35 O. W. N. 98; 
39 Or. L. J. 883; Ind. Rul. (1931) Oal. 561; A.I. R. 
1931 Cal, 438; (1931) Or. Oas. 590 Cal, 241 


s. 488—Maintenance proceedings—Com- 
promise as to rate—Competency of Criminal Court to 
enforce maintenance—Order acted upon for long 
period—Effect. 
Merely because the parties compromise as to 

what is the properrate of maintenance does not 

mean that s. 488, Oriminal Procedure Code,is no 
longer applicable and that the maintenance cannot 
be enforced through Criminal Courts. 
Where the petitioner had been 
through the Magisteral Courts arrears of mainten- 
ance since 1908, and the husband never moved the 

Court at the time the order was passed to have 

it set aside: 

Held, that the Court should not after such a long 
eriod reéuse relief: to the petitioner on the ground 
that the order for maintenance was wrong. HAKIM 

Devi v. SHAM Stroz, Ind, Rul. (1931) Lah.694; 32 Or. 

L. J. 993 Lah. 854 

ss. 516, 517—Complaint of theft—Abandon- 
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ment of prosecution—Order returning property to 

complainant—Legality—Proper procedure. 

Where a complaint of theft ie abandoned or got fur- 
ther prosecuted, the best course, if only to save the 
Oriminal Court from being abused, is to hand the 
property back to the man who had produced it. It is 
not proper to hand it over to the complainant in such 
a case. re 

A complaint was made to a Magistrate ‘alleging 
that the accused had taken a motor bus on hire-pur- 
chase system from the complainant, that he made 
default in payment of the hire, whereupon notice 
was duly served onhim terminating the hire-pur- 
chase agreement and the bus was lawfully recovered 
from his possession. It was further alleged 
that immediately thereafter the accused managed to 
get it back by strategy and craft and that he was, 
therefore, guilty of theft. On this the Magistrate 
without making anyinvestigation into the alleged 
charge of theft called onthe accused to produce 
the bus and when he produced it in Court 
the Magistrate handed it over to the com- 
plainant. On the matter being brought to the 
notice of the High Court in revision: 

Held, that the Magistrate’s order making over the 
bus to the complainant without any investigation 
into the alleged charge of, the theft was illegal. 
BRoJENDRA CHANDRA De v. K. S. Sama, 35 O. W. N. 198; 
A.I.R.1931 Cal. 455; Ind. Rul. (1931) Cal. 614; 32 
Or. L. J. 983; (1931) Cr. Cas. 607 Cal. 902 
—_———s, 517. See Contract AoT,1872,8.178 835 
S. 517—Order under s. 517, whether executive 

or judicial—Appeal, competency of—Order 

delivering keys of house, effect of. - 

An order passed by a Magistra‘e under s. 517, Crimi- 
nal Procedure Code, is a judicial order and is open to 
review, by the higher Courts on appeal or revision, 
as the case may be. 

An order directing the keys ofa house to be made 
over toa personis in fact an order directing that 
possession of the house be delivered to him for the 
purposes of s. 517, Oriminal Procedure Code. SUNDAR 
Das v. EMPEROR, 32 Or. L. J. 847; A. I. R. 1931 Lah. 
527; (1931) Or. Cas. 751 Lah, 202 
— ——— s. 526—Magistrate expressing opinion 

before hearing evidence—Ground for transfer— 

Burma Village Act (II ef 1907), s. 28-—Complaint 

against headman without sanction—Duty of Magis- 

trate to reject complaint—Sanction to prosecute— 

Limiting sanction to particular offence, propriety 





of. 

Where a Magistrate receives a complaint which 
falls within the provisions of s.28, Burma Village 
Act, and requires for its institution the sanction 
of the Deputy Commissioner, the only course open 
to the Magistrate isto reject the complaint on that 
ground, and to inform the complainant that he 
should apply to the Deputy Commissioner for 
sanction ifhe wishes to proceed further. It is 
not the Magistrate's funetion to takesteps to obtain 
the sanction of the Deputy Commissioner, and he 
ought to abstain from doing anything of the kind. 

In granting sanction under s. 28, Burma Village 
Act, the Deputy Commissioner should not pre-judge 
the case by limiting his sanction to a particular 
offence. He ought to grant sanction fora prosecu- 
tion forthe acts complained of and then to leave 
the trial Court to determine what offence is con- 
stituted by the acts proved. 

A Magistrate who has formed an opinion about 
a case and hasexpressed his opinion before hearing 
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the evidence in the case ought not to be allowed to 
try it. Mauna Po, Tuair v. Maune Pyo,8 R. 654; A. I. 
R. 1931 Rang.87; Ind. Rul. (1931) Rang. 188; 32 Cr. 
L.J. 938; (1931) Cr. Cas, 375 Rang. 556 
——— 8. 531. See ÜRIMINAL PROOEDURE CODE, 
1898, s. 439 








50 
.S. 537. 
See UATTLE Trespass Act, 1871, s. 20 457 
See ORIMINAL PROOEDURE Cope, 1898, s. 222 (2) 
See OR1MINAL PRocEDURE Oops, 1898, s. 292 (a) 
—8. 541. See CRIMINAL PROOEDURE Copp, 
1898, s. 337 519 
—— —— $8. 548. See PRACTIOE 327 


Criminal triai—Benefit of doubt. 

In a criminal case where different constructions 
can be placed on an incident consistent with the 
evidence in the case, it is right to put the construction 
that is most favourable to the accused. HAZARI v. 
Emperor, 8 O. W. N. 685; 32 Cr. L. J. 851; Ind. Rul. 
(1931) Oudh 270; A. I, R. 1931 Oudh 385; (1931) Cr. 
Cas. 817 : ] Oudh 270 

Burden of proof—Private defence. 
, Harrison, J.—The principle that if a person is 
injured in a fight the burden of proving the right 
of private defence always lies on him comes perilous- 
ly near, if it does not actually amount to saying that 
it is an offence to be hit or injured. AHMAD SHER v. 
EwPEROR, 32 Cr L. J. E68; Ind Rul. (1931) Lah. 573; 
A. I. R, 1931 Lah, 513; (1931) Or. Cas.737 Lah. 381 


Conviction—Application for revision by third 
party against accused's wishes—Power to interefere. 
Ordinarily, where a person being a friend and as 
such interested in the liberty of another sentenced to 
imprisonment applies in revision, the Court will not 
interfere, where it appears that the prisoner is of 
age, educated and sane, unless the Court is satisfied 
that there has been a miscarriage of justice. Even 
where there has been a miscarriage of justice, the 
Court, in the interest of the prisoner himself, where 
he himself prefersto abide by the decision already 
given, must be careful to avoid taking any action 
which may place himin other and perhaps greater 
jeopardy, while seeking to remove the stigma of 
illegality from the administration of the law. On 
the other hand, the Court canmot allow any such 
alleged miscarriage to be used to gratify a desire for 
self-advertisement or pretended martyrdom at the 
expense of the Court's reputation for impartiality 
&nd justice. RAMENDRA CHANDRA Roy v, EMPEROR, 
A. I. R. 1931 Cal. 410; 35 O. W. N. 716; 32 Or. L.J. 
844; Ind. Rul, (1931) Cal 558; (1931) Cr. Cas. 506; 
58 O, 1303 Cal. 174. 
Evidence ~ Judicial notice—Importing per- 

sonal knowledge of previous conduct of accused, 

legality of. 

A Magistrate cannotimportintoa case his know- 
ledge of the previous conduct of the accused. 

A Court can take judicial notice of matters of 
universal notoriety, and its general knowledge of daily 
life, but a Judgecannot use from the Bench under 
the guise of judicial knowledge that which he 
knows only as an individual observer. SHAMBHURAM 
v. Emperor, 25 8. L. R. 213; Ind. Rul. (1931) Sind 92; 
A. I. R.1931 Sind 127; 32 Or. L, J. 923; (1931) Or. Cas. 
719 Sind 476 
wiiness— 
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Inference, 
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The failure of the prosecution to take any steps 
in regard to any person connected intimately with 
the alleged crime is à circumstance which raises an 
inference adverse to the prosecution. INDAR DATT v. 
Emperor, 32 Cr. L. J. 818; Ind. Rul. (1931) Lah. 537; 
A. I. R. 1931 Lah. 408; (1931) Or. Oas, 648 Lah. 185 


Fines under several sections—Payment into 
Court—Accused’s right to ask for appropriation 
towards particular sentence—Contract Act (1X of 
1872), s. 59. 

An accused person who has been convicted and 
fined under different sections of the Penal Code is 
entitled, on paying a certain amount into Court to 
ask that the amount paid should be appropriated by 
the Court towards the fine inflicted on him under 
any particular section or sections, YakooB v. Ex- 
PEROR, 24 S. L. R. 437; A. I. R. 1931 Sind 73; Ind. 
Rul, (1931) Sind 91; 32 Or. L. J. 922; (1931) Or. Cas, 
383 (1) Sind 475 
— — —Jnterlocutory orders. 

There is no provision in the Code of Criminal 
Procedure for writing orders in the course of a case 
and Magistrates will be well advised to defer all 
writing till after the conclusion of the trial. 8. 
SENDIAPPA NADAR v. PRESIDENT, Dustrior Boarp, 
Mapora, (1930) M W. N. 1271; 33 L. W. 475; 60 M. 
L. J. 495; A. I R. 1931 Mad. 419; Ind. Rul. (1931) 
Mad 671; 32 Or. L. J. 895; 54 M. 595; (1931) Cr. Cas, 
467 Mad. 319 
- Right of reply. See CRIMINAL PROOEDURE 
Copz, 1898, s, 292 692 


Crown Lands Ordinance of Kenya (No. XII of 
1915)—Auction of Government lands—Condition 
restricting bidding to Europeans and imposing 
conditions as to user—Validity—Powers of Govern- 
ment servants in disposing of Government lands— 
Mandamus by Court to allow others to bid— 
Legality—Procedure —Ex parte orders — Specific 
Relief Act (I of 1877), s. 4. 

Prima facie the Crown and the servants of the 
Crown exercising the right of disposing of Crown pro- 
perty, have at least the rights of private owners of 
making the disposition in any way that appears to 
them to be best in the interests of the Orown, Tha 
servants of the Crown, if given disposing power by 
Statute, must comply with the terms of the Statute,but 
within those terms their duty is to act honestly in 
what they conceive to be the ultimate interests of 
the Orown or ofthe public. In such disposition unless 
it is expressly given by Statute there does not exist, 
and never has existed, any legal right of any par- 
ticular member of the public to take part. -Sales or 
leases, if permitted to be by private treaty, are regulat- 
ed by the duty which the servant of the Crown owes 
to his superior, but owesto no individual member of 
the public. If the statutory duty of the Crown servant 
is to sell by auction, that duty must, no doubt, be 
observed and but if thereis no further express provi- 
sion there would seem to be no reason for further 
limiting the discretion of the officer as to the terms 
and conditions of the public auction which he shall 
decide to hold. 1f there can be restriction of user 
there seems no objection to limiting the bidders to 
those capable of the restricted user. Ifany restriction 
beallowed, the question whether the restriction should 
be based on racial distinctions is obviouslyenot one of 
law, but of policy. 

Therefore, itis competent to the Commissioner for 
Local Government Lands and Settlements in Kenya 
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to allow only Europeans to bid and purchase at an 
auction-sale of leases of township plots in Kenya and 
also to impose restrictive conditions as to the user of 
such lands. 

In respect of a sale fixed fora Saturday llth August 
by a notice of 3rd July, the applicant, by a notice of 
motion dated on Thursday, moved the Court on Friday 
for a Mandamusto the Commissioner to allow him to 
pid at the sale. The Court postponed the sale by an 
order made ex parte though the necessary evidence of 
a demand and refusal was very weak: 

. Held, that the procedure adopted was irregular and 
should not form a precedent. à 

-The writ of Mandamus which is a high prerogative 
‘writ, is of the greatest value in maintaining the law, 
‘but it is discretionary. The precise order asked 
for and made should in euch cases be carefully defined. 
. COMMISSIONER FOR LOCAL GOVERNMENT LANDS & SETTLE- 

MENT v. ABDUL HusniN, A. I. R, 1931 P. O 132: Ind. 
Rul (1931) P. O 217; 6i M. L. J. 229 P.G. 729 
Custom—Barbarous customs cannot be made milder 
and recognised by Courts. 
lfa custom is barbarous it must be rejected as 
repugnant to natural justice, equity and good con- 
science. In order that a custom in a milder form 
may be enforced, it is necessary to show that in its 
milder form it is still recognised in the native 
community as custom, so as in that form to regulate 
the relations of the native community inter se. But 
the Court cannot itself transform a barbarous custom 
into a milder form. ESHUGBAYI LEKO v. OFFICER, 
ADMINISTERING GOVERNMENT OF NIGERIA, 35 O. W. N. 
755; (1931) A. L. J. 466; (1931) M. W.N. 683; Ind. 
Rul. (1931) P, O. 227; A. I. R. 1931 P. ©. 248; 34 L, 
W. 607 P.C. 739 
— Proof of existence—Presumption of 
continuance. 


When a custom is proved to exist the custom must 
‘be held to continue and the onus to prove discon- 
tinuance is on the party asserting it. 

[A custom by which the landlord was entitled. to a 
feo from the ryots settled in the village, on the 
occasion of each marriage or daricha was found to 
‘exist and upheld by the High Court.) CHUNNI v. 
RarroxNISHA BEGAM, (1931) A. L. J. 411; 15 R. D. 439; 
L. R. 124. 221 Rev.; Ind. Rul. (1931) All. 548; A. Í. 
R. 1931 All. 547 All. 804 
Customary Law (Punjab) —Alienation—Declara- 

tory suit by remote 1-eversioner—Intermediate minor 

peversioners—Discretion in awarding relief. 

M sold ancestral land belongingto him. He had 
-noissue but had three nephews. One of them who 
“was amajor gavehis consent to the sale, while the 
other two, being minors, were living with their mother 
who had married a brother of the vendees. E who 
wasa collateral of M in the Sth degree sued fora 
declaration thatthe sale was without necessity and. 
should not be held binding on his reversionary 
rights. The. trial Court decreed his claim but the 
District Judge held that though the absence of 
.necessity, etc., had been proved and plaintiff could 
| gue, it was not a proper case to award declaratory 
relief: 

Held, in second appeal, that the attack on the 

articular alienation not only protected the rights of 

R but alsg those of the minors and the lower Appel- 
late Court did not exercise its discretion properly in 
reversing the decree of the trial Court. MUHAMMAD 7. 
Mannı, 32 P. L. R. 319; 12 Lah. 108; A.I. R. 1931 
Lah. 299 (2); Iad, Rul. (1931) Lah, 531 Lah, 179 
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Appointment of heir—Death of heir without 
sons—Suecession — Daughter's rights — Effect of 
- appointment of heir. 

Under the Customary Law of the Punjab, in the 
absence of a son, the land held by a nominated heir 
passes to his daughter in preference to the collaterals 
of the donor. . 

The appointment of an heir is for all practical 
purposes a gift and succession must be governed -in 
such cases by the same rule as would govern a gift. 
The only difference between the position of such an 
heir and & donee is that, on his line dying out 
completely the land reverts to the reversioners of the 
benefactor. INDAR Kaur v. HARI Srwan,Ind. Rul. 
(1931) Lah. 655; A. I. R. 1931 Lah. 615 Lah. 671 
-—_——Awans of Pind Dadan Khan Tahsil, Jhelum 

District—Power of sonless bequeath 

ancestral property by Will. i 

A sonless Awan of the Pind Dadan Khan Tahsil 
of Jhelum District has no power to bequeath ancestral 
property by Will. Farru v. MoHAMMAD SRER, Ind. 
Rui. (1931) Lah. 556; A.I. R 1931 Lah,481 Lah. 220 

Gift by widow—Failure of major reversioner 
to sue—Suit by minor reversioner within three 
years of attaining majority—Limitation—Limitation 

Act:IX of 1908), ss 6,7. : 

A widow made a giftin 1908. In 1925 the plaintiff, 
who was admittedly a collateral and below 21 years 
of age, instituted a suit for a declaration that it 
would not affect his reversionary rights. The plaint- 
iff's father and elder brother who were alive when the 
gift was made had not challenged the gift, and the 
defendant contended that the suit was, therefore, 
barred unders.7, Limitation Aot: : 

Held, that s. 7, Limitation Act, was not applicable 
and the suit was not barred. WALI OHAND v. PUNJAB 
Sıxan, Ind. Rul. (1931) Lah. 649 Lah. 665 
———Jats of Jhelum Tahsil—Power to bequeath 

property to daughters when there are no sons— 

Power to Will—Presumption. 

Sonless Jats of Tahsil Jhelum have under custom 
the power to bequeath their property to their 
daughters. 

The distinction under the Punjab Customary Law 
between the power of gift inter vivos and the power 
of testation isa matter of degree and form only and 
where the power of giftis shown to exist an initial 
presumption arises that there is a co-extensive power 
of testation, Napran v. MunamMap Hossain, Ind, Rul. 
(1931) Lah. 545; A. I. R. 1931 Lah. 450 Lah. 209 
-—_—~—-Kaisthsof Rohtak—Adoption of daughter's 

son—Validity—Status of adopted son—Hindu Law 

—Applicability—Customs as to adoption among 

agricultural and non-agricultural tribes. 

Among the Kaisths of Rohtak, adoption of ‘a 
daughter's son is valid, and once an adoption of a 
daughter's son has taken place the position of such a 
son is analogous to that of a son adopted in the 
Dattaka form : 

It cannot belaid down that because by custom -a 
particular requirement of the personal law has 
been dispensed with or varied, the consequence iu 
thatthat law ceases to have any application to the 
case. 

Ifa party avers that the variation by custom of 
the personal law in one respect has the consequence of 
abrogating that law altogether, then he must also prove 
the existence of acustom justifying such a result. 

- [n the Punjab a member of an agricultural trite can 
by custom, instead of formally adopting a-son 


Awan to 
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appoint an heir to him. Such an heir does not 
possees the rights of an adopted son but merely 
succeeds to the estate of the person appointing him; 
he is not transplanted to thefamily of the appointer 
nor does he lose all his rights in the natural 
family. 

Among the non-agricultural tribes, however, the 
adoption must be of a formal character under the 


Hindu Law andthe custom of appointment of an heir - 


does not prevail. In some respects, however, the full 
dictates ofthe Mitakshara Law requisite for a valid 
adoption are not observed. RAGHBIR Saran v. Ram 
OHANDER, 32 P. L. R. 482; Ind. Rul. (1931) Lah. 593; 
A. I. R. 1931 Lah 546 Lah. 481 


: Mairs of Jhelum District—Sonless mair — 

Gift to distant collaterals—Validity. 

Under the Customary Law of the Punjab a sonless 
mair is entitled to make a gift of his ancestral property 
to one of his collaterals in the presence of other col- 
laterals equally or more nearly related. AHMAD DIN 
-v Maumup, Ind Rul. (1931) Lah. 610; 32 P. L. R. 615; 

A, I-R. 1931 Lah. 670 Lah. 514. 
. Succession—Appointed heir—Brahmans of 

Mauza Nar Gohru, Tahsil Hamirpur, District 

Kangra—Right of collateral succession. 

he sons of an appointed heir among the Brahmans 
of village Nar Gohru, Tahsil Hamirpur, District 
Kangra, are entitled to sueceed to the estate of the 
natural brother of their father along with the sons 
of the other brothers. 

The relation of an appointed heir and his adoptive 
father is purely a personal one and the exclusion of 
the appointed heir from succession to his natural 
father’s estate must be regarded as an exception and 
should not be interpreted to mean that he is excluded 
altogether from the family. Srro v. Kansut Ram, 
Ind. Rul. (1931) Lah. 639; A. I. R. 1931 Lah. 754 

Lah, 849 

Succession —Kangra  District—Ala malik, 

whether succeeds to adna malik in preference to 
daughters. 

Under the Customary Law of the Kangra District 
the ala malik is not entitled to succeed to the proper- 
ty of the adna malik in preference to the daughter 
of the latter. Rasa NARENDRA ÜHAND ~v., "TARAPAT, 
Ind. Rul. (1931) Lah. 609; A. I. R. 1931 Lah. 618 

Lah. 513 


Transfer by widow—Consent of next rever- 
stoner—Right to challenge—Female reversioner— 
Collateral succession of widow—Forfeiture— 
Unchastity—Accretion-to husband's estate—Riwaj-i- 
am—J hang District —Successiog by mother and step- 
mother. : 

Under the Punjab Customary Law where a widow 
who is entitled only to a life-estate transfers an 
absolute estate with the express consent of the next 
reversioner in good faith and for his own advantage 
it is not open to the latter to challenge the aliena- 
tion subsequently. 

Under the Punjab Customary Law a reversioner can 
challenge an alienation of ancestral property made by 
a widow holding a life-estate, irrespective of whether 
the reversioner is a male ora female, 

A widow who has succeeded her son or collaterally 
loses her life-estate on re-marriage or becoming un- 
chaste, as she is regarded as having succeeded not to 
her son's but to her husband's estate. BARKHURDAR 
Suan v. SAT BHARALI, Ind, Rul, (1931) Lah.705; A. I. 
R. 1931 Lah, 677 Lak, 881 
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Debtor and creditor— Receipt in favour of creditor 
—Burden of proving that creditor is not real owner. 
Where a personhas passed a receipt in favour of 
another, the burden of provingthat the money ad- 
vanced did not belong to the latter is heavily on 
the former. PaTIRAM v. SADASHEO, A. I. R. 1931 
Nag. 97; Ind. Rul. (1931) Nag. 107 Nag. 459 


Decree—Iix parte decree set aside in subsequent 
suit—Original suit, whether revives—Tests—Civil 
Procedure Code (Act V of 1908, O.IX,r 18— 
Sufficient cause, meaning of. 

As to whether, when an ex parte decree is set aside 
ina subsequent suit, the original suit in which that 
decree was obtained is revived or not depends upon 
the pleadings, the issues and the actual decision in 
the subsequent suit. If upon an issue properly 
raised and tried in the subsequent suit, it is held 
that the claim itself of the plaintiff in the original 
suit was false and fraudulent, the effect of such a 
decision isto put an end to that suit, and the suit 
cannot be revived and retried. If, on the other hand, 
the ex parte decree is set aside on the ground that 
it was obtained by suppression ofsummons by means 
of fraud and the defendant in the original suit was 
prevented from appearing in the suit, and defending 
it by reason offraud committed by the plaintiff, the 
first suit is revived and the plaintiff of that suit is 
entitled to have it tried and disposed of in accord- 
ance with law in spite of the fact that in the subse- 
quent suitthe Court went into the question as to 
the plaintiff's claim being false as a ground for hold- 
ing that there was reason for him to obtain stealthily 
a decree behind the baek of the defendant by fraudu- 
lently keeping him out of the knowledge of the suit 
and preventing him from defending the action. 

The “sufficient causé" referred to in O.IX, r. 13, 
Civil Procedure Code, may be, amongst others, the 
suppression of tbe summons by means of fraud so a8 
to prevent the defendant from having any knowledge 
of the suit against him and thus to enable the plaint- 
iff toobtain an ex parte decree. Nirsan SINGH v. 
KisHUNI Sineu, A. I. R. 1931 Pat. 204 (2); Ind. Rul. 
(1931) Pat. 275; 12 P, L. T 493: 10 Pat. 516 Pat. 355 
Suit to set aside—Mere falsity of claim, 

whether ground for setting aside—Proof of fraud, 

necessity of—Court trying second suit cannot 
proceed as 4f it were sitting on appeal, 

Where a suit has been degided, even though it is 
decided ex parte, the decree cannot be set aside or 
impeached merely on the ground that the claim of 
the plaintiffs was false; something more should be 
proved insupportof the allegation of fraud. It 
must be shown that fraud was practised in relation 
to the proceedings in the Oourt and the desree must 
be shown to have been procured by practising fraud 
of some sort upon the Court. 

Wherea decree is sought to be set aside by a 
separate suit, the Court before which the decree is 
impeached cannot decide the matter as if it was sit- 
ting in appeal against the decree passed on the pre- 
vious occasion.  ISMILE-UD-DIN » SuaJoRAN Nessa, 35 
O. W. N. 303; Ind. Rul, (1931) Cal. 609; A, I. R.1931 
Cal. 649 (2) Cal. 897 


Deeds—Pardanashins—Proof of intelligent execution. 

In the case of a deed executed by a parda- 
nashin the question is not whether shÉ know what 
she was doing, had done, or proposed to do, but 
how her intention to act was produced; whether 
all that care and providence was placed around 


Damages—Representative action. 
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her, as against those whoadvised her, which from 
their situation and relation with respect to her 
they were bound to exert on her behalfand onus 
is cast onthe person relying on the dispositicn; to 
establish that the transaction is one which the 
disponent thoroughly comprehended and  deliber- 
ately and of her own free will carried out. 

There is noabsolute rule of law that a deed of 
gift by a pardanashin woman is invalid in the 
absence of proof that she had independent advice, 
but the absence of independent advice is a fact 
‘to be taken into consideration on the issue whe- 
ther the grantor thoroughly understood the trans- 
action and carried it out deliberately of her own 
‘free will. OCnaNpRANI Kuan v. Snkgo* Nats, BO. W. 
N. 194; A. I. R. 1931 Oudh 146; Ind Rul. (1931) Oudh 
213 Oudh 337 
Defamation—Unincorporated — association-—Libel— 

Right to sue— Subsequent incorporation— E ffect— 

Suit for damages — Representative action on behalf 

of numerous persons, competency of—Civil Pro- 

cedure Code (Act V of 1908), O. I, v. 8—Technical 
libel —Damage. 

An unincorporated association cannot be libelled 
as an association, since it is not a legal person; 
the remedy of the members of such an association 
if they are libelled, is to sue personally. 

The subsequent incorporation of the association 
cannot make any difference to its right to sue inas- 
much as an incorporated association cannot sue for an 
‘injury done to its members before it was incorporated: 

No representative action can lie where the sole 
relief sought is damages, because they have to be 
proved separately in the case of each plaintiff. 

Where a libel is little mêre than technical, ‘nomi- 
nal' damages as distinct from" contemptuous damages 
would suffice. Lieut, COLONEL Gipney v. ANGLO INDIAN 
“AND DOMIOILED EUROPEAN FEDERATION,8 R 250: A. I. R. 


1930 Rang. 177; Ind. Rul (1931) Rang 165 Rang. 277 


Delhi Plece-Goods Association Rules, r. 5. See 
ARBITRATION ACT, 1899, 8. 4 (b) 324 


Divorce Act (IV of 1869), s. 2—Domicile—Mode of 
determination —European claiming Indian domicile 
—Points to be considered— Question of domicile— 
Question of mixed law and fact. 

In divorce cases the question of domicile should be 
treated with care, for unless the parties to the 
marriage are domiciled in India at the time when 
the petition is presented there is no jurisdiction 
in a District Court to dissolve the marriage. 

A person's domicile is that country in which he 
either has oris deemed by law to have his perman- 
ent home. Residence alone, for however long & 

eriod, is by no means the test, and & safer guide 

s to enquire where the person, whose domicile is in 

question, intends to end his days Every person 

receives at birth à domicile of origin and every inde- 
pendent person can acquire a domicile of choice by 
the combination of residence und intention of per- 
manent or indefinite residence but not otherwise. 

But the presumption of law is against a change of 

domicile, which must be proved by the person 

alleging it A wife's domicile is the domicile of 
her husband: ` 

Where as, European claims to be domiciled in India, 
it will be pertinent to enquire where his father 
lived and died, or resides, as the case may be, 
where he and his father were born, the cireumstances 
n which he came to and resides in India which 
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will assist in ascertaining whether there exists an 
animus vreverlendi or an animus mhünendi, hid object 
in residing in India, and generally as to the 
conditions under which helives and his habits of 
life. 

The question of domicile isa mixed question of 
fact and law. It is only when the relevant facts 
have been ascertained that the Court isin a posi- 
tion to determine where a person is domiciled. 
Wricut v. WRIGHT, 58 O. 259; A.I R.1931 Cal. 383; 
Ind. Rul, (1931) Cal. 521 Cal. 89 
——ss. 10, 34—Adultery —Proof—Inference 

from circumstances—Damages—Assessment— Points 

to be considered—Condonation, what constitutes. 

It isa fundamental rule that it is not necessary to 
prove the direct fact of adultery. In every case 
almost, the fact is inferred from circumstances that 
lead toit by fair inference asa necessary conclusion. 
Rut the circumstances must be such as would lead 
the guarded discretion ofa reasonable and just man 
to the conclusion. 

There can be no case of condonation unless con- 
jugal cohabitation has been resumed or continued. 

The object of passing a decree for damages is to 
give the husband compensation for the loss which 
he has sustained. In order to determine what loss 
the petitioner has sustained by his wife's adultery 
itis necessary to consider the circumstances of their 
married life from the beginning. When it appeared 
that from the very beginning of their life in India 
the petitioner had thought time and again of means 
by which he might rid himself of his wifé and it 
was further found that he had himself committed 
adultery with the woman and engineered her 
divorce from her first husband: 

Held, that this was not a case in which damage 
could be awarded to the petitioner against the co-re 
spondent, 

Held, however, that the co-respondent might be 
directed to pay thecosts of the petitioner. GEonGE 
ARTHUR CANNING  HzaRSEY v. ANNA MARGUERITE 
Hearszy, 8 O. W. N. 168; Ind. Rul. (1931) Oudh 325 

Oudh 773 

S. 17— Decree for  dissolution-—Proceedinga 

for confirmation—Reconciliation— Order staying 

further proceedings—Effect—Fresh application for 
confirmation, legality of. $ 

The petıtioner sued in the Court of a District Judge 
for dissolution of his marriage with his wife on the 
ground of his wife's adultery and obtained a decree 
for dissolution under s. 17, Divorce Act, subject to 
contirmation by the High Court. When the case 
came on for confirmation before the High Court, the 
petitioner put in an application to the effect that his 
wife had agreed to come back tohim and that he 
was willingto take her back and he accordingly 
prayed that the case should be consigned to the record | 
room. The order passed was that as the parties had 
settled their differences and Counsel for the petitioner 
withdrew the application for confirmation of the 
decree of the District Judge, all further proceedings 
in the suit were stayed. This order was passed in ] 928 
In 1931 the petitioner again applied to the High 
Court: 

Held, that the order staying proceedings was vir- 
tually an order dismissing the suit finally and barred 
all further proceedings in the suit, and in any case 
it was not preper to re-open the proceedings after 
such a long time. Mn A.v. Mra A, Ind, Rul (1931) 
Lah. 667; A, I. R. 1931 Lah. 577 Lah 699 
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——-§ 22—Alimony—Quantum—Considerations, 
Where the husband is gaining his income by his 
own personal exertions, the Court, as a general rule, 
will nôt give the’ wife more than one-third of his 
income as alimony, no matter how gross the miscon- 
duct of the husband has been. As a general rule 
half of the husband's income is only allotted in those 
cages where the wife has on marriage brought the 
husband a considerable sum of money or other prop- 
erty. JANET LEONORA QuiERos v HERBERT DreRCIVAL 
QuiERos, 8 O. W, N. 851; A I.R 1931 Oudh 365; Ind. 
kul. (1931) Oudh 323 Oudh 771 
————- 8. 34. See Divorce Act, 1869, s. 10 773 
Domiclle—Mode of determination. See Divorce Act, 
1869, 5. 2 89 
Easements Act (V of 1882),'s. 52—Permissive 
occupation as agent—Construction of building— 
Plea of license. 

. Where, in a suit by the reversioners to recover pos- 
session of a house which had been constructed during 
the lifetime of the widow. the defendant set upa 
plea of license but it was found that he was the 
general agent of the late widow and not an agricul- 


tural tenant to whom the plot of land had been granted, 


for building a house: 

Held, that the plea of license could not be sustained 
and that the plaintiffs were entitled to recover. 
TAWAKKAL Hussain v. MaNzuRUL HUSAIN, 8 O. W.N. 
714; Ind. Rul. (1931) Oudh 351 Oudh 799 
—-——— ss. 59, 60—Scope—Effect of words “as 
. such" —License granted by transferor—Effect of 

transfer—Work of permanent character—Eight to 

revoke incomplete. 

Section 59, Easements Act, cannot be construed as 
giving the transferee any better'rights than were pos- 
sessed by his transferor, much less as meaning that 
the effect of the transfer is ipso facto to put an end 
to all previous licenses, The proviso to the section 
only means that even if the transferor does not re- 
voke the license, the transferee can do so. 

It cannot be said that because the building has 
not been completed, therefore, the work already exe- 


cuted is not of a permanent character. TFaqrray 
Mis v. Banat, 8 Ò. W. N, 728; A. I. R. 1931 
Oudh 364; Ind. Rul. (1931) Oudh 296 Oudh 536 
———— S. 60. . 

See ABADI, j 565 
. See BASEMENTS Act, 1882, 8, 59 536 


Ejectment suit—Peaceful possession—Rigth to eject 
trespasser, 

Where ina suit for ejectment it was found that the 
plaintiffs were in possession fora very long time before 
they were dispossessed by the defendants and that 
the defendants were mere trespassers: 

Held, thatit did not matter for the purposes of the 
suit, whether the plaintiffs’ possession could be ascrib- 
ed to a tenancy or to a transfer of the maliki interest, 
for the defendant-appellants, who were trespassers, 
were not entitled to dispossess the plaintiffs of the 
lands and the plaintiffs, who were fourd to 
be in possession within 12 years of the suit, were 
entitled to recover the entirety of.the lands from the 
appellants upon thefooting that they were in peace- 
able possession ofthe premises before the defendants 
ousted them therefrom. SATISHOHANDRA Dz v. 
MADANMOHAN JATI, 58 O. 29; A I. R. 1931 Cal. 483 (2); 


Ind. Rul. (1931) Cal 618 Cal. 906 
Ekabhogam mirasidar rights of. See Lanp 
TENURES 117 


Election matters, See BENGAL MUNIOIPAL Act, 
1881, s. 37 i 673 
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Equity, nature of. : 
Dictum. —Equity does not mean a short cut to a 
result found desirable. The rules of equity are 
well-known, and have tobe applied under the rules 
laid down and not arbitrarily BINDA Parzap v RAJA 
Ram, (1931) A. L. J.614: Ind Rul (1931) AU 543 
All. 575 
Estates Partition Act(V of 1897 B.C), s 81— 

Sale of portion of non-transferable holding— 

Partition between landlords—Suit by co-sharer to 

whom portion is allotted for evictionof purchaser 

—Maintainability— Partition, effect of. 

The purchaser of a portion of a non-transferable 
occupancy holding cannot successfully resist a suit 
for eviction brought by a co-sharer landlord to whom 
the portion purchased has been allotted exclusively 
bya partition by the Collector under the Estates 
Partition Act made subsequent to the date of the 
purchase. 

The effect of the partition of the holding is to 
divide itintotwoor more parts. It has not simply 
the effect of the splitting up the rent of the holding. 
Sasnt Kumar BHOWMIK v. Kamint Kumar BHOWMIK, 
35 C. W. N. 109; Ind. Rul. (1931) Cal. 590; A. I. R, 
Cal. 638 


80 

Civil Procedure Code (Act V of 1908), O. 
XXI, rr. 58, 108—Failure to prefer claim under 
O. XXI, 1. 58, whether estops claimant from filing 
suit under 0. XXI, r.103—Estoppel, definition 


of. 

fie fact that a person was present at the timeof 
attachment and at the time of auction-sale and did not 
prefer any objection under O. XXI, r. 58, Civil Pro- 
cedure Code, or assert his rights then, does not estop 
him from filing a suit under O. XXI, r. 103 to be 
restored to possession on being evigted. 

There can be no estoppel except when one person 
has by his declaratioií.aót or omission intentionally 
caused or permitted another person to believe a 
thing to be true and to act upon such belief. MoHAM- 
map Hayat v. GHULAM NABI, $2 P, L. R. 390; A. I. R. 
1931 Lah. 598 42 Lah. 201 
Taking up inconsistent position in litigation. 

Where the contesting defendants pleaded thatthe 
other defendants were not necessary parties and did 
not implead them in an appeal preferred by them but 
contended in a second appeal preferred by the 
plaintiff that the appeal was incompetent as the very 
same persons were not impleaded as respondents: 

Held, that it was not open to the contesting defend- 
ants to raise such a pleain second appeal. KRISHNA- 
DHAN Lana v. BROJENDRA Nata Das, 34 O. W. N. 642; 
A. I. R. 1930 Cal. 748; Ind. Rul. (1931) Cal 540 

Cal. 156 
Evidence—Evidence of handwriting expert, value of. 

Evidence of the genuineness of signature 
based upon the comparison of handwriting and of the 
opinion of experts is entitled to proper consideration 
and weight. Dutofallkinds of evidence admitted in 
a Court this is the most unsatisfactory. lt is so weak 
and decrepit as scarcely to deserve a place in our 
system of jurisprudence. INDAR DATT v. EMPEROR, 
32 Cr. L. J. 818; Ind. Rul. (1931) Lah. 537; A. I. R. 
1931 Lah. 408; (1931) Cr. Cas. 648 Lah. 185 
Judicial notice. See CRIMINAL TRIAL 476 


Evidence Act (1 of 1872), ss. 2, 165—Criminal 
Procedure Code (Act V of 1898), s. 162—Statements 
before Police not properly proved—Use of such 
statements to discredit witness, legality of. 

Section 2, Evidence Act, leaves the provisions of 
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the Oriminal Procedure Code unaffected, and the 
power conferred on a Judge under s.165, Evidence 
Act, cannot be exercised for the purpose of introducing 
evidence in contravention of the provisions of s. 162, 
Oriminal Procedure Code. 

Where certain alleged statements before the Police 
were not properly put in evidence unders 162, Cri- 
minal Procedure Code, and were not even proved as 
substantive evidence and yet the Judge made 
use of them in order to discredit the witness in so 
far as he did not support the prosecution case: 

Held, that the procedure was illegal. RAHIJADDI v. 
Emprror, A. I. R.1931 Cal. 189; 35 C. W.N 317; 32 
Or: L. J. 841; Ind. Rul. (131) Cal. 543; 58 O. 1009; 
(1931) Or. Cas. 253 Cal. 159 


—S. 24—Confession, recording of—Statement 
by accused that hemade it voluntarily, effeet of— 
Retracted confesssion, value of—Rejection of con- 
fession in part, legality cf. 

Wherea Magistrate before recording the confession 
of an accused takes every precaution to protect his 
interests, namely, warns him against the risk that he 
‘was going to incurin making a confession and obtains 
from him a clear statement that he had not been put 
in fear or received any inducement and then the 
accused makes a deliberate confession of the crime, 
the confession, though subsequently retracted is in 
the absence of proof thatit was forced out of the 
accused by torture or of a satisfactory explanation 
as to how he came to makeit if he was not guilty, is 
admissible in evidence and issufficient for conviction. 

Even whena part of the confession is found to be 
false the entire confession should not be rejected 
simply for that reason. If sufficient grounds exist 
the part that charges the prisoner may be believed 
while that which is in his favouk may be rejected. 
DURGA v. EMPEROR, 8 O, W. N, 247; 32 Cr. L. J. 830; 
Ind. Rul. (1931) Oudh 230 Oudh 70 
—-—s. 24—Confession—Test of true confession. 

A true confession made by the person who takes part 
ina murder invariably adds something to the know- 
ledge already possessed by the investigating officer 

and that is the greatest test ofits truth. Mata Din v, 

BMPEROR, 8 O. W.N. 228; A. I. R. 1931 Oudh166; 32 

Or. L. J. 854; Ind. Rul. (1931) Oudh 214; (1931) Or. 

Cas. 438 Oudh 228 


-————— $8, 30, 114, 133--Hetracted confession, 
value of—Approver’s evidence—Necessity of 
corroboration—Nature of corroboration required, 
An approver, on his own acgpiesion, isa man of 

the very lowest character who has thrown to the 
wolves his erstwhile associates and friends in order 
to save his own skin. Heis a criminal himself and 
his evidence must be received with very great 
caution, if not suspicion. 

In a case based on the evidence ofan approver, the 
prosecution must prove not only that the appraver 
had an accomplice but his accomplice was, as a matter 
of fact, the aceused person and noother. Further- 
more, his evidence must be corroborated in important 
and material particulars so as to make it reasonably 
certain that it was the accused who had actually 
committed the offence, in view of the elements of 
corroboration. 

Where the,evidence of an approver is principally 
on the question of conspiracy and where that evidence 
is sought to be corroborated by the evidence of the 
confessing accused, it ameunts to this that one 
fainted piece of evidence is sought to be corroborated 
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by another tainted piece of evidence and would no 
justify the conviction of a co-accused, INDAR RATT v. 
TÊMPEROR, 32 Cr L. J. 818; Ind. Rul. (1931) Lah, 537; 
A 1, R. 1931 Lah, 408; (1931) Cr. Cas. 648 Lah 185 


s 33—Previous depositions, admissibility of 
—Ezxamination of witness—Plaint returned fer 
want of pecuniary jurisdiction—Death of witness 
—Evidence taken, admissibility of, in subsequent 
proceedings in proper Court—'Judicial proceeding’, 
meaning of. 

No proceeding isa ‘judicial proceeding’ within the 
meaning ofs 33, Evidence Act, if it is conducted by 
a Court which has no jurisdiction to undertake it. 

Where a Munsif, after the examination of a wit- 
ness, returnsthe plaintonthe ground that the value 
of the subject-matter is above his pecuniary jurisdic- 
tion, the evidence of the witness so examined is not 
admissible in the subsequent trial before the Sub- 
Judge even though the witness dies in the interval: 
and so could not be examined afresh. Sangappa RAT 
v Keraca Pozany, 33 L. W. 419; Ind. Rul. (1931) 
Mad. 618; A. I. R, 1931 Mad. 575; 61 M. L. J. 120; t4 
M. 561 Mad. 122 
—— $8. 74, 76. See PRAOTICE 327 


——-§s 92—Coniract Act (IX of  1872),s. 63— 
Mortgage deed—Stipulation for higher rate of 
interest on default—Subsequent oral agreement 
waiving default rate — Admissibility — Actual 
acceptance of original rate after default—Waiver 
—Discharge of liability. 

Section 92, Evidence Act, does not prevent proof 
of actual waiver of past breaches whether or not this 
is in pursuance of a promise to waive or not. A pro- 
mise of grace to waive future breaches may be proved 
butisof no value unless performance has been 
actually waived. A binding agreement to waive 
future performance cannot be proved. 

A mortgage-deed provided for interest at 7 per cent, 
per annum on the principal amount. Jt further pro- 
vided that the mortgagor should pay interest at 9 per 
cent. per annum in case he committed default either 
in the regular amount of interest orinthe repayment 
of the principal amount at the end of two years. The 
mortgagor committed default and the question as to 
the interest payable was raised in a proceeding for 
apportionment of the compensation amount for the 
Jand which was acquired under the Land Acquisition 
Act. The mortgagor pleaded a subsequent oral agrec- 
ment whereby the mortgagee agreed to waive the 
default rate of interest both for the past and for the 
future He also alleged that payments had been made 
in pursuance of this agreement at the original rate 
and that the entire claim for interest had thus been. 
discharged: 

Held, that the arrangement pleaded was one con- 
templated by s 63 of the Contract Act and was admis- 
sible as evidence of actual remission and full satis- 
faction, though not as evidence ofa binding agree- 
ment by the mortgagee to waive his rights. VAIDYA- 
NATHA Rao v. Kanpappa Cuerty, 33 L. W. 517; Ind. 
Rul. (1931) Mad. 644; A. I R. 1931 Mad. 636; 61M. 
L. J. 556; 51 M. 889 Mad. 292 
—— ——s. 92, proviso (3) —'Condition precedent’, 

meaning of—-Written agreement for maintenance 

—Contemporaneous oral stipulation for chastity 

—Admissibility. ae 

A condition precedent within the meaning of 
proviso (3) to s. 92, Evidence Act, is a condition 
without the fulfilment of which there is in effect no 
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written agreement at all and no contractual obligation 
of any Jescription, 

In asuit brought by the plaintiff to recover main- 
tenance due under an annuity bond executed by the 
defendants, the latter sought to prove a contempor- 
aneous oral agreement that the plaintiff should con- 
tinué chaste in order to entitle her to mainten- 


ance : 

Held, that the bond having been acted upon for some: 
time, the oral agreement could not be said to be a condi- 
tion precedentto theoperation of the written agree- 
ment.within the meaning of the proviso and so was 
not admissible in evidence SHIVLAL BHURABHAI VORA 
v. Bar Sanxut, 33 Bom. L. R. 490, A. I, R. 1931 Bom. 
297; Ind. Rul (1931) Bom. 332 Bom 444 
————— 8.114 See EvipxNcE Act, 1872,8.30 185 


S. 114 —J'udicial processes—Presumption of 
regular service—Delivery of symbolical possession 
— Presumption that warrant was affixed at the spot 
—Civil Procedure Code (Act V of 1908), 0. XXI, 
T. dà. 

It must be assumed that a process, issued by the 
Court and aecepted by the Court as having been 
duly served was served in the manner provided by 
law and with all the formalities laid down for the 
service thereof, and the burden of proving that 
those formalities were not complied with at the 
time is on the person who alleges so. 

Where, therefore, the report of the process-server 
showed that symbolical possession was given and that 
the matter was made known at the spot: ` 

Held, that it must be presumed that the warrant 
was duly affixed at the spot in the absence of proof 
tothe contrary. Onmazu v. Kirpa Ram, 31 P.L. R, 
1001; Ind. Rul. (1931) Lah. 533 Lah. 181 
———— 88,114, Illus. (b),133—Hvidence of spy or 

detective, value of—Distinction between approver 

and spy. 

Persons who associate themselves with the accused 
without any criminal intention, with the sole object 
of entrapping the accused in order to detect an 
offence, cannot be regarded as participants in the 
erime, and, as such, their evidence is legally admis- 
sible without corroboration. At the same time some 
degree of disfavour does attach to persons playing 
the role of a spy or informer. Their evidence must be 
carefully scrutinized and the weight to be attached 
to it must depend upon the character of each in- 
dividual witness. BRuNESHWARI PERSHAD v. EMPEROR, 
SO. W.N.503; A. I. R. 1931 Oudh 172; 32 Or. L.J. 
860; Ind. Rul. (1931) Oudh 250; (1931) Cr. Oas 444 

` Oudh 234 
————— S. 133. See Evipence Act, 1872, s. 30 185 
——— —— 8$. 165. See livipgNCE Act, 1872, s. 2 159 


Execution of decree—Compromise—Decree-holder 
accepting lesser amount if paid by instalments on 
regular dates—Default of instalments—Execution 
for entire amount—Power of Court to grant relief— 
Time, whether of the essence—Contract Act (IX of 
1872), s. 74. 

A obtained an ex parte decree against B and others 
for Rs. 13,000. Inthe course of execution proceed- 
ings, A agreed to accept Rs. 5,C00 in full satisfaction 
of the decree, provided the amount was paid in cer- 
tain instalments, the last of which was to be paid ona 
specified date. It wasfurther provided in the deed 
of compromise that if default was made in the payment 
ofany instalment on the due date, the decree-holder 
would be entitled to recover the whole of the decre- 
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tal amount, that is to say, the balance out of Ra. 
13,000. Alltheinstalments except the last one of 
Rs 500, were paid on the due dates, but B made 
default in paying the last instalment on the due date. 
A applied for execution of his decree for the balance. 
Btendered the last instalment of Rs. 560: 

Held (Per Jai Lal and Bhide, JJ., Agha Haidar, J. 
dissenting), that there was no equitable ground for 
treating the stipulationfor payment of the whole 
amounton default as a penalty and the executing 
Court had no power torelieve B against the conse- 
quences of his default. * 

Per Jai Lal, J.— Where a decree is passed as a result 
of an agreement between ihe parties, “it does 
notstand on a higher footing than the agreement 
which preceded it and, therefore, the Court hasthe 
same power in the case of such a decree to relieve 
the defaulting party from the consequences of. the 
default as it would have if the agreement had stood 
alone without the subsequent decree passed thereon. 
In such cases the Court cannot interfere with the 
effect of defaultif as a result thereof the decree- 
holder has taken away a concession that he had 
given to the judgment-debtor. If, on the other hand, as 
aresult of the default the decree-holder is attempting 
to realize more than was really due to him, in other 
words, if he is enforcing a penalty, then the 
Court is entitled to step in and to give relief to the 
judgment-debtor against theforfeiture. . 

Per Bhide, J.—In the case of a decree based upon a 
compromise, where a decree-holder agrees to accept 
payment of a smaller sum than what is actually due 
froma judgment-debtor in discharge of his claim 
against him and this sum is to be paid in instalments 
on specified dates, and it is stipulated that in default 
of payment of any instalment as agreed, the whole 
amount originally due - shall become recoverable, the 
executing Court has power to go behind the decree 
and give the same equitable relief that the Oourt en- 
forcing the agreement embodied in the compromise 
decree could give. The question. whether a default 
has or has not taken place is one offact to be decided 
on the facts of each case. Itcannot be laid down as 
amatter oflaw that time is not of the essence in 
such cases. This is also a question of fact. 

Per Agha Haidar, J.—1n a case like the present, a 
Court, taking an equitable view, is competent to 
grantrelief to the judgment-debtor by holding that 
the belated payment was valid and fully effective. 
Jawara Ram v. MATERA Das, Ind, Rul. (1931) Lah. 628: 
A. I, R. 1931 Lah. 696 Lah, 580 


Execution against judgment-debtor’s legal 
representative—Compromise of proceeding and 
consent to sale without fresh proclamation— 
Assertion of independent title at subsequent stage— 
Estoppel. 

The respondents had obtained a money decree 
against A. A died subsequently and the respondents 
took out execution against the appellant as represen- 
tative of A. When notice was issued to him the 
appellant entered intoan agreement with the decree- 
holders and paid asumofmoney and the  decree- 
holders in their turn allowed thesale to be adjourn- 
ed for6 months after which the sale was to be held 
once again without fresh proclamation. When exe- 
cution was again prosecuted, the appellang raised an 
objection that the property attached had devolved 
on him byright of survivorship and not by inherit- 
ance: 
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Held, that the appellant had by his conduct disen- 

titled himself to raise the objection that he was rais- 

. ing. Kuvar Banapur SINGH v. Karka Perasan, 8 O. W. 

N. 338; Ind. Rul. (1931) Oudh 240 Oudh 80 

Execution sale—Consent to sale without fresh 
proclamation—Estoppel. See EXECUTION OF DECREE 


80 

Executor. See Civi; Procepurs Cops, 1908, O. 1I, 

R. 2 196 
Conversion. See PENAL Cops, 1860, s. 406 

145 

Minor executor—QGuardian’s rights. See 

Sucogssion Act, 1925, s. 222 127 


Explosive Substances Act (VI of 1908), s. 4— 
Presence of mensal stains, evidentiary value of. 
From the mere presence of mensal stains on a man's 

wearing apparel, it can besaid that he either made or 

had in his possession or underhiscontrolan explosive 

Substance with intent by means thereof to endanger 

Jife, orto cause serious injury to property in British 

India orto enable any other person by meansthereof 

to-endanger life or cause serious injury to property in 

British India. Inpar Darr v. EMPEROR, 32 Cr. L.J. 

818; Ind. Rul. (1931) Lah 537; A. I. R. 1931 Lah. 408; 

11931) Cr. Cas. 648 Lah. 185 

Fraud—Evidence of fraud—Circumstantial evidence, 
importance of. 

It is a truth confirmed by all experience that in the 
great majority of cases fraud is not capable of being 
established by positive and tangible proofs. It is by 
its very nature secret in its movements. It is, there- 
fore, sufficient if the evidence given is such as may 
lead to the inference that fraud must have been 
committed and in the generality of cases circum- 
stantial evidence is the only resource in dealing with 
questions of fraud. PARKASH, NARAIN v. BIRENDRA 
Bixeam Sinar, 8 O. W. N.7593;-Ind. Rul. (1931) Oudh 
211; A. I. R. 1931 Oudh 333 Oudh 51 
: Evidence of fraud—Circumstantial evidence, 

value of. 

“Circumstantial evidence is not only sufficient but 
in many cases is the only proof that can be adduced 
to establish fraud. Obharges of fraud and collusion 
must, no doubt, be proved by those who make them 
by established faets or inference legitimately taken 
from those facts taken together as a whole. Suspicions 
and surmises and conjectures are not permissible 
substitutes for those facts or those inferences, but 
that by no means requires that every puzzling artifice 
or contrivance resorted to by one accused of fraud 
must necessarily be completely unravelled and cleared 
up and made plain before a verdict can be properly 
found against him.” MANTURA v. JAGMOHAN SINGH, 
8 O. W. N. 131; L. R. 12 A. (0.) 67; 14 R. D. 80; A.I. 
R. 1931 Oudh 256; Ind. Rul. (1931) Cudh 292 


Oudh 532 


- Imputation offraud by presuming knowledge 
of law. See CoNTRAOT Act, 1872, s. 11 84 

Government as litigant. E 
The Crown or the Local Government occupies in a 
criminal case no higher position than that of a litigant 
and cannot claim any privilege which is denied to 
a private prosecutor, unless there isa special legis- 
lative authority for it. KUNDAN LaL v. EMPEROR, 32 
P. L. R. 498; 32 Cr L.J.909; Ind. Rul. (1931) Lah 
611; A. I. R. 1931 Lah. 473; (1931) Or. Cas, 697; 12 
Lah, 623 e Lah. 515 
Government  lands—Government's power to 
dispose of, See GROWN Lanps ORDINANCE or KENYA 
729 
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Government of India Act, 1919 (9 &10 Geo. 

V, G. 101), s. 107. See Civin Procepurs Cops, 

1908, s. 115 .38 
Grant—Resumption—Grant of ofge to be ramuner- 

ated by use of land and grant of land burdened with 

service—Distinction—Construction of grant. 

There isa distinction between the grant of an 
office to be remunerated by the use of Jand and the 
grant of land burdened with service, In the fofmer 
case the land will prima facie be resumable; in the 
latter case prima facie it will not, but the terms of 
the grant or the circumstances in which it was made 
may establish a condition of the grant that it was 
resumable. The onus willbe upon the grantor to 
make out such a condition: 

Held on a consideration of the terms of the grant 
and the circumstances of thecese that the grant in 
question, far from being a non-transferable ncn-herit- 
able grant of an office, ora grant of land conditioned 
to be resumable on cessation of service, was in fact 
a grantofland not resumable, but interded to le 
heritable and transferable and permanent atany rate 
as long as service or its equivalent in money was 
forthcoming. LakHAMGOUDA B48AVPRABHU SERPEBAI v. 
BaswaNTRao, 35 O. W N. 721; A.I. R. 1981 P. O 187; 
53 C. L. J. 544; 33 Bom.L.R. 974; Ind. Rul (1931) 
P. C. 224; 34 L. W. 87; 61 M. L. J. 449; (1931) M. W. 
N. 1081 P. C. 736 
Grove holder—Right to plant trees. See WaAJIB-UL- 

ARZ 239 
Guardians and Wards Act (VIII of 1890), s. 12 

— Person residing outside British India, whether 

can be appointed guardian of minor's person. 

It is against the intention of the Guardians and 
Wards Act that any one residing outside British 
India should be appointed guardian ofa minor's 
person as over such guardian the Court cannot exer- 
cise proper control. SUBBARATHNAMMAL v. SESHACHALA 
Narvu, 60 M, L. J. 615; 33 L. W. 619; A. I. R. 1931 
Mad. 478; Ind. Rul. (1931) Mad. 672; 54 M. 758 

Mad, 320 
— Ss. 25, 67—Appointment of guardian— 

Appointment of Secretary of institution —Legality 

—Application for custody of minor daughters— 

Charges of loathsome character in criminal 

proceedings against applicant—Ground for refusing 

custody, 

Neither the Society for the Protection of Children 
in India, nor the Secretary of such Society, as such 
Secretary,can be appointed a guardian within the 
meaning of the Guardians and Wards Act. The pro- 
visions of the Act can only be construed as intending 
the appointment of an individual as the guardian of 
a minor's person or his property. But, where the 
Secretary of an institution is willing in her individual 
capacity to act as such guardian, the mere fact that she 
happens to be the Secretary of an institution does not 
stand inthe way of her appointment as guardian. 

Where charges of the most loathsome character re- 
garding the conduct of the petitioner towards his 
minor daughters formed the subject-matter of proceed- 
ings against him in a Criminal Court and his wife 
also repeated them in a letter meant to be sent toa 
Magistrate: 

Held, that these facts were sufficient to justify the 
Court in refusing to accedeto his prayer that the 
girls may be taken away from the convenant and made 
over to him. SypNwzyY HuaH MoswEENRY v. MARGARET 
ARBUTHNON 35 O. W. N. 158; Ind. Rul. (1931) Cal. 
588; A. I. R. 1931 Cal. 563 Cal. 636 
——— $. 29. See LIMITATION Act, 1908, Son. T, 

ART, 44 21 
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SS. 29, 33—Lease by guardian for five years 
—Application by third person to Court offering 
better terms—Power of Court to set aside lease. 

A guardian renewed a lease for a period of five 
years commencing with the expiry of the previous 
lease, on certain conditions which were beneficial to 
thé minor, and informed the Court of what he had 
done. The Judge passed an order approving the 
lease. Another person made an application to the 
Court stating that he had offered better terms to the 
guardian and the Court thereuron icrved a notice to 
the guardian and directed him to stay all further 
proceedings with regard to the lease, and directed 
the lease to be auctioned. 

Held, that as the prior lease effected by the guardian 
was notfor more than 5 years and did not require 
the sanction of the Court under s. 29, Guardians and 
Wards Act, the lease was binding on the ward and 
the Court had, therefore, no power to cancel it. 
BISHAMBAR Das v. BARDARI LAL, A. I. R. 1930 Lah. 
1017; 31 P. L. R. 984; 12 Lah. L. J, 167 Lah. 203 
—== +s. 67. See GUARDIANS AND Warps Act, 1890, 

8. 25 636 
Hindu Law — Adoption — Succession — Property 

descended. from maternal grandfather, nature of. 

Under the Hindu Law as well as under the Cus- 
tomary Law of the Punjab, property inherited from a 
maternal grandfather is ancestral in the hands ofthe 
daughter’s son. RAGHBIR SARAN v RAM CHANDER, 32 
P. L. R. 482; Ind. Rul, (1931) Lah. 593; A. I.R 1931 


Lah. 546 Lah. 481 
——— Applicability. See Customary Law 
(PoxzAB) 481 


—— — — — ‘Hindu’, meaning of —Tests—Mundas, 
whether — Hindus—Succession—lIllegitimate | son— 

Son of Sudra by Mundari woman—Righti to inherit. 

The term "Hindu" can safely be applied to all those 
who claim to be Hindus and areregarded by the 
society surrounding them to be Hindus. The safest 
course is to look not so much to the Shastric injunc- 
tions but to the treatment of the society towards the 
person who claims to be a Hindu. 

Mundari women are  Hindus and the son of 
a Sudra by a permanently kept Mundari woman is 
therefore, entitled to succeed to his putative father's 
jroperty in preference to his nephews. 

Courtney- Terrell, C. J.—Under the Hindu Law, the 
relationship between a Sudra and his dasi in order 
io give rights of succession to theirofispring must be 
of a permanent and exclusive character. The require- 
ment of permanence, however, does not mean that the 

relationship must necessarily be throughout the life 
of the woman, who is the mother of the offspring. 

It is enough if the relationship was permanent and 

intended to be permanent during the period cover- 

ing the conception and birth ofthe children. Doman 

Sanu v Buka, 12 P, L. T. 105; A. I. R. 1931 Pat 198; 

Ind.Rul (1931) Pat. 273 Pat. 353 

———— — Debts—Liability of entire estate for 

father's debis—Joint family—Junior member— 

Alienation with consent of karta—Validity. 

Under the Hindu Law where a debt is not incurred 
for illegal or immoral purposes the execution creditor 
is entitled to sell the whole of the estate in satisfac- 
tion of the judgment obtained against the father alone. 
The mere fact that in the proclamation of sale only 
the right, title and interest of the judgment-debtor 
are ordered to be sold would not prevent the whole 
interest from passing 

A junior member of a Hindu family cannot alienate 
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family property. Where the eldest member is absent 
a junior member may become the karta in his place 
and in that contingency may be equipped with the 
authority of the karta, but the mere fact that the karta, 
who was under a disqualification regarding power 
to transfer, consented to the alienation by the junior 
member is immaterial. SARJU PRASAD v. Ram Saran 
Lat, (1931) A. L. J. 400; Ind. Rul. (1931) All 536; A. 
I. R.1931 All. 511 All. 568 
——-—-Fathers debts—Iix parte decree ogainst 
father and sons—Decree, whether can be executed 
against son  personally— Construction— Reference 
to pleadings. 

It is settled law that if a father borrows seme 
money not for the purposes of the family but for his 
own personal use, the son is liableto pay as it is his 
pious duty, if the debtis not for immoral purposes, 
but his liability is to the extent of the co parcenary 
property in his hands, he is not personally liable. 

Therefore, if an ex parte decree is obtained by the 
creditor against the father and his son for such a debt, 
even though the decree be in unrestricted terms, the 
decree-holder cannot attach the person or self-acquired 
property of the son unless he is able to show that the 
son waseithera party to the original contract by 
which the money was borrowed or that he subsequent- 
ly ratified it. 

The pleadings canbe referred to in such cases to 
find out what the decree really is. SUKHDEO PRASAD v. 
MADHUSUDAN Prasan, 12 P. L. T. 75; 10 Pat. 305; A. Y. 
R.1931 Pat. 177; Ind. Rul (1931) Pat.295 Pat. 871 
——-— — Inheritance — Disqualified — heirs—Born 

deaf and blind—Heirs of disqualified ^ heirs, 

rights of? 

Under the Hindu Law a person who is deaf and 
dumb from his birthand* whose disease is incurable 
is excluded from ibheritante, and being so excluded, 
cannot transmit any rights to his own heirs. BUDHA 
Kurr v. Sanopra Knerr, 12 P. L. T. 489; Ind. Rul, 
(1931) Pat. 290; A. I. R. 1931 Pat. 367 Pat. 866 
———~—Joint family business — Partnership with 

stranger—Retirement of stranger— Continuation of 

business under new name—E ffect—Business, whether 
new busir.ess—Manager's powers—Power to borrow— 

Creditor s duties— Reasonable enquiry. 

Where a Hindu family carries on business 
in partnership with another person and on the retire- 
ment of the latter, the business is carried on by the 
family in à new name, the business which tillthen 
had been carried on for the benefit of the joint family 
does not become a new business in respect of which 
the manager would have no authority to bind the 
property of the co-parceners, 

The fact that at a later stage the manager entered 
into speculative transactions would not make such 
a business a new business retrospectively or other- 
wise. 

The manager of a joint family, carrying on a 
business for the benefit of the joint family, has 
authority to borrow money, if such borrowing is 
necessary fora legitimate and proper purpose of the 
family business, and to secure the same by mortgaging 
the joint family property if the charge so created 
is such as a prudent owner would make in 
order to benefit the estate. 

Where the evidence shows that the creditor has 
acted honestly and with due caution 4nd has made 
reasonable enquiries which led him to believe that 
a sufficient and real necessity for the borrowing of 
the money for the purposes of the family business 


$54 
Hindu Law -eontd, 


did exist, itis not necessary for him to see to the 
application of the money. RAM KRISHNA MUROJI v. 
RATAN CHAND, 11931) A. L. 5.458; 53 O. LJ. 390; A. 
I. R. 1931 P. 0.136; 33 Rom. L. R. 988; 35 CO. W. N. 
841; Ind. Rul. (1931) P. C. 197; (1931) M. W.N 733; 
34 L. W. 175; 53 A. 190; 61 M L. J. 665; 58 I. A. 173 
'" PG 613 
—— —Joint family—Co-parcenary —F'amily arrange- 
ment between Sudra and his illegitimaie: sons— Prop- 
erty given to sons, nature of — Grandsons' rights by 
birth. 

Where a Hindu Sudre who had & daughter and 
seven illegitimate sons executed a deed of indenture 
in respect of his self-acquired property, which embodi- 
ed and gave effect to a family arrangement whereby 
jn consideration, inter alia, of the sons foregoing any 
claim that they might have had to their father’s 
property, and undertaking a personal obligation 
jointly and severally to pay their father's debts, 
the father effected an out and out transfer of the 
property to the seven sons as joint owners thereof: 

Held, that the principle of Hindu Law that if self- 
acquired property is gifted by the father to the sons, 
the latter take asco-parceners, had no application 
to the case as the transaction was not one of gift, 
and the sons nct being co-parceners in respect of 
the property transferred to them, the son's sons did 
not acquire any interest in such property by birth. 

Oo-parcenery in a joint Hindu family, except in the 
case of an adoption, comes into existence as the result 
of the birth ofa co-parcener, and cannot be created 
by contract or in any other way. 

Legitimate sons in an undivided Hindu family 
governed by the Mitakshara at birth becéme co-par- 
ceners with their father in-tlie ancestral property 
of the family; but illegitimate sons never can acquire 
at birth or in any other waya- right of co-parcenery 
with their father. PACKIRISAWMY'¢-PILLAY v. V. P. 
DorasawMy Pinay, 9 R. 266; Ind, Rul. (1931) Rang. 
209; A. I. R, 1931 Rang. 216 Rang. 817 
———————— Mortgage by manager—Subsequent 

mortgagee paying up mortgage—Right to re- 

imbursement—Absence of proof of necessity for 
prior mortgage, effect of. 

The manager of a Hindu family mortgaged an 
item of joint family property with possession in 1905, 
This mortgage was redeemed in 1913 by a subsequent 
mortgagee andthe defendant to whom the property 
was again mortgaged in 1919 paid off the mortgage of 
1913 and thus got possession of the property. The 
members ofthe family instituted a suit for posses- 
gion in 1926 contending that the mortgage of 1919 
was not for legal necessity: 

Held, that as the plaintiffs had never questioned the 
mortgages of 1905and 1913, the defendant was en- 

“titled to claim the amount payable under the mort- 
gage of 1905 even though there was no proof that 
that mortgage was executed for legal necessity. 
Ram KISHAN Lar v. MOHAMMAD Bagar Kuan, 8 O. W. 
N. 222; A. I. R. 1931. Oudh 144 (2); Ind. Rul. (1931) 
Qudh 271 . Oudh 271 
t Property standing in co-parcener's 

name—Presumption—Absence of nucleus, effect of. 

Under the Hindu Law while it must be presumed 
shat a Hindu father and his sons are members ofa 
joint family, po presumption can be made that a family 
because it is Joint, possesses joint property or any pro- 
perty. It is only when it is established or admitted that 

a Hindu family, living incommensality possesses joint 

property, that the further presumption arises that all 
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the property they are possessed of, are joint. GANESH 
Dass v. Daatu Raw, 12 Lah, L. J.187; Iad. Rul. (1931) 
Lah. 519 - Lah. 7 


—  ——Partitlon—Puja Dalan—Right to partition 
— Proper order to be passed—Costs in partition 
suits. 

Where there is no evidence of dedication of the 
family Puja Dalan the proper course ina suit for 
partition is that the dalan should also be partitioned: 
orif the co-parceners agree that it should remain 
exclusively in the possession of one of them, the party 
who keépsit should’ pay proportionate share of the 
price to the other or others; orin case more than one 
co parcener is willing to keep it, it should go to the 
highest bidder, 

Where,in a partition suit the defendant questions the 
plaintiffs title to partition and the plaintiff has, 
therefore, to prove it, the defendant should pay costs- 
of the plaintiff for making out his title. SAOHINDRA 
Kumar v. Hem COHANDRA, 35 OC. W. N. 151; Ind. Rul. 
(1931) Cal. 608; A. I.R 1931 Cal. 573 Cal. 688 

— — — — Severance by unequivocal declaration 
of intention to  separate—Presumption as to 
jointness—Effect of separation of one member— 

Joint status of others—Question of fact. : 

Itis now settled lawthat a separation may be 
effected by a clear and unequivocal intimation on the 
part of one member ofa joint Hindu family to his 
co-sharers of his desire to sever himself from the joint 
family. : 

The general principle of a Hindu Law is that every 
Hindu family is presumed to be joint unless the 
contrary is proved, But if it is established that one 
member has separated, the presumption does not con- 
tinue to exist with regard to the others. It is, however, 
equally clear that the other members may remain 
joint. Whether the othersdid so after the separation 
of one member isa question of fact, BAL KmisHANA 
v. Ram KRISHNA, A. I. R. 1931 P. ©. 154; (1931) A.L. 
J. 499; 35 C. W. N 815; 34 L. W. 13; Ind. Rul. (1931) 
P.C 221; (1931) M. W. N. 793; 54: O. L. J. 131; 53 A. 
300; 33 Bom. L. R. 12£0; 61 M. L. J. 362; 58 I. A. 220 

P C 733 
grandson and 


Successlon—Grandfather’s 
brother's grandson—Preference. 
Under the Hindu Law of inheritance grandfather's 

grandson is entitled to succeed in preference to 
brother's grandsons. Ram Sumzran Das v. Kopat 
Das, Ind. Rul. (1931) All. 555 | All. 811 


Widow — Alienation — Legal ^ necessity— 
Defending litigation—Mortgage to pay off decree— 
Validity 
Where a Hindu widow defended her title to a certain 

property against trespassers and the Court having 
passed a decree inher favour conditional on payment of 
a certain amount, she mortgaged another property and 
raised money to pay off the said amount: 

Held, that the mortgage was executed for legal 
necessity and was binding on the reversioners. 
BISHESHAR v. Nanuv, 8 O. W.N. 185; Ind. Rul. (1931) 
Oudh 343 Oudh 791 
— Decree against widow, whether binds 

Teversioner. 

Where the estate of & deceased Hindu has vested 
in a female heir a decree fairly and properly obtain- 
ed against her in regard to the estate 1s in-the absence 
offraud or collusion binding on the reversionary 
heir. MUNNI Bim v, TIRLOKI Nara, A.J. R. 1931 
P. Q. 114; (1931) A.L J. 453; 39 O. W. N. 661; 53 Q. 
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L. J.,552; 33 Bom. L. R. 978; 53 A. 103; Ind, Rul. 
(1931) D, C. 182; ¢1931) M. W.N. 742; 61 M. L.J. 
196; 34 L. W. 459; 58 I A. 158 PC598 


Widow—Decree - against widow—Widow 
- voluntarily giving up rights -- Decree, whether binding 
on, estate 

Wherea decree is passed againsta Hindu widow 
in possession of her husband's estate either upon 
contest or by way of compromise of disputed claims 
bona fide arrived at, sucha decree is binding on the 
estate. But this principle has no application toa 
case ‘where the widow gives up a right, not in settle- 
ment of any claim, but as a voluntary act prompted 
by considerations of regard or affection or moral ob- 
ligation. 

Where legal necessity isshown in a patta granted 
by aHindu widow, it is a tacit admission that the 
lessor had only a limited interest in the property. 
GAURI SHANKAR v, GunaPADA Harpam, 35 O. W. N. 66 
A. I. R. 1931 Cal. 511; Ind. Rul. (1931) Cal. 577 

Cal 625 
——— ——Maintenance— Claim under agreement 

—Chastity, whether condition precedent. 

The contention that a Hindu widow cannot recover 
maintenance under the Hindu Law if she is unchaste 
does not hold good where the widow sues under a 
specific agreement and not in her capacity as a 
widow. SAIYLAL BHURABHAI Vora v. Bat SANKLI, 
33 Bom. L. R 490; A. 1. R. 1931. Bom. 297; Ind. Rul. 
(1931) Bom. 332 Bom. 444 
— — —Nill—Bequest to female—Limited or absolute 

estate—Presumption—Construction of Will, 

The question whether a bequest to a Hindu female 
conveys & limited or absolute estate depends upon 
theterms of the Will, The terms of the Will alone 
can be considered and there is no over-riding presump- 
tion. 

Where a vernacular Willhas to be construed, due 
allowance must be made for shades of meaning not 
susceptible of exact translation. Where, however, 
the Willis in English, no such considerations. can 
arise. PRAMATHANATH SARKAR vV. SUPRAKASH GHOSH, 
58 0.77; Ind, Rul.(1931) Cal 616 Cal. 904 


Income Tax Act (XI of 1922)—Interpretation of 

Act—Construction in favour of subject. 

The Income-tax Act isa fiscal enactment and in 
the case ofan ambiguity it is to be construed in 
favour of the subject and not against him. Im the 
matter of Har Krisana Das, (1931) A L.J. 414; Ind. 
Rul. (1931) All. 525: A. T. R. 1931 AIL 401 All 429 

ss. 3, 10 (2) (Ix)—Insurance Company — Sum 
allocated for distribution among participating 
policy-holders, whether liable to be assessed—' Profits’, 

. meaning of. 

The sum of money allocated by a Life Insurance 
Company for distribution amongst policy holders who 
are entitled to participatein the profits of the Com- 
pany is a portion ofthe profits of the Company and 
as such assessable to Income-tax and not an ex- 
penditure incurred solely for earning the profits 
within the meaning of cl (ix) of sub-section 2 of s. 10 
of the Income Tax Act, 1922. 

Bhide, J—The ‘profits of a business’ mean the 
‘net proceeds of the concern after deducting the 
necessary outgoings without which those proceeds 
‘could not be earned’, and these net proceeds must 
be takentobe the basis for the assessment of 
Income-tax irrespectively of their subsequent applica- 
tion or allocation, .BHARAT Insurance Com, Lrp. 
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v. Com. I. T. PuwzaB, Ind. Rul. (1 401: 
A. I. R. 1931 Lah. 739 i Tinh 
:$. 4—‘Accrue or arise in British India’ 
meaning of—Commissign paid outside British 
India on articles sold in British India whether 
nee in British India. : id 
e assessee firm were the secretaries, t 
agents of a certain company of Indore, a Nativo Sias 
and as such were entitled under an agreement with 
the company to a certain percentage of the grog 
sale proceeds of all cloth produced by the COM Day 
wherever situate as commission. The QD us 
started a shop in Bombay which wag managed ur. 
der the agreement by the firm, sales of cl ih 
were effected at that shop and the Commission z 
of Inceme tax assessed the assessees to tax "n 
respect of the remuneration earned by them on the 
sales effected by the Bombay shop, though all the 
sale-proceeds were sent to Indore and the commis ion 
was paid at Indore: n 
Held, that the income being commi 
sales made in Bombay, did accrue or arise in Britis] 
India and none-the-less so because a matter of 
practice it was paid at Indore and the ultimate ri ht 
to it arose under an agreement made at Indore; 5 d 
the assessees were rightly assessed at Bombay a 
Com OF INGOME- Tax, BOMBAY v. SARUPCHAND Hoi 
CHAND, 83 Bom L R.382; A. I R. 1931 Bom 236: 55 
B. 231; Ind. Rul. (1931) Bom. 245 Bom 505 
— SS. 4 (3) (I) —Income from wakf created for 
maintenance of assessee and his children, whether 
exempt from tax—Religious and charitable purpos 
—Construction—Mussalman Wakf Validatin i ; 
(Vl of 1913), effect of. ors 
The assessee created a-wakf of certain 
for the maintenance of Himself and his chil 
ing to the Muhamniadan Law. The deed of wak 
provided that the settloF shall remain in possession A 
the said property as mutawalli and manager duri 
his lifetime and shall spend the income from 1s 
property according to his own wishes for his o x 
maintenance and that of his children and algo or 
religious and charitable purposes. There was al ie 
provision that if the settlor's heirs became boris i. 
nearer: E be managed by some Maham 
me A DAD or the benefit of orphans and 
Held, that the property held by the ass 
the wakf was not property held under trust. whe dr 
for religious or charitable purposes within the kn if 
ing of 8. 4 (3) (4), Income-tax Act, and income dic. 
ing therefrom was assessable to Income-tax while jt 
was spent wholly for the mainterance of the a Ks 
and his children. CINES 
Tn the case of a statute which, like a taxin 
is meant to apply fo all persons irrespectiv 
personal law, the canon of construction must be ith 
to take the plain grammatical meaning of the s ds 
used or to take thelegal construction from the ee 
prudence of the country in which the statute’ wes 
drafted and apply it as far as porsible so as to ake 
the effect of the statute equal whether ina mrke 
country or to sister communities following a different 
system of jurisprudence. Therefore, for the phe 
poses of construing the words “religious or charitable 
purposes” in the Income-tax Act it is quite umi 2 
sary to invoegt me meanings of the words in the 
articular system of jurisprudence 
ed by the assessee. : z B may be follow- 
[The effect of the Mussalman Wakf Validating Act 
" 1 
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1918, discussed.] Dr. UMAR BakHSH v. COMMISSIONER, 
INco«E Tax Punyan, Ind. Rul. (1931) ah. 657; A. I. 
R. 1931 Lah. 578 Lah 689 


—-ss, 4,6, 10 (XI) —REailway Company working 
in French Territory — Receipt of profits in British 
India—Liability to assessment--Share of profits 
payable to Government for permission to run 
railway, whether can be deducted 
It is enough for the purpose of liability to assess- 

ment if the profits of a business carried on by the 

assessee are received in British India. The place 
where the business is carried on is immaterial. 

The Pondicherry Railway Company which had its 
head office in London owned a railway in the 
French Colony of Pondicherry. They entered into 
an agreement with the South Indian Railway 
for the working of the line. They had an office 
at Trichinopoly in British India where the profits 
were settled and paid to their agent by the S.I. Ry. 
and from that place the agent transmitted the 
net profits to the London Office: 

Held, that the income derived by the Pondicherry 
Oompany from the payments made to it by the South 
Indian Company was, on the facts stated, received in 
British India, within the meaning of the Act, by the 
agent of the Pondicherry Company on their behalf and 
was liable to be assessed to income-tax, 

A payment out of profits and conditional on pro- 
fits being earned, cannot accurately be described as 
a payment made to earn profits. 

Where the Pondicherry Railway Company entered 
intoa convention withthe French Colonial Govern- 
ment by which in consideration of the permission 
given to them to work a railway in Pondicherry, they 
undertook to pay the Government one half of the net 

rofits: D 070 

Held, that the amount So-payable to the Government 
could not bededucted under s. 10 cl-(ix), Income-tax 
Act, in computing the asssessable income. 

Profits on their coming into existence attract tax at 
that point and the revenue is not concerned with the 
subsequent application of the profits. PoNnDIOHRRRY 
Ry. Oo. Lro. v. Com. or INcome-Tax, Maneras (1931) A. 
L. J. 481; A. I. R. 1931 P.O. 165; 35 O. W. N. 895; 
(1931) M W, N. 701; Ind. Rul. (1931) P. O. 203; 34 L W. 
931: 61 M. L. J. 251; 33 Bom. D.R. 1263; 51 M. 691; 
54 O. L. J. 281; 58 I. A, 239 PC 619 


ss. 6, 24. — Assessment of income from prop- 
erty—Unrealised rent, whether assessable—Con- 
struction of s. 2h. 

Under s. 24 ofthe Income Tax Act where there 
is a bona fide loss, a man can always set it off against 
his income, profits or gains under the same head, 
and inexceptional cases where the loss isso heavy 
that it more than counter-balances the whole of the 
profits under that particular head, it may be carried 
ever to another head of income in order that the 
assessee may obtain his full relief, 

Therefore, the amount of the rent ofa eertain prop- 
erty, which was occupied by a tenant, who inspite 
of the effortsof the assessee (landlords) persisted in 
making default and which amount the landlord in 
a subsequent litigation had to forego in order to 
secure the eviction ofthe tenant, isnot liable to be 
taken into account as the income of the assessee 
in arriving atthe total sum on which the assessment 
is to be made. 

Section 24, Income Tax Act, must be read in as 
liberal a manner as is possible without importing 
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any new or strange meaning intothe words. Monas- 
MAD NAGI v COMMISSIONER oF .INOoME °Tax, 
Pungas, 32 P. L. R, 418; Ind. Ruf. (1931) L&h. 513; 
A. L R 1931 Lah. 656 Lah. 1 


s. 10 (2:—Interest. paid in British India om 
capital borrowed for foreign business—Whether 
admissible deduction against profits brought “nto 
British  India—Emniire profits not brought in— 
Effect. 

Interest paid in British India for capital borrowed 
here for the purposes of a business, conducted by the 
assessee in foreign territory, is a permissible allow- 
ance under s. 10 (2) if the profits or gains of such 
business are brought into British India, Such deduc- 
tion can be allowed even if allthe profits earned by the 
assessee from such business in the accounting 
year and the three preceding years are not brought in, 
provided that the amount sought to be set of does 
not exceed the amount brought into British India 
and taxedin the accounting year. HARKISHEN Lar v 
Cox. or ]ucoME Tax, PUNJAR, A. I. R. 1980 Lah. 982; 
12 Lah, 297; Ind. Rul. (1931) Lah. 673; 32 P. L.R. 


6€0 Lah. 833 
—-—-—$.10 (2) (IX). See Income Tax Acr, 1922, 
8 3 861 


s. 13, Proviso—Failure to keep {proper 
accounts—Pewer to assess—Discretion of Income 
Tax Officer—Interference. 

Where a colliery proprietor has invested his money 
in mortgagesand loans and has kept proper and 
regular accounts of his income from the colliery 
but has not kept an account of his income from his 
investments in mortgages and loans, the Income 
Tax Officer is justified in making an assessment of his 
income from his investments, under the pro- 
viso tos 13 of the Indian Income Tax Act, 
And once it is found that the proviso applies, the 
basis andmethod employed by the Income Tax 
Officer in making the computation lie entirely 
within his discretion and the merits of these do not in- 
volve any question of law. Ismar Das v. Com. or INCOME 
Tax, PuNJAB N. W. FRONTIER DELHI, Provinces, 32 P. 
L. R. 344; A. I. R. 1931 Lah. 432; Ind. Rul. (1931) Lah. 
619 Lah. 523 


— ———s$, 22 (4), 23 (3) (4), 27, 66—Failure to 
produce all aecounts— Assessment based on accounts 
produced —Power of Income-tax Officer to declare 
assessment as one under s. 28 (4)—Appeal, com- 
petency of—Reference—Power of High Court to 
re-setile issues. 

An assessee was directed to produce his books in 
respect of his income for the ‘previous year’ which 
commenced in Diwali 1984 and went up to the Diwali 
of 1985. He produced his account books, but failed 
to produce the account book of the year 1981to 1982. 
The Income tax Officer looked into the accounts and 
made an assessment wholly based on the accounts 
but with the remark that though the assessment was 
based on the accounts, it was made under s. 23 (4), 
Income-tax Act for the assessee's failure to produce 
allthe accounts called for. The assessee thereupon 
filed an application under s. 27, and on the application 
being rejected, appealed to the Assistant Commis- 
sioner. The latter dismissed the appeal, holding 
that it was immaterial whether the accounts of 1981- 
1982 were relevant to the enquiry or not: ' 

Held, (i) that the reference raised an issue of law, 
namely, whether in the circumstances the Income- 
tax Officer was right in calling his assessment, an 
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assessment under s. 23 (1) of the Act and whether the 
assesses had no rfght of appeal; 

(ii)that upon the facts, the assessment should not 
have been declared anassessment under s. 23 (4) but 
Should have been treated as one under s. 23 (3). 

'hhe word ‘require’ in s 22 (4), Income Tax Act 
means require as a piece of relevant evidence It 
does not mean that the Income-tax Officer should ask 
for accounts which he does not think to be relevant. 

When a case has been stated before the High Court 
by the Commissioner, the High Court can look into 
the facts and re-setile the issues, as it were, and 
decide the issues of law that properly arose on the 
statement. Inthe matter of Gaxaa Sacar, (1931) A. 
L. J. 345; Ind. Rul. (1931) All, 489; A. I. R, 1931 All 
417; 53 A. 451 All. 329 


———88 23 (4), 66 (2)-- Assessment under s. 28 
(4)—Validity — Appeal— Rejection— Reference to 
High Court on question not arising in appeal, 
competency of. 

Section 66 (2), Income Tax Act, provides for a 
reference tothe High Court of any question of law 
arising out of an order unders.31 ors 32, that is, an 
appellate order; where the questions as to validity of 
notice or propriety of assessment do not arise out of 
an appellate order there cannot be a reference on such 
questions. 

Where a notice was duly served on the assessee 
under s. 22 (4) but he failed to produce some of the 
accounts and thereupon the Income-tax Officer made 
an assessment under s. 73 (4) and subsequently he 
refused to cancel the assessment at the instance of 
the assessee unders. 27 of the Act, holding that 
there was no sufficient cause for the non-production 
of the accounts and this order was affirmed by the 
Assistant Commissioner on appeal: 

Held, that the questions regarding the validity of 
the notice and the propriety of the assessment did not 
arise in the appeal and that there was no room for a 
reference to be made to the High Court in respect of 

-such questions. A. K R. P. L. A. CHETTYAR v. Com- 
or Income Tax BURMA, 9 R.25; A I. R 1931 Rang, 

98; Ind, Bul. (1931) Rang. 206 Rang. 718 


—————8$8. 23, 27, 43— Agent of foreign resident— 
Service of notice— Refusal to accept and to make 
return—Assessment — Appeal, competency of— 
Reference, competency of—Dismissal of appeal— 
Effect—Practice—Continuing objection for two 
years in one application, propriety of. 

A who carried on business at Delhi had dealings 
with B at Jaipur. B advanced large sums of money to 
A and received interest from A. In the course of as- 
sessment for 1922-1923, A claimed that the interest 
paid to Bshould be allowed as business expenses 
and this was allowed. In 1923—1924, B was assess- 
ed on the interest credited to him, and A was 
called to pay it tis B's agent. Aobjected that he 
was not Bs agent. B was againassessed for 1924— 
1925 and 1925—1926. Notice was issuedto B care 
of A. A re-directed thisto Jaipur but the notice was 
returned undelivered. The same notice was then 
sent addressed to A but A returned the formas the 
form inside was addressed to B. B was assessed 
through A. A appealed. The appeal was dismissed: 

Held,that the case was one of'no return'and no 
application lay to the High Court to direct the Com- 
missioner to make a reference. 

Held, further, that the mere fact that the Assistant 
Üommissioner in dismissing the appeal did no 
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say that it was incompctent did not affcct the 
case. 

Income-tax authorities should not allow an aseessee 
to continue objeclions to assessments for two years 
inone application. NawaLkisiorE —KHARAITIAL v. 
Income Tax Cou, DELHI, A. I R. 1930 Lah. 1014; Ind. 
Rul. (19'1) Lah 697 Lah, 857 
s. 24 (4)—Failure to make return—Assess- 

ment to best judgment— Provision, whether man- 

datory—Right of appeal 

Under s 24,cl 4, Income Tax Act, there must bean 
assessment tothe best of the judgment, whenever 
there is a failure to make a return and the Income-tax 
Officer, cannot, therefore, make an assessment which 
would not be to the best ofhis judgment and which 
would beappealable although the assessee has failed 
to make a return. Im ve Sarsoo PERSHAD GAURI 
SIANKAR, Ind Rul. (1931) All. 532 All. 564 
8.27. See Income Tax Aor, 1922, ss. 22 (4), 
22, (3), (4) 329 
—— $.28— Imposition of penalty by Income- 

tax Officer— Appeal—Power of Assistant Com- 

missioner to enhance penalty. 

The Assistant Commissioner of Income-tax has no 
authority in law toenhance the penalty while hearing 
an appeal against imposition of penalty or imposition 
of assessment by the Income-tax Officer under s. 28 of 
the Income Tax Act. In thematter of Har KRISHNA 
Das, (1931, A. L J. 414; Ind. Rul. (1931) All. 525; A, 
I.R 1931 All. 401 All. 429 
————— S. 34—Assessment of income which had 

escaped assessment—Income-tax Officer, whether 

bound to make de novo assessment. 

The income, profits,or,gains which the Income-tax 
Officer is authorised? and bound to assess under s. 
31, Income Tax Agtis tht. income, profits or gains 
chargeable to income,tax--that had escaped assess- 
mentin the pztücular year. He is not bound to 
ascertain the whole assessable income of the  assessee 
and then further to ascertain whether some portion of 
such income had orhad not escaped assessment. 
Com orIL T Burwav. T.S.T.S Cuzrryyr Firs, 9 
R.28; Ind. Rul. (1931) Rang. 191; A. I. R. 1931 Rang, 








333 (F. B.) Rang. 559 
—— — — 5, 43. See Income Tax Acr, 1922, ss, 23, 27 
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—— $.66. See Income Tax Act, 1922, ss. 22 (4) 

23 (3) (4) 329 


S 66—Reference— Difference between Judges 

— Civil Procedure Code (Act V of 1908), s 08. 

In a reference under s. 66 (3), Income Tax Act, the 
Judges who heard the reference differed and 
wrote their judgments, but agreed to refer the matters 
to a larger Bench through the Chief Justice and 
the Chief Justice ordered that the case be heard by 
the Full Bench. It was contended on behalf of 
the Income-tax Ccmmissioner that as the leained 
Judges had differed and bad expressed their opinions 
in judgments signed and dated by them, they were 
functus officio and as there was go majority, ope way 
or the other, the opinion of the Income-tax Ccmmis- 
sioner should prevail: 

Held, that there was no substance in this contention 
and the reference to the Full Bench was not in any 
way invalid UMAR BAKHSH v, COMMISSIONER, Jace Me 
Tax, PuN24B, Ind. Rul. (1931) Lah 657; A. 1. R. 1931 
Lah. 578 * Lah. 689 
—— 8. 66 (2), See Incomz Tax Aor, 1922, s. 23 (4) 

718 
—— — S, 66 (2)—-Assessment under s. 23 (4/)— O1 der 
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refusing to cancel assessment upheld by Assistant 

Commissioner —Reference to High Court, legality of. 

When there is ample evidence upon which the 
Income Tax Officer could find that there was no 
sufficient cause preventing the assessee from produc- 
ing account books requisitioned under s. 22 (2) and 
the Income Tax Officer refuses to cancel the assess- 
ment made under s, 23 (4) on this ground and his 
orderis upheld by the Assistant Commissioner on 
appealfor the same reason, there is no question of 
law arising under the circumstances for the purpose 
of s.66 (2), Com. or Income. Tax Burma v A É. R. P. 
L A, Guerryar FrgM, 9 R 21; A. I R. 1931 Rang. 97: 
Ind. Rul. (1931) Rang. 189 (F. B.) Rang. 557 
— — —-$. 66 (3)— Letters Patent (Lahore) cls 10, 29 

—Order of High Court refusing to direct Com- 

missioner to state case-—Appeal to Privy Council, 

whether lies——'Judgment', meaning of. 

An order under s, 66 (3), Income Tax Act, refusing 
to issue mandamus against the Oommissioner of 
Income-tax directing him to state a caseis a final 
judgment and is appealable to the Privy Council 
if the value of the subject-matter involved exceeds 
Rs. 10,030. FzRoza Smau v. Income Tax Com, PUNJAB, 
A.I R.1931 Lah, 138; 32 P. L. R. 234; 12 Lah. 166; 
Ind, Rul. (1931) Lah 672 (F. B.) Lah. 704 
Injunction. See CoPYRIGAT j 
mauranga Company. See Inoome Tax Act, 1922, 

8. 861 

Income-tax. See IncomzTax Aor, 1922, ss. 

3,10 (2) 861 
International Law--Iifect of power investing 

order, See Provinorau INSOLvENOY Act, 1920, 8 56 

ri we w 297 
Receivers appointed?by Baroda Courts, 

whether entitled to sue în British Courts. 

Receivers appointed by, the Bafoda Courts can be 
recognised for the purpose of filing—suits in the Bri- 
tish Oourts. OHANDULAL Madiravian, v MANEKLAL 
LALLURAN, 33 Bom L. R. 258; A. I. R. 1931 Bom. 251; 
55 B. 309; Ind. Rul. (1931) Bom. 352 Bom. 512 
Interpretation of deeds—Harmonious construc- 

tion. ` 

It is a rule of construction applicable to all 
written instruments that the instrument must be 
construed as a whole in order to ascertain the true 
meaning of several clauses and the words of each 
clause must be so interpreted as to bring them 
into harmony with the other provisions of the in- 
strument. 

Ordinarily a Statute is not retrospective Bana 
Bai v. CHANDRABHAGA, 27 N. L.R.21; A. I.R. 1931 
Nag. 60; Ind. Rul. (1931) Nag. 98 Nag. 450 
Interpretation of Statutes—fFiscal enactment. 

The Stamp Act, beinga fiscal enactment, its pro- 
visions must as for as possible be construed in favour 
of the subject. SECRETARY or THE BOARD or Revenue U. 
P. ALLAHABAD v. Latta BAKHSH SINGH, A. I. R. 1931 
Oudh 99; 8 O. W. N. 116; Ind. Rul. (1931) Oudh 241 

x Oudh 225 

—— Incorporation of one Act in another— 

Addition to former <Act—liffect on latter. 

Where a Statute is incorporated by reference into 
a second Statute, the repeal of the first Statute does 
not affect the second; despitethe death of the parent 
Act, its offspring survives in the incorporating Act. 

Where fertain provisions from an existing Act 
have been incorporated into a subsequent Act, no 
addition tothe former Act, which is not expressly 
made applicable to the subsequent Act, can be deemed 
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to be incorporated in it, at all events ifit is possible 
for the subsequent Act to function effectuallg with- 
out the addition. Secretary or STATE FOR INDIA v. 
HixpusrAN Oo-opzrative INsURANOB Society. Lrp ; 
(1931) A.L J. 475; A. R. 1931 P. O. 149; 33 Bom L. 
R. 1006; 35 O. W N. 794; (1931) M. W.N. 695; Ind. 
Rul. (1931) P O. 236; 54 O. L. J. 14; 58 I. A. 259 ° 
. PC 748 
Penal Statutes—Interpretation—Liberty of 

the subject. . 

Every clause of a Statute should be construed with 
reference to the context and the other clauses of the 
Act, so as, so far as possible, to make a consistent 
enactment of the whole Statute or series of Statutes 
relating to the subject-matter.- 

The law is jealous of the liberty of the subject and 
does not allow his detention by the Police unless 
there is a legal sanction for it. In the matter of 
Kuarrati Ram, 32P, L. R. 493; Ind. Rul. (1931) Lah, 
615; A I R.1931 Lah.-476; 32 Gr. L. J. 913; (1931) 
Or. Oas. 700; 12 Lah 635 Lah, 519 

Permissive provisions. 

Where the terms of a Statute are not im- 
perative, but permissive, the fair inference is that 
the Legislature intended that the discretion, as to 
the use of the general powers thereby conferred 


‘should be exercised in strict conformity with private 


rights. A.B. Moor. AND Son v. COMMISSIONER FOR THE 

Part oF Rangoon, A. I. R. 1931 Rang. 95; Ind. Rul. 

(1931) Rang. 177 Rang. 545 
Proceedings of Legislature. 

The duty of a Court is to take the wordsof a 
Statute as they are, and to interpret them in their 
ordinary and naturalsense without reference to the 
proceedings of the Legislature. Narar Cuanpra PAL 
CHOUDHURY v, Burku SHREIKEA, 35 C. W. N. 19; Ind. Rul. 
(1931) Cal 569; A.I. R 1931 Cal 550 Cal. 249 

Taxing Statutes. See INCouE Tax Aor, 1922, 

s. 4 (3) 689 

Judgments. See Praoticz 327 


Judicial Officers’ Protection Act (XVIII of 1850), 
applicability of, to contracts. 

The Judicial Officers’ Protecticn Act, 1850, has no 
bearing whatsoever on contracts into which a Judge 
may enter according to the law of the land. SzorrTary 
oF THE Boarp or Revenue U. P. ALLAHABAD v. LALTA . 
BAKHSH Sinan, A. I.R 1931 Oudh 99; 8 O. W. N. 116; 
Ind, Rul. (1931) Oudh 241 : Oudh 225: 


Jurisdiction— Tests. me . 

The question of jurisdiction of the Court depends 
on the state of facts when the application was pro- 
secuted and noton what occurs subsequently. BALLING 
ViTHALING v. SHRI DrvasrHaN Founp, GONDHALE, 33 
Bom. L. R. 378; A 1, R. 1931 Bom. 232; Ind. Rul. 
(1931) Bom 334 Bom. 446 


Land Acqulsitioh Act (I of 1894), s. 23— 
Acquisition of land held by occupancy tenant— 
Apportionment of compensation between landlord 
and tenant —Principles— Equitable rule. : 
In apportioning compensation paid for land acquired 

under the Land Acquisition Act, between occup- 

ancy tenants and their landlords, the, proportion of 
the interest of the landlord and the occupancy tenant 
in the land acquired may befairly taken to be the 
sameas that between the malikane which the 
tenant pays to the landlord and the land revenue. 


‘Sais Onaran Sinen v, JATI Ram, Ind. Rul. (193!) 1 ah. 


666; A, I, R; 1931 Lah, 649 “Lah. 698 


Voi. 132) ° 


Landlord and ténant, See Crvit, PROCEDURE Cops, 
1908, O. XXI, nn. 98,160 301 


D 


M—-——Abwab— Test—Stipulation io pay straw and 
husks, whethereabwab-— Construction of contract — 
Iniention of parties. 

Certain tenants had been paying rent partly in 
cash and partly in kind. Hy & subsequent contract 
it yas agreed that in future the produce rent should 
be commuted to a cash rent and that a consolidated 
rent of Rs. 198-1l-U should be paid in four annual 
instalments. The tenants in theirkabuliyat proceeded 
to state that they had been in the habit of delivering 
to the landlords fixed quantities of straw and husks 
as partoftheir rent according tv the village custom 
and they undertook to continue to deliver these 
quantities as part of the rent. Ina suit for rent it 
was contended that the stipulation intheagreement 
for delivery of produce constituted imposition of 
an illegal cess or abwab: 

Held, that the stipulation as to payment of straw 
and husks was a part of and not an addition to the 
rent fixed by the contract and was not illegal. 

Per Adami, J.—' The decision in every case, where 
the question arises whether a stipulation in& rent 
contract is a stipulation to pay an abwab in addition to 
the rent agreed, on depends on ihe construction of the 
eontract in the case. 

Per Courtney-Terrell, C. J.—'The real test is as to 
whether the provision for the delivery of the goods 
in kind was with the addition of the cash renta certain 
and definite obligation and whether it was partof 
the eonsideration for which the lease was granted. 
Nawnit PRAYAGI v. BUDHU Manton, 12 P. L.T.3; A. 
Y. R. 1931 Pat. 161; Ind. Rul, (1931) Pat. 257 Pat. 97 


Dispossession of tenant by landlord—Sus- 
pension of rent—Decree for possession in favour 
of tenant, whether amounts to restoration—Dismissal 
of suit for rent —Subsequent decree for possession 
—Fresh suit for reni--Hes judicata—Mere entry in 
Record of Rights, effect of. 

The defendant's predecessor held 2877 bighas of land 
and paid a rent of Rs, 359-10-0 under atenure 
created by patta of the year 1867 under the plaintiff's 
predecessor. In the finally published Record of 
Rights the lands were shown within the tenancy of 
defendant but the contiguous lands were shown to be 
in the possession ofthe plaintiff as his khas lands. 
The defendant's mother was dispossessed ofa portion 

. of these lands. He brought a suit in respect of some 

portion of this khas land and obtained a decree for 
recovery of possession of the lands. The. plaintiff 
subsequently sued the defendant for rent. The plaint 
included the lands for which the defendant had ob- 
tained a decree for possession: 

Held, (i) that as there had been dispossession, the 
defendant was entitled either to proportionate 
abatement or suspension of rent; 

(it) that the inclusion of the dispossessed land by 
n plaintiff in thesuit did not amount to restitu- 
tion. 
la B held a tenure under A consisting of certain mal 
and certain paikan lands. B was dispossessed from 
the paikan lands andasuit by A for rent of mal 
lands only was dismissed. A suit by B for declara- 
tion of title to and recovery of the paikan  |and was 
ultimately decreed by the High Court on a date 
subsequent to the date of dismissal of A'ssuit. A 
then brought a suit for apportionment of the rent of 
the mal landsin respeat of period previous to the 
decree of the High Court. There was nothing on 

. record showing that A, since the decree for possession 
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infavour of B gaxe up possession of the lands 
dispossessed orthat B had got possession of the 
lands through Court or otherwise: 

Held,thatas the period to be regarded was one 
previous tothe decree of the High Court in the 


.litle suit by B and as the state of things at the date 


of the dismissal of the apportionment suit still conti- 
nued, the question of dispossession and suspension 
of rent was barred hy res judicata. 

Held, further, that the mere obtaining of a decree 
by the tenant is not sufficient to defeat a tenant's 
right to suspension of entire rent for eviction frcm a 
portion of the demised premises. That right conti- 
nues untileffective steps are taken by the landlord to 
restore possessionof the lands to the defendant, 

Obiter—The act of the landlord's agentin having a 
Record of Right madein a particular way with the 
intention of depriving the tenant of the enjoyment 
of the demised premises does not amount to cviction, 
ReEsHEE Oase Law v. SATISH CHANDRA Par, 35 O. W.N. 
46; Ind. Rul. (1931) Cal. 513; A I. R. 1931 Cal 397 

Cal, 81 
Kabuliyat—Construction— Rent—Stipulation 
to pay interest and damages in case of default— 

Right to claim damages— Penalty— Contract Act (IX 

of 1872), s. 74. 

Where & kabuliyat contained a stipulation to the 
following effect: "If we make default in paying any 
kist, we shallpay interest at the rate of 2 per 
cent. per month; ifwe make default in paying 
rent, you will be entitled to compensation at the 
rate of 25 per eent.” and the landlord sued for arrears 
ofrent with interest 2 per cent. per mensem and 
damages at the rate of 25 per cent 

Held, thatthe kabuliyàtmeant that in case of 
default the plaintiff should get both interest and 
damages and theré was no reason why the Court 
should not giye” eflect to the agreement. CHANDI 
OnanaN LAHA w..JrBAN Kosar, 53 O. L. J. 516; Ind. 
Rul. (1931) Cal 624; A. I. R. 1931 Cal. 772 (1) 

Cal. 912 

Suit for rent—Tenant admitting liability but 

setting up third party's claim—Payment under 

protest—Decree conditional on plaintiff establishing 
his title—Legality. 

Where, in a suit for rent the defendant tenant 
admitted the plaintiff's status as landlord, but lodged 
a protest on the ground that some third party bad 
claimed the same rent from him and thereupon the 
Court passed a decree in the plaintiff's favour subject 
to the condition that the money deposited should not 
be paid to him till he obtained a decree from the 
proper Court declaring his title tothe property: 

Held, that the condition which the Court had 
attached to the decree was not warranted and should, 
therefore, bedeleted. If, insuch acase,a third party 
claims title itis for him to bring a suit fora declara- 
tion of his title. 

Where in a suit for rent the Court passes a decree 
in the plaintiff's favour, there is no danger of the 
defendant being compelled twice over to pay to a 
third party the amount which he pays under the 
decree Sunper Deviv. Usi Lar, 8 O W. N. 516; A, 
I. R. 1931 Oudh 321 (1); Ind. Rul. (1931) Oudh 3£0 

Oudh 798 
Land tenures—Mirasirights—Ekabhogam mirasidar 

—Assignment of waste land by Government to 

stranger—Rights of mirasidar -Omus of proof— 

Mirasi rights—Nature and prevalence in North 

Arcot. 
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Though in mirasi villages the rights of Government 
over waste are subject to the rights ofthe mirasidars, 
yet the nature and extent ofsuch rights are not uni- 
form throughout the Presidency but vary and the 
onus is on the mirasidars to prove that any speci- 
fied incident attaches to mirasi rights in any particu- 
lar district or portion thereof. 

The plaintiff was the sole pattadar and ekabhogam 
mirasidar of a village in the North Arcot District close 
to Chingleput. The Government assigned certain waste 
lands of the village tothe Adi-Dravidas of a reigh- 
pouring village. The plaintiff, alleging that even if 
the Government reclaims any wasteland for the pur- 
poses of cultivation and in the interests of revenue, it 
has no right to assign it to strangers but the plaint- 
if as ekabhoga mirasidar has a preferential right to 
an assignment in hisfavour sued for a declaration 
that the order of the Government was ultra vires. He 
did not, however, adduce any evidence asto what 
rights if any, he possessed as ekabhogam mirasidar: 

Held, that it wasnot open to the Court to presume 
merely from the geographieal position of his village 
and from the fact that he is, or has been hitherto, the 
only pattadar init that the plaintiff must be a mirasi- 
dar after the pattadar of the mirasidars 
of Ohingleput or to presume fromthe fact that 
he was styled ekabhogam mirasidar he must have 
certain privileges; and that it was absolutely incum- 
bent on the plaintiff to prove what his rights were and 
ashe had failed to do so, he was not entitled to get 
the declaration prayedfor, NARASIMHA RAGHAVACHART 
v. SEORETARY OF STATE FOR INDIA, 32 L.W, 945; 60 M. 
L.J. 137; A. L R. 1931 Mad. 135; Ind Rul. (1931) 
Mad. 613 wet 8 Mad. 117 
Lease—Joint Lessees—Right to contribution. See 

OoNTRAOT Act, 1872, s3,.69, 70 ^ 107 
Legal PraotitlonersDeciaratión of tout, See 

PRACTICE i roe 41 
Misconduct—Procedure See LETTERS PATENT, 
. (ALLAHABAD) ART, 8 608 


Legal Practitioners Act (XVIII of 1879), ss. 12, 
13—Conviction of Pleader for breach of Salt Law 
—Misconduct—Suspension from practice. 

Where a Pleader was convicted with a number 
of other people foran offence under the Salt Act 
which he committed by way of political demonstra- 
tion and was sentenced to rigorous imprisonment, 
their Lordships held that offences of this nature 
could be dealt with under the Legal Practitioners Act, 
and suspended the Pleader from practice for a period 
of six months. inthe matter of GOLAKHNATH Drm, A. 
Preaper, 12 P. L. T. 61; A. I. R. 1931 Pat. 208; Ind. 
Rul. (1931) Pat. 279; (1931) Cr. Oas. 527 (2) Pat. 359 
— ——— 8.13 (b) and (f}—Boycott of Court on 





particular day—Misconduct—Consent of client, 
effect of. 
Absenting from Courts on a particular day in 


pursuance of a concerted movement on the part of 
the Pleaders to boycott ths Courts, amounts to profes- 
sional misconduct under s. 13 (b) and (f) of the Legal, 
Practitioners Act and the consent of client does not 
make any difference. Emperor v RaJANI Natu, 35 C. 
W. M. 223; Ind, Rul. (1931) Cal 612; 32 Or. L. J. 
980; A. I. R.1931 Cal. 703 Cal. 900 
S. 36 (2)à-A— Tout- -Submission of report to 
District Judge— Notice by District Judge to show 
cause, whether necessary—Duty of tout to appear. 
Where an inquiry in regard to persons alleged to 
be touts has been held by a Subordinate Court anda 
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report has been submitted to the authority which had 
ordered the inquiry, it is not the dugy of such autho- 
rity to issue notice to the persons reported against to 
show cause, but it is the duty ofsuch persons to 
enter appearance before the said authority and in- 
timate to him that they desire to be heard. SHAM LAL 
v. EMPEROR, Ind. Rul. (1931) Lah. 686; A. I. R.1931 
Lah. 543 (2); 32 Cr. L. J. 966; (1931) Cr. Cas 783 (2) 
Lah. 816 

Legal Practitioners’ Fees Act (XXI of 1926), 

ss. 2, 4— Private agreement as to fees—Enforce- 

ability—Legal Practitioner, whether includes 

Advocate, 

Under s, 2 (a) Legal Practitioners Fees Act, 1926, 
a ‘legal practitioner’ means a legal practitioner as 
defined in s. 3, Legal Practitioners Act, 1879, and 
the definition given by that s. 3 includes an Advocate 
of any High Court. ` 

Under the Legal Practitioners’ Fees Act, 1926,a , 
legal practitioner can not only by private agreement 
settle with a client the terms and fee but also sue for 
his fee due under that agreement. lt is only where 
no such fee has been settled his fee must be computed 
in accordance with the law for the time being 
in force in regard to the computation of the costs to ke 
awarded to a party inrespectof the fee of his legal 
practitioner. Such a private agreement can be im- 
pugnedlike any other contract and in case the 
agreement is avoided the fee would have to be com- 
puted according to the rules for, the time being in 
force. Saw HLA Pru v. Mauna Po Hri, A. I. R. 1931 


Rang. 104; Jnd. Rul. (1931) Rang. 207 Rang. 719 
Letters Patent Appeal. See Civit PROCEDURE 
Cope, 1908, s 100 379 


1908, 
s. 114 24 

Letters Patent (All), Art 8—Enquiry into conduct 
of legal practitioner —Procedure— Discretion of 
Court—Applicability of procedure laid down by 
Legal Practitioners -Act—Enquiry by Judges who 
heard civil casein connection with which charges 
arose, impropriety of—Enquiry before criminal 
proceedings, legality of. 

While it is not incompetent for the High Court 
to deal under Art. 8, Letters Patent, with charges of 
a criminal nature against a practitioner unless 
and until these have been investigated bya Criminal 
Court, itis eminently fitting that in such cases the 
criminal prosecution should precede any disciplinary 
decision:” 

Article 8, Letters Patent, prescribes no special 


Review. See Cıvıl Procepurn Cops, 


` procedure for dealing with complaints against the 


conduct of Vakils practising before the Court,and 
merely empowers the Court “to remove or suspend 
from practice on reasonable cause” Advocates, Vakils 
or Attorneys-at-law ofthe Court. The procedure to 
be followed in such cases is thus left to the discretion 
of the Court, but it is manifest that where such grave 
charges are involved as were scrupulous care should be 
takento see, notonly that justice is done, but also 
that justice should seem to bedone, An appropriate 
guide in dealing with such cases is tobe found in 
the disciplinary provisions of the Legal Practitioners 
Act XVIII of 1879. ` 
It is undesirable that an investigation under Art. 8, 
Letters Patent, into the conduct of a legal practi- 
tioner should proceed before the same Judges as have 
heard the case out of which the charges arose. Such, 
charges should be enquired into by a Tribunal which 
has had no previous association with the matters in 
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issue. A PrEADER v. Junar, or THE HrcH Court, 
ALLABPABAD, 35 @ W. N. 640; A. I. R. 1931 P.O, 
112; (1931) "A. L J. 4*0; 53 O. L. J.405; (1931) 
M. W: N. 603; 33 Bom. L. R. 945; 53 A. 183; 
Ind. Rul, (1931) P. C. 192; 34 L W. 59:61 M L.J. 
130; (1931) Or. Oas: 519; 58 I. A. 152 P C608 
————— 61 10. See Civin Procepur# Cone, 1908, 

8. 114 . 24 
Letters Patent (Lahore), cls. 10, 29. See Income 

Tax Acr, 1922, s. 66 (3) j 704 


Letters Patent (Mad.), c1. 13. See Court Fees ACT, - 


1870,ss 3,4 


LImitation — Effect of. : 

The rule is now well-settled that lapse of limitation, 
apart from s.28 ofthe Limitation Act, bars only the 
remedy and does not extinguish the title of the 
claimant MOHAMMAD Raza AHMAD v. Zatioor AHMAD, 
(1930) A. L J. 1416; A. I. R. 1930 AIL 838; 52 A 979: 
Ind. Rul. (1931) All. 453. All, 21 


Limitation Act (IX of 1908), s. 4. See Siku 
Gurpwaras Act, 1925, s. 28 377 
S. 5—Appeal—Extension of time —'Sujicient 
cause'—A pplication for copies —O mission to supply 
deficiency of copy stamps— Delay mot wanton— 

- Appeal filed soon after re-opening — Period expiring 
during vacation—Delay excused--Application for 
deeree and judgment—Duty to ‘grant decree, if 

ready. . 

The applicant who had applied for copies failed to 
supply the additional folios. It appeared, however, that 
he did not know of the deficiency and that when he 
came to knowofit,hetook the necessary steps in all 
haste. He filed the appeal seven days after vacation but 
the period for filing appeal had expired during vacation 


647 


It appeared, further, that the procedure of the copying: 


department was not such that the applicant could 
be held to have received information of the deficiency: 
‘Held, that the Uourt could under the circumstances 
excuse the delay in filing the appeal, 
[The desirability of posting ona notice board infor- 
mation as to deficiency in folios of stamps pointed out.] 
Where a person has applied for copies of the 
decree and the judgment and he has paid the necessary 
charges for the preparation of the decree, a copy of the 
decree should be given to him even though the 
amount paid by him for the copy of ithe judgment 


is deficient. RAHIM Bux HAJI v. Marxu,38 O. W. N. 
191; I5 R D 459: L. R. 12. A. (Ó) 162; A. I. R. 1931 
Oudh 314; Ind. Rul. (1931) Oudh 329 Oudh 777 


- S. 5 —Appeal— Extension of time—'Sufficient 
cause —Duty of appellant to adduce distinct proof. 
JA judgment was delivered on the 19th October, 
1935. An application for a copy was made on the 
llth December. The plaintiffs’ attorney sent a letter 
on 21st January, 1926, stating that he had applied in 
December for the copies to be sent to him by post, 
but there’ was in fact no such application, The 
appellant waited till the 25th January. when he 
arranged with another person to get the copies, 
The latter got the ‘copies on the 27th January and 
the appeal was filed on the 4th February, a fortnight 
after the correct time: $ 
Held, that having regard to all the facts, there was 
no sufficient cause for extension of time under s.5 
Limitation Act. | zie 
"It isthe ‘duty ofalitigant to know the last day 
on which he can.present his'appeal, and if through 
delay on his part it becomes necessary for him to ask 
the Oourt to:exercise ix his favour the power contain- 
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ed ins. 5, Limitation Act, the burden rests on him 
of adducing distinct proof of the sufficient cause on 
which Le relies. MANGHOOMAL v. SARDAR KHATUN, 24 
S. L. R. 415; A. I. R. 1931 Sind 58; Ind, Rul. (1931) 
Sind 89 Sind 473 


S. 5—Appeal-- Presentation out of time— 
Sufficient cause for non-presentation on last day— 
Antecedent inaction or negligence of appellant, 
whether material, 

Where the appellant sent all the documents relating 
to the appeal to his Counsel on the last day of 
limitation but the Counsel, being too busy with more 
pressing work, was unableto examine the papers and 
on looking into them when he returned from the 
officein the evening discovered that the period of 
limitation had expired on the same day, and the 
appeal was presented the next day with an application 
for an extension of time under s 5, Limitation Act: 

Held per Suhrawardy and Mitter, JJ. (Graham, J. 
contra).—That sufficient cause for exercise of powers 
under s.5 had been made out. inasmuch as it was 
only through accident that the appeal was not filed 
in time and the delay caused was not due to any 
fault on the part of the client. 

Per Suhrawardy, J.—The language of s. 5, Limita- 
tion Act, asit standsis capable of only one con- 
struction, namely that the right to presentan appeal 
extends up tothe very last day and if on account of 
sufficient cause it could not be presented on the last 
date and if the Court is satisfied with the existence 
of such a cause, the time may be extended, Where, 
therefore, an appeal is presented some days after 
the period of liniifation -has run out, it is only the 
delay of those days that must be explained in 
making out a sufficient cause for the extension of 
time The antecedent inaction or negligence of the 
appellant shoyld^not -bé taken into consideration: 

Per Graham, J. —The cause required to be shown 
applies not to any particular part of the period but 
to the entire period and if no explanation whatever 
be forthcoming why the appeal was not filed during 
the major portion of the period of limitation, an 
explanation, designed merely to explain why it was 
not filed on the last day before it became time-barred 
is insufficient. KARALI CHARAN SARAMA v. APURBA 
Kreisnna,34 C. W. N. 1119; A. I. R, 1931 Cal. 298; 
Ind, Rul (1931) Cal. 553;-58 O. 549 Cal.169 


————— sS 6,Sch.l|Art. 126—8Swit to set aside 
alienation by Hindu father—Plaintiff in the womb 
at date of alienation—Suit more than — twelve 
years from date of alienee taking possession, but 
withinihree years of attaining majority —Limita- 
tion. i 
A person cannot besaid to be a minor until he 

is born and so the provisions of s.6 ofthe Limitation 

Act donot apply to the case of a son who was 

begotten before, but born subsequent to, the alienation 

sought to beset aside. 

Where a suit to set aside an alienation by a Hindu 
father was brought by the son who was in the womb 
at the time of the alienation, more than twelve years 
after the alienee took possession of the property 
though within three years of the plaintiff attaining 
majority: 

Held that the plaintiff was not entitled ġo the bene- 
fit of s. 6, Limitation Act, and the suit was barred 
under Art. 126. VENKATARAMA ATYAR v, MIRTHINJAYA 
Aryar, 60 M. L. J. 521; 33L W. 768; A. I. R. 1931 
Mad. 456; Ind. Rul. (1931) Mad. 668 Mad, 316 
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SS. 6,7. See Customary Law or Funus 
H 66 

8.15. See MALICIOUS PRosEOUTION 17 
8.15 (1). See CIVIL Proogpure Cope, 1908, 

: 257 
— S. 19—Acknowledgment—Mere recital of 

prior mortgage, whether sufficient acknowledgment. 

An “acknowledgment of liability may be and is 
generally found in a statement of facts. Thus, if in 
a later deed the fact is stated that there is a mort- 
gage it must mean that the debt secured thereby is 
an existing debt and the statement will amount to 
an acknowledgment of liability. Raw Bilas 4. 
Lacuwr Narain, 8 O. W.N. 541; A. I. R. 1931 Oudh 
295; Ind. Rul. (1931) Oudh 302 Oudh 542 


SS 19, 20, Sch. I, Arts. 57,115—Princi- 
pal and surety—Surety for loan—No time for 
payment fixed—Suit against surety—Limitation— 
Cause of action —Article applicable—-Acknowledg- 
ment by principal— Iffect—A cknowledgment after 
expiry of period—V alidity. 

_A took a loan from B on the 10th September, 1920, 
at a certain rate of interest and signed a bahi entry 
about the loan. No date for repayment was fixed 
On the same date C wrote a letter to B saying that he 
will pay the amount borrowed by A in case A did not 
pay the same. B instituted a suit against A and C 
in 1925: i 

Held, that the suit, so far as C was concerned, was 
governed by Art, 115, Limitation Act, and as the loan 
was payable at once, on the date of the loan, the 
Cause of action against C began to run from the same 
date and the suit was barred against. C even though 
the time as against A might~be-six-years under the 
Punjab Loans Limitation Act. , 

An acknowledgment of liabilityto be valid and 
effective under s, 19 of the_Limitation Act, must be 
made before the expiration of the péiiod prescribed 
by the First Schedule. S UNE 

An acknowledgment by the principal debtor does 
hot save limitation against the surety, unless it is 
shown that the latter allowed himself to be represented 
by the person who made the payment. DivaLt 
Mar v. NANDU Sgag-Dev Rad, Ind. Rul. (1933) Lah. 
638; A. I, R. 1931 Lah. 691 Lah. 590 


— — g, 20— Principal and surety—Payment by 
principal, whether extends. limitation against surety 
—Unregistered bond—Charge on surety's property. 
Payments by a principal debtor do not extend the 

Period of limitation against a surety, 

Where the surety bond is not registered the creditor 
eannot claim the amount secured as a charge on the 
property in the hands of the surety, JAINARAIN SINGH 
v. PARMESEAR Murao, 8 O. W. N 944; A. I. R. 1931 
Oudh 310; Ind; Rul, (1931) Oudh 350 
— S, 28— Party in possession, whether affected 
by limitation. a 

. Section 28, Limitation Act, cannot be held toa ply 

to such persons who have never been disturbed in 
their possession and have had no occasion to sue for 
Tecovery.of it. DALIP SINGH v. SIKH GURDWARA 
PARBANDHAK COMMITTEE, AMRITSAR, 32 P. L. R. 479; 
Ind. Rul: (1931) Lah. 645; A. I. R. 1931 Lah. 668 

BE: MEAE Lah. 661 


— GIFT 

















S. 28, scope of. VEM el 
Section 28 pf the Limitation Act does not apply to 
persons who, being in actual possession which has 
never been disturbed, have had no occasion to sue for 
ecovery ofit, as a party in possession cannot be 





Oudh 798. 
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MoHAMMAD Raza AHMAD v. ZAHOQR AnBMAD, (T9030) 
A. 1. J. 1416: A. T. R. 1930 All, 858; 52 A. 979; Ind. 
Rul. (1931) All. 453 All, 21 


—— S. 29 —Special law. 

The Code of Civil Procedure should not be taken 
to be a special law for purposes of s. 29 of the Limi- 
tation Act. Ganrsui Lar v Imtiaz ALI, 8 O. W. N. 


642; Ind, Rul. (1931) Oudh 257; A. I. R. 1931 Oudh 
351 Oudh 257 
—:——— 8.29 (2)(a). See Sixg GURDWARAS Act, 

1925,s. 28 377 


—— —— Seh, |, Art. 11.A— Civil. Procedure Code (Act 
V of 1908), O. X XI, rr. 97, 98, 99, 100 and 108— 
Resistance to delivery of possession— No applica- 
tion by aggrieved party—Order of Court—Finality 
—Suitafter expiryof one year— Limitation. 

The Court cannot of its own motion make any 
investigation into any matter relating to resistance 
or obstruction to possession under O. XXI, r. 97, 
Civil Procedure Code or dispossession under r. 100. 
An order under rr. 98, 99 or 101 becomes conclusive 
only after such an investigation as follows on an 
application under r. 97 or r, 100. If there is no 
application there can be no investigation and, there» 
fore, there can beno final order, 

Where the order is made ona reply to objections 
it could not be regarded as one made in pursuance 
of proceedings taken either under r. 97 or r. 100 of 
0 kx and a suit brought more than a year after 
the said order would not be barred by time, 

Wherethe nature' of an application is not patent 
on its face, the question as to its right censtruction 
isa question of law and open to second appeal. 


MILKHI RAM v. Basant Sina, Ind. Rul. (1931) Lah. 
684; A. I. R. 1931 Lah. 686 Lah. 844 
— Art, 23. See Matictous Prostov- 








TION 


- Art. 44-— Guardians and Wards Act 
‘(VIII of 1890) s. 29—Muhammadan Law—Sale 
by mother as certificated guardian without leave 
of Court— Possession not transferred—Suit by minors 
for partition . against — co-sharers—Limitation-— 
Failure to set aside sale within three years after 
attaining majority, effect of—Sale, whether void 
or voidable. 

The plaintifis, two Muhammadan minors, inherited 
a half share in a house in the proportion of two-thirds 
and one-third. Their mother, who was their certi- 
ficated guardian, sold the house to defendant No. 2 
on the 24th November, 1911, without obtaining the 
permission of the District Judge. The plaintiffs who 
continued to be in possession of the house in spite of 
the sale instituted asuitfor partition and declaration 
that the sale-deed was not binding on them. The suit 
was instituted more than three years after plaintiff 
No.1 had attained majority but was within time so 
far as plaintiff No.2 was concerned. The sale was 
found to be not for the minors’ benefit: 

Held, (1) that inasmuch as the mother had been 
appointed a certificated guardian, the alienation made. 
by her was not void but only voidable at the option 
of the minors as provided in s, 29, Guardians and 








^ Wards Act; 


.(2) that Art. 44, Limitation Act, had no applicaticn 
to the case as possession continued to remain with 
the plaintiff; 

. (8) that even if it did apply; plaintiff No, 1's guit for 
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‘partigion as against his co-sharers could not be 
dismissed merely because his claim to have the sale 
set aside against the transferees had bécome time- 
barred. MOHAMMAD Raza AHMAD v. ZAHOOR AHMAD, 
(1930) A, L. J. 1416; A. I. R. 1930 All, 858; 52 A. 
979; Ind. Rul, (1931) All. 453 AH 21 


———— Sch. 1, Art 44—Indian Christian— Aliena- 
tion by defacto guardian—Validity—Suit to set 
aside—Limitation—Guardianship—Persons other 
than father and mother, righis of. 

‘An alienation by the de facto guardian of an Indian 
Christian minor is void and the minor may bring a 
suit for possession of the alienated property within 12 
years of the date of alienation. Article 44, Limitation 
Act, has no application to such a suit. 

Failing the father and mother and their appointees, 
no other person is entitled as of right tothe custody 
of an Indian Ohristian minor orto the guardianship 
of his property. "SUNDARA NADAN v. ANNAMAMMAL, 33 
L. W. 615; (1931) M. W. N.415; 60M L. 5.695; A I. 
R: 1931 Mad. 529; Ind. Rul. (1931) Mad 616 


Mad.120 
———— ——— Art. 44 —Scope of. 

Cages contemplated by Art.44, Limitation Act, are 
those in which ‘transfer of property’ has been made by 
a guardian. Itimplies that the property has change 
hands and does not apply to cases where the erstwhile 
minor is in possession of his property in spite of deeds 
of transfer executed by the guardian under which 
either possession does not pass from transferor to 
transferee, e g, deed of simple mortgage, or posses- 
sion has not been parted with, though it ought to 
have been delivered. MonaMMap Raza AHMAD v. 
ZAHOOR AHMAD, (1930) A. L. J, 1416; A. I, R.1930 All. 
858; 52 A. 979; Ind. Rul. (1931) All. 453 All, 21 


——— Arts. 44, 91, 142—Alienation by 

. de facto guardian— Suit for recovery of posession 
by minor—Limiation—Article applicable—Ratifica- 
tion of void transaction, effect of. 

-~ Article 44, Limitation Act, would not apply unless 

the alienation was made by the natural ortestamentary 

guardian or guardian appointed by a competent 

Oourt. 

Whereanalienation was made by an uncle's son 
acting as defacto guardian and it was not for legal 
necessity orfor ihe benefit of the minors and the 
latter brought a suit for recovery of possession on 
declaration of title: 

Held that the suit was not governed by Art. 44 or 
Art. 91, Limitation Act, but by Art, 142. 

Article 91is a residuary Article andit has also no 
reference to a ease or suit for recovery of possession. 

Where a lease by a guardian is void ab initio, subse- 
quent acceptance ofrent by the minor on attaining 
majority eannot validate it. KRISHNADHAN Lana v. 
Brogznpra NATE Das, 34 O. W. N. 642; A.I. R.1930 
Oal. 748; Ind. Rul. (1931) Cal. 540 Cal. 156 
——— — Art 57, See LIMITATION Act, 1908, 





ss., 19, 20 590 

—— ——-——-— Arts 62, 123—Suit for arrears of 
maintenance charged on property under Will— 
Limitation~-Article applicable—Frame of suit— 
Suit for arrears without claiming charge— 
Mainiainability. 


Where the amount of maintenance granted under a 
Will is tocome out of the income of particular prop- 
erty and thedefeadants arein possession of the prop- 


erty under the Will, the proper article of the Limita-. 


tiom Act to apply to a puit for arrears of such mnainten- 
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ance against the defendants is Art. 123 and not Art, 62. 


Where under the terms of a Will an amount is 
payable from the income ofa property by way of 
maintenance, a suit for the recovery of arrears of 
such maintenance can be framed ag such, without 
framing it on the charge of the property left by the 
Wil. Harr Cuaran BAUNYA v. KAMAL Kumari Dasr 
35 O. W. N, 307; Ind. Rul. (1931) Cal. 604; A. I. R. 
Cal. 684 
——— Sch. |, Art. 75—4instalment bond—Clause 

for payment of entire sum on default— Limitation 

—Option tosue—Construction of bond. 

Where an instalment bond provided that the 
debtor shall be liable to pay interest on the default- 
ed instalments at a certain rate and that the creditor 
‘will be entitled and empowered, in case 
of default in payment of instalments, to recover the 
said entire kistbandi money, principal with interest, 
atthe aforesaid rate in whatever way possible with- 
out waiting for expired and unexpired instalments. 

Held, on a construction of the bond, thatthe credi- 
tor was not ‘compelled’ but only ‘entitled’ to sue for 
the entire amount on default and limitation did not 
therefore, begin to run from the date of the first de- 
fault in respect of the entire amount. Sri RAM 
CHANDRA NAYEK KALIA v. GHARBHARAN AuIB, 11P. L., 


T. 866; Ind. Rul. (1931) Pat, 272 Pat, 112 
————— ————— Art. 83-—Sale—Price left with 
purchaser to be paid to  mortgagee—Default— 


Payment by vendor—Suit for damages—Commen- 

cement of limitation. 

Where a portionjofthe.puxphase money is left with 
the purchaser to ‘bé paid over to a mortgagee and in 
consequence of the-failure $f the purchaser so to do, 
the seller is obliged to pay}the amount due tothe 
mortgagee, a suitfor damagés against the purchaser 
is in time if-brouglit within three years from the 
date of payment tothe mortgagee. Limitation does 
not run from the date of contract of sale. Raz 
Bans! KUER v. B1i8HuNpEo Narayan Sinas, 12 P. L.T. 
211; Ind. Rul. (1931) Pat. 264; 10 Pat.451; A.I. R, 
1931 Pat. 271. . Pat. 104. 
———— —— ——— Art. 85—Acknowledgmeni contain- 

ing express promise to pay—Fresh cause of action— 

Contract Act (IX of 1872), s. 23. 

If an acknowledgment of liability made after the 
expiry of the period of limitation, contains any ex- 
press promise to pay, such acknowledgment gives a 
fresh cause of action under s, 25, Contract Act, even 
though the original debt is time-barred and the ac- 
knowledgment is inoperative as such te give a fresh 
starting point for limitation. Frem Meni: Lar- 
JWALA PROBAD v. Marcuzrite Burrr Diary Far, 
Ind. Rul. (1931) All, 516 All. 420. 
——— Art. 85 —'Mutual, open and current 

account’, nature of. 

There can be no mutual account unless each party 
has a right of action against the other party and has 
a right to demand the fulfilment of certain obliga- 
tions. Firm Mra MAL-JWALA Prasap v. MARGUERITE 
BUTTKR Diary Farm, Ind. Rul. (1931) All. 516 All. 420 
Art..89--Suit for accounts against 
. agent—Limitation—Starting point—Termination of 

agency. 

- Under Art. 89 of Sch, I of the Lifhitation Act 
which relates to a suit by a principal against his agent 
for property received by the latter and not 
accounted for the period of three years runs 
from the date when the account is, during the 
continuance of the agency, demanded and refused or 
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where nosuch demand is made, when the agency 
terminates, 

An agency does not terminate until revocation of 
the authority of the agent or renunciation of the 
business of the agency by the agent or completion of 
the business of the agency. The business of agency 
cannot also be said to have been completed when 
no accounts have been rendered and the amounts 
outstanding have not been paid to’ the principa). 


KHUB CHAND v, CHITTAR Mar, (1931) A. L.J, 225; Ind.. 


Rul.(1934) All. 478: A. I. R. 1931 All.372 All.43 
— Sch. f, Art. 91. See LIMITATION Act, 1908, 
Scu I, ART. 44 ] 156 


—-— Arts. 91,120. See TRANSFER OF 





PROPERTY. ACT, 1882, s. 53 51 
- -—— ——— Art.. 115. See LIMITATION Act, 
1908, ss. 19, 20 . 590 


- ——— Art. 120—Sale of goods—Goods left 

in vendor's possession as security for price—Ie- 
- sale—Suit for personal decree for balance—Limita- 

ation—Starting point—Article applicable. 

Where the goods sold are allowed to remain in the 
custody of the vendor as security for the unpaid price 
ofthe goods andthe vendor sues the vendee for a 
personal decree against him for the balance due to 
him after re-sale of the gcods, the suit is not govern- 
ed by Art. 120 of the Limitation Act but by the three 


years’ rule of limitation so far asthe personal liabi- 


lity.of the defendant is concerned, 
In such a case where the contract is for outright 
sale and. there is no stipulation that the accounts 
should be settled after the goods Have-been re-sold in 
the market by the purchaser, time for instituting a 
suitforthe pricerunsfrom theddie of tke initial. 
purchase. MUKAT LAL v.GuLAB StNag-PRAN Man A. 
I. R. 1931 A11.229; (1931) A, .L.J.& 383; Ind. Rul. 
(1931).All 518 XS “~All. 422 
Art. 123. See, 





LiuMITATION ACT 
SoS 


- 1908, Sog. I, Art. 62 . 684 
———————— — — Art. 126. See LIMITATION ACT, 
.1908; s 6 ; 316 


——— — ——— Arts 134, 148—Transfer by mort- 
. gagee—Transferce not acting in good faith—Appli- 
cability of Ari. 184 ] 

In the case of transfer by a mortgagee, only a trans- 
feree with a bona fide belief at the time of the con- 
veyance can claim the protection of Art. 134, Limitation 
Act, in other cases the suit to redeem against him is 
governed by Art.148. MrHNGA ~v Zaman ALI SHAH 
32 P L. R. 359; Ind. Rul. (1931) Lah. 536; A.I. R. 
1931 Lah. 464 - Lah 184 
————_—_ ——— Arts. 141, 144 —Suit for possession 

by reversioner on death of . widow— Limitation. 

Where a widow has beén holding her husband's 
estate for life whether under a Willor under s 7? 
Oudh Estates: Act, a suit for possession, by the re- 
versioneris governed by Art. 141, Limitation Act 
and not by Art. 144. Asabi “Bream v. MOHAMMAD 
KHALIL Kuan, 7 O. WN, 1010; A. I. R. 1930 Oudh 481; 
Ind. Rul. (1931) Oudh 305; 6 Luck. 282 Oudh 753 


el Art, 142. See LIMITATION Ac 
1908, Som. I, ART. 44 ^ RES 158 
=- — ——— Arte.142,144. See PATNI TENURE 
PURGE EUER 610 





——— er AWE. 144—Co-owners—Adverse pos- 
~ + session— Ouster. g Pu woe A 4 
‘Theré ‘cin be rio adverse possession: by one co- 
owner against another until there;is-an ouster or 
something equivalent to an outer: of thedatter. - 


ve - 
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The original owner of a property died in 1896. Soon 
after, the entire property was the Aibject of afluvial 
action by a river. When it emergeda trespasser took 
possession of it. In 1899 the defendant, one of the 
members of the joint family entitled to the property, 
instituted a suit against the trespasser and recoveyed 
possession under a compromise decree. He 
subsequently sued and recovered rent from 
persons in possession of the land. They joint 
family became divided in 1912 or 1913, but the de- 
fendant was left in exclusive possession of the said 
property. The other members of the family having in- 
stituted a suit to recover their shares of the property, 

Ield, that there was ouster of the plaintiffs and the 
defendant had obtained title by -adverse possession. 
PANLAD SINGH v Karka SINGH, 8 O.W. N. 710; Ind, 
Rul. (1931) Oudh 299 Oudh 539 


Sch. |, Art.144—Co-owner—Adverse pos- 
session—Ouster—Proof~—Eaclusive enjoyment not 
sufficient, 

To establish adverse possession as between co- 
owners there must be evidence of an open assertion 
of a hostile. title by one to the knowledge of the 
others The mere fact that one of them was in exclu- 
sive enjoyment does not lead 10 the inference of 


ouster of the óther co-owners. NarsixcH Das v. 
Goxar Cuanp, 32 P. L. R. 316;12 Lah. 101; Ind. Rul. 
(1931) I ah. 5:9 A. I. R. 1931 Lah. 339 Lah.177 


——— — Arts. 144, 148—Co-sharers— One 
co-sharer redeeming entire mortgage—Suit by other 
co-sharer for his share—Limitation—Article ` ap- 
plicable—Starting point. 

A suit by a co-sharer for recovery of possession of 
his share brought against another co-sharer who has 
redeemed the property from a mortgage isnot governed 
by Art. 148 of the Limitation Act but by Art. 144 and 
limitation in such a case commences to run against 
the plaintiff from the date on which the defendant 
obtained possession. Ram AGRE v. Ram Unit, 8 O. W. 








N. 637; Ind. Rul. (1931) Oudh 261 Oudh 261 
— —— Art. 148. : i 
See LIMITATION AOT, 1908, Scu. J, Art. 134 184 
See LIMITATION Aor, 1909, Son. I, ART. 144 261 


— Art. 164. —“Due service" — Substituted 
service—Application for setting aside ex parte 
decree—Limitation—Starting point. 

Substituted service under O. V, r. 20, Oivil Pro- 
cedure Code, is as effectual as personal service and 
is “due service” within the meaning of Art, 164 of the 
Limitation Act. me . 

Therefore, where the order for substituted service 
is based on proper materialsand an ez parte decree 
is-passed, an application for having it set aside should 
be made within 30 days of the date of the ‘decree. 
THAKUR Prasap v. Baratt Lat, 8 O. W. N. 815; Ind. 
Rul. (1931) Oudh 330, A. I. R. 1931 Oudh 269 (1) 





Oudh:778 
——— ———_Art.166. See Civit PROOEDUEE OODE, 
1908, O. XXI, r. 89 263 


—— À— ————— Arts.166,181— Civil Procedure Code 
(Act V of 1908), s. 47,0. X XI, r. 9— Execution sale 
—Application by judgment-debtor pointing out that 
sale is null and void without prayer to set aside sale 
—Limitation—Article applicable. ` 
Where properties are sold in execution of a decree 

and the judgment-debtor makes an application under 

s. 47, Civil Procedure Code, which does not contain 

any prayer for setting aside,the sale but merely 
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brings to the notice of the Court the fact that the 
entire proceedings including the sale, are null and 
void, ‘such an aXplication “is not one for setting aside 
the sale within the meaning of Art. 166, Limitation 
Act, and is, therefore, governed by Art. 1*1 and not 
by Art. 166, Limitation Act. Goran Devi v. NIKA, 
323 P. L. R. 440; Ind. Rul, (1931) Lah.605; A. I. R. 1931 
Lah, 586 (2) Lah. 493 


————— Sch. I, Art. 181. 


See Orvin PRoogpuRE Oone, 1908, O. I, r. 8 289 
See]LiMiTATION Aor, 1908, Som. I, ART. 166 493 
aaa Art. 182. See Orv PROCEDURE 
Copz,.1908, s. 37 149 


—— — —————- Art. 182 (5), See QIVIL PROCEDURE 
` Cope, 1908, O. XXI, Rr. 57 ` 667 


- Art. 182 (5)—Payment out of Court, 
whether saves limitation—A pplication, necessity of. 
A payment made out of Court to the decree-holder 

when no.applieation for execution has been made to 

any Court is nota step-in-aid within the meaning of 

Sch. I,Art.182 (5), Limitation Act.’ : 5 : 
In. order to bring a case under Art 182 (5) the 

essential conditions which must be satisfied are that 

there must be(a)an application im accordance with 
law; (b) the application must be made to the proper 

Court and (c) the application must be to’ take some 

Step-in-aid ofthe execution ofthe decree. Clause (5) 

cannot, therefore, apply unless there is an applica- 

tion to the proper Court. Mara DEEN v. KAUeILLA, 

8 O. W. N. 769; A. I. R. (1931) Oudh 356 (2); Ind. Rul 

(1931) Oudh 349 Oudh 797 


. — — ——Art. 182 (5)—Step-in-aid of execution 
- Application with full particulars but containing 
: mistake as to amount of interest, whether applica- 

1 tion in accordance with law. 
< An application for execution which is correct in 

all other particulars is an application in accordance 

with law, even if there isa slight mistake ns to the 
amount of interest calculated from the date of the 
decree up to the date of execution, and is a step-in aid 

of execution within the meaning of Art. 182 (3) 

Limitation Act. Ktsaun DurT v, Cunzpr, RO W N. 

639; Ind. Rul. (1931) Oudh 262; A I. R. 193! Oudh 312 








Oudh 262 
——-——— — —- Art 182 (7. See Cıvıl PROCEDURE 
Cong, 1904, s. 48 437 





Art. 183 proviso —" Payment" mean- 
ing of—Realisation in execution, whether amounts 
to payment—"“Principal money secured by decree,” 
whether includes costs, 

A sum of money realised in execution in partial 
satisfaction of the decree amounts to “payment” with- 
in the meaning of Art. 183 0f Sch. I of the Limitation 
Act and providesafresh starting point fcr limitation 
under the said Article. 

The word “payment” is nsed in Sch.I Art. 183 of 
the Limitation Act in a wider sense than in s 20 and 
isnot qualified in any way as tothe modein which 
the payment is to be made or as tothe person who is 
to make it. : 

The ‘principal money secured by the decree’ 
referred to in the proviso to the said Article includes 
costs and: so payment made by a debtor towards 
costs would give rise to a fresh starting point for 
Jimitation. ! 

The provisions of Art. 133 regarding acknowledg- 
ments as well às payments are self-contained and must 
bo read independently of ss. 19 and 20 -of the Limita- 
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ation Act. Tucan MULL v. LADHULAL 10 Pat, 213 
Ind. Rul. (1931) Pat. 269; A. I. R. 1931 Pat. 218; 12 P 
L. T. 888 Pat. 109 
Lis pendens. See PUNJAB Pnz-EMPIION Act, 1913,s. 

17 : 369 
Madras City CIvII Courts Act (VII of 1892),s 14. 

See Court Fes Act, 1870, ss. 3, 4 647 


Madras Local Boards Act (XIV of 1920), ss. 42 
(b), 159, 220—Encroachment—Refusal of Union 
. Board toserve notice—Notice by President of Dis- 
trict | Board— Legality—N on-compliance, whether 
offence ] 

: Under the Madras Local Boards Act the President 
of a Local Board may require the owner ofany pre- 
mises to remove an obstruction unders. 159; but the 
only duty imposed upon him under that sectionis io 
exercise his discretion in the matter. The Act does 
not lay down that he must remove any eneroachment 
and ifhe elect not to serve a notice, it cannot be 
Said that he has made default in performing his duty 
and the President of the District Board cannot assume 
the functions of the Local Board under a. 42 (b). 

Matters of discretion are never considered to be 
mandatory. S. SENDIAPPA NADAR v. PREei1DENT, Dis- 
TRIOT Board, MADURA, (1930) M. W. N. 1271; 33 L. W. 
475; 60 M. L. J. 495; A. I. R. 1931 Mad. 419; Ind. Rul, 
(1931) Mad. 671; 32 Cr.L.J. 895; 54 M 595; (1931) 
Or: Cas.467 Mad. 319 


— 8. 194—'Insial' meaning of—Installing 
machinery, whether continuing act. 

The offence of installing machinery without a 
license is not-a~continuing offence. The very word 
‘instal’ shows that inception and not user is contemp- 
lated. ARUNACHALA CugTTY v. Emperor, (1931) M. W. 
N. 495; 32 Or.b J. 851; AXI R. 1930 Mad 490 (1): 
Ind, Rul. (193))rMad, €37; (1931) Cr. Cas. 554 (1°; 34 
L. W. 599 (7. P duc Mad. 141 

Ss. 220. See Mspras Looan Boarps Aor, 1920 

8.49 b) --—7 319 


— s. 225—Suit for refund. of profession tax 
illegally levied —N otice under s. 228,whether necessary 
—'Suit for compensation and damages, meaning 





of. : 

Section 225, Madras Local Boards Act,applies only to 
suits for compensation and for damages. 
| A suit for a refund of profession tax that was 
ilegally levied cannot be described as a suit for com- 
pensation or for damages and the provision eontained 
in s. 225, Madras Local Boards Act, in regard to pre- 
vious notice in writing does not apply to sucha 
suit. LAKSRMANAN GHETTI v. Unton Boanp or DEVA- 
xorrat, 60 M. L. J 600; 33 I.W. 539; (1931) M. W. 
N 428; A. I. R.1931 Mad. 520; Ind Rul. (1931) Mad. 
609 Mad 113 


Madras Proprietary Estates Village Service Act 
(I1 of 1894), 55.17, 27— S. 27, whether ultra vires 
^ —Levy of village service cess, whether amounts to 
enhancement of Peishkush—Date of enfranchise- 
ment unders 17. 
The levy of the village service cess under s. 27, cl. 
2 ofthe Madras Proprietary Estates Village Service 
Act is virtually a demand of the amount deducted 
io the proprietor's favour when the purpose for which 
that deduction wasmade no longer exists. The mere 
fact that this cess is made payable long with the 
present permanent assessment cannot amount to an 
énhancement of the amount of  peishkush arrived at 
has the assessment properly due from the estate, 
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‘The withdrawal of that deduction made in the 
amount fixed as the proper peishkush due on the 
estate, when the consideration for such deduction has 
ceased to exist cannot amount to an enhancement of 
the peishkush contrary tothe contract or the Per- 
manent Settlement Regulation, 1802. Therefore, s. 27. 
of the Act is not ultra vires of the Local Legislature. 

Under s. 17 of the said Act the Government may 
enfranchise village service inams by imposition of 
quitrent and such enfranchisement will take effect 
from such date as the Government may notify. It 
may be that the date notified by the Government as 
the datefrom which the enfranchisement shall take 
effect unders. 17 is the date contemplated in s.?7 
on or after which it shall be lawful for the Govern- 
ment to require the proprietor to pay the village 
service cess. GopaLAswAMi CHRTTIAR v. SECRETARY OF 
STATE FOR INDIA, (1931) M. W. N. 537; A. I. R. 1931 Mad. 
525; Ind. Rul, (1931) Mad. 626; 34 L. W. 333; 61 M. L. 
J.754 Mad. 130 


Madras Religious Endowments Act (I of 1925), 
ss. 16, 79—Madras Religious Endowments Act 
(II of 1927), ss. 20 (1), 81, 22—Devastanam Com- 
mittee under Act of 1868—Power of Government to 

` abolish and re-constitute such Committee under Acts 
of I of 1925 and II of 1927. 


` Section 79 (1), Madras Religious Endowments Act, 
1925, means that any Oommittee established under 
the Act of 1863, in existence at the commencement 
of Act I of 1925, is to be regarded by the law asif it 
were one constituted under Act I of 1925, that is, 
as ifit were a Committee constituted under s. 16 of 
that Act, and, therefore, is.a‘Gommitted which comes 
within the definition of Committee-uhder s. 5; and 
under s, 16 of the said Act, the Local Government 
has power to vary or abolish such a @Gommittee. 
Even assuming that the.Local Government has no 
such power under s. 16 ofthe Act of-1925,it has 
power to abolish such a Oomrüittee by a notification 
under s. 20 (1) (c) of the Act ILof 1927 and: to re- 
constitute it under sub-s (1) (a) of the said sec- 
tion, T.S. LAKSHMANA AYYAR v. R. S. NAYUDU, 1931) 
M. ay 193; A. I,R,1931 Mad, 340; Ind. Rul. (1931) 
Mad. 


Madras Religious Endowments Act (Il of 1927), 
$s. 20 (1) 21, 22. See MADRAS RELIaIous 
ENDOWMENTS Act, 1925, ss. 16, 79 124 


Maintenance—Provision jor delivery of possession 
of land on default—Nature of agreement—Specifi 
` performance—Bona fide purchaser's rights— Posses- 
| son, whether penal—Contract Act (X of 1872), 
7 8 ` 
: The first defendant executed a deed of maintenance 
in favourof the plaintiff agreeing to pay hera cer- 
tain sum of money every year for her maintenance, 
and if default was made, to deliver to the plaintiff 
possession of a certain field for cultivation and ap- 
propriation of profitsinlien of maintenance, De- 
fendant No.4 purchased the property without notice 
of the plaintiffs right and effected improvements 
thereon. Default was made and the plaintiff sued for 
possession : f 
. Held, (1) that the document didnot transfer any 
right to the plaintiff but was only an executory 
agreement to be enforced if the plaintif wished to 
exercise her obtion; 
- (2) that in the circumstances of the case, as the 4th 
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defendant was willing to pay the maintenance, the 
agreement could not be specifically enforced; 

(3) that the provision for surrendeg of possession 
of the field was in the nature of a penalty within 8, 
74, Contract Act, and the Court was not bound to 
enforce it. Bana Bat v. OHANDRABHAGA, 27 N. L.R. 24; 
A.I. R. 1931 Nag. 60; Ind. Rul (1931) Nag. 98 


Nag. 480 
Malabar Law. See Court Fees Act, 1870, s. 7 
(v) (v) 129 


Malicious prosecution—‘Prosecution’ what amounts 
to—Limitation of suit—Limitation Act (IX of 
1908), s. 15, Sch. T, Art. 28. 


The Ist defendant, a Police Officer, proceeded to the 
scene of occurrence on receipt of a report made by 
the second defendant and made a report of assault 
and obstruction. It was found that all the three 
defendants conspired to prosecute the plaintiff mali- 
ciously and without reasonable and probable cause 
and that, in furtherance of their design, the defendant 
No.1 figured as the complainant in a cognizable 
offence of which information was lodged by him to 
the Police and the Police prosecuted the plaintiff on 
the faith of such information. In the proceedings 
which fellowed before the Joint Magistrate all the 
defendants gave evidence. Defendants Nos, 2 and 3 
actively aided the Police in other ways in prosecut- 
ing the plaintiff. The plaintiff instituted a suit for 
damages for malicious prosecution against all the 
defendants: 

Held, (i) that the suit was governed by Art. 23 of Sch 
i the Limitation Act and not by a. 42, Police 
ct; 

(ii) that the Ist defendant purported to act in the 
discharge of his official duty and it was imperative 
on the plaintiff to give notice to himof the suit; ' 

(Wi) that the lst defendant was entitled to two 
months’ notice under s. £0, Civil Procedure Code, and 
not merely to one month's notice under s. 12, Police 
Act; o 

(iv) that the plaintiff was entitled to exclude from the 
period of limitation these two months not only against 
the plaintiff but against all the defendants; 
` (v) thatall the defendants must under the circum- 
stances be considered to have prosecuted the plaintiff 
so as to entitle the latter to sue them for compensa- 
tion for malicious prosecution. : 

Where a suit has to be ‘brought against a Police 
Officer for damages for something. done in the exer- 
cise of his powers under the Code of Criminal Proce- 
durethe provisions of s. 42 of the Police Act do not 
apply and the plaintiff has to give two months’ notice 
as provided by s. 80 of the Code of Civil Procedure, 
MOHAMMAD SHARIF v S, Nasir ALI, (1930) Gr. Cas. 998;. 
A. I. R. 1930 All. 742; (1930) A. L. J. 1443; Ind. Rul, 
(1931) All 449; 53 A. 44 . All. 17. 


Master and servant—Abandonment of  service—, 
Forfeiture of wages, , 


When a servant whose wages are due periodically; 
leaves service without legal justification or without 
proper notice, he is not entitled to be paid for the 
portion of the time during which he served since the 
last periodical payment. AMAR SINGH v. GOPAL SINGH, 
A. I R1931 Lah, 133 (2); 32 P.L.R. 275; Ind. Rul: 
(1931) Lah. 625 Lah. 577. 
Mendamus. See Crown LANDS ORDINANQR or KENYA 
729 


Vol. 132] 


Mesne profits—Joint trespassers —Liability— Prin- 
ciples, : 
To a suit for mesne profits against several trespas- 

sers each occupant is answerable for the time he has 

beea ia wrongful possession aud cannot be charged 
with damages for the period he has not been in 
possession. MANDAN KAPALI v. KRISHNA Ouaran KAPALI, 

35 0O. W. N 305; Ind Rul. (1931) Cal 605; A. I. R. 1931 


Od 663 Cal. 685 

Minerals. See PATNI TENURE 610 
Minor—Estoppel See Contract Aor, 1872, s. 11 

84 

Mortgage—Abatement ofsuit. See CIVIL PROCEDURE 

Cone, 1908, O. XXII, R, 4 100 


—— —— Altestation —Essentials of valid attestation 
—Animo  attestandi— Presence of executant 
—Sub-Registrar and identifying witnesses, whether 
attesting witnesses—Transfer of Property Act (IV 
of 1882), ss. 8, 59—Transfer of Property (Amend- 
ing) Act (XXVII of 1926)—‘Attested’, definition 
of 


The determination of the question whether the 


signature put by a person on an instrument is to be: 


regarded as an attestation or not, must depend upon 
the character and circumstances in which the signa- 
ture is made. 

The definition of the term ‘attesting witness’ in- 
cludes a witness who attests the fact of execution on 
the basis of the personal acknowledgment of the 
executant, but there is nothing in the language of 
the definition to extend it to a person who does not 
attest execution at all but has put his signature 
with a different object and for a different purpose 
altogether. The definition of "attested" further shows 
thatin the case of an acknowledgment the person 
attesting the instrument should be one who has 
received from the executant a personal acknowledg- 
ment of his signature or mark and that each of the 
witnesses should have signed in the presence of the 
executant. . 

A morigage-deed was signed by two persons as 
attesting witnesses. A fewdays after its execution 
it was presented for registration. The executant 
admitted execution of the deed before the Sub-Regis- 
tray and put her signature under the registration 
endorsement in the presence of the Sub-Registrar 
and the witness who identified her before the Sub- 
Registrar, The Sub-Registrar and the identifying 
witness also affixed their signatures to the endorse- 
ment, The evidence of the two witnesses to the 
deed showed that the executant did not sign in 
their presence and did not acknowledge execution 
before them : 

Held, (i) that thetwo witnesses who had signed 
the deed as attesting witnesses could not be regarded 
as attesting witnesses: 

(ii) that the Sub-Registrar and the identifying 
witness could not be treated as attesting witnesses 
inasmuch as they had notafiixed their signatures 
with the intention of attesting the executant’s 
signature; 

(iii) that the identifying witness could not be 
treated as an attesting witness for the further 
reason that he had not received any acknowledg- 
ment of execution direct from the executant; 

(iv) that the deed was not properly attested and 
was void. OHANDRANI Kuar v, Sugo Nats, 8O W.N. 
194; A. I. R. 1931 Oudh 146; Ind. Rul. (1931) Oudh 273 

Oudh 337 
~——Collusive transfer—Decree by transferee— 
Creditor getting declaration of invalidity of transfer 
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— Sale by creditor of mortgage right—Money deposit. 
ed in transferee's decree—Purchaser in creditor's 
suit, right of, to recover amount so deposited— 
Cause of action —Privity—Blowing hot and cold. 

N sold certain property to A. A secured a 
portion of the purchase money by mortgaging the 
same property to N.P, a creditor of N got a 
temporary injunction restraining N from recovering 
the mortgage amount, In spiteof this N sold his 
mortgage rights to G who obtained a preliminary 
decreeonthe mortgage. P sued for a declaration 
that G's decree was collusive. The suit was dis- 
missed and P appealed. Inthe meanwhile B pur- 
chased G's decree and obtained.a final decree. A sold 
his rights to S who deposited the mortgage amount 
and B withdrewit. P’s appeal was successful and he 
sold the mortgage rights. R purchased these rights 
and instituted a suit against Bfor recovery of the 
amount he had withdrawn from the Oourt: 

Held that there was neither privity of contract nor 
privity of estate between B and R and R had no cause 
of action against B. : 

Held, further, that R was not entitled to take 
advantage of the very decree which P had impeached 
and claim the money that was deposited in payment. 
of that decree. Binpa Parsap v. RAJA Ram, (1931) A. 
L, J. 614; Ind. Rul. (1931) All. 543 All. 575 
—— ——— QOo-mortgagors—Redemption by one—Suit 

by others Limitation. See Limrration.Act, 1908, 

Arts, 144, 148 ] 261 

Execution of decree—Power of Court to 
direct the orderin which properties should be sold 

—Equities C Rejection. of-application made before 

preliminary decree, whether-operates as res judicata, 

A mortgagee decree-holder has not got an unfet- 
tered right tosséll the property in any order he choos- 
es, The Oourt.which has to execute the final decree 
may and ought to prescribe the order in which the 
mortgaged properties..are to be sold. When tha 
question as tó.which' of the properties has to be sold 
first comes up before the Court, the solution of the 
question will depend upon a determination of the 
equities between the holders of the properties. 

An order rejecting an application made by a trang». 
feree before the passing of the preliminary decree 
that his property should not be sold first but the 
property of the other transferees should be put up for 
sale first, does not operate as res judicata and pre- 
vent the Court from making such order as it thinks 
fit at the time of sale. Guasr Ram v. Ram Dra, Ind, 
Rul (1931) All 551; A I R. 1931 All, 657; (1931) A. L. 
J. 1007 All. 807 

—Prior and  puisne mortgages—Purchase 
by prior mortgagee in execution of decree—Suit 
by puisne morigagee— Prior mortgagee's right to set 
up his mortigage— Limitation. 

Even though the puisne mortgagee was not a 
party to the decree obtained by the prior mort- 
gageo, yet it is open to the prior mortgagee when 
he has obtained possession under a sale made in 
execution ofthe decree, to set up his rights under 
ihe prior mortgage as 2 shield against the puisne 
mortgagee. Limitation is no bar in defence and 
there can be- no limitation for the prior mort- 
gagee's setting up his rights as a shield. 

The general rule is that a mortgagee gan sell the 
property as if stood at the date of his mortgage. 
When the decree in question is based upon the 
puisne mortgage, ex facie the rights under that 
decree ara subject to prior encumbrances existing 
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Prasan v, GHANSHIYAM Das,8 O.W. N. 179; A.I. R. 
1931 Oudh 157; Ind, Rul. (1931) Oudh 319 Oudh 767 
—— —— Purchase by morigagor—Duty to pay up 

subsequent mortgages. 

If in execution of a decree for sale of the mortgaged 
property the mortgagor purchases the property for 
himself, it passes into his hands subject to the right 
of the ‘subsequent mortgagee, it being his duty as 
owner of the estate to discharge the debt of the 
Subsequent mortgagee for which he had pledged the 
estate. RAMA NATHAN Cnermiar v.  AUDINATHA 
Aryanaar, Ind. Rul. (1931) Mad. 649; (1931) M. W N. 
760; A, I. R. 1931 Mad. 642 Mad. 290 
Redemption —Fwrther charge—Suit for re- 

demption of first mortgage without paying amount 

due under further charge—Maintainability. 

The father of defendant No. 1 executed a mortgage 
to A, B and C in 1885 for a sum of Rs. 452. In 1886 
he executed another document in favour of A and B 
creating a further charge for asum of Rs, 95 with a 
certain rate of interest. The plaintiff, a subsequent 
mortgagee of the equity of redemption, sued for re- 
demption of the mortgage of 1885: | 

Held, that the second deed was a mashrut-ul-rehn 
and the plaintiff could nct redeem the first mortgage 
alone without paying the amount due under the 
Second document. JIWAN v. Tawar SINGH, 12 Lah. 
L. J. 144; Ind. Rul (1931) Lah 568 Lah. 376 

Simple mortgage—Mortgagor's powers— Com- 
mutation of produce rent to cash rent, whether binds 

mon gage ee of Property Ast (IV of 1882), 

ss. 06, 66, i 

In the case of a simplé mortgage, the mortgagor 
is restrained from alienating the mórigaged property 
but he is not divested of} or restricted, in, the ma- 
nagement of the property Therefore, were the mort- 
gagor commutes produce rent into bee rent after 
the execution of the mortgage, the convérsion will 
bind the mortgagee if it was~an honest conversion, 
But it was not an honest commutation; “and'the secu- 
rity deteriorated in consequence, the commuted rate 
is not binding on the mortgagee. BENI PRASAD v, 
PARMESHWAR SINGH, 12 P.L T. 121; A, I. R. 1931 Pat. 
193; Ind. Rul. (1931) Pat. 281 Pat. 361 

Successive mortgages—Swuit on puisne mort- 
gage—Omission Lo disclose prior mortgage in sale- 
proclamation Subsequent surt on prior mortgage— 

Maintainability-- Civil Procedure Code (Act V of 

1908, O. XLI, v. 66 (2). 

Omission by a person holding two mortgages 
over the same property to have his prior mortgage 
specifically mentioned in the sale-proclamation drawn 
up in execution of a decree passed for enforcement of 
the subsequent mortgage does not extinguish the 
prior mortgage or preclude him from enforcing the 
same. DWARKA Prasan v. Urrav Rar, (1931) A. L.J. 
398; Ind. Rul. (1931) All. 547; A. I R. 1931 All. 549 (1) 

< All. 803 
——— Suit for redemption— Burden of proof-- 

Duty of plaintiff to give particulars and proof of 

mortgage. 

In a suit for redemption prima facie proof in sup- 
port of the plaintiff's claim for redemption must be 
forthcoming. Wherethere is no evidence in support 
of the plaintiff's claim in respect of the alleged mort- 
gage and theeparticulars thereof, the claim for re- 
demption must inevitably fail. DAL BAHADUR SINGH 
v. SARABJIT Sınan, 8 O. W. N,732; Ind, Rul. (1931) 
Oudh 345; A. I. R. 1931 Oudh 378 Oudh 793 





Vehicles Plying for Hire Rules, 

‘hire’, what constitutes. 

The accused who had a shop at Dalhousie kept a 
private lorry for bringing supplies from Pathankot 
to their Dalhousie shop, They got orders for certain 
provisions from other shop-keepers of Dalhousie and in 
order to execute these orders they purchased goods in 
their own names from Pathankot, brought those goods. 
in their private lorry to Dalhousie and delivered the 
same to their customers realizing the price from 
them. They had to charge higher rates 
than the Pathankot rates because they had to incur 
expenditure in first transporting the goods from 
Pathankot to Dalhousie hefore they could be in a 
position to beliver those goods to their customers. 
The accus3d were charged and ccrvicted for having 
plied their vehicle for hire in contravention ofr. 3 
of the Punjab Motor Vehicles Plying for Hire Rules: 

Held, that as the accused had not solicited custom 
or invited the general.publie to use their vehicle for 
transport of goods they could rot be said to have. 
plied for hire and the conviction was illegal, Kuusni 
RAM-SHADI RAM v. Emperor, 32 Or. L. J. 948; Ind. Rul. 
(1931) Lah. 670 Lah. 702 


Muhammadan Law. See LIMITATION Aor, 1908, 

Son. 1, ART. 44 21 

Converts from Hinduism—Law of succes- 
sion—Presumption—Proof of Hindu customs—Right 
of Hindu relations to inherit—Caste Disabilities 

Removal Act (X XI of 1850), effect of. 

A person, who was born in the Muhammadan faith 
and has never been proved to have adopted any other’ 
religion, must be held fo be a “Muhammadan, 
The fact that he came of & family which had been 
converted from Hinduism and was not an orthodox 
Muhammadan would not justify the Court in finding 
that the Muhammadan Law of inheritance did not 
apply to his family. 

Though the Muhammadan Law gonerally governs 
converts to that faith from the Hindu religion, a 
well-established custom of such converts following 
the Hindu Law of inheritance would override the 
general presumption. f . 

[Their Lordships, however,held on the evidence that 
no such custom was establihed in this case.] 

The Oaste Disabilities Removal Act applies only to’ 
protect the actual person who either renounces his 
religion or has been excluded from the communion 


T6 $—'Plyitig for 


. of any religion or has been deprived of caste. When 


once a person has changed his religion and charged 
his personal law, the new law will govern the rights of 
succession of his children. Hence a Hindu cannot 
claim to inherit to a relation who has been converted 
to Muhammadanism. BHAGWAN BAKHSH SINGH v. 
Diesar Sinar, 8 O. W. N.83; A I. R. 1931 Oudh 301; 
Ind. Rul (1931) Oudh 331 Oudh 779 


Divorce—Agreement that second marriage by 
husband shall ipso facto effect valid divorce—V alidi- 
ty—Defence to suit for restitution of conjugal rights. 
Under the Muhammadan Law an agreement made 

before or after the marriage, by which itis provided 
that the wife should be at liberty to divorce herself 
from her husband under certain specified conditions 
is valid if the conditions are of a reasonable nature 
and not opposed to the policy of. Muhammadan Law. 
When such an agreement is made the wife may at 
any time after the happening of the contingency 
avail herself of what was allowed in the deed and 
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such à divorce will ther take’ effeot'as if a/talak had 
been pfonounced by her husband. J I 
Where an agreement provided as follows: ^I shall 
not marry another woman in the presence of Musam- 
mat Aimna.Bibi, and if-I do-so she is to be held 
to have been divorced by me, on acecunt of the 
second: marriage; simultaneously with -that second 
marriage,she will be qatai haram (absolutely forbid-' 
den) to my person and this very divorce by me in'her 
favour-would be valid and legal": : | 


Held, that the’ agreement was valid and a divorce’ 


resulting from a breach of the agreement was a. 
defence to a. suit for restitution of conjugal rights. 
MUHAMMAD AMIN v: ÁIMNA BIBI, A. I: R. 1931 Lah, 
134; 32.P.' L. R. 181; Ind. Rul. (1931) Lah, 626 

"i . Lah.578 
Gift—Delivery of possession—Gift of un- 


divided share without delivery ‘of  possession— 


Validity. d eos 


The broad rule of: Muhammadan Law -isthat the. 


taking of possession of the subject-matter ‘of the’ 


gift by the donee either actually or constructively: 


ig necessary.to complete a gift. There are exceptions 
to this rule, but those exceptions have to be strictly 
construed. . 

Where. the subject-matter of a gift consisted of .a 
quarter share in two large areas of land owned by 
the’ donees alone and.of an eighth share of two 
smaller areas of which they, owned a half share and 
& portion of the property was inthe possession of 
tenants: me ` 3 

Held, that the subject-matter of the gift was not in- 


capable of possession and delivery of such posses- 
sion as if was susceptible of was essential to validate. 


the gift, ABDULLAH Suan v Hasi SHan, Ind. Rul. 1931 
Lah, 699; A, I. R. 1931 Lah. 620 - 
——— — — — Marz-ul-maut, what constitutes, 

Before a gift cin be declared to be invalid owing to 
its having been made in marz-ul-maut it must be 
established that the donor was suffering atthe 
time of the disposition from a disease which was the 


immediate cause of his death: that the disease- 
was such as to engender in him the apprehension of: 


death; and that the illness incapacitated him from the 
pursuit of his ordinary avocations and prevented him 
from saying his prayers while standing. 
these conditions have been fulfilled depends upon the 
facts of each case, ABDUL AHAD KHAN v. AHMAD Nawaz 
Kaan, Ind. Rul. (1931) Lah 383 Lah. 391 
———— Share in holding —Donee in joint pos- 
session —Validity of:gift—Gift to minor in donor's 
custody—Transfer of possession— Gift of undivided 





share to co-owner—Validity. | . 
Under the Muhammadan Law the gift of a share in 
a holding, the donee, being admitted to be in joint 


possession with the donor and. recognised by the. 


donor as being in such possession, is valid.. 

No ‘transfer of possession is necessary in a case 
where ths donee is a minor in the lawful custody. of 
the donor. ` ` . . 

A co-sharer of any property may give his undivided 
share to the other or one of the others as the case 
may be. Anta KHaTOON v Omar Arr, 53 C. L J. 267; 
Ind. Rul. (1931) Cal. 527 = Cal. 95 

Validity. ` 

Where a talugdar governed by the Hanafi Law be- 
queathed his non-talugdari estate to histwo widows 
and daughter who were his orily heirs and the latter 
accepted the provisions of the Will; | oe ; 
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“Hanafi School—Will in favour of heirs— ` 
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. Held, that the Will was not invalid on the ground 
that it was a bequest in favour of heirs. ABADI 
Bream v. MUHAMMAD KHALIL Kuan, 70 W. N. 1010; 
A: I. `R. 1930 Oudh 481; Ind. Rul. (1931) Oudh 505; 
6 Luck, 282 . s Oudh 753 
Marriage—Marriage of minor— Validity. 

Under.the Muhammadan Law a marriage contracted 
by the father of & minor girl is voidable at her option, 
and is in fact invalid, if the same be to her detriment, 
Further, the marriage would be void, if no body acted as 
a guardian-or a representative of the minor husband 
at the time when it was contracted. SARDAR BEGUM v. 
GuuLAM MuBAMMAD, 31 P.L. R. 948; Ind. Rul.(1931) 
Lah. 516 Lah. 4 
— Succession —Co-heirs—Alienation by co- 

heir in possession for deceased's debts —Validity— 

Suit by other co-heirs for declaration of invalidity 

—Equities—Duty to pay share of debts discharged by 

alienee. a . 

A voluntary alienation by the heirs of a deceased 
Muhammadan in possession of the estate for the pur- 
pose of paying the debts of the deceased for which no 
decree has been passed is not binding upon the heirs 
who have not joined in making the alienation. But 
where they sue fora declaration that the alienation 
does ‘not bindthem and itis proved that the aliena- 
tion was made to pay off the debts due by the deceas- 
ed, they ought to be put on terms as a matter of equity 
and required to pay their proportionateshare of the 
debt before they are granted the declaration 
sought for. AMIR JAHAN BRGUM v. KHabIM Husain 
Kuan, 80 W.N. 234; A, I R. 1931 Oudh 253; Ind. 
Rul. (1931) Oudh 235 ^77 ^^ Oudh 75 


MunicipailtleS- Octroi duty—Notification imposing 
tax on ‘carriages’ and articles made partly or wholly 
of metal, Whether includes motor cars—‘Carriage’, 
meaning of— "d 
Where under a notification of the Government 

octroi duty wis payable om'all ‘carringes and on all 

articles made-wholly or partially of metal’ brought 
into a Municipality: 

Held, that motor cars came within the terms of the 
notification and were taxable under the said notifi- 
cation. i 

The term ‘carriage’ is wide enough to include a 
motor car. Hira CHAND v. HwPEnRon, 32 Or. Is. J. 946; 
Ind. Rul, (1931) Lah. €62; 32 P. L. R. 639. Lah. 694 


Murshidabad Act (XV of 1891), s. 5—Civil Proce- 
dure Code (Act V of 1908), s. 60 (1) (g)—Pensions 
Act (XXIII of 1871)--Appointment of Receiver in 
execution of decree against Nawab—Legality— 
‘Pension’, meaning of. 

Though the Murshidabad Act renders the im- 
movable properties to which it relates inalienable 
except to the limited extent permitted. it imposes 
no restriction on the enjoyment of the rents by the 
Nawab Bahadur for the time being. The Nawab 
has a disposing power over the income and the 
Court can, therefore, appointa Receiver of such income 
in execution of decrees obtained against the Nawab. 

The word ‘pension’ alike in the Pensions Act and the 
Civil Procedure Code, means periodical payments of 
money paid by the Government tothe pensioner It 
has no application to rents drawn as limited 
owner of the properties which yield thgm. Wasir 
ALI v. KaRNANIINDUSTRIAL Bank LD., A. I. R 1931 
P. C. 160; 53 O. L. J. 493; (1931) A. L. J. 495; 35 O. W. 
N. 191; Ind. Rul. (1931) P. O. 215; 01 M. L.J. 208; 58 
P C727 
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Oaths Act (X of 1873), s. 10—Agreement to be bound 
by oath —Withdrawal of proposal after acceptance, 
legality of. 

The plaintiff! son who was conducting the suit on 
behalf of the plaintiff, instructed his Pleader with the 
plaintiffs approval to file a petition offering to be 
bound by the special oath of the defendants. The 
offer was communicated by the Judge to the Pleader 
of the defendants on the next day and the defendants 
appeared and filed a petition expressing their consent 
to take the special oath. On that date, however, the 

laintiff filed a petition retracting the offer after it 
bad been accepted by the defendants: 

Held, that under the circumstances plaintiff was 
bound by the statement made on special oath by 
the defendants and that his suit was rightly dis- 
missed. Ser Kuan MAHMUD v. Syep Arr, 35 O. W. N, 
130; Ind. Rul. (1931) Cal. 602; A. I. R 1931 Cal. 549 

Cal. 682 

Occupancy holdIng—Apportionment of compensa- 
tion. See LAND Acquisition Act, 1894, s.23 698 

Oudh Estates Act (l of 1869), ss. 3,4, 14,15, 13- 
A, 22— Talugdari property—Tests—Sale im execu- 
tion and  repurchase—E ffect—Transfer in execu- 
tion—Ejffect—Bequest of taluqdari property to 
widow s and daughters—Nature of estate conveyed— 
Construction of Will—Rules of construction—Bequest 
in favour of junior widow—Validity—Junior 
widow's rights, nature of—Succession to estate—Rules 
of sanad—A pplicability—‘Ordinary law’, meaning 
of—Rules of primogeniture, nature of. 
"l'alugdari property’ isnot confined to the list at- 

tached to the sanad but includes villages which may 

Subsequently have been awarded-by what is known 

as a settlement decree, and-the best evidence on this 

point is to be found('in the settlement Record-of- 

Rights. í E 
Where a talugdari senior widow ‘partly, gifted and 

partly sold certain talugdari villages; to her grand- 

son and the villages Were sold in e¥ecution of a 

decree against the grandson and purchased by a 

stranger, and the latter sold~it~to_the junior widow 

of the talugdar: NE EL 

Held, that the villages ceased to be talugdari 
property when they were sold in execution and could 
not be treated as talugdari property in the hands of 
the junior widow. 

Where talugdari property is sold in execution and 
purchased by another talugdar, there is a transfer 
by one talugdar to another and under s. 4 of Act I 
of 1869, the purchaser isentitled to hold the property 
subject to the same conditions as the talugdar. 

When.a genior widow succeeds in case of intestacy 
under cl. (7), s. 22, for her lifetime only, she does not 
succeed to the estate or toa portion thereof but 
only to an interest therein and thus there would 
still be left a residue which must vest in some other 
person and that person is indicated by cl. (8) 
and in default: of such a person, by cl, (9), that is, the 
junior wife Such a residue is an interest in 
the estate within the meaning of s. 13, Oudh Estates 
Act, 1869. 

All titles to any and every portion of the landed 
property in the Province of Oudh based on any law 
whatsoever were swept away by Lord Oanning's pro- 
clamation. Subsequently, when the British Govern- 
ment entered upon the task of restoration, it adopted 
several modes of achieving that object, In the case 
of talugdars*the well-known mode adopted was by 
: means of a grant ordinarily called as sanad. There- 
fore, the ‘ordinary law’ referred to in cl. 11, s. 22 


` o the Ack must be interpreted to include the rule of _ 
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succession laid down in the primogeniture sanad. 

Ina sanad the words “and yowr heirs” 4n the 
expression "upon you and your heirs for ever" are 
words oflimitation and not of purchase and cannot, 
therefore, mean a grant of an absolute esiate of 
inheritance. : 

The expression ‘the rule of primogeniture’ in a 
sanad means the rule of ‘lineal primogeniture.’ 

Where a sanad provided that the estate shall 
descend to the nearest male heir according to the 
rule of primogeniture: 

Held, that the intention of the grantor of the 
sanad was to introduce and to emphasize the con- 
ception of the English Law as to the preference of 
line in two respects, the line of the male heirs and 
the line of the first born amongst such heirs, 

Where a document though itis described asa sale 
deed, is only an agreement to divide the fruits of 
a contemplated litigation, a decree for eject- 
ment cannot be passed in favour of the purchaser, 
under the document. ABADI Braam v. MUHAMMAD 
KHALIL Kuan, 7 O. W. N. 1010; A. I. R. 1930 Oudh 481; 
Ind. Rul. (1931) Oudh 305; 6 Luck. 282 Oudh 753 


ss. 8, 10, 21 (11) — Estate governed by primo- 
geniture— Succession by son and by son's widows on 
his death—Succession after widow's death—Nearest 
agnate of son, whether entitled to succeed —Rightful 
claimant under rule of primogeniture— Conditions 
of sanad —A pplicability, 

S, a talugdar of Oudh whose estate was governed 
by the rule of the primogeniture under the sanad, 
died before the passing of Act Iof 1869 but his name 
was entered in the lists J and II prepared unders. 8 
of that Act. He was succeeded by his son B who died 
in 1900 leaving two widows. The widows succeeded 
to the estate and on the death of the second widow in 
1916 the plaintiff who was nearestin degree in rela- 
tionship to B, claimed the estate against the defendant 
who was the rightful claimant in accordance with 
the rules of primogeniture: : 

Held,(i) that on the death of S, B succeeded to the 
estate as an heir under the provisions ofthe sanad 
and his succession was lawful and in accordance with 
the terms of the grant; 

(ii) that when the succession opened on the death 
of B the terms of the sanadand not the rules of 
Hindu Law governed the descent of the estate; 

(iit) that the possession of the two widowsof B, 
one afterthe other, was certainly notin accordance 
with the terms of the sanad, but the possession of 


.each was for her lifetime only, and on the death of 


the second widow, only a person establishing title 
in accordance with the limitations of the sanad 
could succeed; ] 

(iv) that assuming that the succession to the 
estate on the death of the second widow was 
governed by the provisions ofcl. (11) of the Oudh 
Estates Act (unamended), the succession was govern- . 
ed by the limitations governed by the sanad; 

(v) that the plaintiff was notin any case entitled 
to susceed. Dat BAHADUR SINGH v. Har BAKHSH SINGH, 
8 O. W. N. 772; A.I.R. 1931 Cudh 327; Ind. Rul. 
(1931) Oudh 337 Oudh 785 


Oudh Laws Act (XVIII of 1876), s. 13—Pre- 
emption—Rights of pre-emptor and vendee—Crucial 
date for determination—Date of sale or date of suit. 
The claim of a pre-empter as regards the preferen- 

tial right to purchase the property must be determin- 

ed with reference to the pqsition of his co-sharership 
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Oudh Laws Act—coneld,  — nagas dm. o 
not only at the date of sale but also at-the date of 
suit;and the position claimed by the vendee must be 
determéned only with: reference to his position asa 
Go-sharer at the date of sale, 
The words “entitled to a right of pre-emption’ in 
: 8.13, Oudh Laws Act, must be construed as meaning 
"entitled at the date of.suit". There is nothing in the 
language of the section to suppert the interpretation 
that 4 person entitled to a right of pre-emption at 
the date of sale may bring a suit to enforce such 
right even after he has ceased to be so entitled. 
Both on principle and under s. 13, Oudh Laws Act, 
the plaintiff in a suit for pre-emption must show that 
he possessed the necessary qualifications not only at 
the date of sale but also at the date of suit. MOHAMMAD 
IBRAHIM v. ZAHUR AHMAD, 8 O. W. N, 688: Ind. Rul. 
(1931) Oudh 265; A, I. R. 1931 Oudh 281 (F. B.) , 
, Oudh 265 
m~~ $.19. See Orvin PRoogpunE Cops, 1908, E 
; 270 
Oudh Rent Act (XXII of 1886), s. 7-A, sub-s. (3) 
, Mortgage of ex-proprietary holding—I llegality— 
, Right of mortgagee to obtain refund of mortgage- 
` money— Contract Act (IX of 1872), ss. 28, 24. 
`, The mortgage of' an ex-proprietary holding is un- 
lawful within the meaning ofs. 23 of the Contract 
Act and by virtue of s.24 of the same Act the con- 
sideration for the mortgage is also unlawful. Con- 
sequently, the mortgagee of such a holding cannot 
recover the mcrtgage money even as a simple loan. 
. Obiter.—If the sum of money which the mortgagee 
had advanced as consideration of the mortgage trans- 
action represented an independent transaction of loan 
between the parties, it might be possible to give 
some relief to the mortg:gee for the recovery of 
that sum of money. MouauMAD Muzzarar HUSAIN v. 
Mapap Aur, 8 O. W. N. 718;15 R. D.351; A I R. 1931 
Oudh 309; Ind. Rul, (1931) Oudh 303 Oudh 543 


—88. 31, 32—A ppraisement of rent—Omission 
of zemindar to havehis share appraised while crop 

: is standing—Suit for rent—Maintainability. 

* Ifthe rent of a holding is taken by an estimate or 

appraisement of the standing crop it is the duty of the 





zemindar to proceed to have his share of the crop’ 


estimated while the crop was standing, and if he fails 
todo-so, he cannot subsequently bring a suit for 
arrears of rent which could not be estimated at the 
time of the suit, the crop being no: longer in exist- 
énce. Kasi Kuan v. Mannus. Kuan, 80. W. W. 681; 
15 R. D. 313; L. R. 12 A. (0.159; Ind Rul: (1931) 
Oudh 283 : Oudh 347 


7S. 108 (10)— Ejectment of tenant in execution 
. of decree of Revenue Court—Suit for declaration 
' of title and possession—J urisdiction of Civil Court. 
- Though s.108, Oudh Rent Act 1886, bare the cogniz- 
ance ofasuitforthe recovery of possession of any 
landfrom which an under-proprietor or a tenant 
has been illegally ejected by the landlord, it has no 
effect. on the general jurisdiction of the Court. to 
grant a declaration in favour-of the plaintiff as-to his 
under-proprietary rights in the lands in suit. RAM 
Sewak Tewari v. Sukupzr, 8 O. W. N. 163: L R. 12 A. 
(O.) 75:15 R, D. 115; A I. R 1931 Oudh 244; Ind. 
Rul..(1931) Oudh 287 Oudh 351 
——— s. 127— Applicability — Bona fide claimant— 
: Question of title involved. 

Section 127, Oudh Rent Act, is not meant to autho- 
rise Revenue Courts to inquire into questions of 


disputed titleand to decide questions of a civil. 
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nature between persons whoare bona fide claimants 
of the property. Where the defendant appeared to be 
a bona fide claimant and was in possession for a long 
time and there were disputes between the parties in 
the Civil Courts as to title: 

Held, that s. 127, Oudh Rent Act, was inapplicable 
to such a case. KRISHNAPAL SINGH v. RAMESHWAR 
Baxnsu SINGH, 8 O. W. N. 849; 15 R. D. 422; LR, 12 
A.(0.) J83; Ind Rul. (1931) Oudh 322; A. I. R. 1931 
Oudh 401 Oudh 770 

S, 127—Co-sharers—Defendant in adverse 

possession for many years—Suit under s. 127, 

competency of. 

Where the plaintiff and the defendant were co- 
sharers and the defendant had remained in occupation 
of the land for 25 years against the plaintiff's will 
without paying any rent and the plaintiff slept over 
his right and never demanded any rent ; 

Held,that the defendant's possession was adverse and 
the plaintiff could not invoke the aid of s.127, Oudh 
Rent Act, to deprive the defendant of the land. 
Suroray NARAIN v. JAGANNATH Prasan, 8 O. W. N, 854; 
15 R. D. 424; L. R. 12 A. (0.) 193; Ind. Rul. (1931) 
Oudh 324; A. I. R. 1931 Oudh 381 Oudh 772 
Part performance, See REGISTRATION Act, s, 49 


305 

Part performance. s : 
The doctrine of part performance has no application 
where the non-observance of the statutory provision 
makes the transaction ineffective. AFSAR JEHAN BEGAM 


v, BEcHE Lat, & O. W.N:2795 Ind. ‘Rul. (1931) Oudh 
226; A. I. R. 193 Odh: 288 Oudh 66 
Partition sujts. Seer TRANSFER or PROPERTY Act, 
1882, s 52 T. E 333 
Partnership. “4 5 
See O1vin, BROGEDURE Conk, 1308, s, 115 38 
See Cont#agrAcr, 1872, s.253;(1) 305 


Subgpartnership— Right of partner to sue 
for dissolution. 2g E | 

A partnergis not entitlêd to ask for dissolution of a 
sub-partnétenip which™has been entered into by one 
of the otier: partísrs with certain third parties, 
GANESH Dass v, Daaru RAM, 12 Lah, L. J. 187; Ind. 
Rol. (1931) Lah. 519 Lah. 7 
Patni tenure—Right to minerals—Express grant, 

necessity of— Construction of words—Adverse posses- 

sion of minerals—Ochre and stone—Adverse posses- 
- sion of stone, whether implies adverse possession o 

Ochre—Onus of proof—Limitation Act (IX of 1908), 

Sch. I, Arts. 142, 144. . f 
. With regard to right to minerals, patni tenures are 
generally on the same footing as other permanent, 
heritable and transferable tenures created by a 
zemindar, and the sub-soil rights will only pass under 
a putni, asin the case of the other tenures referred 
to, when granted in express terms. 

The words ‘chaya hrad' (shades and lakes) and daro 
bast hakuk (with all rights) are not sufficient to pass 
sub-soil rights to the grantee. 

The stone and the ochre must be regarded ag 
separate portions of the sub-soil, of which there may 
be separate ownership and separate possession. 

Upon a grant of the surface rights by a zemindar, 
he remains in the eye ofthe law in possession of the 
sub-soil. Cases of adverse possession of mineral 
rights have, therefore, to be decided under Art, 144 
Limitation Act, rather than under Art. 142, and the 
trespasser must establish adverse possession whether 
he is the grantee of the surface or a stranger, Š 
- There can be separate ownership of different strata 
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of the sub-soil, at allevents where minerals are 
involved. ; 

Adverse possession of ochre cannot be presumed 
from adverse possession of the superincumbent 
stratum of stone and gravel. BHUPENDRA NARAYAN v. 
Raszswar Prosan Buaxat, A. J. R. 193] P. O. 162; 35 
©. W. N.870; (1931) A. L. J. 566; 34 L. W.1; Ind. 
Rul. (1931) P. O. 194; 54 O L. J. 137; (1931) A.L. J. 
865; 33 Bom. L. R, 1273; 61 M. L. J. 632;58 I. A. 
228 P C 610 
Pattidari Jagir of Ambala District. See Pen- 

sions Act, 1871, s. 11 12 


Penal Code (Act XLV of 1860),ss. 71,147, 304 
— Charge under ss. 147 and 804— Separate sentences, 
legality of. . . — 

When a person ischarged with rioting under 8. 147, 
PenalCode,and then by reason merely of being a 
party to the riot or the unlawful assembly, becomes 
liable under s 304,0n account that one of the other 
members of the unlawful assembly commits a fatal 
assault upon another person in prosecution of the 
common object, the case comes within s. 71 and sepa- 
rate sentences are forbidden upon each of the two 
charges Kirappt v Emperor, 39 C. W. N. 184: 32 Or. 
L. J. 890: Ind. Rul, (1931) Cal 567; A. I. R. 1931 Cal. 
450; (1931) Or. Oas. ( 02 Cal, 247 


ss. 76, 79, 499—Defamation—Statement 
made by  party— Privilege—Onus of  proof— 

Advocate writing letter to Judge to return bribe, 

promising to hush wp—Offence—Insiructions of 

client, whether sufficient justification. 

In a criminal prosecution fhe ‘question whether a 
statement was made of a privileged occasion or not 
must be decided with reference to $. 499, Penal 
Qode, and ‘s. 105, vidence  Adt 

A’ defamatory stateihent on oath or. otherwise by 
a party to a judicial proceeding ‘falls within s. 
499, Penal Oode, and 'is not absolutely privileged. 

Whena complaint is made against an Advocate 
for defamation, it is the düty- of the Court to pre- 
sume that the statement complained of was made 
on instructions and in good faith; and.tinless circum- 
stances clearly show that it was made wantonly, 
or from malicious or private motives, thecomplaint 
should not be entertained. But no such special 
presumption can be made in favour of a party ora 
witness, andif a party or a witness makes a state- 
ment which is prima facie defamatory, the burden 
will be upon him of proving that the statement is 
covered by one of the exceptions tc s. 499, Penal Code, 
the exceptions ordinarily applicable to such cases 
being exceptions 8 or 9. f 

Where an Advocate wrote a letter toa Magistrate 
demanding the return of asum of money which was 
alleged to have been paid to the latterasa bribe, 
promising to hush up the matter if the demand was 
met and threatening the Magistrate with the con- 
sequences of his act if the demand was not complied 





b: 
vitela, that in writing the letter, the Advocate made 
himself a party to an attempt to compound aa un- 
compoundable offence and he could not Set up the 
alleged instructions of his client as a justification 
ofhis action. Sections 76 and 79, Penal Code, are 
not applicable to such a case. USan Win v U Hira, 
A. LE. 1931 Rang. 83; Ind. Rul. (1931) Rang. 185; 
32 Cr. L. J. 934; (1931) Cr. Cas. 371 Rang. 553 

: s 95 See ORIMINAL PROCEDURE Conk, 1498, 
LB, 197 ` 
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—————$.109. See -ORIMINAL PROCEDURE Oone, 1898, 
ss. 236, 237 i 529 
s. 124 —Seditious articles*Construction. See 
Press ORDINANCE, 8. 4 889 
—-—S.141. See CRIMINAL PRooEDURE Cops, 1898, 
8. 225 : 174 
—— ——S. 147. See Penar Cone, 1860, s. 71 247 
ss. 147, 302, 325--Riot—Absence of 
evidence to show that accused’s party were the 
aggressors—No free fight—Liability of accused— 
Mark of injuries, whether raises presumption of guilt 
—Victorious party, liability of—Free] fight, nature 
of—Murder—Fight between large number of people 
with dangs—Intention to cause death— Presumption. 
Dalip Singh, J.—It is one thing to prepare to resist 
an anticipated attack and it is another thing to bé 
the attacker one self. 

If a large number of persons go to assault one man 
with dangs,it may be held that death is likely to 
ensue; this presumption, however, does not apply 
with the same force in the case wherea large number 
of people are assaulting a similar large number of 
people eventhough some of them are armed with 
dangs and sticks. 

It is no offence to arm oneself in anticipation of an 
attack nor to defend oneself when the attack is made. 
But there are many cases when it cannot be decided 
on the evidence which side or which individual began 
the attack, When this isso, the difficulty is usually 
avoided by holding that therewasa “free fight", that 
every body who took part init is guilty, that every 
injured man must have taken part and any man who 
cannot show the impossible, namely, that, when 
struck, he was exercising his rights of private 
defence (in however clumsy and inefficiently a man- 
ner) must be guilty of having participated, for free 
fights connote not one but two unlawful assemblies in 
the shape of the rival armies ; 

Harrison and Addison, JJ.— A free. fight is one 
when both sides mean to fight from the start, go out 
to fight and there is a pitched battle, The question 
of who attacksand who defends in- such a fight is 
wholly immaterial and depends onthe tactics adopted 
by the rival commanders. . : 

But such a state of things cannot be presumed unless 
there is evidence (however circumstantial it may be) 
which points conclusively thereto. 

The fact that the accused's party were victorious 
does notlead to any inference that they were the 
aggressors, 

Held onthe facts by Harrison and Addison, JJ. 
(Dalip Singh, J. dissenting) that as there was no evi- 
dence to show that the accused were the aggressors 
and as there was no free fight,the accused could not be 
convicted for injuries caused to the complainants’ 
party. AHMAD SIER v. Emperor. 32 Or. L. J. 868; 
Ind. Rul. (1931) Lah. 573; A, I. R. 1931 Lah. 513; 
1931) Cr. Cas. 737 “Lah. 3 81 
s, 148, See On1MINAL PnooEDURE Cops, 1898, 

‘174 
ss. 153-A, 295-A —Promoting class enmity— 

Paper entirely subscribed by Hindus—Publication 

of article against Muhammadans—Unrest among 

Muhammadans—Conviction of publisher, legality 

of—Intention to ‘promote enmity, inference of— 

Separate sentences, legality of. 

The accused, the éditor, printer and publisher ofa 
newspaper which was entirely subscribed by 
Hindus published in it an article of a correspondent 
the contents of which were such that if read by 








e, 225 
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-Muhemmadans they were likely to promote feelings 
ofenmSty and h@red between Hindus and Muham- 
madans. Some Muhammadans somehow gotto know 
of the contents of the article in question with the 
result that at a meeting held inthe Juma Mosque of 
Delhi speeches were made protesting against the 
article and condemning what was contained therein. 
The accused was convicted under ss. 153-A and 295- 
A, Penal Code, and it was contended on his behalf, in 
revision, that ifany feelings of enmity or hatred 
have been promoted as a result of the publication of 
the article the persons responsible therefor were those 
who published it in the meeting in the Juma Mosque 
and not the petitioner who did not intend thatit 
should beread by the Muhammadans: 

Held that upon the findings of the Court an offence 
was established both under s. 153-A and 295-A, Penal 
Code and the conviction was not in violation of any 
principle of law. 

Quere— Whether the accused could be given separate 
sentences under both the sections, CHIDA NAND v. 
Emprror, A. I. R. 1930 Lah. 350; 31 P. DL. R. 880; 
(1930) Cr. Cas, 398; Ind. Rul.(1931) Lah. 680; 32 Cr. 
L. J. 962 Lah. 840 
——— ——-$.186. 

See On1MINAL PRozEDURE CODE, 1898, s, 195 (1) (a) is 

4 


See PUNJAB Courts Act, 1918, s. 35 842 
S. 188. See CRIMINAL PROCEDURE Cope, 1898, 
8 225 174 
s. 201— Principal offender, whether liable 
to be convicted for screening evidence of commission 
of crime—8S. 201, scope of. 

Section 201, Penal Code, does not relate to the 
principal offender but to persons other than the 
actual criminal who by causing the evidence of 
the offence to disappear, assist the principal to 
escape the consequence of his offence. 

But a person cannot escape conviction under this 
section merely because he has been charged also 
with the principal offence, or becauss there are 
some grounds for suspicion that he might be the 
principal culprit; it is also not necessary that, in 
order to justify a conviction under s. 201, Penal Code 
it must be found that the principal offender is some 
known person, because there do arise cases where 
the principal offender may be unknown or untraced. 
Rup Narain KURMI v. EMPEROR, 10 tat. 140; A LR. 
1931:Pat 172; Ind. Rul.(1931) Pat. 300; 32 Or. L. J. 
973; (1931) Cr. Cas 460; 12 P. L. T. 746 Pat; 876 
——— S. 210. See Orvin Procepurz Cope, 1908, 

O. XXI, R 243) 713, 
$,295-A. See PENAL Cope, 1860, s. 153-A 

840 
———-— 8.302. See PENAL Cope, 1860, s. 147 381 
S. 302 --Murder— Sentence—Youth, how far 

an extenuating circumstance. 

Youth alone is not in every case such an extenuat- 
ing circumstance as wouldjustify the imposition of 
the lesser penalty in cases of murder, but it should 
be taken into consideration with the other facts of 
the case. 

Where,though the accused was aged only about 
18, his attack on the deceased was obviously premedi- 
tated, andthe murder was perpetrated in a cold- 
blooded manner while the deceased was peacefully 
engagedin his daily occupation of ploughing the 
fields and was unarmed : 

Held, that under the circumstances, his youth was. 
no sufficient ground to mitigate the sentence of 
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death. Trr1v. Emperor, 9 R. 81; A.I. R. 1931 Rang. 
171; Ind. Rul (1931) Rang. 204; 32 Cr. L J. 941; 
(1931) Cr. Cas 667 Rang. 716 
S 304. See PENaL Cong, 1860,8.71 247 
s 325. 

See CRIMINAL PROCEDURE Cope, 1898, as 236, 237 529 

See PENAL Cope, 1860, 8. 147 381 
—— 88.352, 353-—Demand of tax by peons 

without formal writ of lawful authority —Assault 

—Offence-—Conviction under s. 358, legality of. 

Amember ofa Sanitation Committee submitted to 
the Tahsildara list of persons who had made de- 
fault in payment of sanitation tax. The Tahsildar 
endorsed this with an order that the jamadar should 
appoint asuitable chaprasi to realise the taxes due. 
Two peons accompanied by a chowkidar went round 
with the endorsed list and when they approached the 
accused, the latter toreup the list and buffeted the 
peons out of the premises, knocking off the turban of 
one of them. The accused were charged and convicted 
under 8. 353, Penal Code; 

Held, (i) that inasmuch as there was no formal 
writ at alland there was nothing to show that the 
tax had been demanded by theorder of the Board or 
certified by any authority to be due, the accused 
were entitled to resist the demand and were not guilty 
of an offence under s. 353, Penal Code; 

(ii), that the accused were, however, not justified 
in assaulting the peons and were, therefore, guilty 
under s. 352, Penal Code. MUHAMMAD IBRAHIM v. 
ExPrROR, 32 Cr. L..7853; Ind. Rul. (1931) Lah. 550; 
A, IR 1931 Lab’ 524; (1031) Cr. Cas. 748 Lah, 214 

s. S&3— Civil ^ -Protedure Code (Act V of 

1908), 0. KAT v. 22 (2)— Issué of process forthwith 

without recording reasons—Degality—Simultaneous 

issue of (notice and warrant of arrest— Legality 
of warrant—Resistance—Offenice. 

Provided the Oourtintended to exercise its powers 
under sub-r. (2), a simultaneous issue of notice 
under O, XXI, r. 22, notice-to show cause why the judg- 
ment-debtor should nof be arrested and a warrant of 
arrest does not’ make the warrant of arrest an 
illegal warraüt, anda person resisting such a war- 
rant is guilty of an offence under s.353, Penal Code. 
RAJANI KANTA SAHA v. EmPEROR, 35 O. W. N. 228; 32 
Cr L. J, 886; Ind Rul. (1931) Oal. 564; A. I. R.1931 
Cal. 443; 58 O. 940; (1931) Or, Cas, 595 Cal. 244. 
—— ———8. 353—Public servant—‘In execution of 

his duty'—Exercise of official duties in grossly 

illegal and outrageous manner—Assault—Offence, 

whether falls under s. 858. 

Where an officer exercises his official dutiesin a 
grossly illegal and outrageous manner he cannot 
be deemed to be a public servant in the execution of 
his duty, so as to bring an assault against such 
officer within the purview of s. 353, Penal Code. 
NaawE Yon v. EMPEROR, A. I.R. 1931 Rang. 169; Ind. 
Rul. (1931) Rang. 199; 32 Or. L, J. 939; (1931) Or. Cas, 
665 Rang. 711 
— s. 361 . Expln.—' Lawful guardianship’, 

meaning of—Removal from custody of de facto 

guardian for and with consent of civil guardian, 
whether offence. 

Although the Explanation to s. 361, Penal Code, is 
intended to extend the meaning of the words "law- 
ful guardian" beyond their ordinary scope so as to 
include any person lawfully entrusted with the care 
or custody of the minor, it cannot be used to mean 
thatas against a person who, in fact, is the civil 
guardian of the minor, mere de facto guardianship 
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can be set up so as to convict the real civil guardian 
of an offence under s. 361. 

Where a minor boy was taken away from the de 
facto guardianship of the.complainant by the accused 
in association with and on behalf of the boy's pater- 
nal aunt who was alleged to be the civil guardian of 
the boy at law: É 

Held, that the accused could not be convicted 
without coming to a conclusion whether the 
paternal aunt was the guardian of the boy at 
civil law, merely because the boy was admittedly in 
the de facto guardianship of the complainant, 
SAHARALI MAHAMMAD v. KAMIZUDDIN MAHAMMAD, 35 O. 
W.N.195; 32 Or. L. J. 888; Ind. Rul (1931) Cal. 
566; A I. R. 1931 Cal. 446; 58 O, 897; (1931) Cr. Cas. 
598 Cal. 246 
ss. 406, 477—Hzecutor de son tort— 

Conversion of moneys to his own use, whether 

amounts to crimanal breach of trust —Entrustment, 

necessity of —‘Secreting’ a document, what amounts to 

—Mere suppression, whether secreting—F'aAlure to 

place before Jury all circumstances to be considered. 

—Misdirection—Criminal Procedure Code (Act V 

of 1898), s. 298. . 
` A person who intermeddles with the estate of a 
deceased or does any other act which belongs to 
the office of executor where there is no rightful 
executor or administrator in existence is made 
accountable by the civil law to the extent of all 
assets which may have come to his hands. 
This, however, is not upon the^basis of entrustment 
but upon the basis that not béing entrusted, he had 
no business to intermeddle and he cannot be 
convicted for criminal breach of’ trust even 
if he did not bona fide believe that~he was the 
real owner of the property. . 

Where such a person said to one of the legatees 
‘you will have your share, wait, do not beanxious': 

Held, that he did not bégome a person with whom 
the legatee had entrustéd.her share within the 
meaning of s. 406, Penal Code. €... - — / 

A person may secrete a docimenf.not only when 
the existence of the document is unknown to other 
persons and for the purpose of preventing the 
existence of the document coming tothe knowledge 
of anybody, but also when the existence of the 
decument is known to others. Inthe latter case he 
may secrete it for the purpose, for example, of 
preventing it being produced in evidence or for the 
purpose of raising difficulties inthe way ofits being 
produced in evidence, But it is not necessarily 
enough to show that upon an occasion upon which it 
became his duty to produce the: document, he 
failed to discharge that duty, though this may bea 
cegent piece of evidence in certain circumstances. 
The factthat a man perjures himself by denying 
the existence of a document which to his knowledge 
is in his custody would be a still more cogent piece 
ofevidence. But whether the offence of secreting 
the document is committed or riot must depend in 
each case upon the facts. » | . 

Where in.a.trial for ‘secreting a Will, under s. 477, 
Penal Code, the Judge did not lay before the Jury 
the facts that the.existence of.the Will was well-known 
to the family, that it was well-known to the person 
chiefly interested, that she was -constantly referring 
to it, that the accused never denied its existence to 
her, that he never removed . it from one place to 
another, that he left it allthe: time inthe ‘place 
in -which it would “most naturally be sought ^ for. 
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that he did not produce it for Probate, thet he 
had obtained a succession certificaf& and that? he had 
denied the existence of the document saying that 
it had been torn up by his father: : 
Held, that there was misdirection and a conviction 
under s, 477 could not be sustained. m" 
Per  Mullick,J.—Suppression of a document may 
amount to ‘secretion.’ SUSEN BEHARY Roy v. EMPEROR, 
A. I. R. 1931 Oal. 184; 35 O. W. N. 425; 39 Or. L. J. 
836; Ind. Rul. (1931) Cal 529; (1931) Cr. Cas 248; 58 
O. 1051 (F. B.) Cal. 14.5 
———S, 408. See ORIMINAL PRocEDURE Oops, 1898, 
s. 222 (2) 
S, 420. See ORIMINAL PRooBDURE Cops, 1898, 





se, 177, 179 864 
— — — 8. 477. See PENAL Cong, 1860, s. 406 145 
— S. 479. See ORIMINAL PROCEDURE Contr, 


1898, s. 106 96 
—— ——— 8. 499. See PENAL Cope, 1860, s. 76 553- 
Pensions Act (XXII! of 1871). See MURSHIDABAD 

Aor, 1891, s. 5 727 
s. 11— Pension’, meaning of—Pattidari jagir 

of Ambala District, whether ‘pension’ and exempt 

from attachment 

An assignment of land revenue may be a ‘pension’ 
within s. ll of the Pensions Act and as such exempt 
from attachment. Whether or no any particular 
assignment of land revenue is a pension depends on 
the circumstances of the particular case. 4 

The question whether a pattidari jagir of the 
Ambala District isa ‘pension’ or not is, therefore, 
a matter for investigation in each case with reference 
to the provisions of s 11, Pensions Act, and the 
history of the jagir. Arma Ram v. KEHAR SINGE, A. I, 
R. 1930 Lah. 904; 31 P. L R.812; Ind. Rul. (1931). 
Lah. 524 Lah.12' 
Pleader—Admission on point of law. 

A concession by a Pleader made in the lower Court’ 
that the compromise incorporated in a decree sought 
to be executed included certain matters not relating’ 
to the suit is not a concession on a pure question of 
fact but largely a concession of law by which the 
party is not bound in second appeal. BAJIRAO NARHAR 
PzsHwa v. SAKHARAM BALWANT PmnsHWA, 33 Bom. L. 
R.463; A. I. R. 1931 Bom. 295; Ind. Rul. (1931). Bom. 
322 Bom, 434° 
Pleadings—Allegations. ‘ 
: It is an elementary principle based upon commot 
sense that when an allegation is made by one party. 
and not denied by the other patty, it must ordinarily’ 
be presumed to be correct Kpxpan Lan v. EMPEROR, 
32.P. L. R .498; 32 Or. L. J. €03; Ind. Rul. (1931) Lah. 
611; A. I. R. 1931 Lah. 473; (1931) Cr. Cas. 697; 12 





Lah 623 Lah. 515. 
Police Act (V of 1861), s. 42. See Maricrov8. 
- PROSECUTION ren 17 


Power-of-attorney—Construction— Power to take 
* all proceedings in litigation, includes power to lodge. 
appeal, : 4 
The mere omission in a power-of-attorney to men: 
tion expressly the power to institute an appeal does 
not necessarily preclude the attorney from institut- 
ing an appeal. r 
Where a power-of-attorney to conduct a litigation. 
authorised the agent to ‘take all proceedings connect- ' 
ed with the litigation:' : 1 
Held, that the power conferred on the agent power: 
to prosecute an appeal. BrisuzN SiNaH v. Karam’ 
ILAHI, 32 P. L.R. 7; Ind, Rul. (1931) Lah. 719 


- Lah, 895^ 
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Practlce—Advancè of date of hearing—Power to 
advance without consent of parties—Duty to see that 
no inconvenience is caused—Civil Rules of Practice 
(Madras), r. 28, 

A Court has jurisdiction to advance the hearing of 
a case without the consent of both parties. Butthe 
Court should when itadvances the hearing of a case 
see that nohardship or inconvenience is caused to 
either party and should afford full opportunity to the 
parties to adduce their evidence. A T PANNIRSEL- 
VAM V. A. VEERIAH VENDAYAR, (1930) M. W. N. 514; A. 

. R. 1931 Mad, 376; Ind. Rul. (1931) Mad. 624 

Mad. 128 

: Amendment- Conversion of declaratory suit 
into suit for redemption. 

A suit for declaration of right and possession can- 
not be converted into a suit for redemption’ because 
such a course involves inconsistent pleas being taken 
up, Dar BAHADUR SINGH v. SARABJIT SINGH, 8 O. W. 
N. 732; Ind. Rul. (1931) Oudh 345; A. I. R. 1931 Oudh 
378 Oudh 793 
Appeal—New plea in second appeal. 

"The plaintiffs’ suit was dismissed by the lower 
Court onthe ground that there were nearer rever- 
sioners as between whom and the plaintiffs no collusion 
was proved, In second appeal it was urged that, 
though on the pedigree put forward by them the 
plaintiffs were more remote in degree than other rela- 
tions, still, according to the custom of the family as 
recorded in the wajib-ul-arz they were entitled to 








.Bhare in the reversionary estate with the nearer re- 


Yérsioners: 
Held, that the plaintiffs could not be allowed to 


ráise such a new plea in second appeal MAHOMAD 
IpRIS v. BarULAN, 8 O. W. N. 716; Ind. Rul. (1931) 
Oudh 301 Oudh 541 





Appellate Court—Appreciation of evidence 

—Finding of trial Court, value of. : 

When the issue is simple and the only question is 
which set of witnesses is to be believed, the verdict 
of the trial Court should not be lightly disregarded. 
MANTURA v. JAGMOHAN Sinan, 80. W.N. 131; L. R, 12 
A, (O0) 67; 15 R.D. 80; A. I. R. 1931 Oudh 256; 
Ind. Rul.(1931) Oudh 292 Oudh 582 
— Commission—Leaving mized questions of 

law and fact to Commissioner, impropriety of. 

The distinction between contracts which are legi- 
timate and genuine trading transactions of a specu- 
lative character and contracts which are simply 
gaming and wagering transactions is frequently a 
narrow one and difficult of determination even after 
the examination of the parties concerned, the course 
of the business and the nature of the contracts, It 
is not a question which could safely be left 
to the decision of a Commissioner who has no 
materials before him, except certain entries in books. 

Where sucha question was left to the Commis- 
sioner by the High Court on appeal and he was not 
even’ subjected to cross-examination as to his 





conclusion and the parties were not afforded "any. 


opportunity of giving .evidence as to any of the 
entries upon which the Commissioner based his con- 


clusions : , ; , 
Held, that the procedufé adopted was open to 


serious objection and “the proper course would have.. 


been to frame the issues and refer the same for trial 
to the Court from whose decree the appeal was pre- 
ferred. Ram KRISHNA MURAJI V. RATAN Onanp, (1931) 
A. L. J. 458; 53 O. L.J. 390; A.LR. 1931P. C. 136; 
33 Bom. L. R. 988;°35 O. W. N. 841; Ind. Rul. (1931) 
P. O. 197; (1931) M, W. N. 733; 34 L. W. 175;58 A. 
190; 61 M. L. J. 665; 58 I. A; 173. _ R.C.613 
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Document proved but not exhibited, admissi- 

bility of. 
Wherea document has been produced and duly 
proved, the merefact that an exhibit number was 
not given to it is/a mere irregularity. Suan DIN v. 


ABDUL Masın, 31 P.L. R. 959; Ind, Rul. (1931) Lah. 
519 Lah. 7 
Examination of witnesses—Duty of Court 

to issue summons though application late—De- 


claration of tout—Opporlunity to show cause. 

Notice to show cause why the petitioner should 
not be declared atout was served on the "petitioner 
on the 1th December, 1928, à. few days before the 
Christmas holidays. The  petitioner's child was 
seriously illand died on the 22nd December. On the 
re-opening of the Court he applied, on the ?nd Janu- 
ary, for the issue of summonsesto anumber of 
witnesses including seven Vakils of the Court. The 
Judge instead ofissuing summonses and allowing 
the applicant to take the risk if they were not sery- 
ed in time declined to issue the summonses and 
directed him to produce affidavits from these 
Vakils, As no affidavits were filed the learned Judge 
on the resolution of the Bar Association declared him 
a tout on the 3rd of January : 

Held, that asthe petitioner had no power to 
compel the Vakils to file affidavits, the petitioner 
should be given a fresh opportunity to show cause,’ 
Riyaz UDDIN v. BAR Association, AGRA, (1930) Cr. Cas. 
1018; A. I. R. 1930 All. 796; Ind. Rul. (1931) All. 473 

sf All, 41 

Judgnients of Criminal Couris—Right of 

general public to obtain copiés,- General principles— 
Evidence Acd(I of 1872), s33 74,  76— Criminal 


ProceduryCode (Act V — of 1898), s. 548—Allaha- 
bad High Court General Rulg (Criminal), Chap. 
XIV, vr. £6. n 


On general principles as yen as under the existing 
Statutes and Rules presorib d by the High Court, any 
member@f the general piblic is entitled to inspect 
and havetcopies of the-judgments of the subordinate 
Criminal Courts... ~ $ 

It is the esséiice?of the administration of justice 
that judgments affecting the righs, and more parti- 
cularly the liberties of the people should be made 
as public as possible, in order that public at large 
might at leisure consider those judgments, either in 
their own interest or in the interests, in a criminal 
cause, of the condemned person, LADLI Prasad 
ZUuTSHI v. Emperor, (1931) A. L.J.405; L.R.19 A. 
59 Or.; 32 Cr. L.J, €64; Ind. Rul. (1931) All. 487; 
A.I. R. 1931 All 364; (1931) Or. Cag,620 “All. 327 


New plea— Limitation— A pplicability of par- 
ticular article. 

Even though the applicability of a particular 
Article ofthe Limitation Act may not be raised in 
either of the lower Courts by the plaintiff;it can be 
raised for the first time in second appeal, provided tho 
defendants are not prejudiced by the fact that the 
question of applicability was not raised earlier. Hart 
Cuaran BHUNYA v. KAMAL Kuwanr Dasr, 35 O. W. N. 
307; Ind. Rul, (1931) Cal. 604; A. I. R. 1931 Cal. 670 

7 pi Cal. 684 

Order for trial of preliminary issue on 
pleadings—Insufficiency of pleadings—Rieht to ad- 
duce evidence. See OALCUTTA Por? Act, 1890, s, 142 91 

Second appeal—New plea. 

It is notopen toa party to raise a plea in the 
second Appellate.Gourt for the first time. JALESHAR . 
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SINGH v. Manapzo Bax Sines, 8 O. W. N. 243; A. I. R. 

1931 Oudh 242; Ind. Rul. (1931) Oudh 238 Oudh 78 

- Several issues—Duty of trial Court to record 
findings on all issues. 

Courts whose decisions are liable toappeal ought to 
record their findings on allthe issues arisingin the 
case, 80 that if on appeal the decision on any one of 
the points be reversed, there may be no necessity to 
make a remand,  WALEYAT-UN-NISSA BEGAM v. 
OHALAKEHI, 12 P. L. T. 28; A. I. R 1931 Pat. 164; 10 
Pat 311; Ind. Rul. (1931) Pat. 260 Pat. 100 
Precedents—English cases, value of. ; | 

English authorities can only be utilised with cau- 
tion in the consideration of Indian income-tax cases 
owing to the differences in the relevant legislation. 
PasprcHERRY Ramway Co.  Lrp. ~v. Commis- 
SIONER OF INcoME Tax, Mapras, (1931) A. L. J. 481; 
A. I. R.1931 P.O. 165; 35 O. W. N. 895; (1931) M. 
W. N.701: Ind. Rul. (1931) P. O. 203; 31 L., W. 234; 
61 M. L. J. 251; 33 Bom. L, R. 1263; 54. M. 631; 51 C. 
L. J. 381; 58 I. A. 239 P. C. 619 
Privy Council Rulings, authority of. 

Itis the duty of the High Ooort to loyally 
follow the decisions of the Judicial Committee, and 
to accept the principles of law laid down by that 
tribunal. Mauna Kon v. Ma Cur, A. I. R. 1931 Rang. 
113; Ind. Rul. (1931) Rang. 172 Rang. 284 
Pre-emption—Omission to assert claim when sale 

takes place or is first mooted—Right to set up plea 

' subsequently. : 

The right of pre-emption inBerar.njust be claimed 
at the time the sale takes "plate or is: first mooted; it 
cannot be raised as a,déféncé to a suit for posses- 
sion. The ratio decidendi of the rulo~is that it is 
only a vested and aspertained right ‘which could be 
pleaded as an answeryto any suit and that) the right 
of pre-emption beingxinchoate gives no such vested 
right to co-sbarers as to~entitle them to resist the 
claim for possession by fpleading it in “bar of the 
suit: NARHAR v. QULLU, Á.L.R. 1931 Nag. jak Ind. 








Rul, (1931) Nag. 103; 27 N. L. R..354 Nay. 460 
Press Ordinance (Xl of 1930);-s: 4—Forfeiture 
of security—Grounds—Expressing-pride~at editor's 
‘arrest—Blaming Government for making free jour- 
nalismimpossible—Printing photographs of Satya- 
graha prisoners—Publishing reports of speeches 
advocating social boycott of voters—Consiruction 
of seditious articles—Principles—Forfeiture— 

Power of Court to interfere. 

Where a newspaper from which security had been 
demanded under the Ordinance IX of 1930 drew the 
attention of its subscribers to the improvements that 
had been effected in it and expressed pride in the 
sufferings of its editor in the cause of the nation and 
exhorted its readers to continue in future the strong 
support it had enjoyed: 

Held, that the object of the paper was to advertise 
itself and to secure the patronage of its readers, 
the sentence relating to the arrest of the editor 
should not be divorced from its context, and the 
paragraph read as a whole cannot reasonably be held 
to, be. obnoxious to cl. (e) of sub-s. (1) ofs. 4 of 
the Ordinance. 

The Court should in every case consider the book 
or newspaper article as a whole, and in a fair, free 
and liberal spirit, not dwelling too much upon isolated 
passages, or upon a strong word here or there, which 
may be qualified by the context,.but endeavouring 
to gather the general effect which the. whole compo- 
sition would have on the minds of the public, 
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Security cannot be demanded from a printer or a 
publisher, who had made his declaration prioreto the 
date of the commencement of the Ordinance, unless the 
newspaper has been used, subsequent to that date, for 
the purpose of publishing an objectionable matter. 
A requisition for security proceeding on a writing 
published before that date would be wholly illegal. 
- Where an order forfeiting the security proceed- 
ed upon what was published before the promulgation 
of the Ordinance and the paper blamed the Govern- 
ment for ‘full use of its extraordinary powers to 
make free and honest journalism impossible’: 

Held, that the protest made by the paper was not 
un-warranted and could not be condemned as seditious 
matter within s. 4 (1) (c) of the Ordinance, 

Ifa manis smarting undera grievance, he, cannot 
be expected to discuss a subject in as calm a manner 
as if he were discussing matters in which he felt no 
interest. T 

The mere printing of the photographof a, satya- 
graha volunteer imprisoned for an offence under ihe 
Ordinance with a description to'identify ib unaccom- 
panied by any objectionable remarks is not aground 
for forfeiting security, “ee it . 

The law does not excuse the publication ina 
newspaper of writings which are ‘in themselves 
seditious, merely because they were received from a 
correspondent whose name was. disclosed at the 
time of the publication. Nor is the fact that no 
action was taken against other newspapers in which 
the samereport was published a ‘valid excuse for 
publishing a report of a seditious nature. 

Publishing a report of: a speech which advo- 
cates: social boycott of persons taking part in elec- 
tions to legislate bodies comes within the crbit of 
s. 4 (1) (d) of the Ordinance, : : 

. Even a single sentence, if obnoxious to 8. 4. sub- 
s.(1), would entailforfeiture of the security, and it 


is not open to the Court to apportion punishment: or ` 


to reduce the penalty on any other ground. PRITHVI 


Dass SHARMA v. EMPEROR, A.I. R. 1931 Lah: 283; Ind.’ 


Rul. (1931)' Lah. 713; 12 Lah, 315; 32 Or. L.J. 997; 


32 P.L. R. 676; (1931) Cr. Cas. 539 (S. B). Lah. 889 ` 


Prevention of Intimidation Ordinance (V of 


1930), ss. 3, 4—Molestation, meaning of —Loitering ` 


atliquorshop to cause persons to ‘abstain from pur- 
chasing liquor, whether amounts to ‘molestation’. 
Loitering at a liquor shop with a view to cause 


persons to abstain from purchasing liquor comes ' 


within the definition of ‘molestation’ as given in s.3 
of the Prevention of Intimidation Ordinance. PINDI 
Das v. EMPERoR, 32 Or. L.J.878; Ind, Rul. (1931) 
Lah. 585; A. I. R. 1931 Lah. 469; (1931) Or. Cas. 693 


4 


Lah. 393 

Prisons Act (IX of,1894), ss. 3 (2), 4. See CRIMINAL 
PROCEDURE CopE, 1898, s. 337 519 
Privy Council, Appeal to—Awards under Cal- 
cutta Improvement Act. See CALOUTTA IMPROVE- 
-MENT AOT, 1911, s. 71 748 
—_——— Appeal from Income-tax cases, See-INcoME 
Tax Aor, 1922,'s 66 (3) ; 704 


Privy Councll Rules, r, 9, See Civit PROCEDURE 
Cone, 1908, s. 112 
Provinclal Insolvency Act (V of 1920), s. 4— 
Appeal against order granting conditional discharge 
—Official Receiver, whether necessary party—Second 
appeal by creditors alone—Maintainability. 
An insolvent applied for.his discharge. The appli- 
cation was. opposed by. the creditors and the Official 
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Recefver. Andrder granting conditional discharge 
was made, The insolvent appealed without implead- 
ing the Official Receiver as a party. The Appellate 
Court modified the conditions. Both the-insolvent 
and the creditors preferred second appeals: ' 

Held; (i) that the order appealed ‘against was not 
one covered by s. 4 ofthe Provincial Insolvency Act 
and consequently no second appeal lay; 

(ii) that though the Official Receiver was a neces- 
sary party to the appeal tothe lower Court, as he 
had not appealed, there was no reason to interfere 
in revision at the instanée of a creditor who was given 
opportunity to be liéard in the lower Appellate Court. 
Goran Das v. ALI MUHAMMAD, Ind. Rul. (1931) Lah, 


622; A I. R. 1931 Lah. 647 Lah. 526 


— — — 88. 4, 53, 75—Order -under s. 58—8Secord 

appeal, competency of—Proceedings under s. 58, 

whether covered by s. 4. 

No second appealliésfrom an order passed under 
8, 53 of the Provincial Insolvency Act. : 

The words "subject.tothe provisions of this Act" 
ins. 4 mean "excluding questions otherwise provided 
for by the provisions of-thig Act;" therefore, prima 
facie, s. 4 should be.taken to have no application to 
cases coming under 5.53 of the Act. ALAGIRISUBBA 
NAIK v OFFICIAL REOEIVER OF "TINNEVELLY, Ind. Rul. 
(1931) Mad. 673; 34 L. W.105; A. I. R.1931 Mad. 745; 
61 M. L. J. 820; 54 M. 989 

ss. 10, 24.—Application for adjudication— 

Scope of enquiry—Detailed enquiry into value of 

assets and reality of debts, propriety of. 

Ifadebtor whohas applied for being adjudicated 
as an insolvent gives prima facie -proof of his 
inability to pay his debts the Court should make an 
order of adjudieation. . 

It is not for the Court to calculate the value of the 
assets and liabilities and hold an enquiry as to whe- 
ther the assets are sufficient to discharge the debts 
or to determine whether the debts are fictitions. 
Imam Din v. RUPA JHANGI-ATMA Ram, 31 P L. R. 1016; 
Ind. Rul. (1931) Lah. 523 Lah 11 
———.—— S. 24. See PROVINCIAL INSoLVENOY Act, 

8. 10 A . 11 

$. 38—Proposal of scheme—Duty of Court 
to consider whether scheme is beneficial to gene- 
ral body— Consent of majority, effect of—Approval 
of. unjust scheme—Setting aside at last stage, 
propriety of—Putting creditors to terms, legality 
of—Prima facie, duty of Court—Points to be con- 
sidered before approving scheme—Failure to pro- 
duce accounts—Failure to appear, etc. 

-The business of the Gourt in an insolvency is to 
see thatthe assets are administered through the ordi- 
mary and proper machinery of the Court, not to 
require noreven invite any creditor or other person 
to take over the estate on certain terms and carry out 
the functions of the Court for it. 

Although s. 38, Provincial Insolvency Act, has 
provided that no scheme should be approved unless 
the requisite majority of the creditors consent, still 
even’ if there’ is that consent of.the creditors, the 
Court must exercise its judicial discretion before 
approving of the schemé, that is,a discretion founded 
on sufficient reasons after considering all aspects of 
the case and ascertaining the facts so far as possible. 
The wishes ofthe creditors, though undoubtedly an 
important matter to be taken into account, are by no 
means to be taken às conclusive or in any way as 
relieving the responsibility that rests upon the Court 
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that, any order it passes, whether in the matter of 
approving a scheme or otherwise, is supported by 
the evidence on record and is clearly for the genera 
benefit of the creditors of the insolvent, 

But if a scheme is once approved by the Court, the 
insolvency ipso facto ends and though the insolvent 
might have secured a most undeserved advantage by 


,having.the scheme approved, the Court will not after 


the expiry along period set that right by anything 
which would be unjust tothe creditors. -` 

One of the most important points which have,to 
be taken into consideration when there isa question 
whether an insolvent. should: be discharged or a 
scheme should be approved is the failure to maintain 
Of produce preper accounts. If as a matter of fact 
the insolvent did not keep accounts, that circum- 
stance shows the recklessness of the person in the 
matter of carrying on his business: If, on the other 
hand, he kept accounts but did not produce the same, 
then the Court should not be too ready to help such 
inselvents in the matter of getting their adjudications 
‘annulled. 

Where the insolvent, after his adjudication, fails-to 
appear before the Official Receiver when summoned 
todosoto assist him in the administration of the 
estate, that is a very serious: matter to be taken into 
consideration in sanctioning a proposed scheme. 
O. R: M. M. S. P. V. SEVUGAN OugTTIAR v. M. A. K. 
Kast, (1931) M. W. Ns 378; A. I. R.1931 Mad. 314; 
33 L. W. 620; And. Rul (1931) :Mad.630; 61M.L. J. 


173; 54 M. 823 d Mad.134 
8.\41—Assets less than eight annas: in the 
rupee—féefusal to grant absolitte discharge—Discre- 


tion of  Court—Interference] in revision—Second 
application, competency of. — 

Wherggan Insolvency Court passed an order refus- 
ing absolute discharge on ihe ground that the assets 
of the dinsolvent were ingen to pay eight annas 
in the&rupoe and the insblvent appealed contending 
that the. Court should,under the circumstances, have 
granted conditional order of discharge: 
` Held, that"indgr"s. 41, Provincial Insolvency Act, the 
Court had a discretion in the matter and the question 
whether it would have exercised a better discretion 
if it had acted under cl. (b) or el. (c) of s. 41 (2), was 
not one which could properly be raised in revision. 

Held, alse, that the order did not prevent the. in- 
solvent from applying for discharge again. LADHA 
Ram v. PRABH Dist, 32 P. L. R. 476; Ind. Rul, (1931) 
Lah. 621; A. I. R. 1931 Lah. 672 ` Lah. 525 


S. 41 (2) (a)—Order refusing discharge ‘abso- 
lutely’—Construction and effect— Order contemplated 
by s. 41 (2) (8)—Intention of Legislature. 

Section 4112) (a), Provincial Insolvency Act, does 
not contemplate that there may be an order absolutely 
refusing to discharge an insolvent. It contemplates 
only an order either granting or refusing an absolute 
order of discharge as distinguished from an order of 
discharge subject to a condition. 

Where an order under s. 41, cl. (2) (a) was passed 
‘refusing discharge absolutely’: - 

Held, that the order must be regarded as merely 
an order by which the Judge refused to make an 
absolute order of discharge and not ps‘an order 
refusing discharge for ever Inthe matterof KARIM 
Mia, 53 O. L. J. 44; A. I. R.1931 Cal392; Ind. Rul. 
(1931) Cal. 592 Cal. 640 
———— 88. 43, 75 (3)—Order annulling adjudica- 

tion—Appeal—Leave to appeal, necessity of— 
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‘Admission by Motion Bench, whether amounts to 
grant of leave-—Power to grant leave at subsequent 
stage—Application for discharge—Power of Court 
to extend time suo motu. 

The mere fact that an appeal has been admitted 
bya Motion Bench does not necessarily imply that 
leayé for the purpose of the appeal was granted. But 
the grant of leave is discretionary and leave may be 
granted even after admission at the hearing of the 
appeal. 

The timefor making an application for discharge 
can be extended even after the expiry of the period 
originally fixed and it is opento the Oourt to do so 
suo motu or at ‘the instance of an aggrieved party, 
Qnauxs v. Ganaa Ram, Ind, Rul, (1931) Lah. 559 


Lah, 223 
—__— 5, 53. See Provinora, Insotvency Aor, 
1920, 8.4 641 


-————8$.53, 54, 54-A, 75—Order refusing to set 
aside transfer—Appeal by creditor—Leave of Court, 
necessity of—Omission to ask Receiver to appeal, 

-effect of. - 

An appeal from an order refusing to annul a transfer 
under ss.53 and 54, Provincial Insolvency Act, can 
only be allowed either by leave of the District Oourt 
or of the High Court under s.75 (3) of the said Act 
and léavé to'appealfor such an order should not be 
given to a creditor unless the District Court or the 
High Court is satisfied that the Receiver has been 
requested and has refused to xappeal. PuRAN OHAND 
v..RAw-OgANDAR Gupta, Ind£ Rul (1931) Lah. 637; A. 
I.. R. 1931 Lah. 651 c Lah. 589 
— ————8. 56 -Insolpefiey—V esting orde of competent 

foreign Court, whether prevails jagainst prior 

‘attachments by Courts in British India: 

In general, a vesting order made’ by a) competent 
foreign Court operates upen the property of the 
insolvent within BritishjIndia, creating etie in the 
Official Receiver so invested with effect“from the 
date of the order; and such a vesting order ‘prevails 
against prior attachments éffected by British Indian 
Courts inasmuch as attachment-does not .¢feate any 
charge or lien and a vesting order isnot a private 
transfer but transfer by law. —- E 

Secunderabad Court isa foreign Court. OFFIOIAL 
RECEIVER OF SECUNDERABAD v. GUMMIDELLI, 33 L, W., 
562; (1931) M. W. N. 444; A. I. R. 1931 Mad. 474; Ind. 
Rul. (1931) Mad, 649; 54 M. 727; 61M. L. J. 214 

: * Mad. 297 
—— ——— $.68—1Insolvent | agriculturist--Sale by 

Receiver—Submission of proceedings to District 

Judge for confirmation—Objection by insolvent that 

land is not saleable—Power to refuse confirmation 

of sale—Question of limitation, whether arises, 

The land of an insolvent who belonged to an agri- 
cultural tribe, was sold by the Official Receiver and 
the proceedings of sale were submitted to the District 
Judge for confirmation or otherwise. In the mean- 
time the insolvent presented an application objecting 
to the sale of his land on the ground that the same 
could not be sold under the provisions ofthe Punjab 
Alienation of Land Act. The District Judge thereupon 
refused to confirm the sale, thus upholding the ob- 
jection of the insolvent. It was contended that as the 
objection, was raised by the insolvent after the expiry 
of 21 days from the date of sale the Judge acted 
illegally in entertaining it: | 

Held, that as the proceedings were before the 
District Judge forconfirmation on the report of Offi- 
cial Receiver no question of limitation arose and 
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the District Judge had power to refuse to confirm 
the sale on the ground raised Wr the intolvent. 
MUHAMMAD v. OFFIOJAL RECEIVER, A. I. R. 1931 Lah. 


133 (1); Ind. Rul, (1931) Lah, 669 Lah. 701 
——Ó : 


See PROYINOIAL INSOLVENOY Acr, 1920,s. 4 641 
See ProvInoraL  INsoLvmNOY Acr, 1920, ss 53, 54, 


54-A 589 
———-s, 75 (3). See PROVINOIAL INsoLvenoy AOT, 
1920, s. 43 223 


Provincial Small Cause Courts Act (IX of 1887), 
s.8 (2). See PUNJAB Courts Act, 1018, 8 35 842 
-S.17—Application to set aside ex parte decree 

—Security tendered and accepted—Plaintiff subse- - 

quently objecting — Rejection of — application— 

Validity. 

An application to set aside an ex parte decree ina 
small cause suit was made accompanied by the neces- 
sary security, The Court accepted the security and 
ordered notice to be issued to the plaintiff. The plaint- 
iff subsequently objected to the security on the 
ground that it was difficult to send it for verification 
but not on the ground that it was insufficient: 

Held, that the objection was not good and the ap- 
plication could not be rejected as the provisions of 
8.17 had been sufficiently complied with. Harnam 
SINGH v. MoorogaN», 8 O. W. N. 225; Ind. Rul. (1931) 
Oudh 254; A. I. R. 1931 Oudh 319 Oudh 238 
———— —$. 25 —J'udgment very brief— Interference in 

revision—Principles. 

The High Court will not interfere under s. 25, 
Provincial Small Cause Courts Act, with the judg- 
ment ofa Small Cause Oourt if it is satisfied that 
the Judge has really applied his mind to the case 
and given a decision on the evidence, even though 
the judgmentis very brief. SuxHRAJ v. RAM BHAROS, 
70. W.N, 1202; Ind. Rul, (1931) Oudh 256 Oudh 240 
—-—S, 33. See O1vin PRooEpURE CODE, uo 


~s. 35— Civil Procedure Code (Act V of 1908); 
s. 21—Small Cause suit—Ex parte decree—Transfer 
of territorial jurisdiction—Application for setting 
aside ex parte decree—Proper forum Application 
set aside by original Court without objection— 
Revision—Interference. 

The Subordinate Judge of B passed an ex parte 
decree as a Judge of the Small Cause Court of Bina 
suit, the valuation of which exceeded Rs. 250. The 
jurisdiction over the local area within which the 
cause ofaction arose was subsequently transferred 
to the Munsif of K, who had power to try 
Small Oauses suits only up to Rs. 250. An 
application for setting aside the ex parte decree 
was afterwards presented to the Subordinate Judge of 
Band no objection to his jurisdiction having been 
raised, the application was allowed and the plaint was 
returned for presentation to the Munsif of K, On 
revision: 

Held, (i) that the Subordinate Judge of B.had no 
jurisdiction to entertain the application for setting 
aside the ex parte decree; - 

(ii) thatas the objection to jurisdiction was not 
merely one as to the-place of suing but as-to the 
nature of the Court itself,s.21, Oivil Procedure Code 
had no application and the objection could be 
entertained in revisioneven though itwas not raised 
at an early stage in the lower Court. 

Aright of appeal is a substantive right and the 
applicant is entitled to urge that a Court which has 
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no jurisdiction should not take up the matter and 
dispose of it. itself, depriving the applicant of his 
. right ofeppeal. Dwarka Dass v. Pyare Lat, (1930) A. 
L. J. 997: A.I. R. 1930 All. 873; 52 A, 947; Ind. Rul. 
(1931) All. 467 All. 35 
—— ——Sch. ||, Art. 31. See CIVIL PROCEDURE Cong, 
1908, s. 102 201 


- - Art. 31—'Suit for account’ definition 
of— Suit for specific sum in which accounts have 
incidentally to be gone into, whether suit for 
.aecount. y 
A suit for a specific sum of money cannot be 

regarded as a ‘suit for an account! within the 
meaning of Art, 31 of Sch. II of the Provincial Small 
Cause Courts Act because accounts have to be 
taken incidentally to arrive at the finding 
whether the amount claimed by the plaintiff is really 
due to him. 

-Where the plaintiff sued for a specific sum of 
money on the allegation that the defendants who 
were commission agents had sold certain cattle 
belonging to the plaintiff and had withheld the sale 
proceeda: A 

Held, that the suit was not one foran account 
though it was: necessary to ascertain the price re- 
covered by the defendants from the customers: to 
whom cattle were sold, their own commission and 
ihe incidental carges and the balance to be paid to 
the plaintiff. BARATI v. ABDUL Hakim, (1931)- A.L. J. 
5; Ind, Rul. (1931) All; 462 All. 30 


—— ——— —— ——Art. 35 (i)—Civil Procedure Code 
(Act V of 1908), s. 102—Swit in respect of offence 
under Chap. 17, Penal Code—Jurisdiction of Small 
Cause Court—Test—Construction of plaint. 

In determining whether a suit falls within the 
purview of Art. 35 (ii) of Sch. II of the Provincial 
Small Oause Courts Act, each case must be considered 
‘on its own allegations in the plaint and the 
circumstances in the past history which may help 
the interpretation of the plaint. One single 
fact among the varying circumstances of particular 
cases may alter the whole effect of the allegations 
made in the plaint. Hukum KaNpoo v. JAINTRI (loVIND 
Rat, Ind. Rul, (1931) All. 532; A. I. R, 1931 All, 595 

: l All. 564 

Public Demands Recovery Act (Ill of 1913), ss. 
7, 29 (2)—Certificate sale—Application to set 
aside—Limitation—Powet to entertain application 
after one year—Discretion—I: nterference 
Court—-Omission to serve notice under s. 7—No 
substantial injury—Power to set aside sale, M 
The grounds on which the Certificate Officer may 

entertain an application to set aside a certificate sale 

after the expiry of 60 days need not be such as would 





be treated as sufficient in the case of a person invoking | 


the aid of s. 5, Limitation Act, 

Under s. 29 (2), Public Demands Recovery Act, the 
Oertifücate Officer may entertain an application even 
after the expiry of one yearfrom the date of delivery of 
possession. The discretion given to a Certificate Offi- 
cer by that sub-section cannot be treated as limited by 

‘the faet that one year: is prescribed as the period of 
limitation for a suit to set aside asale. © c 

Power is given in the widest terms to the Certificate 

Officer to. entertain an application made after the 


expiry of sixty days and if he is satisfied that there : 


are reasonable grounds for doing this andif he finds 
asa fact that notice was not served under s. 7 and 
that, therefore, the sale must be set aside, it is not 
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open toa Civil Court to question the propriety of 
his decision. 

The provision contained in s, 29 that the sale 
should not beset aside unless substantial injury is 
proved affects, not cases in which there has „been no 
service of notice under s.7 but cases in which a gale is 
set aside on the ground of some material irregularity 
in ‘Certificate proceedings other than failure to 
serve the necessary notice.  RAJNANDAN PRASAD v. 
Moku Lar, 12 P. L. T. 58; A.I. R. 1931 Pat. 182; Ind. 
Rul. (1931) Pat, 297 Pat. 873 


Punjab Courts Act (Vi of 1918), s. 35—Criminal 
Procedure Code (Act V of 1898), s: 195 (1) a)- 
Penal Code (Act XLV of 1860), s. 186— Provincial 

- Small Cause Courts Act (EX of 1887), 5. 8 (2)— 

Warrant of attachment—Obstruction—Notice for 

prosecution—Transfer of proceedingsto Additional 

Judge—Complaint by latter—Validity, : 

A warrant of attachment was issued by the Judge 
of a Small Cause Court. and was handed .over to the 
Bailiff under his order. The obstruction to the warrant 
was reported to that Judge who ordered notice to 
issue to the, persons who caused the obstruction to 
show cause. why they should not be prosecuted under 
s. 186 of the Penal Code. After this had been. done, 
the proceedings were made over by the Judge to the, 
Additional Judge, for disposal who under the provi- 
sions of s. 8.(2) of the Proyincial Small Cause Courts. 
Act had the same powers as the Judge in this matter 
which had been assigned to him by the Judge: 
` Held, that a oriplaiàt filed by the „Additional 
Judge under thé circumstances was a good complaint. 
GHULAM MungêMMAD v. Emperor Ind. Rul.. (1931) Lah, 
682; A. I R. 1931 Lah, 530; 32 Or--L. J. 964; (1931) 
Or. Cas. 770 f ? _ . Lah. 842 
Punjab Municipal Act (III of. 1911),.5. 172— 

Sanction for construction of ,Wuilding on condition 

of paymént of rent —Validity—Swit for recovery of. 

reni—Maintainability. - 4 j 

The appellant was given sanction by a Municipality 
for the construction of a building which encroached 
upon & eund on condition of his agreeing to pay a 
certain rení—to the Muniéipality. He erected the 
building after ágreeing to pay the rent. fixed. In a 
suit. by the Municipality for rent it was contended 
that the condition as to paymenttof rent was ultra 
vireg: me ; 2E E 

Held, that the agreement as to payment of-rent was 
not in any. way illegal but was enforceable by the 
Municipality Kzsmo Datr v. Muniorpar COMMITTEE 
or Dern, Ind. Rul. (1931). Lah. 664; 32 P, LR 607; 
A. I. R. 1931 Lah. 634 ; Lah, 696 


Punjab Pre-emption Act (I of 1913), s. 17— 
Suit for pre-emption—Re:sale by vendee to "person 
having equalright—Lis pendens, applicability of 
—Suit, whether liable to be dismissed—Transfer 
of Property Act (IV of 1882), s. 52. 5 
Held bythe Full Bénch (Dalip Singh, J.) dissenting. 

Though the rule of lis pendens applies to pre-emption 

suits, it does not affect the validity of a sale by the 

vendee, during the pendency ofa'pre-emption suit, 
of the property. which .is the subject matter of 
litigation, to a person -possessing a right of pre-' 
emption equal to that of thé pre-emptor, in recognition 
of such person's pre-emptive right. : 
Section 17, Punjab Pre-emption Act, is net appli- 
cable to sucha case and the plaintiff's suit should 
be dismissed where such asale is effected by the 
vendee during the pendency of a preemption’ suit, 
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Per Dalip Singh, J.,(contra)—Though s, 17, Punjab 
Pre-emption Act, does’ not, in'terms, ‘apply to such a 
case, the principle laid down in the section applies, 
and the plaintiff is entitled to share the property 
equally with tlie sécond vendee. Moon Cuan v. 
Ganaa JAL, A. I. Rv 1930 Lah, 356; 31 P. L, R,342; 11 
Lah. 258; Ind. Rul. (1931) Lah, 561(F. B.) Lah. 369 
PuhJab Sikh Gurdwaras Act (Vill of 1925),ss. 

5,18 (2)—Entry inrevenue papers—Presumption 

under s. 18 (2), wher arises—Claim under s. 5— 

Limitation. ` 

A Sikh Jat mortgaged his ancestral and self-ac- 
quired properties to his brother and his nephews, 
with possession in 1899: In 1903 he made a gift of 
the same toa Gurdwara. The Gurdwara was entered 
in the revenue papers as owner of the properties 
but the mortgagees remained in possession. The 
donor died in 1921. The properties were mutated in 
favour of the mortgagees and the Gurdwara's name 
disdppeared from the revenue papers. In 1926 the 
Gurdwara was ‘notified asa Sikh Gurdwara. The 
mortgagees preferred a claim to these properties 
under s. 5, Sikh Gurdwaras Act: 

Held (i)that'there was rio'presumption under s, 18 
(2), Sikh Gurd'waras Act, that the properties entered 
in the revenue papers til 1921, belonged in reality 
to the Gurdwara, as the petitioners did not derive 
title from the donor but from a common ancestor and 
the presumption arising from the later entries must, 
therefore, be'given effect to;: 

(ii) that no question of limitation arose as the pe- 
titioners weré in possession all,along3 

(iii) that under s. 5, Siti Gurdvarih, Aot peti- 
tioners had a statutory-right to put forward their 
right, even though ey had not filed 8 suit within 
6 years to set aside the gift. DALIP SrNam v. ‘SIKH 
GURDWARA PARBANDHAK COMMITTEE, AMRITSAR} 32 P. L. 
R. 479; Ind, Rul. (1931) Dah. 645; A. I. R.1931 Lah. 
668. . . V. , Lah. 661 
——8, 12—Civil E Code (Act V of,1908), 

0. XXI, r. 16—Decreé by Sikh Gurdwara Tribunal 

—Application for execution, by assignee—Droper 

aes 


Court to ‘apply.’ P ] 4 

Even though: the Sikh Gurdwaras Tribunal has 
no power to execute a decrée passed byitjan applica- 
tion under O. XXI, r. 16, Civil Procedure Code, for ex- 
ecution of a decree passed by it, by a person in the posi- 
tion of an assignee of the decree must inthe first 
instance be madeto the Tribunal itself. = 

Even when a decree is transferred to another 
Court for éxecution the latter Court cannot entertain 
an application under O. XXI, r. 16. PRESIDENT v. 
SARAN Das, Ind. Rul. (1931) Lah. 335; A.I, R. 1931 
Lah. 499 Lah. 183 


Punjab Tenancy Act (XVI of 1887), $8. 4, 77 
(3) (e)—Óceupation of house in abadi—Agreement to 
pay kallar—Swit for ejectment—Jurisdiction of 
Civil Courts—Definition of land. 4 
The purpose contemplated in the definition of 

uland” inthe PunjabTenancy Act is the direct pur- 

pose for which the and is occupied by or has been 
let to the occupier. by the owner, that is to say, it is 
the purpose of the occupier and not the object of the 
owner which supplies thetest. — A : 
The plaintiff instituted a suit in the Court of Assist- 
ant Oolletor for ejectment of the defendants alleging 
that they had Settled the defendants in houses con- 
ructed by them and the latter in lieuof rent agreed 
st supply iliém' Kallar arid that the defendants having 
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failed to perform the conditions on which the houses 
were given to them, weré liable toejectment. The 
houses were situated in abadi chak apd the land*on 
which they stood was’ shown in the revenue records as 
gair mumkin abadi, there being no other land in 
possessión of defendants for cultivation along with 
the houses or with the sites thereunder. ' 

Held, that the purpose in this case was merely the 
residence of the occupier in the house in question 
and not agricultural, although the consideration to be 
paid by the occupier was calculated to promote the 


# 


N 


agricultural pursuits of the owner and the suit was, . 


therefore, cognisable by the Civil, Court. MAMMON v. 
ALLAH BAKHSH, Ind. Rul, (1931) Lah. 687; A. I.R, 


1931 Lah. 726 Lah. 847 
— ———$8,59 (1)—O0ceupaney teriancy —Succession— 
Rights of collaterals—'Occupation by common 


ancestor, what amounts to. 

Under s. 59, Punjab Tenancy Act, an occupancy 
tenancy devolves upon the male collateral relatives of 
a deceased occupancy tenant, after the widow's death 
in the absence of male issue provided that the common 
ancestor had occupied the land. But the section 
cannot - be construed as meaning that a tenant hold- 
ing an occupancy tenancy for a brief period under the 
existing occupancy tenant or a trespasser holding the 
land, say forafew days, is a person who occupied the 
land. MULA SINGH v. MUHAMMAD SHER, 32 P.L. R. 
399; Ind. Rul. (1931) Lah. 583; A. I. R. 1931 Lah, 
507 (1) Lah, 391 


———— s. 77 (3) (d)—Applicability—Nature of 
tenancy mot in dispute -Dispute as to right of 
claimant to succeed —J urisdiction of Civil Court — 
Proviso, effect of. 

Section 77 (3) (d), Punjab Tenancy Act, is applicable 
to those cases only in which the relationship of land 
lord and tenant is admitted and the object of the 
suit is to determine the nature of the tenancy, i. e.s 
whether the status of the tenant falls under ss. 5, 6, 
7 or 8. Where the point for decision is not the nature 
of the tenancy but whether the defendant is related to 
the deceased and if so whether their common ancestor 
had occupied the land, the suit is cognizable by a 
Oivil Court and the prohibition under s.77 (3) (d) 
has no application. 

The practieal effect of the proviso tos, 77, sub-s. 
(3), Punjab Tenancy Act, is that whereas before its 
enactment Oivil Courts were prohibited from trying 
those suits only in which the question raised in the 
plaint ex facie fell within one or other of the clauses of 
8. 77 (3) their jurisdiction is now barred in those cases 
also in whichon the averments in the plaint the suit 
is properly triable by a Civil Court but the defend- 
anf's pleas raise a question which under the sub- 
section isto be determined by the Revenue Courts 
only. Where, however, neither the plaint nor the pleas 
raise a question within cl. (d) or any other clause of 
8. 77 (3), the proviso dces notcome into operation. 
Suan SINGH v. AMARJIT SINGH, 32 P.L R. 329; 12 Lah. 
111; Ind. Rul. (1931) Lah. 527; A. I. R 1931 Lah 362 








Lah. 15 

-8.77 (3) (e) See Punsap Tenancy Aor, 
1887, s. 4 < : 847 
ss. 77 (3) (n, 100—Suit by assignee of 


mortgagee for rent—J urisdiclion of Civil Court— 

Assumption of jurisdiction by Civil Court—Power 

to register decree as Revenue Court decree. 

A suit brought by the assignee of the mortgagee 
for the recovery of rent from certain persons to whom 


| 
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the lands are glleged to have been given for cultiva- 
tion by the moxtgagee, in which neither the mortgagee 
nor the assignee claims to be the landlord is cognis- 
able by a Civil Court; and even if should appear 
afterwards that they are really suits triable by the 
Revenue Court, action can be taken under s. 100, 
Punjab’ Tenancy Act, and the decree of the Civil 
Cowrt can be registered as that of a Revenue Court, 
Ponv Lat v. Karura, Ind. Rul, (1931) Lah, 647; A: 1. R` 
1931 Lah. 707 Lah. 663: 
Railways Act (IX of 1890), s.72—Risk Note B— 

Wilful neglect—Question of fact—Omission to lock 

wagon, whether wilful neglect. 

The question of wilful neglect on the part of a 


` Railway Administration is one to be determined in 


the light of the circumstances of each case. 

It cannot be laid down asa hard and fast rule that 
the mere fact that the wagon was sealed and not 
locked constitutes wilful neglect within the meaning 
of Risk Note B. BapRi Das-Kuny LAL v. SECRETARY 
oF State FOR INDIA, Ind, Rul. (1931) Lah, 648; A. 1.R. 
1931 Lah, 627 (2) . Lah. 664. 
SS. 77, 80, 140— Notice of claim— Notice 

actually given—Technical objection as to mode of 

service—Interference in second appeal—Through 
booking—Consignor's right to sue either company— 

Failure to implead both companies—Maintain- 

ability of suit. 

The plaintiff sued the defendant company to re- 
cover the loss of certain piece-goods consigned to them 
to be deliveredto the plaintiff. Although several 
letters were sent and ample notice was given by the 
plaintiff to the company so as to enable them to as- 
certain whether it was an honest claim, the company 
resisted the plaintiff's suit on the technical ground 
that no letter was sent to them by registered post so 
as to constitute legal notice under the provisions of 
s. 77 read with s,140. The lower Appellate Court 
considering the evidence on the point cameto the 
conclusion that letter was sent by registered post : 

Held, that in view of thefact ‘that the company 
was resisting plaintiff's claim ona highly technical 

oint, the High Oourt would notinterfere with the 
inves Court's finding of fact, 

Where goods were consigned to the B. N. Railway 
at Nagpur to be delivered to plaintiff at Barakar, à 
station on the E.I. Railway line and some of the 
goods were lost while they were in charge of the E. 
I. Railway and the plaintiff sued the E I Railway to 
recover theloss: 

Held, that under s. 80, Railways Act, the plaintiff 
was entitled to sue either the B, N. Railway as the 
company with whom the original contract was made 
or the E. I. Railway as the persons actually respon- 
sible fortheloss and plaintiff having chosen to sue 
the latter, it did not lie with the defendant company 
to suggest that the plaintiff ought to have brought 
in the B.N. Railway as defendants. 

Per Costello, J.—Obiter. The object of 8. 77, Rail- 
ways Act, isto see that the company gets notice and 
there is no magic in the methods provided for by the 
section to see that it reaches it, if asa matter of fact 
the notice comes into its hands either by registered 
of ordinary post.  Easr INDIAN RAILWAY COMPANY 
v. SANIRAM JITMAL, 34 O. W. N. 1079; A. I. R. 1931 
gal. 306; Ind.Rul. )1931) Cal. 546 Cal. 162 


Railway Company—ariff Rules, r. 15—Agreement 
to carry goods at certain rate—Levy of freight at 
different rate at destination, legality of. 
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Where a Railway Company agree under a risk-note 
to arry certain goodsat the owner's risk at a certain 
rate per maund, they are not entitled to charge from 
the consignor on the arrival of thé godds, freight at 
a different rate altogether. Jamnacak Dwarka Rv. v. 
Firm Narain PARSAD-SURAJ Buan, (1931) A. D. J. 367; 
Ind. Rul. (1931) All. 46 All. 336 
Rangoodh Port Act lV of 1905), ss. 87, 102— 

Contract Act (IX o 1872),s. 161—Payment of port 

charges before date fixed for sale—Sale by Com- 

missonérs—Suit for compensatidn—Ltadility of 

Commissioner's to make góod. löss, : 

The plaintiff, who had imyortéd certain! Eoolls tó 
Rangoon failed to pay customs duty and’ port’ 
charges and’ the goods remained in the gddowns of 
the Port Commissioners. The Commiasióhers took 
action under s. 87, Rangoon Port Act, and advertised 
the goods for sale on llth September, The plaint- 
iff paid the port charges on the 10th September but 
as he did not remove the goods, they were sold on 
the llth. The plaintiff sued for damages : 

Held, (1) that as the plaintiff had paid the Com- 
missioners’ charges, the Commissioners had no right . 
to sell under s. £7, though the plaintiff had not re- 
moved the goods; 

(2) that when the dues had been paid, it was the 
Commissioner's duty and not the duty ofthe appel- 
int to see that the goods were withdrawn from the 
sale; 

(3) that as the liability of the Commissioners was 
that of a bailee of the, goods, an action for pure 
conversion didnot lie} but only an action in the 
case in which’ negligente.gn the part of the Com- 
missioners must be proved; ^. 

(4) that ak the sale took plate’owing to the default 
of the Commissioners under s. 161, Contract Act, 
the Commissioners were responsible for the value of 
the goods, A.B. Moora V ,GoMWMISSIONER FoR THE 
Port or/RANGOON, A. I. R. 1931 Rang. 95; Ind. Rul, 
(1931) Rang. 177 Rang. 545 
Ratification—Void transaction. See LIMITATION Act, 

1908}Sou. I, ART. 44 156 
Receiver. 


See Cıva PRooEDUEE Cong, 1908, s, 51 349 
See OIL Rgooepoke Cope, 1908, s. £0 4 
See INTERNATIONAL Law 512 


‘Whether publie officer—Necessity of notice, 

See C1vit PRocepurg Cone, 1908, s. &0 634 
Record of Rights—Presumption Of correctness— 

Entries in regular and summary settlements, 

relative value of. 

Summary settlements have not the same value as 
regular settlements and a presumption arising from 
anentry inaregular settlement is not rebutted by 
an entry in an earlier summary settlement. Sappy 
v. MANI Ram, A. I. R. 1931 Lah, 139; 31 P. L. R. 1024; 
Ind. Rul. (1931) Lah. 589 Lah, 397 


Registration Act (XVI of 1908), s. 17—Com- 
promise embodied in decree of Court—Registration, 
necessity of. 

A compromise which has been incorporated ina 
decree is admissible in evidence even though it is 
unregistered. SHAH DiN v. ABDUL Masip, 31 P. L. R. 
959; Ind. Rul. (1931) Lah. 519 Lah. 7 
—— ——$8$. 17 (1) (D), 49—Agreement between mort- 

gagor and mortgagee relinquishing sum exceeding 

Rs. 100—Necessity of registration—Receipt not 

purporting to extinguish mortgage—Registration— 

Part performance, applicability of. 
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A document evidencing an agreement between a 
mortgagor and the mortgagee to vary theterms of a 
registered mortgage-deed relating to the rate of in- 
terest payable underthat deed which isin effect an 
agreement torelinquish a portion of the mortgage 
debt exceeding Rs. 100, falls under s. 17 (1) (b) and 
cannot be reeeived in evidence when not registered, 
as evidence ofany transaction affecting the mortgaged 


property. L 6 
Section 17 (1) (b) of the Registration Act does not 
apply toa receiptfor payment of money due undera 
mortgage when the receipt does not purport to extin- 
guish the mortgage. AFSAR JEHAN BEGAM v. BEONE 
Lar, 8 O. W. N. 279; Ind. Rul. (1931) Oudh 226; A. I. 
R. 1931 Oudh 288 . Oudh 66 


————-$.17(2) (vl)—‘Court', Officer disposing of 
mutation cases, whether Court—Mutation case— 
Petition of compromise recorded in order of Court 
—Non-registration, effect of—'Insirument', meaning 
of —Mutation proceedings, value of. 

Under the provisions ofthe U. P. Land Revenue 
Act, 1901, relating to mutation of names the officer 
seized of mutation cases is enjoined by law to decide 
disputes regarding entries of names by means of an in- 
quiry into the question of possession and when he is 
unable tosatisfy himself as to which party is in pos- 
session, he has. to ascertain by a summary inquiry 
who isthe person best entitled to the property and 
shall put such person in possession. An officer seized 
of mutation proceedings is, therefore, a Court within 
the meaning of s, 17 (2) (vi; of S Ropisiration Act, 
and, ifa petition of compromise relating to a muta- 
tion case is incorporated in-the order ofthe Court, 
that the order is sufficient pfoof of the terms of the 
settlement and they dofħot require registration for 
their admissibility in qvidence. | 

Further, proceedings in mutation cases andj orders 
passed therein do’ not'require registration, Decause 
they are not instruments which alone are cormpul- 


P 
sorily registrable under s. E Registration jh 





Proceedings in mutation cases are not wholly judi- 
cial proceedings but they are quasi judicial procged- 
ings. TRILOKI Nata v. RAM MANDRATI, 8 O. W. N7764; 
15 R D.375; A. I.R.1931 Oudh 296; Ind. Rul/(1931) 
Oudh 297 Qudh 537 
——.——-88.17 and 49. See-Contracr Att, 1872, s. 


330 a 305 
iu ) s 49—Distinct provisions—Separability of 





deed. NT M n 
It there are two distinct provisions in a contract, 


the ons relating to rights inimmoveable property and 
the other to the payment of money, proof of the 
latter provision can be given though the document 
is not registered, But where the. various terms are so 
inextricably mixed up that it can only be regarded 
as à single and indivisible transaction, no part of the 
agreement is admissible in evidence for the enforce- 
ment of any of its terms.. R. N. SAMUVIER v. R. N. 
“Sunprer, 60 M, L. J. 527; 33 L. W.576; Ind. Rul. 


(1031) Mad. 687; A- l R.1931 Mad. 520° Mad. 305 


: $. 49— Part performance, doctrine of. 

Per Cornish, J.—' The provisions of s. 49, Regis- 
tration Act, are mandatory and the doctrine of part 
performance cannot be invoked in a case governed 
by the section. R. N. SAMUVIER v. R. N RAMASUBBIER, 
60 M. L. J. 527; 33 L. W. 576; Ind. Rul. (1931) Mad. 
657; A. I. R. 193! Mad. 580 . Aad.305 
"ss. 52 (1) (a) 87—Irregularity. 

A document was presented to the Registrar on the 
27th December by an unauthorised person, The 
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Registrar made an endorsement that it wag presented 
by him and returned it to him and the latter handed 
it back to theexecutant. On the 30thethe Registrar 
went to the house of thé eecutant where it was pre- 
sented to him by the executant and the document was 
then read out and registered. The particulars required 


by s. 52 (1) (a), Registration Act were entered on the ' 
30th : b 


Held, that though there was an irregularity, it was 
cured by s. 87 of the Act and the registration was not 
invalid. BARKHURDAR SHaH v. Sat Buarat, Ind, Rul. 


(1931) Lah. 705; A. I. R. 1931 Lah, 677 Lah. 881 
Re-interrogatorles. See SiND Jupicran Oommts- 
SIONER'S COURT RULES 470 


Religious trusts—Removal of trustee—Gross breaches 
of trust—Prior meritorious aets mo justification — 
High standard of rectitude, necessity of—Civil 
Procedure Code (Act V of 1908), s. 92—~Power to 
authorise Collector to sue. 

Services done by a trustee to the trust cannot be 
allowed to justify subsequent conduct on his part, 
amounting to misappropriation of trust funds and 


' conversion of trust property to his own use. 


The standard of rectitude and accuracy expected 
from every trustee of charitable funds is of the high- 
est and that standard must in all circumetances be 
maintained by the Courts if the safety of prop- 
erly held upon such trusts is not to be imperilled. 

Where it wasfound that a trustee was guilty 
of serious breaches of trust: that he had not spent 
in charity all the trust funds which came to his 
hands and that some of those he had applied to 
his own use; that while he himself found the moneys 


necessary to prosecute a litigation, he has re- 
presented in his accounts that he had bor- 
rowed these moneys at high rates of 


interest from outside lenders, so that in the name 
of expenditure which he had never made he might 
retain for himself a rate of interest which could 
not be claimed by a trustee in respect of advances 
made by himself; 

Held, that suchconduct could not be overlooked 
or excused, however meritorious in earliar days 
his actsin relation to the trust might have been, 
and the trustee should be removed from his office. 

Unders. 92, Oivil Procedure Code, the Local 
Government may appoint the Colloctor to prosecute 
& particular suit though it has invested the Legal 
Remembrancer generally with the duties elsewhere 
discharged by the Advocate-General under that sec- 
tion. Gurzanr Lar v. OOLLECTOR or Eran, A. I. R. 1931 
P. C. 121; (1931) A. L. J. 369; 35 O. W. N. 699; 530. 
L.J.537; 33 Bom L. R 968; (1931) M. W. N:602; 
Ind. Rul. (1931) P. O. 233; 31L. W. 63; 61 M.L J. 
402 PC745 
Remand. See Civin Procepure Cope, 1908, O. M 
“R10 311 
Repealing and Amending Act (X of 1927), s. 4 

See TRANSFER OF PROPERTY AOT, 1§82,8.3 449 
Res judicata. See LANDLORD AND TENANT ~ 81 
Review—Letters Patent Appeal. See Civi, Pro- 

CEDURE Cong, 1908, s. 114 24 
Revision. See C1vin Procepure Cope, 108, O. VY, 

R. 10 311 


Right of burlal—Question of evidence— Mere permis 
sion of Municipality—E ffect. i 
The „question whether the members ofa particular 
community have a right to bury their dead at a 
certain place, which does not belong to the community 
and is not a general burial ground is a question 


o~en—! 
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of 5ejual evidepce; an ex parte order of the Muni- 
cipal Committee giving permission to the com- 
munity to bury their dead there cannot confer any 
such right on them, Farraz  HUSAIN v, lMDAD ALI 
Ind. Rul. (1931) All, 535 All. 567 


Sfkh Gurdwaras Act (VHI of 1925), s. 28— 
Limitation Act (IX of 1908), ss. 4, 29(2) (a)—Suit by 
Managing Committee of Gurdwara for possession 

. 0f property— Limitation Act, s. 4, applicability of. 
Section 29 (2) (a) of the Limitation Act as amended 

by Act X of 1922, excludes the applicability of s. 4, 

Limitation Act, only when a special or local law 

expressly excludes it. Section 4 bas not been so ex- 

cluded by the Sikh Gurdwaras Act of 1925, and it is, 
therefore, applicable to a suit by the Managing Com- 
mittee of a Gurdwara for possession of immovable 

property in respect of which proceedings under s. 28, 

of the Sikh Gurdwaras Act, have been taken. JIWAN 

SINGH v. MANAGING COMMITTEE, A. 1. R. 1930 Lah. £00: 

Ind. Rul. (1931) Lah. 569 Lah. 377 

Sind Encumbered Estates Act (XX of 1896), 
8. 29—Power of restored zemindar to partition his 
property so as to bind his heirs—‘Alienation,’ whether 
includes ‘ partition,’ 

Section 29, Sind Encumbered Estates Act, does not 
prevent a restored zemindar from making a partition 
of property of which he is a tenant-in-common, either 
privately or through tho Court so as to bind his heirs, 

The two expressions “ alienation " and “partition ” 
are different and have different meanings attached to 
them. Alienation in its ordinary sense does not in- 
clude within its ambit a partition or division of prop- 
erty. KHIMANMAL v. SHER MOHAMED Kuan, Ind: Rul. 
(1931) Sind 87; A. I. R. 1931 Sind 118 Sind. 471 
Sind Judicial Commissioners Court Rules— 

Power to file re-interrogatories for examination of 

witnesses outside Court's jurisdiction—Necessity of 

amending rules, 

Re-interrogatories can be filed for examination of 
witnesses outside the jurisdiction of the Court. 

[The necessity of amending the Rules of the Sind 
J udicial Oommissioner’s Court which are defective on 
this point, so as to bring them in line with the Rules 
of the Bombay High Oourt pointed out.| ROCHALDAS 
GIDUMAL v. TIKAMDAS Lizanam, A.I. R.1931 Sind 105; 
Ind. Rul. (1931) Sind 86 Sind 470 


Specific performance —Agreement to sell land— 
Quse for payment of compensation in default— 
Right to Specific performance-—Construction of con- 
tract —Alternative promises or single promise— Alter- 
native contract—Promisee's duty to elect—Suit for 

Compensation —A cerual of cause of action. 

The defendant obtained a grant of some squares of 
land from the Government and entered into a con- 
tract with the plaintiff agreeing to transfer the 
Squares in question to him as soon as proprietary 


rights were granted by Government, provided tke. 


plaintif undertook to pay into the Treasury 
the balance of the nazrana and to pay the defendant 
Rs. 2,100 which he had already paid to Government, 

esides Rs. 1,900 as net profit or “excess money” in 
five quarterly instalments. The agreement contain- 
ed a further clause to the following effect: ‘If 
I choose. to keep the land myself, I shall even 
then be bound by the above terms, that is, I shall 
pay Rs. 2,000 per square as damages and in 
addition to that T shali pay the expenses of reclaim- 
ing ihe land as woll as the price of trees and houses’. 
Zhe plaintiff was put in possession and paid all the 
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amounts which he had to pay except the last instal- 
ment of Rs. 300 The defendant refused to execute 
a sale-deed after he had acquired proprietary rights 
and the plaintiff sued for specific performance of the 
contract by the execution of a sale-deed: 

Held, (i) that the clause abovereferred to did not 
contain an "alternative contract" giving the defend- 
ant the right either to sell the land to the plaintiff 
or topay him compensation but the contract em- 
bodied a single contract to sell the land which the 
plaintiff was entitled to specifically enforce; 

(ii) that assuming that the defendant had such an 
option, the suit could not be dismissed as there was 
no evidence to show that the defendant had exercised 
his option before the suit. 

In an “alternative contract” the person who has 
the right to elect, must make his choice within a 
reasonable time and give notice of his having made 
the election to the opposite party. 

Obiter: The cause of action to claim compensation 
under such an agreement would accrue to the plaint- 
iffonly on the date when the defendant made bis 
election ABDUR RAHMAN v. Nasir Ant Kuan, Ind. 
Rul. (1931) Lah 601; A. I. R. 1931 Lah. 657 Lah. 489 


Specific Rellef Act (1 of 1877), s. 9—Dispossession 
from occupancy holding—Suit for possession— 
Maintainability— Jurisdiction of Civil Court. 

If a suit were barred by the provisions of the 
i d ]be immaterial whether a civil 
under s.Q of the Specific Relief Act or 
under s. 9/0f the Oivil Procedure Code. The suit 
would be barred in either casè— 

Where the plaintiff sued for ppssession under s, 9, 
Specific Relief Act, for possession’ of an agricultural 
holding alleging that the defendants had forcibly 
ES upon the land and dispossessed the plaint- 

d, 






ifand/there was no admission that the defendants 
werd sub-tenants: ! 4 

Héld, that the suit yas cognisable by the Civil 
Court) KnusuNuUD uae V. JANKI Prasan, Ind. Rul. 
(1931) All. 545; A, I. R71931 All, 663; 53 A. 532 

P All, 801 
8. Be<Suwit for possession—Question of title if 

relevant. . 

In suits under s. 9, Specific Relief Act, questions of 
title are irrelevant. SATISHCHANDRA DE v. MADANMOHAN 
JATI, 58 O. 29; A.I. R. 1931 Cal. 483 (2); Ind. Rul. 
(1921) Cal. 618 Cal. 906 
— 8.45. See Crown Lanps ORDINANCE oF 

Kenya (No. XII or 1915) 729 

8. 56 (1)—Encroachment on shamilat land— 

Suit for mandatory injunction without claiming 

possession, maintainability of. 

A suit fora mandatory injunction is maintainable 
in respect ef an encroachment on shamilat land which 
is used as a passage for the village proprietors. But 
if the land encroached upon is not used asa passage, 
a suit for injunction alone without a prayerfor pos- 
session cannot be maintained by the proprietors in 
view ofthe provisions of s. 56 (1), Specific Relief Act, 
Santu v. Narain SINGH, A. I. R. 192? Lah, 494 
Lah, 199 

586 





S. 56 (f). See CorxniauT 


‘Stamp Act (I! of 1899), Sch. |, Arts, 1, 5— 


Acknowledgment of debt, whether * agreement— 

Stampduty. 

Where an entry purports to be an unconditional 
acknowledgment by the executant and implies a 
promise to pay the sum mentioned, it should be 
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stamped as an-agreement and is admissible in evi- 
dence "on" “payment of ‘duty as an’ agreement. 
PAHLAD v: SHIB-LAL, ‘Ind. Rul (1931) Lah. 705; A. I. R. 
1931 Lah. 6311)” ` . . Lah, 881 
————- Sch..1, Atrs. 1, 5—Acknowledgment of debt 
Whether “amounts to agreement—Proper ‘stamp 
düty—Admissibility on payment of penalty. ` 
__ Where the plaintiff produced an entry in his bahi, 
showing that the defendant after going through the 
previous account struck a balance as due to the plaint- 






iff: : . 

_ Held, that the entry was an acknowledgment which 
imported a promise to pay, and’ amounted to an agree- 
ment and was admissible on ‘payment of the penalty 
“prescribed under the Stamp ‘Act. RELU MAL v. 


Suoran, Ind. Rul. (1931) Lah: 684; 32 P. L. R. 767 

te E NSE MEE : “Lah. 844 

———— ———— Art. 57. See Sramp Aor, 1899, Sou. 
J; ABT. 100 ^7. coo: 50 c7 | 225 


——  — Arts. 100, 57—Security bond for 
.' due performancé of decree hy pothecating immoveable 
.property—Stamp: duty—Article applicable. ' ` 

Jt Ææ docüment is a security bond, it is chargeable 

to Stamp. Duty under Art. 57 and not under Art. 40 
ofthe Stamp Act, ahd the: fact’ that the bond is also 
a mortgage-deod does not make any difference. 

- An: Appellate Gourt. made ‘an order under 0, XLI, 
:r. 6, Oivil Procedure Code, Fequiring’ security to be 
taken from the decree-hólder for th restitution of 
buy roperty which mightrbe taken invqxeoution of 
the decree and'for the due performance of the decree 
or order of the Appellate Court. In compliance with 
the order of the Court a security bond was, executed, 
under “which certain immoveable property was 
_bypothecated to secure~payment of a certain sum of 
money in cage the decreé-holder was made liable by 
thé" decree of thé Appellate Oourt tọ pay mesņe 
profits.and in. case of his{ failure to discharge the 
ability. On a reference bythe Board of Revénue: 
‘"Héld, that’ the document, being a. securify bond, 
was chargeable with duty under Art. 57 and not 
under Art. 40, Stamp Act. SroreTiry-op-THp BOARD OF 
REVENUÉ, ÙU. P? ALLAHABAD v. LALTA BAKHSH SINGH, A. 
IR. 1931 Qudk 99; 8 O.W. N. 116; Ind. Rul. (1931) 
Opin (S. B.) Ouan'228 
$uccesslon Act (XXIX.of 1925), ss. 222, 234, 
':244—Àppotment of executor by implwation— 

.Minor executor—Guardian's right to Letters of 
_ Administration — Procedure. CET 
minor executor is appointed, then it is 


Held, that the nephew X was appointed an executor 


by implication. ARUMILLI VIRAMMA v. ARUMILLI 
SusuawMA,60 M. L: J. 264; 33 L. W. 159; (1931) M. 
CWDN2218; A. Ë R: 193i Mad. 343; 54 AL 266; Ind. 
RuL'(1931yMad/023 ^ ' ' "Uu 7' Mad, 127 


‘CASES, 


; BEEN 
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ss. 278,  267—Will-SAppliegtión — for 
Letters of Administration —Scope of , enquiry— 
Applicant, whether bound to produce Will. 
Where a Will is propounded: and an application 
- is made for Letters of Administration with the Will 
annexed, the only question for decision ‘is ‘whether 
the Will has been proved to have been duly executed. 
It is not the function of the Court to go into the 
question of the yalidity of the Will with reference 
to the nature of the property disposed of by it. .' That 
matter must be left to the parties to bé contested 
in separate proceedings. RON 
There is no provision of law which provides that 
the petitioner for Letters of Administration, with 
the Will annexed; must produce it from his own 
custody and with the petition. It is quite sulf cient 
if he has interest in the administration of the ‘estate 
and can establish the existence of the Will and, if 
necessary, can secure the production thereof by ‘the 
person in whose possession it is. Bua Ditra Mau 
v. Deyr DrrrA Mat, A. I. R, 1931 Lah. 130; Ind. Rüi. 
(1931) Lah. 623 ” Lah. 527 
Suit for accounts-- Preliminary judgmeņnt— Contents 
— Equitable set-off — Civil Procedure Code(Act V of 
1908),0. VIII, r. 6,0. XX, r. 19. 
The order portion in a preliminary judgment 
in a suit for accounts need not specify allthé details 
and need not be exhaustive. t 
In such. a suit the defendant can claim a set-off of 
an unascertained sum arising out of the. same 
transaction, Such a set-off could be allowed under 
O. XX,r.19, Civil Procedure Code, as an equitable 
set-off. NARENDRA KRISHNA OHAKRA-BURTY v. ASHUTOSH 
BuarraocHABJI, 35 O. N. 17; “A. L R. 1931 Cal. 
358 (2) Cal.195 
Sult for redemption. See Courr Fres Aor, 1870, 
8.7 (ix) 317 
Suits Valuation Act (VII of 1887), S$. 4. See 
Court Fzzs Aor, 1870, s. (iv) (v) ^ 129 
Surety—Decree against—Proper stage. 
` Proogpure Oops, 1908, O. XX XIX, n. 6 
Payment by principal whether extends time 
againat surety. See LIMITATION AOT, 1908,8.20 . 
«^. . 798 
— guit against—Oause of action—Limitátion 
—Acknowledgment by principal debtor;. See 
LIMITATION Act, 1908, s. 19 * ' ' 590 


Trade mark — Infringement— Test — Injunction— 
Effect of delay—Right to use one's own name. : 
Ag soon asa trade-mark has been so employed in 

the market as to indicate to purchasers -that the . 

goods to which it is attached, are the manufacture of ' 

a particular firm,it becomes to that extent the ex- 

clusive property of that firm, and no one else has ‘a 

right to copy it or even to appropriate any part of it, 

if, by such appropriation, unwary purchasers may be 
induced to believe that they are getting goods which 
were made by the firm to whom the trade-mark 
belongs. ` RUNE: 
To constitute infringement it is not necessary to 
prove that any one has, in fact, been'deceived: Jt 
is enough if the defendant's trade-mark.bears such 

a resemblance to that of the plaiotiffs as to be 

calculated to mislead incautious purchasers. | 
In an action for infringement of | trade-mark 

acquiescence cannot be assumed from mere‘delay, and 

such delay will not disentitle the plaintiff to the grant 

of an injunction. TRA a 
The objection which in general may attach to an 


See C1viL 
"56 


\ 
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injunction re\training a man from using his own name 
doeg not extend, ab any rate, in anything like the 
same degree, to Phe use of that name as the descriptive 
‘part of the trade designation of an article. ABDUL 
"KAREBM SAHIB?. ABDUL KAREEM Sane, (1931)-M. W. 
N. 311; A. L R. 1931 Mad. 461; Ind. Rul. (1931) Mad. 
682. : et. Mad. 650 


Transfer of Property Act (IV of 1882), s. 3. See 
. MORTGAGE 337 
` 8. 3—Notice. 

"^ The mere registration of a mortgage is not per se 
constructive notice of the mortgage and no legal obli- 
gation is cast upon an auction-purchaser to search 
the registry before he bids at the auction, NANNU 
Mat v. RAM CHANDER, (1931) A.L J. 273; A. 1 R. 1931 
A11.277; Ind. Rul. (1931) All. 497: 53 A. 334. All. 401 
— — —-$. S— Repealing and Amending Act (X of 


1927), s. 1— Attested, definition of — Amendment of 
~ definition, whether retrospective. 
-The amendment tothe definition of the word 


‘attested’, in the Transfer of Property Act, introduced 
by Act X of 1927, was intended to give the definition 
of ‘attested’ retrospective effect and the meaning 
of that amendment cannot be controlled by the 
general saving clause enacted in that and subsequent 
‘Acts, - PRABHULAL v. JHADURAMSAO, 13 N. L.J. 202; A. 
I. R. 1931 Nag. 95; Ind, Rul. (193!) Nag. 97 Nag 449 

s 6—Contract Act” (IX of 1872), ss. 23— 
` Transfer of spes successionis—V alidity—A greement 
` by mortgagor's heirs to sell certain property after 
- reversion opens, and if not, to sell other property— 

Validity of agreement—Suit by mortgagee before 

reversion opens—M aintainability. : 

: An agreement by a Hindu to sell immovable prop- 
erty to which heis a reversionary heir, even if the 
nearest expectant upon the death of widow in pus- 
session, and to transfer it upon possession accrving to 
him, is void and it is not a performable contract 
until the realisation of the expectation occurs. Such 
an agreement, if permitted, would defeat the provi- 
sion of s. 6, Transfer of Property Act, and is, there- 
fore, unlawful within the meaning of s. 23, Contract 
Act. : 

Where the heirs of a mortgagor agreed to execute a 
sale deed of certain properties in favour of the mort- 
gagee in lieu of the mortgage within one year of their 
succeeding to those propertiesas reversionersand if 
they did not, they would execute a sale-deed of their 
own property within a certain time thereafter, and the 
mortgagee instituted a suit before the reversion opened. 

Held, that there was a case ofalternative promises, 
that the promisee was bound to wait till the reversion 
opened and the suit filed before that date was pre- 
mature. MAHADEO PRASAD SINGH v MATHURA OHAUDIIARI, 


-(1931).A. 1. J. 295; Ind. Rul. (1931) All. 481, A.I. R. 





1931 All. 589 (2) All. 321 
S. 6 (C). See VENDOR AND PURCHASER 455 
S. 41—Mortgage by ostensible owner— 





" ‘Reasonable care' what amounts to—Mere entry in 
mutation, effect of—Consent of co-heirs to entry of 
name, whether amounts to relinquishment of rights. 
Where thereisno evidence to prove that the mort- 

gagee took the mortgage from the ostensible owner 

after taking reasonable care to ascertain that the 
transferor had power to make the transfer and that 
he (tho mortgagee) had acted in good faith, he cannot 
claim the protection of s. 41, Transfer of Property Act. 

The mere fact of mutation having been made in 
the name of themortgagor is not suffleient to make 


192—603 
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him the ostensible owner of the property . mortgaged 
especially when the mutation proceedings, in respect 
of which the mortgagee must be fixed with notice 
when he relies oa anentry in the mutation register in 
supportof his mortgagors’ ostensible ownership, 
disclose the fact that other persons claimed ownership 
in the mortgaged property. 

A statement in mutation proceedings made by a 
revenue agent representing the daughters of a 
deceased thot his clients were the lawful heirs 
of the deceased and were willing that mutation of 
names in respect of the entire property be made by 
right of inheritance in favour of one of the four 
sons of the deceased, does not prove that there wasa, 
relinquishment by the daughters of their interest in 
the property It merely evidences their consent. to 
mutation being effected in favour of one of the heirs 
alone. AMIR Janan BEGAM v. Kuapim Husain Kaan, 
8. O. W. N.237: A I. R. 1331 Oudh 253; Ind. Rul 
(1931) Oudh 235 Oudh 75, 
— ———$.41—S3aleby manager of joint family— 

Sale by transferee to third person-—Suit for possession 

by minor m*mbers —S. 41, applicability of, against 

minor plaintiff. : 

The manager ofa joint Hindu family who had a 
Sonand two minor grandsons conveyed the family 
house to his son-in-law and the latter conveyed 


“it to the defendant. The first cale was not for legal 


necessity. The minor grandsons sued for recovery of 
possession and the defendants pleaded that the plaint- 
iff't claim was barred uhder 8. 41, Transfer of Pro- 
perty Aet: / 

Held, that fhe son-in-la$ “was not the ostensible: 
owner of thésaid ancestral ‘family house with-the 
consent express or implied of the \persons interested 
in the said-ancestral house, inasmuéh as the plaintiffs 
appellants who had an interest in the said house, 
did not &nd could not by reason of the disability of 
infancy_-give their consent) and the plaintifs were 
nof therefore; prevented by the terms of s. 41, TYahs- 
fer of "Property Act from alleging that the first sale 
was merely a sham and that the son-in-law had no 
authority& to transfer the house to the defendants. 
SHANKAR v"DAooJI Misif, (1931) A. L. J. 373; 33-0. 
W. N. 693; 33-Bónt- L. R. 1000; (1931) M. W. N. 679; 
Ind. Rul (1931) P. O 186; 54 O, L. J. 24; 34 L.W. 
119; 61 M. L J. 212; 53 A. 290; A. I. R. 1931 P. C. 
118; 58 I. A. 206 PC 602 
ss. 51, 63, 70—Sale in execution of first 

morigage—Suit on second ^ mortgage—Buildings 

erected by purchaser whether liable to be sold as 
accession —' Accession, definition of—S. 51, whether 
applies to sales in execution. 

Held by the Full Bench Sen, J., dissenting.—An 
auction-purchaser at a sale held in execution of a 
decree passed on foot of a prior mortgage, to which 
the second mortgagee was no party, is not entitled 
to remove the materials of the building erected by 
him on a site included in the mortgaged property 
purchased by him; the building is liable to be sold 
as an accession to the mortgaged property for satis- 
faction of the second mortgage. 

Section 70, Transfer of Property Act, regulates not 
only the rights and liabilities of mortgagors and 
mortgagees personally but also the rightsand liabilities 
of the representatives or successors-in-interest of the 
mortgagors and mortgagees, respectively, The section, 
however, does not apply to the case of strangers, 

Section 51, Transfer of Property Act, does not apply 
to a transfer in execution of a decree, 
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. Per Sulaiman, J.—'The provisions of s. 70, Transfer. 
of Property Act, are in no way in conflict with the 

rinciple underlying s. 51. Under s. 70, the accession 
Teken a part of the security and therefore cannot be 
‘appropriated by the mortgagor or his representatives. 
It cannot be sold along with the mortgaged property 
and.will pass to-the purchaser. Section 51 does not 
entitle a person who has made improvements on 
another's land in good faith to retain the improve- 
ments -or accessions or to remove the building 
materials. Such constructions are deemed to vest 
in the, owner of the land butheis given a right to 
claim their value. 

Where only a temporary structure is put up with- 
out, any intention that it should be a permanent 
fixture to the land, it would be difficult to call it an 
accession to the mortgaged property within the 
theaning of 6. 63 or 70, Transfer of Property Act. 

“Per King, J.—1t is doubtful whether the expression 
“believing in good faith that hé is absolutely entitled 
thereto” means anything more than believing that 
he.is what is usually termed in India a “full pro- 
prietor" with a heritable and transferable estate as 
opposed, for example, to a second person holding a 
life estate or rent free grantee whose grant is liable 
to resumption. The phrase does not mean that the 
person must believe that the property is free from all - 
encuribrances. . 

.Pér,Sen, J.—A clear provision of law has to be 
followed a8 given effect to & d it cannot be displaced 
by'&mereequitablé principle, howéver wholesome it 
may be. [Observation made with reference to the 
effect of s. 10 of the Transfer of Property pct i 

“Per Sulaiman & King, JJ—The question of want of 


RE" we " f. 
notice is of mo significance so far as s. 70 18-concerned. 


Ninnu Mar v, RáaCHaNDER, (1831) A. L. dQ 273; A. 
1, B, 1931 All. 277; Iná-Rnl (1931) All. 497; 58 A. 334 
VICE USE IF. Bi 4ll. 401 
+=- —s. 52. See PUNJAB PRE-EMPTION Act) 1913, 
BAT xs E 


^ 369 
wri Sa 52—Effect of. S NGHE : : | 
- TThé.effect ofthe rule of'lis pendens is'simply that: 

-a sale pendente lité cannot afféet the nghtsof any 
other party.to the.suit under any-decree or order 
which might be made therein MATHURA PRASAD v, 
GuaNeniyAM Das, 8 O W. N. 178; A, 1. R.1931 Oudh 
157; Ind. Rul. (1931) Oudh 319 Oudh 7:67 
——— s. §52—Lis pendens— A pplicability of therule 
- to partition suits— Contentious suit, meaning of. 

"The doctrine of lis pendens is applicable to auction 
purchases made during the pendency of rartition 
suits 

A contentious suit does not necessary imply that 
there should be an active contest between the 

parties in the suit, Nanp KisHore v, LArLu, (1930) A. 

` L. J..1286; A. I. R.1931 All 45; Ind Rul (1931) AIL 

493 m All, 333 


s. 53— Limitation Act (IX of 1908), Sch. I, 
Aris, 91, 120—Fraudulent transfer—Suit to declare 
invalidity—Articlé applicable—Stariing point of 

. limitation—A ccrual' of cause of action—Subsequent 
creditor's right io impeach fraudulent transfer. 

A suit by a creditor to declare the invalidity as 
against him of a. fraudulent transfer executed by.his 
debtorisnotgoverned by Art. 0: ‘butis governcd by 
‘Art. 120 of tRe Limitation Act and in such cases the 
right: to sue. accrues only when the creditor has a 
clear and-definite knowledge of the facts which ccn- 
gtitutefraud and ‘of*its effect upon his interests. 
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The defendant who had all along befn indebted to 
the plaintiffexecuted two sipurdnaf&as in favour of 
other persons fraudulently ,collusively and dishonestly 
in order todefeat the plaintiff's claim. The evidence 
showed that the transactions were not bona fide, and 
that they were made gratuitously and presumably,to 
defraud the plaintiff: "1 

Held that the plaintiff could impeach the transfers 
as being fraudulent ones and that the mere fact that 
mutation had been effected in favour of the so-called 
transferees was immaterial. 

A fraudulent transfer can equally be impeached by 
subsequent creditors as well as by those existing at 
the time it was made. PARKASH NARAIN v. BIRENDRA 


Bikram SINGE, 8 O. W. N. 593; Ind, Rul (1931) Oudh. 


211; A. I. R. 193! Oudh 333 - Oudh 51 
———-s.55 (2), See VENDOR AND PURCHASER 802 
S. 55 (4). See VENDOR AND PUROHASER 455 
‘sg 58,66. See MORTGAGE 361 
's. 59. See MORTGAGE -337, 
ss. 63, 70. See TRANSFER OF PROPERTY Act, 
1832, 8 51 401 
s. 66—Mortgage—Perpetual lease by mort- 

gagor— Validity. | . 

A mortgagor cannot, grant a perpetual lease in so 
far as it impairs the security of the mortgagee and 
affects prejudicially his right as such. MANTURA v. 
JAGMOHAN SINGH, 8 O, W. N.131; L. R. 12 A. (O.) 67; 
15 R.D £0; A. I. R. 1931 Oudh 256; Ind. Rul. (1931) 

















Oudh 252 Oudh 532 
ss. 92, 101— Morigage— Second. morigage to 
discharge earlier mortgage  decree—Right of 
subrogation—Decree, whether extinguishes first 
morigage. 


Where the prior morigagec obtained: a decree and 
the mortgaged property was brought to sale in pur- 
suance of that decree and the mortgagor effected a 
fresh mortgage of the sime property in which the 
discharge of the decree was recited as consideration.: . 

Held, that the prior mortgage was nof extinguished 
nnd the later.mortgagee, on discharge of tle decree, 
could hold the earlier mortgage as a shield. Ram 
pinas v. LAOHMI NARAIN, 8 O. W. N. 541; A..I R. 
1931 Ovdh 295; Ind Rul. (1931) Oudh 302 Oudh 542 

S. 111. See TRANSFER or PROPERTY Acr, .1882, 

s. 112 N 875 
-- ss, 112, 111 (g)—Lease—Non-payment of 
, rent—Forfeiture—Notice ‘to quit—tubsequent suit 

for rent, effect of. 

Forfeiture may be waived Ly the landlord but if 
instead of waivingthe forfeiture, the landlord defi- 
nitely determines the lease by giving notice to quit, a 
subsequent suitfor rent does not operate asa waiver 
of forfeiture and the tenant is not liable to pay rent 
for the period subsequent to the notice to quit, 
UPENDRANATH MUKHERJI v. DHUBESWAR LAL SINGH, 12 
P. L.T, 225; A. 1. R.1831 Tat. 240; Ind. Rul. (1931) 
Pat 299 Pat. 875 


S.114 —Non-payment of rent—Forfeiiure— 
Discretion of Court—‘Rent in arrear, meaning of— 
English and Indian Law. - 

Where a lessee admits that a forfeiture under.the 
lesse for non payment of therent has cccurred and 
geeks relief from the forfeiture under s. 114, Transfer 
of Property, Act, the Court is given a discretionary 
power which it may or may not exercise in favour of 
the tenant. , Lo ren "mE : 

The expression ‘rent in arrear’ is not equivalent 
to the rent claimed in the snit but includes all that ig 
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due to the less% up to the date when the application 
for-ejéctment is€Wheard and order for reliefagainst 
forfeitureis made, 

-Section 114, Transfer of Property Act, is based on 
thé principles of the Ohancery Courts, the only 
difference being that under the English Law atenant 
is allowed.the same right to relief after a judgment 


for recovery of land on the ground of forfeiture for, 


non-payment of rent as if the judgment had been 
given after trial. Under the Indian Law relieffrom 


‘forfeiture cannot be claimed after the order for eject- 


. half of the money deposited with the 


ment. has been made. DHURRUMTOLLA PROPERTIES. 
Lrp..v. DHUNBAI PERosHAW Sorangzz, 58 O.311; Ind, 
Rul. (1931) Cal. 519; A. I. R. 1931 Cal. 457 Cal 87 


—————8. 123— Husband and wife—Fixed deposit in 
Bank in joint names— Rights inter se— Presumption 
of advancement, applicability of, in India. 

- The principle of English Law that when property is 

purchased in the name of a wifeor a deposit is made 

in the wife's name, it would be presumed that the 
purchase or deposit was intended for her advance- 
ment does not hold good in India. 

Where a fixed deposit ina Bank was in the fol- 
lowing terms: ‘Mr. and Mrs. H, repayable to either 
or survivor’ and: there was no evidence of any gift 
of his interest by the husband to the wife: 

Held, that Mrs, H was not entitled to more than 
Bank. T.O 
PAUL v NarHANIEL GoPAL Naty, (1931) A L.J. 417; 
Ind, Rul. (1931) All. 511; A. I. R. 1931 All 596 

f l All, 573 

-———— asamended by Act of 1926, s.3— 

~ ‘Attested’, definition of—Scribe, whether attesting 

_ witness—Signature of ^ witness in — executant's 

. presence, necessity of. i T 
Although the “scribe of & deed can be an attesting 

witness he cannot: be regarded as an attesting witness 

if he did not intend tosign thedeedassuch © . 
Underthe definition of attestation introduced in 

the Transfer of Property, Act by theamending Act of 

1926 itis necessary that. the attesting witness must 

have signed the instrument in the presence of the 

éxecutant. JADUNANDAN CHAUBE v, SURAJDEO Narain 

Lar, A. I, R. 1930 All, 223; (1930) A. Li J.-289;-52 A. 

434; Ind. Rul. (1931) All. 469 ` All. 37 

—as amended, s. 101—-Mortgage —Suit' on 
first mortgage joining — puisne mortgagee—Consent 
decree between plaintiff and mortgagor—Surt , dis- 


-missed as against  puisne mortgagee—Kjfect of 
' dismissal on priority of first mortgage ^ M 
The A ficm, as prior mortgagees, sued the mortga- 


gors impleading the S firm as subsequent mortgagees. 
The suit was decreed in terms of an agreement arrived 
at between the mortgagors and the A firm. The 
Court added’ to the decree a note dismissingthe case 
as against S firm who did not put in appearance ‘The 
mortgagors not having made payments according to 
agreement, the property was put up to sale and 
purchased by the A firm in execution of its decree. 
Meanwhile the S firm also obtained a decree on the 
mortgage and on contest between the two firms with 
regard to the particulars of their claim to be entered 
im the sale proclamation, the A firm sued the S firm 
for a declaration that the mortgage of theS firm had 
not acquired any priority over the mortgage of A 


m: 
Held that the mere fact that the puisne mortgagecs 
were brought on the record and the suit was dis- 
missed as against them did not affect the priority of 
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Transfer of Property Act—concld. 4 
the A firmor their right to keep their first mortgigd 
as a shield if it was found that the mortgage in favour 
of the S firm was proved and that the A firm were 
entitled to the declaration sought. S. K, A. R. S. T, 
Onettyar Firm v. A. L. A. R. Onetryar Firm, 9 R. 
1; A. I R. 1931 Rang. 105; Ind. Rul. (1931) Rang. 169 
< V . Rang, 281 
Transfer of Property (Amending) Act (XXVII of 
1926). See MORTGAGE . 337 


“Taxin g Statutes, construction of. : 


Dictum: The language ofa Statute imposing a tax 
must receive a strict construction. If the person 
sought to be taxed comes within the letter of the law 
he must be taxed. On the other hand, if the Crown 
seeking to recover the tax, cannot bring the subject 
within the letter of the law, the subject is free, how- 
ever much within the spirit of the law a case might 
otherwise appear tobe. There can be no equitable 
construction admissible in taxing Statutes. , HIRA 
OnaNp v Emperor, 32 Or. L. J. 916; Ind Rul. (1931) 
Lah. 662; 32 P. L, R. 639; (1931) Or. Cas. 860. - : 
e, ; s Lah. 694 
U.P. Excise Act (IV of 1910), ss. 3 (2), 50,60 

(a), 70 —Offence under s. 60 (a) -- Arrest of offénder 

by Police Officer—Complaint to Magistrate—Power 

of Magistrate to take cognisance— Police Officer’, 
whether ‘Excise Officer—U. | P. Government 

Notification under s. 50, effect of i E 

In view of the de: ition of the term ‘Excise Officer’ 
in s. 3(2) of th JP. Excise Act and the notifica- 
tion issued bythe Local% overnment under s 50 of 
the .said Act which authorised Police Officers 
to perform the dutiesmentioned™in that ' section, à 
Police Officer-Awho arrests an accused: under s. 50 in 
connection with an offence under s. 60 (a) is. an. Excise 
Officer vitia the meaning of the / jxcise Act and a 
Magistrate can takecognizance of such ari offence on 
the complaint or report of/the Police, Officer who 
arrests the ofender. Emprror v. CHUNNI, 8.0, W.N. 


300; 32°Or. LL. J 833; Ind. Rul. (1931) Oudh 233; A, 1. 


R. 1931 Opdh 395; (1931) Cr. Cas. 827 — .4-Oudh, 73 
U. P. Government - Notification - under. s, 50. 
. See U. P. ExgrsE Aor; 1910, s3(2) . M 73 
U, P. Land Revenue Act (Ill of 1901), ss.:109, 111. 

—Paniition ^ proceedings— Objection of ‘previous 

partition—Minor —co-sharers—Decision?^ ».: without 

appointing guardians—Validity—Right ‘i6adduce 
evidence to substantiate objection. mo 

Ina suit for partition objection was raised that 
there wasa previous partition and separation of 
sharesand that the co-sharers were in separate 
and adverse possession of their shares. The Assis- 
tant Collector dismissed the- objections as 
frivolous though the objectors had summoned 
witnesesona previous date of hearing. It also 
appeared that certain minor co-sharers had not been 
properly represented by guardians. : 

Held that asthe objections were fundamental 
the Court should have seen that all the’ co-sharers 
were properly represented before deciding the 
question: : 

Held, also, that in the circumstances of the case 
the objectors should be allowed adduce evidence 
to substantiate their objections. RAM Prasap v. 
MrirHAN Lat, A. I. R. 1931 All. 16; 14 R. D. 700; L R. 
11 A. 339 Rev.: Ind. Rul. (1931) All. 858 » All. 814 
————SS. 111 (1) (b`, 112—Civil Procedure Code (Act 

V of 1908), 0. XLI, r. 0, O. XX XIX, r. 1—Partition 

proceedings—A ppeal from decision of Civil Court 
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Wajlb-ul-arz—concld. 


968 , 11931 


U. P. Land Revenue Act—concld. 


The effect of an entry in a wajib-ul-g A ithat grovf * * 


A on question of title—Power of High Court to stay i 
holders have no right to plant new es Fgitheut the~ 


"proceedings in Revenue Court pending appeal. 


- The High Court has power to stay partition pro- 
céedings in a Revenue Court if the terms of s. 112, 
U. P. Land Revenue Act, are applicable but it caanot 
do 8o in any other circumstances. 

- It has, therefore, no power to stay proceedings 
before an Assistant Collector pending au appeal from 
the décision of the Civil Court to which the Assistant 
Gollector hadreferred the parties for the determina- 
tion of a question of title unders. 111(1) (b) of the 
Land Revenue Act. MarLooB Hasan v. Kanawarr, 14 
B. D. 651; (1920) A. L. J. 1469; A. 1. R. 1931 All. 57 (2); 
L. R.11-A 305 Rev.; Ind. Rul. (1930) All. 474: 53 A. 
180 > All 42 
- s 233 (k), scope of. 





- Section 233 (kj, U. P. Land Revenue Act, has no 
application to the rights of persons who do not seek 
litigation but are merely defending their own pos- 
session.” ArADI BEGAM v MuMAMMAD KHALIL KHAN, 7 
0. W. N.1010; A. I. R. 1920 Oudh 481; Ind. Rul: (1931) 
Oudh 305; 6 Lah. 282 : 


but a debt and is ss 


"^. 38 N, Ld. 222; AM 


Nag. 103: 27 N. L. R. 288). 
— — —- 8ale-deed— Covenój 


deed -thatthe vendées shall be‘ entitled to recover 
the-consideration money if there is. a defect in the 
vendor's ; title, it is not open tothe vendee to 
receive further damages by way of compensation for 
the costs incurred by him in seeking. to protect his 
title against a third person.  BALBHADDAR SINGH v. 
Asad ALI Kuan, (1931) A. L. J. 97; Ind. Rul. (1931) 
All. 546 All. 802 
Suit for money reserved fcr payment to 

. ereditor—Limitation. See LIMITATION Act, 1908, 
Sou. I. ART 83 z 104 


WajJlib-ul-arz—Eniry prohibiting grove-holders from 
planting new trees, effect and enforceability of— 

- Absence of evidence to show that term was agreed 
to, by greve-holders, effect of. 


Oudh 753. 





permission of the landlord 15 to fix this te as an 
incident of the tenure ofa grove-holder in the village 
and the Courteannot refuse to give effecttosuch a 
term on the ground that there was no evidence that 
it was agreed to by the grove-holders of the village or 
that it was since acted upon. KmrsgNA PAL SINGH v. 
CRaABRAJA, TO. W. N. 967; 14 R D. 557; A. IL R. 
1931 Oudh 11; Ind. Rul. (1931) Oudh 255 Oud 239 
Evidentiary value. : ? 

The wajib-ul-arz is prima facie arecord of custom 
and it is not necessary to corroborate the entry therein 
by evidence of specific instances. CHUNNI v. RAFIUN- 
NISHA BEGAM, (1931) A. L.J. 411; 15 R. D, 439; L. R. 
12 A. 321 Rev ; Ind. Rul. (1931) All. 548; A. I R.1931 
AM. 547 A All, 804 


. WilI—Bequest—Construction. 

Where there are no words indicating that a bequest 
isof a restricted interest, the whole interest of the 
testator passes to the devisees. ' : 

The creation of a life estate does not seem to be 
consistent with Muhammadan usage and there ought 
to be very clear proof of so unusuala transaction. 

In the absence, from the context or the circum- 


stances affecting the property, of all evidence of & e 


different intention, an unlimited gift of the profits is 


- equivalent to an absolute gift of the corpus of the | 


estate. : 

[Upon a construction of the Will in this case their 
Lordships held that the testator's intention was to 
confer an absolute estate in favour of bis daughter 
and widows.] ABADI Becam v. MUMAMMAD IKHALIB 
Kuan, 7 O. W. N. 1010; A. J. R. 1930 Oudh 481; 
Ind. Rul.(1931) Oudh 205; 6 Luck. 282 -Oudh 753 
Subsequent adoption—Effect—Adopted son's 

rights, whether prevail over Will. 

An adoption by a person who has made a Will 
does not amountto a revocation of the Will. But, as 
wegards the ancestral property of the adoptor the Will 
would be ineffectual against the adopted son and 
the latter's right to inherit as an adopted son would 
prevail over the Will Raausirz Saran v. RAM CHANDER, 
32 P. L.R.482; Ind. Rul. (1931) Lah. 593; A. I. R. 
1931 Lah, 546 Lah, 481 


WORDS AND PHRASES:— 
Acting In the discharge of duty. See Matrorous 
PROSECUTION 1 
Attested. See MorTGAGE 337 
‘See TRANSERR or  PRoPEREY Aor, 1882, 
37 





53 
Carrlage—Includes motor cars. See MUNICIPALITIES 
694 
Case. See ACCOUNT BUIT 222 


Instal. See Mapras LOCAL Boanps Aor, 1920, s. 194 
. 14 

Judictal proceedings. See EvipENCE Act, 1872, 

33 122 


5. 
Pension. See Pensions Act, 1871, 8. 11 12 - 
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